Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


1 
«• 


A  TREATISE 


ON 


THE  LAW  OF  JUDGMENTS 


INCLUDING  THE  DOCTRINE  OF  RES  JUDICATA 


Bv  HENRY  CAMPBELL  BLACK.  M.  A. 

Author  of  **Black^8  Law  Dictionary"  and  orTreatises  on  "Tax  Titles," 
^Coustitutional  Law."  "Interpretation  of  Laws,"  **Bankruptcy,"  etc. 


SECOND    EDITION 

IN  TWO  VOLUMES 


VOLUME   II 


St.  Paul,  Minn. 
WEST  PUBLISHING  COMPANY 

San  Francisco,  Cal 

BANCROFT-WHITNEY  CO. 

1902 


Copyright.  1891, 

BT 

WEST  PUBLISHING  COMPANY. 


Copyright,  1903, 

BY 

WEST  PUBLISHING  COMPANY. 


L   5E30 

MAR  ^     ^m 


TABLE   OF    CONTENTS. 


VOLUME     II. 


ESTOPPEL  BY  JUDGMENT,  AND  THE  DOCTRINE  OP  RES 

JUDICATA. 

Part  L     Origin  and  General  Principles  op  the  Doctrine  op  Kbs  Judicata. 

f  500.  Basis  of  the  Doctrine  of  Res  Judicata. 

501.  In  the  Roman  Law. 

502.  Modern  European  Systems. 

503.  In  Anglo-American  Jurisprudence. 

504.  The  Rules  Stated. 

r)06.     Judgment  can  be  Nothing  less  than  Conclusive. 

50«.     Difference  between  Conclusiveness  of  Judgment  and  Bar  by  Former 
Recovery. 

507.  Scope  of  this  Chapter. 

Part  IL    What  Judombkts  asm  Conclusivb. 

508.  Character  of  the  Adjudication. 
.^(n>.     .Judgment  must  be  Final. . 
510.     Effect  of  Pending  .\ppeal. 

51 L  Reversed  Judgment. 

512.  Not  affected  by  Motion  for  New  TriaL 

513.  Voidable  and  Void  Judgments. 

514.  Erroneous  Judgments. 

515.  In  Actions  to  Annul  Judgments, 

Part  IIL    Organization  and  Character  or  the  Coubt. 

516.  Judgment  must  be  rendered  by  a  validly  constituted  Court. 

517.  Courts  of  Equity. 

518.  Decrees  in  Equity  binding  at  I.aw,  and  Vice  Versa. 

519.  Probate  Adjudications. 

520.  Judgments  of  the  Federal  Courts. 

521.  Courts  of  Admiralty. 
-'»22.  Inferior  Courts. 

2  LAW  JUDO.  (lU) 


i\  TABLE  OF  CONTENTS. 

Part  III.    Organization  and  Chakac^uh  of  the  Coukt— CoQUnae<L 

§  523.  Ecclesiastical  Courts. 

524.  Oourts-Martlal. 

525.  Military  Tribunals. 

526.  Awards  of  Arbitrators. 

527.  Decisions  of  Appellate  (Vuirts. 

528.  Judgment  given  by  Divided  Court. 

529.  Criminal  Sentences  not  Evidence  in  Civil  Issues. 

530.  Decisions  cf  U.  S.  Land  Department 

531.  Rulings  of  Government  Officials. 

532.  Boards  of  Municipal  Officers. 

533.  Judgments  conclusive  on  Habeas  Corpus. 

Part  IV.    Op  the  Persons  concluded  by  Jidoments. 

534.  Parties  and  Privies. 

534a.  Judgment  as  Estoppel  against  United  States  or  State. 

535.  Persons  under  Disabilities. 

536.  Party  bound  only  in  tlie  Capacity  In  which  he  Appears. 

537.  Nominal  and  Real  Parties. 

538.  Use  Plaintiff. 

V  539.  Stranger  Pronr:ting  the  Litigation. 

540.  Person  Assuming  the  Defense. 

541.  Person  Submitting  his  Interest  is  bound. 

542.  Witnesses. 

543.  Effect  of  Additional  Parties. 

544.  Effect  of  Severance  as  to  Parties. 

545.  One  Plaintiff  suing  in  Behalf  of  Many. 

546.  Unknown  Owners. 

547.  Evidence  to  Identify  Parties. 
N  548.  Estoppel  must  be  Mutual. 

540.  What  constitutes  Privity. 

550.  Purchaser  Pendente  Lite. 

551.  Mortgagor  and  M  rtgniree. 

552.  Sheriff  and  his  Vendee. 

553.  Co-Tenants. 
5.j4.  Remaindermen. 

555.  Parties  to  Negotiable  Paper. 

550.  Husband  and  WMfe. 

557.  Guardian  and  Ward. 

558.  Decedent  and  Heirs. 

559.  Decedent  and  Representatives. 

500.  Administrator  and  Heir  or  Devisee. 

501.  Executor  and  Legatee. 

562.  Successive  Administrators. 

563.  Principal  and  Ancillary  Administrator. 

564.  Administrator  and  Probate  Purchaser. 


TABLE  OF  CONTENTS.  V 

Pabt  IV.    Of  the  Persons  conxluded  by  Judgments— Continued. 

565.  Co-Heirs  or  Distributees. 

5CG,  SurviviDg  Partners  and  Representative  of  Deceased. 

«<ir.  Warrantor  and  Warrantee. 

5ti8.  Defenses  Open  to  Warrantor. 

5ti9.  Requisites  of  Notice  to  Warrantor. 

570.  Warrantor  must  have  Opportunitj-  to  Defend. 

571.  Effect  of  Judgment  when  Warrantor  not  Notified. 

572.  Warrantor  of  Personal  Property. 

573.  Indemnitors. 

574.  Persons  Responsible  Over. 

576.  Judgment  against  City  as  Evidence  in  Action  against  Person  Liable 

Over. 

37(k  Intervening  daimants. 

577.  Landlord  and  Tenant. 

578.  Principal  and  Agent. 

579.  Master  and  Servant 

580.  Ottlcer  and  Deputy. 

581.  Bailor  and  Bailee. 

582.  Successors  in  Office. 

583.  Corporation  and  Stockholders. 
583a.  Corporation  and  Bondholders. 

584.  Municipal  Corporation  and  Tax-Pay  era, 

585.  Trustee  and  Cestui  Que  Trust. 
o85a.  Assignees  and  Receivers. 

586.  Principal  and  Surety. 

587.  Sureties  on  Bonds  given  in  Legal  Proceedings. 

588.  Sureties  of  Sheriffs  and  Constables. 

580.  Sureties  of  Executors  and  Administrators. 

590.  Sureties  of  Guardians. 

501.  Actions  between  Sureties  for  Contribution. 

592.  Principal  and  Guarantor. 

593.  Conclusivenfts  of  Judgment  against  Garnishee. 

594.  Not  C6nclusive  as  to  Amount  of  Debt. 

596.  Right  of  Garnishee  to  Question  Legality  of  Prior  Proceedings. 

596.  As  between  Garnishee  and  Assignee  of  Claim. 

597.  As  between  Garnishee  and  Stranger. 
596.  Foreign  Judgment  against  Garnishee. 

599.  Effect  of  a  Judgment  as  between  Co-Defendants. 

GOO.  Judgments  do  not  bind  Strangers. 

601.  Exception;   Courts  of  Exclusive  Jurisdiction. 

602.  Exception;  Judgments  In  Rem. 

603.  Exception;   Principle  of  Stare  Decisis. 

604.  Judgment  as  Evidence  of  its  own  ExiKtence. 

6Gr>.  Judgment  as  Evidence  of  Relation  of  Debtor  and  Creditor. 

606.  Judgment  as  Evidence  of  Facts  Provable  by  General  Reputation. 

607.  Judgment  as  Link  in  Chain  of  Title. 

608.  Judgment  as  an  Admission. 


VI  TABLK  OF  CONTENTS. 

Paut  V.    What  Points  and  Qukstioks  aus  Concluded* 

§  609.  Scope  of  the  Estoppel. 

610.  The  Four  Identities. 

611.  Matters  Incidentally  Considered. 

612.  Inferences  from  the  Judgment 

1)13.  Necessary  Conditions  to  the  Adjudication. 

614.  What  Constitutes  the  "3klatter  in  Issue." 

615.  Points  Necessary  to  Warrant  the  Judgment 

616.  Points  in  Issue  but  not  Decided. 

617.  Points  not  in  Issue. 

618.  Matters  which  (*ould  not  have  been  A  IJ/.dicated. 

619.  Judgment  en  Mattel's  not  Presented. 

620.  aaims  Withdrawn  or  Withheld. 

621.  Entire  Demands  cannot  be  Severed. 

622.  Facts  Assumed  or  Admitted. 

623.  Evidence  to  Identify  Points  Adjudged. 

624.  Parol  Proof  Admissible. 

625.  Record  cannot  be  Contradicted. 

(>26.  Parol  Evidence  not  Admissible  to  Enlarge  the  EstoppeL 

627.  General  Declaratijn  or  General  Pleas. 

628.  Parol  Evidence  to  Escape  the  Estoppel. 

629.  Burden  Of  Proof. 

030.  What  Species  of  Evidence  Receivable. 

631.  Questions  of  Law  or  Fact. 

632.  Inconsistent  Positions  in  Litigation. 


Fart  VI.    Conclusivbness  of  Probate  Adjudicatioml 

633.  Probate  Decrees  binding. 

634.  When  Impeachable  fcr  Fraud. 

635.  Prolmte  of  a  Will.  ^ 

636.  Conclusiveness  of  Probate  as  to  Realty. 

637.  Effect  of  Rejection  of  Will. 

638.  Parties  bound  by  Probate. 
63Sa.  Construction  of  WIU. 

639.  Appointment  of  Administrator. 

640.  Grant  of  Administration  no  Proof  of  Death. 

641.  Allowance  or  Rejection  of  Claims. 

642.  Order  for  Sale  of  Land. 

643.  Decree  of  Distribution. 

644.  Settlement  cf  Accounts. 
<>45.  Appointment  of  («imrdian. 
646.  Order  for  Partition. 


TABLE  OP  CONTBNTS.  VIJ 

Paut  VIL    Distinctive  RuXiBs  as  to  Ejectment  and  Other  Real  Actions. 

f  047.  Common  Law  Rules  as  to  Real  Actions. 

048.  Common  Recover}'. 

tU».  Writ  of  Entry. 

6o0.  Ejectment  at  Common  Law. 

0.j1.  Ejectment  upon  an  Equitable  Title. 

Co2,  In  Action  for  Mesne  rroflts. 

6a3.  Confession  of  .ludjrment  in  Ejectment 

(&I.  SucceHsive  Judgments  in  Ejectment  made  Ck>nclu8ive  by  Statutes. 

H55.  Modern  Actions  Corresponding  to  Ejectment. 

iri«.  After-Acquired  Title  not  Barred. 

(j57.  Judgment  in  Trespass. 

658.  Whether  Judgment  in  Trespass  is  Conclusive  in  Subsequent  Eject- 
ment. 

«o9.  Trespass  to  Try  Titles. 

(iGO.  Judgment  in  Partition, 

(itil.  Parties  bound  by  Partition. 
G61a.  I^iudlord's  Action  for  Recovery  of  Possession. 

662.  Action  for  Use  and  Occupation. 

663.  Forcible  Entry  and  Detainer. 

664.  Action  to  Quiet  TiUe. 

665.  Dower  Proceedings. 

666.  Foreclosure  Suits. 

667.  Award  of  Arbitrators  upon  Title  to  Land. 

668.  Bankruptcy  Proceedings. 

Part  VIIL    Judgments  is  Actioks  concbrnikg  Csattbia 

669.  Trespass. 

670.  Trover. 

671.  Replevin. 

672.  Detinue. 

OHAFTEBXlX. 

FORMER  RECOVERY  AS  A  BAB. 

Part  L  General  PRUfoiPLBs. 

673.  Estoppel  by  Former  Judgment 

674.  Doctrine  of  Merger. 

675.  Merger  by  Decree  in  Equity. 

676.  Foreign  and  Sister  State  Judgments. 
G77.  New  Debt  created  by  the  Judgment 
678.  Estoppel  by  Election. 


Viii  TABLE  OF  CONTENTS. 

Part  II.    What  Judgments  Ofekate  as  a  Bab. 

i  679.  Oonstitution  of  the  CJourt 

f)80.  There  must  be  a  Valid  Judgment 

681.  Erroneous  or  Irregular  Judgments. 
681a.  Judgment  Procured  by  Fraud. 

682.  Verdict  without  Judgment  no  Bar. 

683.  Judgment  Reversed  or  Vacated. 

684.  Effect  of  Granting  New  Trial. 

685.  Pendency  of  Appeal. 
680.  Effect  of  Discontinuance. 

687.  Decision  of  Court  without  Jury. 

688.  Awards. 
680.  Judgment  in  Summary  Proceedings. 

690.  Lis  Pendens  and  Priority  of  Decision. 

691.  Judgments  on  Motions. 

692.  Renewal  of  Motion  in  the  Same  Case. 

Part  III.    Of  the  Rule  that  the  Judgment  must  hayb  been  upon  the 

Merits. 

693.  Merits  must  be  Adjudicated. 

694.  Meaning  of  the  Term  "Merits." 

695.  Judgment  must  be  Final. 

696.  Judgment  upon  Plea  in  Abatement. 

697.  Judgment  by  Default. 

698.  .Tudgment  upon  Confession. 

699.  Nonsuit  no  Bar. 

700.  Judgment  on  Retraxit. 

701.  Discontinuance. 

702.  Judgment  of  Non  Pros. 

703.  Dismissal  of  Complaint. 

704.  Judgment  in  Test  Case. 

705.  Agreed  Judgments.       • 

706.  Dismissal  of  Suit  "Agreed.** 

707.  Judgment  on  Demurrer. 

708.  General  Demurrer  to  Declariition. 

709.  Demurrer  to  Cause  of  Action  Stated.  j 

710.  Demurrer  Based  on  Several  Grounds.  J 

711.  Demurrer  to  Bill  for  Want  of  E<iuity.  j 

712.  Demurrer  to  Evidence.  ■ 

713.  Dismissal  for  Want  of  Jurlsdi'tion. 

714.  Dismissal  of  Action  Prematun  ly  Brought  I 

715.  Dismissal  of  Misconceived  Actiim.  < 

716.  Dismissal  on  Technical  Grounds. 

717.  Failure  of  Evidence. 

718.  Defects  In  the  Pleadings. 

719.  Dismissal  for  Defect  or  Want  of  Parties. 


table  op  contents.  ix 

Pabt  IIL    Of  thk  Rule  that  the  Judgment  must  have  been  upon  the 

Merits— Cod  tin  ued. 

720.  Dlamlssal  of  Bill  in  Equity. 

721.  Dismissal  ^'Without  Prejudice." 

722.  Presumption  that  Merits  were  Oonsidered. 

723.  Dismissal  for  Want  of  Prosecution. 

724.  Evidence  to  Show  Consideration  of  Merits. 

Part  IV.    What  Causes  op  Action  are  Barred. 

25.  Causes  of  Action  must  be  the  Same. 

26.  Identifiontiou  of  Causes  of  Action. 

27.  In  Criminal  Cases. 

728.  Certainty  required  In  Estoppels. 

729.  Estoppel  Oannot  be  Avoided  by  Varying  Form  of  Action. 

30.  Limitations  of  this  Rule. 

31.  Judgment  Conclusive  of  Whatever  might  have  been  Litigated. 

732.  Restrictions  of  Foregoing  Rule. 

733.  Second  Action  Proceeding  on  Different  Theory. 
34.  Rule  against  Splitting  Causes  of  Action. 

735.  What  Demands  are  Inseverable. 

36.  Action  on  Running  Account. 

37.  (fnaims  Omitted  by  Mistake. 

38.  Entire  Claims  founded  on  Tort 
30.  Recovery  in  Malicious  Prosecution  bars  Action  for  Slander. 

40.  Distinct  Injuries  from  same  Tortious  Act. 

41.  Distinct  Trespasses. 

42.  Continuing  Damages  from  Tort 
743.  Distinction  between  Permanent  and  Recurring  Trespass  or  Nuisance. 

44.  Plaintiff  not  Required  to  Join  Distinct  Demands. 

45.  Causes  of  Action  Distinct  though  Founded  on  Same  Facts. 

46.  Actions  on  Collateral  Securities. 

47.  Successively  Arising  Causes  of  Action. 

748.  Breach  of  Continuing  Covenant 

749.  Actions  for  Instalments. 

50.  Judgment  in  One  Such  Action  as  Evidence  in  the  Xext 

51.  Successful  Defense  to  one  of  a  Series  of  Actions. 

752.  Suits  for  Wages. 

753.  Plaintiff  can  have  but  one  Satisfaction. 

Part  V.    Defenses  and  Counterclaims  Concluded  bt  Foi:mer  Judohbnt 

754.  Defenses  concluded  by  Judgment  for  Plaintlfl'. 

755.  Same;   Adverse  Title. 

756.  Same;    l^Vaud. 

757.  Sjime;   Agreement  to  CoiuproLii.-e. 

758.  Same;  iaymt'ut 


X  TABLE  OP  CONTENTS. 

Part  V.    Defenses  and  Counterclaims  Concluded  bt  Former  Judgment— 

CoDtlDued. 

§  759.  Same;  ITsury. 

760.  Same;    Discharge  In  Bankruptcy. 

761.  Matter  AvaUable  as  a  Set-Off. 

762.  Submission  of  All  Matters  in  Difference. 

763.  One  Claim  cannot  be  Used  both  as  Set-Off  and  as  Oause  of  Action. 

764.  Counterclaim  not  Adjudicated. 

765.  Voluntary  Allowauce  of  Credit  or  Counterclaim. 

766.  Equitable  Defenses  not  Concluded  by  Judgment  at  Law. 

767.  Gross-Actions. 

768.  Action  for  Price  of  Goods  and  Cross-Action  for  Breach  of  Warranty. 

769.  Action  for  Services  and  Cross-Action  for  Negligence. 

Part  VI.     Who  may  take  Adyantaob  of  the  Bab. 

770.  Joint  Contractors. 

771.  One  Joint  Contractor  a  Non-Resident. 

772.  Effect  of  Joint  Debtor  Acts. 

773.  Successful  Defense  by  One  Joint  Debtor. 

774.  Joint  and  Several  Contractors. 

775.  Joint  Judgment  on  Joint  and  Several  Contract 

776.  Judgments  against  Partners. 

777.  Joint  Tort- Feasors. 

778.  Joint  Trespassers;   English  Kule. 

779.  Joint  Trespassers;   American  Uule. 

780.  Election  between  Joint  and  Several  Action. 

781.  Successful  Defense  by  one  Joint  Trespasser. 

782.  Satisfaction  of  Judgment  against  One. 

Part  VIL    Plb^dimo  an  Estoppel  of  Rsoosa 

783.  Necessity  of  Pleading  Prior  Adjudication. 

784.  Where  there  is  no  Opportunity  to  Plead. 

785.  When  Admissible  under  General  Issue. 

786.  Waiver  of  Estoppel  by  Failure  to  Plead. 

787.  Conclusiveness  of  Judgment  when  not  Pleaded. 

788.  Arguments  on  the  Question. 
780.  Under  Code  Practice. 

790.  Requisites  of  Plea  of  Former  Judgment. 

701.  Judgment  recovered  after  Institution  of  Second  Suit 


JUDGMENTS  IN   REM. 
S  7V2.     Definitions. 

793.  Judgments  Quasi  in  Rem. 

794.  Jurisdiction. 


TABLB  OF  CONTENTS. 

I  796.  Effect  of  Adjudlcntloiis  in  Bern. 

79tt.  Decrees  In  Admiralty. 

797.  Judgments  in  I'rize  Cases. 

7U8.  Judgments  in  Collision  Cases. 

7U9.  Condemnation  of  Goods  Seized  under  Excise  or  Reyenue  LawiL 

8U(».  Acquittal  of  Goods  Seized. 

801.  Attachment  Proceedings. 

8U2.  inquisitions  of  Lunacy. 

803.  Decrees  of  Divorce. 

804.  Orders  of  Naturalfpsation. 

805.  Settlement  of  a  Pauper. 

806.  QoestlonB  of  Identity.  I^egitlmacy,  and  Pedigree. 

807.  Bankruptcy  and  Insolvency 

808.  Probate  Adjudications. 

8in).  Judgments  for  Taxes  and  Assessments. 

810.  Foreclosure  of  Liens. 

811.  Decrees  of  Sale. 

812.  Establishment  of  Roads  and  Boundaries. 


FOREIGN  JUDGMENTS. 

Part  I.    Fobbion  Judgments  in  Reic. 

i  813.    Conclusiveness  of  Foreign  Judgments  in  Rem. 

814.  Decrees  In  Admiralty. 

815.  Conclusive  of  Grounds  of  Sentence. 

81«.  Grounds  of  Condemnation  must  Clearly  Appear. 

817.  Not  Conclusive  of  Collateral  or  Incidental  Mutters. 

818.  Impeachable  for  Want  of  Jurisdiction. 

819.  Not  Impeachable  for  Error. 

820.  Whether  Fraud  may  be  Shown. 

821.  Objections  to  Legality  of  Court 

822.  Foreign  Decrees  of  Divorce. 

823.  Foreign  Probate  Decrees. 

82^    Foreign  Adjudications  in  Bankruptcy. 

Part  IL    Foreign  Judgments  in  Personam. 

825.  Conclusiveness  on  the  Merits.    Early  English  Cases. 

826w  Distinction  between   Foreign  Judgment  as  a  Cause  of  Action  and 
as  a  Defense. 

827.  Later  English  Decisions. 

828.  Early  American  Decisions. 

829.  Recent  American  Decisions. 

830.  Arguments  on  the  Question. 

831.  Reason  of  the  Recognition  of  Foreign  Judgments. 


Xii  TABLE  OF  CONTENTS. 

Part  II.    Foreign  Judgments  in  Personam— Continued. 

I  832.  Scotch  Law  of  Foreign  Judgments. 

833.  French  Law. 

834.  Canadian  Doctrine  of  Foreign  Judgments. 

835.  Jurisdiction  may  be  Inquired  into. 

836.  Judgments  against  Non-Residents. 

837.  Extra-Territorial  Service  of  Process. 

838.  Plea  Negativing  Jurisdiction. 

839.  Foreign  Judgment  in  Summary  Proceedings. 

840.  Repugnance  of  Judgment  to  Natural  Justice. 

S41.  Local  or  Police  Regulations  of  Foreign  Country  not  Enforced. 

842.  Mistake  of  Law  as  Ground  of  Impeachment 

843.  Mistaken  Conception  of  Foreign  Law. 

844.  Whether  Impeachable  for  Fraud. 

845.  Judgment  must  be  Final. 
84tJ.  Effect  of  Pendency  of  Appeal. 

847.  No  Merger  of  Original  Cause  of  Action. 

848.  Form  of  Action  on  Foreign  Judgment. 

849.  Pleading  and  Exhibiting  Foreign  Judgment. 

850.  Plea  of  Statute  of  Limitations. 

851.  Judgments  of  Foreign  Courts  of  Inferior  Jurisdiction. 

852.  Foreign  Garnishment  Proceedings. 

OHAPTEB  XXn. 

JUDGMENTS  OF  COURTS  OF  A  SISTER  STATE. 

Part  I.    Conclusiveness  and  Effect. 

i  858.  Before  the  Constitution. 

854.  Constitutional  and  Statutory  Provisions. 

855.  Early  Cases  on  the  Subject. 

856.  Mills  V.  Duryee,  and  Later  Decisions. 

857.  Judgment  Conclusive  on  the  Merits. 

858.  Chancery  Decrees  Equally  Conclusive. 

859.  "Full  Faith  and  Credit"  to  be  Given. 

860.  Validity  and  Effect  how  Ascertained. 

861.  No  Greater  Effect  to  be  Given  than  the  Judgment  has  at  Home. 

862.  Judgment  not  Executory  in  Foreign  State. 

863.  Rank  and  Priority. 

864.  Original  Cause  of  Action  Merged. 
866.  Lis  Pendens  in  Another  State  no  Bar. 
866.  Judgment  for  Defendant  as  a  Defense. 


TABLE  OF  CONTENTS.  Xlil 

Part  II.    Sister  State  Judgment  as  a  Cause  of  Action. 

867.  JudjBnnent  must  be  Valid,  Subsisting,  and  Final. 

868.  Judgments  upon  Confession. 
860.  Decrees  in  Chancery. 

870.  Sentences  imposing  Penalties. 

871.  Police  Regulations  of  Another  State  not  Enforced. 

872.  Judgments  affecting  Land  outside  the  State. 

873.  Form  of  Action  on  Sister  State  Judgment 

874.  Requisites  of  Declaration.  , 

875.  Ayerring  Jurisdiction. 
870.  Authentication  of  Recrrd. 

577.  Completeness  of  Record. 

578.  Attestation  of  Clerk,  and  Seal. 
879.  Certificate  of  Judge. 

SSO.  Amount  of  Recovery;    Interest. 

Part  IIL    Defenses  to  Action  on  Sister  Statb  JuDOMBirak 

5^81.  Objections  to  Character  of  Judgment. 

882.  Pendency  of  Appeal. 

883.  Defense  cannot  be  Taken  on  the  Merits. 

884.  Nil  Debet  not  a  Good  Plea. 

885.  Nul  Tiel  Record. 

NS6.  Incompleteness  of  Record. 

887.  Want  of  Jurisdiction. 

>!88.  Personal  Disability  of  Defendant 

889.  Error  and  Irregularity. 

890.  Payment. 

891.  Adjudication  in  Bankruptcy. 

892.  Statute  of  Limitations. 

893.  Affidavit  of  Defense  Reciulred. 

Part  IV     Jurisdictional  Inqutrtrs. 

804.  Want  of  Jurisdiction  destroys  Effect  of  Judgment. 

hOtl.  Want  of  Jurisdiction  apparent  on  the  Record. 

MK5.  Presumption  in  Favor  of  Jurisdiction. 

^97.  Jurisdiction  may  be  Inquired  into. 

«)8.  Requisites  of  Plea  Denying  Jurisdiction. 

^90.  Jurisdiction,  If  Impeached,  may  be  Supported  by  Evidence* 

900.  Cases  Refusing  to  Allow  Contradiction  of  Record. 

901.  Record  may  be  Contradicted. 

902.  Plea  Contradicting  Record  must  be  Sp *(ial. 

903.  Denying  Autliotity  of  Attorney  to  A]  ;):'air. 

904.  Jurisdiction  by  Attachment  of  I*r  jju  rty. 
005.  Extra-Terrltorlal  Service  of  Pro' c'^s. 
906.  Constructive  Service  on  Non-Ke.siiL'nts, 


SIT  TABLE  OF  CONTENTS. 

Part  IV.    Jurhdictionai.  Inquirisb— Continued. 

§  907.  Constructive  Service  on  Residents. 

908.  Voluntary  Appearance  of  Non-Re»ident 

909.  Defendant  Decoyed  into  Another  State. 

910.  Non-Resident  Corporations. 

910a.  Non-Resident  Stockholders  of  Domestic  Corporations. 

911.  Irregularities  in  Service. 

912.  Continuation  of  Jurisdiction. 

918.    Judgment  against  Joint  Defendants. 

914.  Joint  Debtor  Acts. 

915.  Jurisdiction  of  Subject-Matter. 

Part  V.     Fraud  as  Ground  of  Impeacitmbnt. 

910.  Cases  Allowing  Defense  of  Fraud. 

917.  Plea  of  Fraud,  when  Admissible. 

918.  Principles  Governing  the  Question. 

919.  Enjoining  Action  on  Fraudulent  Judgment. 

920.  False  Evidence  and  Conspiracy. 

921.  Fraud  Anterior  to  the  Judgment. 

Part  VI.    Sister  Stats  Judgments  in  Reic. 

V22.  Probate  Adjudications. 

923.  Garnishment  Proceedings, 

924.  Decrees  in  Divorce. 

925.  Divorce  Proceedings  are  in  Rem. 

926.  Both  Parties  Citizens  of  the  State. 

927.  Neither  Party  a  Domiciled  (  itizeu. 

928.  Domicile  of  one  Party  Sufilclent. 

929.  Domicile  must  be  Bona  Fide. 

930.  Conclusiveness  of  Findings  as  to  Residence. 

931.  Constructive  Service  of  Process. 

932.  Validity  of  Divorce  Granted  on  Constructive  Notice. 

933.  Matters  Incidental  to  Dissolution  of  Marriage. 

Part  VII.    Judgments  of  Inferior  Courts  of  Anothbr  State. 

934.  Doctrine  that  such  Judgments  are  to  be  treated  as  Foreign  Judgments. 
935.'   Conclusiveness  of  Justices*  Judgments. 

936.  Jurisdictional  Inquiries. 

937.  Authentication  of  Such  Judgments. 

Part  VIII.    Conclusiveness  of  Judgmkn is  as  between  Federal,  State,  and 

Territorial  Courts. 

938.  Federal  Judgments  in  the  State  Courts. 
938:1.  Authentication  of  Federal  Judgments. 


TABLE  OF  CONTENTS.  XV 

Part  VIII.    CoNCLCSiYfiNBSs  of  Judgments  as  between  Federal,  State,  and 

Tei«ritorial  CouRTs—Continued. 

S  938b.  Judgment  of  Federal  Court  as  Foundation  for  Greditor*8  Bill. 
938c.  State  Judgments  in  PYderal  Courts. 
939.    Jurifldiction  May  be  Questioned. 
939a.  Lis  Pendens  and  Priority  of  Decision 
939b.  Judgments  of  Territorial  Courts. 
9')9c.  Judgments  of  Indian  Courts. 

CHAFTES   XXIII, 

ASSIGNMENT  OF  JITDGMENTS. 

i  940.  Effect  of  Assignment  at  Common  Law. 

941.  Parties  to  Assignment  of  Judgments. 

942.  Wbat  Judgments  Assignable. 

943.  Agreement  to  Assign  Future  Judgment. 

944.  Assignment  of  Part  of  Judgment. 

945.  Mode  of  Assignment. 

m<j.  Statutory  Mode  of  Assignment. 

1M7.  Equitable  Assignment. 

948.  Title  Passing  to  Assignee. 

949.  Bigbts  as  against  Assignor. 
9ry0.  Notice  of  Assignment. 
*Xtl.  Right  of  Assignee  to  Sue. 

952.  Rights  as  against  Judgment-Debtor. 

9j3.  Assignee  Takes  Subject  to  Equities. 

954.  Set-Off  of  Judgment  against  Judgment 

9.')5.  Vacation  or  Ueversai  of  Judgment  in  Assignee's  Hands. 

956.  Latent  Equities  of  Third  Persons. 

957.  l^riority  between  Assignments. 

OHAFTBB  XXIV. 

ACTIONS   UPON  JUDGMENTS. 

f  958.  Judgment  as  a  Cause  of  Action. 

959.  Judgment  must  be  Final  and  in  Force. 

960.  Effect  of  Pending  Appeal. 

961.  Judgments  of  Inferior  Courts. 

962.  Suits  on  Decrees  in  Chancery. 

963.  Parties  to  Action  on  Judgment. 

964.  Requisites  of  Declaration. 

9«5.     Declaring  on  Judgment  of  Inferior  Court, 
9CM5.     Averments   of  Jurisdiction. 


XVI  TABLE  OF  CONTENTS. 

f  967.  Statutes  Regulating  Jurisdictional  Averments. 

yti«.  Evidence. 

91)9.  Action  on  Lost  or  Destroyed  Record, 

970.  Defenses  to  Action  on  Judgment.  , 

971.  Plea  of  Nul  Tiel  Record. 

972.  Want  of  Jurisdiction  as  a  Defense. 

973.  Fraud  as  a  Defense. 

974.  Error  or  Irregularity  no  Defense. 

975.  Plea  of  Payment. 

97ti.  Accord  and  Satisfaction  as  a  Defense. 

977.  Discharge  in  Bankruptcy. 

978.  Arrest  and  Imprisonment  of  Debtor. 

979.  Equitable  Defenses. 

980.  Amount  of  Recovery. 

981.  Interest  on  Judgments. 

982.  Rate  of  Interest  how  Determined. 
988.  Interest  on  Decrees  in  Equity. 

984.  Oompounding   Interest. 

985.  Limitation  of  Actions  on  Judgments. 

985a.  Mandamus  to  Enforce  Judgments  against  Municipal   Corporation:?. 

985b.  Same;  Power  of  Federal  Courts. 

985c.  Same;  Prerequisites  to  Issuance  of  Writ. 

985d.  Same;  Defenses;   Impeachment  of  Judgment. 

985e.  Same;  Execution  of  Writ. 

985f.  Same;  Effect  of  Limitation  of  Taxing  Power  of  Municipality. 


PAYMENT  AND  SATISFACTION  OF  JUDGMENTS. 

Part  L    Payment  by  Jddomknt-Debtob. 

§  986.     To  Whom  Payment  may  be  Made. 

987.  Medium  of  Payment. 

988.  Tender. 

J>89.     Payment  of  Less  than  Whole  Amount. 

990.  Evidence  of  Payment. 

991.  Keeping  Judgment  Alive  after  Payment. 

Part  II.    Presumption  of  Payment  from  Lapse  of  Timb. 

992.  Common  Law  Presumption. 

993.  Evidence  to  Rebut  Presumption. 

994.  Lapse  of  Less  than  Twenty  Years. 


TABLE  OP  CONTENTS.  XTAJ 

Part  III.    Payment  by  Joint  Pabty  or  Third  Person. 

i  995.  Parties  Jolntiy  Liable. 

996.  Payment  by  Surety. 

907.  Release  of  Garnishee  by  Payment  of  Principal  Judgment 

998.  Payment  by  Slieriflf. 

999.  Pa^'uieut  by  Stranger. 

Part  IV.    8et-Ofp  of  Judgment  against  Judgment. 

1000.  Power  to  Order  Set-Off  of  Judgments. 

1001.  Judgments  of  Different  Courts  may  be  Set  Off. 

1002.  Where  the  Motion  should  be  Made. 

1003.  MoTing  Party  must  be  Real  Owner  of  Judgment 

1004.  Mutuality  of  Parties  Required. 

1005.  Requisites  of  Judgments  to  be  Set  Off. 

Part  V.    Satisfaction  by  Proceedings  on  Final  PROOSfls. 

looa  Levy  on  Real  Estate. 

1007.  Levy  on  Personalty. 

1008.  Satisfaction  by  Levy  is  not  Absolute. 
KMrt).  Release  of  Property  on  Forthcoming  Bond. 

1010.  Sale  on  Execution. 

1011.  Taking  Defendant  on  Ca.  Sa. 

1012.  Discharge  of  Defendant  from  Custody. 

1013.  Cumulative  Judgments. 

Part  VL    Entby  of  Satisfaction  on  the  Rbcobd. 

1014.  Entry  of  Satisfaction  when  Ordered. 

1015.  Nature  and  Effect  of  Entry. 

lOlG.    Striking  off  Mistaken  or  Fraudulent  Entry. 
1017.    Release  and  Discharge  of  Judgment 

2  LAW  JUDG.— b 

4 
I 


THE  LAW  OF  JUDGMENTS. 


CHAPTER  XVnL 

ESTOPPEL  BY  JUDGMENT,  AND  THE  DOCTRINE  OF  RES 

JUDICATA. 

Part  L    Origin  and  General  Principles  op  the  Doctrins  of  Res  Judicata. 

f  500.  Basis  of  the  Doctrine  of  Res  Judicata. 

501.  In  tbe  Roman  Law. 

502.  Modern  European  Systems. 

503.  In  Anglo- American  Jurisprudence. 

504.  The  Rules  Stated. 

506.    Judgment  can  be  Nothing  less  than  Conclusive. 

506.  Difference  between  Oonclusiyeness  of  Judgment  and  Bar  by  Former 

Recovery. 

507.  Scope  of  this  Chapter. 

Pabt  n.    What  Judgments  are  Conclusivb. 

508.  Character  of  the  Adjudication. 

509.  Judgment  must  be  Final. 

510.  Effect  of  Pending  Appeal. 

511.  Reversed  Judgment. 

512.  Not  affected  by  Motion  for  New  Trial 

513.  Voidable  and  Void  Judgments. 

514.  Erroneous  Judgments. 

515.  In  Actions  to  Annul  Judgments. 

Part  III.    Organization  and  Character  op  the  Court. 

516.  Judgment  must  be  rendered  by  a  validly  constituted  Court. 

517.  Courts  of  Equity. 

51&  Decrees  in  Equity  binding  at  Law,  and  Vice  Versa.  ' 

519.  Probate  Adjudications. 

520.  Judgments  of  the  Federal  Courts. 

521.  Courts  of  Admhralty. 

522.  Inferior  Courts. 

523.  Ecclesiastical  Courts. 

524.  Courts-Martial. 
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Pa^T  IIL      OllGANTZATION  AND  CHARACTER  OF  THS  COUUT— CODtinUecL 

525.  Military  Tribunals. 

520.  Awards  of  Arbitrators. 

527.  Decisions  of  Appellate  Courts. 

528.  Judgment  given  by  Divided  Court. 

529.  Criminal  Sentences  not  Evidence  In  Civil  Issues. 

530.  Decisions  of  U.  S.  Land  Department 

531.  Rulings  of  Government  Officials. 

532.  Boards  of  Municipal  OHlcers. 

533.  Judgments  conclusive  on  Habeas  Corpus. 

Part  IV.    Op  tub  Persons  concluded  by  Judombntb. 

634.  Parties  and  Privies. 

534a.  Judgment  as  Estoppel  against  United  States  or  State. 

535.  Persons  under  Disabilities. 

536.  Party  bound  only  in  the  Capacity  in  which  he  Appeank 

537.  Nominal  and  Real  Parties. 

538.  Use  Plaintiff. 

539.  Stranger  Promoting  the  Litigation. 

540.  Person  Assuming  the  Defense. 

541.  Person  Submitting  his  Interest  is  bound. 

542.  Witnesses. 

543.  Effect  of  Additional  Parties. 

544.  Effect  of  Severance  as  to  Parties. 

545.  One  Plaintiff  suing  In  Behalf  of  Many. 
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567.  Warrantor  and  Warrantee. 

568.  Defenses  Open  to  Warrantor. 

569.  Requisites  of  Notice  to  Warrantor. 

570.  W^arrantor  must  have  Opportunity  to  Defend. 

571.  Effect  of  Judgment  when  Warrantor  not  Notified. 
57Z  Warrantor  of  Personal  Property. 

573.  Indemnitors. 

574.  Persons  Uespousible  Over. 

575.  Judgment  against  City  as  Evidence  in  Action  against  Person  Liable 

Over. 

576.  Intervening  daimnnts. 

577.  Landlord  and  Tenant.' 

578.  Principal  and  Agent. 

579.  Master  and  Servant 

580.  Officer  and  Deputy. 

581.  Bailor  and  Bailee. 
562.  Successors  In  Office. 

583.  Ck>rporation  and  Stoclcholders. 
583a.  Ck)rporation  and  Bondholders. 

584.  Municipal  Gbrporatlon  and  Tax-Payers, 

585.  Trustee  and  Cestui  Que  Trust. 
565a.  Assignees  and  Receivers. 

586.  Principal  and  Surety. 
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600.  Judgments  do  not  bind  Strangers. 

601.  Exception;   Courts  of  Exclusive  Jurisdiction. 

602.  Exception;  Judgments  In  Rem. 

603.  Exception;  Principle  of  Stare  Decisis. 

604.  Judgment  as  Evidence  of  its  own  Existence. 

606.  Judgment  as  Evidence  of  Relation  of  Debtor  and  Creditor. 

606.  Judgment  as  Evidence  of  Facts  Provable  by  General  Reputation. 

007.  Judgment  as  Link  in  Chain  of  Title. 

608.  Judgment  as  an  Admission* 
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Part  V.    What  Points  and  Questions  arb  Concluded. 

609.  Scope  of  the  Estoppel. 

610.  The  Four  Identities. 

611.  Matters  Incidentally  Considered. 

612.  Inferences  from  the  Judgment. 
013.  Necessary  Conditions  to  the  Adjudication. 

614.  What  Constitutes  the  "Matter  in  Issue." 

615.  Points  Necessary  to  Warrant  the  Judgment 

616.  Points  in  Issue  but  not  Decided. 

617.  Points  not  in  Issue. 

618.  Matters  which  could  not  have  been  Adjudicated. 

619.  Judgment  on  Matters  not  Presented. 

620.  Claims  Withdrawn  or  Withheld. 

621.  Entire  Demands  cannot  be  Severed. 

622.  Facts  Assumed  or  Admitted. 

623.  Evidwice  to  Identify  Points  Adjudged. 

624.  Parol  Proof  Admissible. 

625.  Record  cannot  be  Contradicted. 

626.  Parol  Evidence  not  Admissible  to  Enlarge  the  Estoppel. 

627.  General  Declaration  or  General  Pleas. 

628.  Parol  Evidence  to  Escape  the  Estoppel. 

629.  Burden  of  Proof. 

630.  What  Species  of  Evidence  Receivable. 

631.  Questions  of  Law  or  Fact. 

632.  Inconsistent  Positions  in  Litigation. 

Part  VI.    Conclusivbness  of  Probate  ADJUDicATiomk  I 

633.  Probate  Decrees  binding.  ' 

634.  When  Impeachable  for  Fraud. 

635.  Probate  of  a  WilL 

636.  Conclusiveness  of  Probate  as  to  Realty.  { 

637.  Effect  of  Rejection  of  Will. 

638.  Parties  bound  by  Probate.  i 
638a.  Construction  of  Will.  ' 

639.  Appointment  of  Administrator.  ,■ 

640.  Grant  of  Administration  no  Proof  of  Death.  I 
611.  Allowance  or  Rejection  of  Claims. 

642.  Order  for  Sale  of  Land. 

643.  Decree  of  Distribution. 

644.  Settlement  of  Accounts. 

645.  Appointment  of  Guardian.  | 

646.  Order  for  Partition.  I 
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Paht  VIL    Distinotivb  Ruizes  as  to  Ejectmemt  and  Other  Real  Actions. 

647.  Oommon  Law  Rules  as  to  Real  Actions. 

C48.  Common  Recovery. 

(Ua  Writ  of  Entry. 

660.  Ejectment  at  Common  Law. 

^1.  Ejectment  upon  an  Equitable  Title. 

662.  In  Action  for  Mesne  Profits. 

653.  Confession  of  Judgment  in  Ejectment 

654.  Snccessiye  Judgments  in  Ejectment  made  Oonclnsiye  by  Statutes. 

655.  Modem  Actions  Corresponding  to  Ejectment. 

656.  After-Acquired  Title  not  Barred. 

657.  Judgment  in  Trespass. 

658.  Whether  Judgment  in  Trespass  is  Conclusive  in  Subsequent  Eject- 

ment 

659.  Trespass  to  Try  Titles. 

660.  Judgment  in  Partition. 
061.    Parties  bound  by  Partition. 

G61a.  Landlord's  Action  for  Recovery  of  Possession. 

662.  Action  for  Use  and  Occupation. 

663.  Forcible  Entry  and  Detainer. 

664.  Action  to  Quiet  Title. 

665.  Dower  Proceedings. 

666.  Foreclosure  Suits. 

667.  Award  of  Arbitrators  upon  Title  to  Land. 

668.  Bankruptcy  Proceedings. 

Part  VIIL    Judgiiemts  ik  Actions  concerniito  CSATTBUk 

669.  Trespass. 

670.  Trover. 

671.  Replevin. 

672.  Detinue. 


Part  I.     Origin  and  General  Principles  of  the  Doctrine  op  Res 

Judicata. 

i  600.    Basis  of  the  Doctrine  of  Bes  Judicata. 

That  the  solemn  and  deliberate  sentence  of  the  law,  pronounced 
by  its  appointed  organs,  upon  a  disputed  fact  or  state  of  facts,  should 
be  regarded  as  a  final  and  conclusive  determination  of  the  question 
litigated,  and  should  forever  set  the  controversy  at  rest,  is  a  rule 
common  to  all  civilized  systems  of  jurisprudence.  But  it  is  more 
than  a  mere  rule  of  law.    .It  is  more  even  than  an  important  principle 
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of  public  policy.  It  is  not  too  much  to  say  that  this  maxim  is  a 
fundamental  concept  in  the  organization  of  every  jural  society.  For 
unless  every  judgment  should  at  some  point  become  final,  and  have 
the  quality  of  establishing  its  contents  as  irrefragable  truth,  liti;^a- 
tion  would  become  interminable,  the  rights  of  parties  would  be  in- 
volved in  endless  confusion,  the  courts,  stripped  of  their  most  effi- 
cient powers,  would  become  little  more  than  advisory  bodies,  and 
thus  the  most  important  function  of  government — that  of  ascertain- 
ing and  enforcing  rights — would  go  unfulfilled.  At  no  period  of 
judicial  history  have  the  courts  been  insensible  of  these  facts.  From 
the  earliest  times  they  have  steadily  adhered  to  the  rule  of  the  con- 
clusiveness of  judgments.  Out  of  the  multiplfcity  of  controversies 
that  have  come  before  them,  presenting  a  thousand  minute  shades  of 
difference,  they  have  framed  continually  more  and  more  detailed  rules 
for  the  application  of  the  main  principle.  In  this  way,  by  perpetual 
classification  and  sub-division,  the  jurisprudence  of  the  subject  has 
attained  a  breadth,  a  depth,  and  a  closeness  of  texture,  which  would 
seem  to  promise  an  immediate  precedent  for  the  decision  of  any 
imaginable  case.  It  would  be  useless  to  recapitulate  the  eulogiums 
which  courts  and  judges  have  lavished  upon  this  most  salutary  doc- 
trine. It  is  so  firmly  rooted  as  a  cardinal  principle  of  our  legal 
system,  that  he  who  praises  its  wisdom  or  its  beneficent  effects, 
praises  the  law  itself.  But  it  is  important  to  inquire  a  little  more 
closely  into  its  technical  relations  to  some  other  parts  of  our  juris- 
prudence. The  principle  of  the  conclusiveness  of  judgments  has 
been  classified,  through  a  very  long  period  of  English  law,  as  a 
branch  of  the  doctrine  of  estoppel.  That  is,  the  first  division  of  that 
doctrine,  viz.,  estoppel  by  record,  includes  as  well  the  judgments  of 
courts  as  the  records  of  legislative  and  other  public  bodies.  If  the 
term  estoppel  is  to  be  taken  in  its  ancient  sense,  as  denoting  the  pre- 
clusion of  a  man,  by  reason  of  his  previous  acts  or  conduct,  to  speak 
the  truth,  it  is  obvious  that  this  classification  is  objectionable.  For 
if  the  purpose  of  judicial  proceedings  is  to  ascertain  and  declare  the 
truth,  then  the  effect  of  a  judgment  is  to  forbid  a  man  to  deny  the 
truth.  Other  defects  in  the  analogy  will  readily  present  themselves 
to  the  mind  and  need  not  be  enlarged  upon  here.  But  if  it  be  well 
understood  that  the  real  point  of  resemblance  between  the  conclusive 
(7G0) 


Oh.   18)  B8T0PPBL  BY  JXJDOMBNT.  §  501 

effect  of  a  judgment  and  a  genuine  estoppel  of  the  technical  sort  is 
that  each  excludes  any  contradictory  evidence,  then  no  harm  is  done 
in  classing  them  together,  and  no  attempt  to  break  away  from  the 
old  terminology  is  necessary.  Historically  it  would  be  going  too  far 
to  say  that  the  English  rules  on  this  subject  have  been  derived  from 
the  doctrine  of  res  judicata  in  the  Roman  law.  In  each  country  the 
importance  of  the  principle,  as  a  sound  maxim  of  public  policy,  was 
early  recognized,  and  the  rules  were  gradually  developed  to  keep 
pace  with  the  increasing  complexity  of  civilization.  But  that  English 
and  American  judges  have  greatly  profited  by  exploring  the  rules  of 
the  civil  law  in  this  regard  must  be  plain  to  the  most  cursory  ob- 
server. That  system,  so  admirable  in  its  harmonious  and  consistent 
development,  has  commended  itself  to  the  judicial  understanding  no 
less  in  this  field  of  inquiry  than  in  many  others.  The  very  fact  of  the 
adoption  and  naturalization  of  the  phrase  'Ves  judicata"  in  our  legal 
language  is  evidence  of  this.  And  our  further  investigations  will  dis- 
close many  additional  proofs  of  the  assistance  our  jurisprudence  has 
thus  derived  from  the  older  body  of  law.  As  there  will  be  frequent 
occasion  to  cite  the  Roman  writers  in  the  following  pages,  it  will  be 
well  to  add  a  brief  account  of  the  doctrine  of  res  judicata  as  they  held 
it. 

I  601.    In  the   Roman   I«aw. 

According  to  the  practice  of  the  Roman  law,  as  it  was  administered 
by  the  praetor,  a  defendant  might  repel  the  plaintiff's  claim  not  only 
by  a  direct  contradiction  of  the  facts  out  of  which  it  was  alleged  to 
arise,  and  not  only  by  pleading  facts  (such  as  payment)  which  of 
themselves  extinguished  the  right  of  action,  though  admitting  it  to 
have  been  originally  valid,  but  also  by  showing  such  facts  as  might 
induce  the  praetor,  on  equitable  grounds,  to  declare  certain  defenses 
admissible,  the  effect  of  which,  if  established,  would  be,  not  indeed 
to  destroy  the  action  ipso  jure,  but  to  render  it  ineffectual  by  means 
of  the  "exceptio"  thus  allowed.  An  exception  therefore  resembled 
our  plea  in  "confession  and  avoidance"  only  to  the  extent  that  it 
avoided  the  action,  though  without  confessing  it.  Among  these  ex- 
ceptions was  the  "exceptio  rei  judicatae,"  or  plea  of  former  judgment. 
The  name  res  judicata  was  given  to  any  claim,  defense,  or  disputed 
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question  which  had  been  passed  upon  and  determined  by  the  defini- 
tive sentence  of  a  court  or  judge.  Of  such  a  matter  it  was  said, 
*'transit  in  rem  judicatam."  And  such  a  sentence,  in  respect  to  the 
points  decided  by  it,  was  binding  and  conclusive  upon  the  parties  and 
could  not  be  contradicted  or  impeached  by  them,  as  was  expressed 
by  the  well-known  maxim,  "Res  judicata  pro  veritate  accipitur.'*  * 
The  exception  to  which  we  have  referred  was  therefore  in  effect  a 
l)lea  that  the  matters  stated  by  the  plaintiff  had  already  passed  into 
judgment,  and  for  that  reason  could  not  be  again  litigated  or  contro- 
verted. But  in  order  to  produce  this  effect  it  was  necessary  that  the 
previous  judgment  should  have  been  upon  the  very  same  point  and 
between  the  same  parties.  "Et  generaliter  (ut  Julianus  definit)  ex- 
ceptio  rei  judicatae  obstat,  quotiens  inter  easdem  personas  eadem 
quaestio  revocatur,  vel  alio  genere  judicii."  *  Such  was  the  general 
nature  of  the  principle  and  its  effects.  Of  course  there  were  a  multi- 
tude of  subsidiary  rules  directing  its  application  to  particular  sets  of 
circumstances,  but  these  are  foreign  to  our  present  purpose.  Such 
of  the  secondary  rules  as  present  analogies  to  the  provisions  of  our 
own  law,  or  throw  light  upon  the  latter,  will  be  considered  in  their 
proper  connection. 

I  502.    Modem  European  Syitemi. 

In  those  countries  which  have  modelled  their  jurisprudence  upon 
the  pattern  of  the  civil  law,  the  important  doctrine  of  res  judicata 
has  been  adopted  with  its  main  features  unchanged  from  the  aspect 
they  wore  in  the  age  of  the  Antonine  jurists.*  The  same  rules,  for 
example,  still  obtain  in  regard  to  the  necessary  identity  of  the  parties 
and  the  subject-matter.  Thus,  in  the  Civil  Code  of  France,  it  is 
said :  "The  authority  of  the  thing  adjudged  (chose  jugee)  has  place 
only  in  regard  to  that  which  has  constituted  the  object  of  a  judgment. 
It  is  necessary  that  the  thing  demanded  be  the  same;  that  the  de- 
mand be  founded  upon  the  same  cause;    that  the  demand  be  be- 

1  Dig.  1,  6,  25.     See  Broom,  Leg.  Max.  827;  Gains,  4,  100. 

2  Dig.  44.  2,  7,  4. 

•  See  Tomk.  &  J.  Ck>mp.  94. 
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tween  the  same  parties,  and  formed  by  and  against  them  in  the  same 
capacity."  * 

I  603.    In  AnKlo^American  Jnrispriidence. 

This  great  principle  of  the  conclusiveness  of  judgments  is  firmly 
imbedded  in  the  jurisprudence  of  England.  Though  recognized  with 
more  or  less  distinctness  from  very  early  times,  it  was  never  so  sat- 
isfactorily stated  as  in  the  great  case  of  the  Duchess  of  Kingston,* 
where  Chief  Justice  De  Grey  declared  the  rule  to  be  that  "the  judg- 
ment of  a  court  of  concurrent  jurisdiction,  directly  upon  the  point, 
is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive,  between  the  same  par- 
ties, upon  the  same  matter,  directly  in  question  in  another  court.' 
This  language,  from  being  constantly  quoted  with  approbation,  has 
acquired  almost  the  force  of  a  statute.  Another  early  and  leading 
case  upon  the  general  subject  is  one  decided  by  Lord  EUenborough,' 
wherein  he  said :  "It  is  not  the  recovery,  but  the  matter  alleged  by 
the  party,  and  upon  which  the  recovery  proceeds,  that  creates  the 
estoppel.  The  recovery  itself  in  an  action  of  trespass  is  only  a  bar 
to  the  future  recovery  of  damages  for  the  same  injury ;  but  the  es- 
toppel precludes  parties  and  privies  from  contending  to  the  contrary 
of  that  point  or  matter  of  fact  which,  having  been  once  distinctly  put 
in  issue  by  them,  or  by  those  to  whom  they  are  privy  in  estate  or 
law,  has  been,  on  such  issue  joined,  solemnly  found  against  them.'' 
That  the  same  principle  is  equally  recognized  in  our  own  country 
could  be  made  apparent  by  a  multitude  of  citations.  It  would  be 
idle,  however,  to  adduce  authorities  in  support  of  a  proposition  so 
familiar,  and  we  are  content  merely  to  quote  from  one  or  two  opin- 
ions in  which  its  reasons  or  importance  have  been  especially  well 
stated.  In  a  leading  case  in  Massachusetts,  Chief  Justice  Shaw  ob- 
served: "It  is  a  principle  lying  at  the  foundation  of  all  well  con- 
ducted jurisprudence,  that  when  a  right  or  a  fact  has  been  judicially 
tried  and  determined  by  a  court  of  competent  jurisdiction,  the  judg- 
ment thereon,  so  long  as  it  remains  unreversed,  shall  be  conclusive 

«  Section  1351. 

i  20  How.  St.  Tr.  355;  2  Smith,  Lead.  Gas.  *42i. 

•  Outram  v.  Morewood,  3  East,  346. 
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upon  the  parties  and  those  in  privity  with  them  in  law  or  estate. 
The  ground  of  such  principle,  we  think,  when  rightly  understood,  is, 
that  it  presents  evidence  of  a  fact  of  so  high  a  nature  that  nothing 
which  could  be  proved  by  evidence  aliunde  would  be  sufficient  to 
overcome  it;  and  therefore  it  would  be  useless  for  a  party,  against 
whom  it  can  be  properly  applied,  to  adduce  any  such  evidence,  and 
accordingly  he  is  estopped  or  precluded  by  law  from  doing  so.  Such 
is  the  character  of  an  estoppel  by  record,  as  in  case  of  an  issue  on  a 
question  of  fact  judicially  tried  and  decided."  ^  Still  more  emphatic 
is  the  testimony  of  the  federal  supreme  court  to  the  inviolability  of 
this  principle.  In  the  case  selected  for  citation  the  remarks  of  the 
learned  judge  were  specifically  directed  to  the  legal  system  of  Louis- 
iana, but  his  observations  will  apply  with  equal  truth  to  any  of  the 
United  States.  He  said ;  "Under  the  system  of  that  state,  the  main- 
tenance of  public  order,  the  repose  of  society,  and  the  quiet  of  fam- 
ilies, require  that  what  has  been  definitely  determined  by  competent 
tribunals  shall  be  accepted  as  irrefragable  legal  truth.  So  deeply  is 
this  principle  implanted  in  her  jurisprudence  that  commentators  upon 
it  have  said  that  res  judicata  renders  white  that  which  is  black,  and 
straight  that  which  is  crooked.  'Facit  ex  curvo  rectum,  ex  albo 
nigrum.'  No  other  evidence  can  afford  strength  to  the  presumption 
of  truth  it  creates,  and  no  argument  can  detract  from  its  legal  effi- 
cacy." • 

S  504.    The   Bnlei   Stated. 

After  these  preliminary  observations  we  are  prepared  to  state  cat- 
egorically the  two  main  rules  which  govern  the  subject  of  estoppel  by 
judgment,  as  the  same  may  be  deduced  from  the  general  result  of  all 
the  authorities.  The  first  of  these  chief  rules  is  as  follows :  A  point 
which  was  actually  and  directly  in  issue  in  a  former  suit,  and  was 
there  judicially  passed  upon  and  determined  by  a  domestic  court  of 
competent  jurisdiction,  cannot  be  again  drawn  in  question  in  any 
future  action  between  the  same  parties  or  their  privies,  whether  the 
causes  of  action  in  the  two  suits  be  identical  or  different."     As  stated 

T  Sawyer  v.  Woodbury,  7  Gray  (Mass.)  490.  66  Am.  Dec.  518. 

«  Jeter  v.  Hewitt,  22  How.  352,  16  L.  Ed.  345,  Campbell,  J. 

•  Aislin  v.  Parkin,  2  Burr.  665;  Outram  v.  Morewood,  3  East,  346;  Hopkins 
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by  the  supreme  court  of  the  United  States :  "The  general  principle 
announced  in  numerous  cases  is  that  a  right,  question,  or  fact  dis- 
tinctly put  in  issue,  and  directly  determined  by  a  court  of  competent 
jurisdiction,  as  a  ground  of  recovery,  cannot  be  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  their  privies ;  and,  even  if  the 
second  suit  is  for  a  different  cause  of  action,  the  right,  question,  or 
fact  once  so  determined  must,  as  between  the  same  parties  or  their 

V.  Lee,  tt  Wheat.  109.  5  L.  Ed.  218;  Smith  v.  Kemochen,  7  How.  198,  12 
L.  Ed.  666;  Parrish  v.  B^eiTis.  2  Black,  606.  17  L.  Ed.  317;  Southern  Pac. 
R.  Ob.  V.  United  States,  168  U.  S.  1,  18  Sup.  Ct.  18.  41  L.  Ed.  312;  South- 
ern Minnesota  Kail  way  Extension  Co.  v.  St.  Paul  &  S.  G.  R.  Co.,  5  C.  C. 
A.  ^0.  53  Fed.  690;  Society  v.  Hartland,  2  Paine,  536,  Fed.  Cas.  No.  13,- 
155;  Campbell  v.  Strong,  1  Hempst.  265,  Fed.  Cas.  No.  2,367a;  DivoU  v. 
At^ood,  41  N.  H.  443;  Hollister  v.  Abbott,  31  N.  H.  442,  64  Am.  Dec. 
342;  Towns  v.  Nlms,  5  N.  H.  259,  20  Am.  Dec.  578;  Gregory  v.  Pike,  91 
Me.  27,  46  Atl.  793;  Spencer  t.  Dearth,  43  Vt.  98;  Sawyer  v.  Woodbury, 
7  Gray  (Mass.)  499,  66  Am.  Dec.  518;  Colt  v.  Tracy.  8  Conn.  268,  20  Am. 
Dec.  110;  Dennison  v.  Hyde,  6  Conu.  508;  Chuiuli  v.  Leavenworth,  4  Day 
(Conn.)  274;  Betts  v.  Starr,  5  Conn.  550,  13  Am.  Dec.  94;  Wright  v.  Butler, 
6  Wend.  (N.  Y.)  284,  21  Am.  Dec.  323;  Burhans  v.  Van  Zandt,  7  N.  Y. 
523;  Doty  v.  Brown.  4  N.  Y.  71,  53  Am.  Dec.  350;  Williamsburgh  Sav. 
Bank  v.  Town  of  Solon,  136  N.  Y.  465.  32  N.  E.  1058;  Hyatt  v.  Bates,  35 
Barb.  (N.  Y.)  308;  Burt  v.  Sternburgh,  4  Cow.  (N.  Y.)  559,  15  Am.  Dec. 
402;  Gardner  v.  Buckbee,  3  Cow.  (N.  Y.)  120,  15  Am.  Dec.  256;  Finley  v. 
Hambest,  30  Pa.  190;  Lentz  v.  Wallace,  17  Pa.  412.  55  Am.  Dec.  569; 
Smith  V.  Smith,  66  N.  .T."  Eq.  222,  37  AtL  49;  Whitehurst  v.  Rogers,  38  Md. 
503;  Carrie  v.  Chownlng  (Va.)  21  S.  E.  809;  Harrison  v.  Walton's  Ex'r, 
95  Va.  721,  30  8.  E.  372,  41  L.  R.  A.  703.  64  Am.  St.  Rep.  830;  Moore  v. 
Gamer.  109  N.  G  157,  13  8.  E.  768;   Wllloughby  v.  North  Eastern  R.  CJo.,. 

52  S.  C.  166,  29  8.  E.  629;  La  Motte  y.  Harper.  88  Ga.  26,  13  S.  E.  804; 
MerYine  r.  Parker,  IS  Ala.  241;  Wall  y.  .Wall,  28  Miss.  409;  Montesquieu 
y.  Heil,  4  La.  61,  28  Am.  Dec.  471;  Foster  y.  Wells,  4  Tex.  101;  Carson 
y.  McCormick  Harvesting  Mach.  Co.,  IS  Tex.  Ciy.  App.  225,  44  8.  W.  406; 
Estill  y.  Taol,  2  Yerg.  (Tenn.)  466,  24  Am.  Dec.  498;  Sanford  y.  Oberlin 
College,  60  Kan.  342,  31  Pac.  1088;  Peay  y.  Duncan,  20  Ark.  85;  Grant  v. 
Ramsey.  7  Ohio  St  157;  Babcock  v.  Camp.  12  Ohio  St  11;  Hixson  v.  Ogg, 

53  Ohio  St.  361.  42  N.  E.  32;  Hargus  y.  Goodman.  12  Ind.  629;  Web- 
ber y.  Mackey,  31  111.  App.  369;  Reynolds  y.  Mandel,  73  111.  App.  379; 
Heichew  y.  HamUton,  4  G.  Greene  (Iowa)  317.  61  Am.  Dec.  122;  Street 
y.  Beekman,  43  Iowa,  496;  Offutt  y.  John,  8  Mo.  120,  40  Am.  Dec.  125; 
Wales  y.  Lyon,  2  Biich.  276;  Barker  v.  Oleyeland,  19  Mich.  230;  Johnson 
T.  Johnson,  57  Minn.  824,  58  N.  W.  824;  Chase  y.  Miles.  43  Neb.  686,  62 
N.  W.  35;  IMllon  y.  Chicago,  K.  &  N.  R.  Co..  58  Neb.  472.  78  N.  W.  927; 
Upton  y.  Betts.  59  Neb.  724,  82  N.  W.  19;  Jnckson  y.  Lodge.  36  Cal.  37; 
Oiperton  y.  Schmidt,  26  Cal.  479,  85  Am.  Dec.  187. 
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privies,  be  taken  as  conclusively  established,  so  long  as  the  judgment 
in  the  first  suit  remains  unmodified."  ^®  The  second  of  the  main 
rules  on  the  subject  may  be  thus  stated :  A  judgment  rendered  by 
a  court  of  competent  jurisdiction,  on  the  merits,  is  a  bar  to  any  future 
suit,  between  the  same  parties  or  their  privies,  upon  the  same  cause 
of  action,  so  long  as  it  remains  unreversed.^  ^  Or,  as  otherwise 
phrased :  "The  doctrine  of  res  judicata  is  plain  and  intelligible,  and 
amounts  simply  to  this,  that  a  cause  of  action  once  finally  deter- 
mined, without  appeal,  between  the  parties,  on  the  merits,  by  a  com- 
petent tribunal,  cannot  afterward  be  litigated  by  new  proceedings 
either  before  the  same  of  any  other  tribunal."  ^* 

§  505.    Jndsmeiit  oan  be  Nothing  leii  than  Conolnsive. 

It  is  important  to  be  observed  in  this  connection  that  a  judgment, 
wh^n  offered  as  evidence  in  a  subsequent  litigation,  is  either  conclu- 
sive evidence,  suflfering  no  contradiction,  or  it  is  of  no  effect  at  all; 
and  it  is  not  admissible  as  evidence  of  the  matters  on  which  it  is 
based  except  where  it  is  conclusive.  That  is  to  say,  it  can  never  be 
admissible  as  tending  to  prove  a  given  fact;  for  if  it  is  offered  as 
against  a  stranger  to  the  former  litigation  it  is  not  admissible  at  all, 
and  if  against  a  party  or  privy  it  is  conclusive.^* 

10  Southern  Pac.  R.  O).  v.  United  States,  168  V,  S.  1.  18  Sup.  Ct  18,  42 
L.  Ed.  355. 

11  Young  V.  Black,  7  Cranch,  567.  3  L.  Ed.  440;  Ramsey  v.  Herndon,  1 
McLean,  450,  Fed.  Oas.  No.  11,546;  Hughes  y.  Blake,  1  Mason,  515,  Fed. 
Cas.  No.  6,845;  Fish  Bros.  Wagon  CJo.  v.  Fish  Bros.  Mfg.  Co.,  37  C.  C.  A. 
146,  95  Fed.  457;  Linton  v.  National  Life  Ins.  Co.,  44  C.  O.  A.  54,  104  Fed. 
584;  Woodbury  v.  Portland  Marine  Soc,  94  Me.  122,  46  Atl.  797;  Smith 
V.  Whiting,  11  Massi  445;  Gardner  v.  Buckbee,  3  Cow.  (N.  Y.)  120,  15  Am. 
Dec.  256;  Rice  v.  King,  7  Johns.  (N.  Y.)  20;  Baker  v.  Rand,  13  Barb.  (N.  Y.) 
152;  Kent  v.  Hudson  River  R.  Co.,  22  Barb.  (N.  Y.)  278;  Beall  v.  Pearre. 
12  Md.  550;  Jones  v.  Wetherbee,  4  Strob.  (S.  C.)  50,  51  Am.  Dec.  653: 
Thornton  v.  Eppes,  6  Fla.  546;  Hayden  v.  Boothe,  2  A.  K.  Marsh.  (Ky.) 
353;  Trammell  v.  Thurmond,  17  Ark.  203;  Housemire  v.  Moulton,  15  Ind. 
367;  Bougher  v.  Scobey,  21  Ind.  365;  Gray  v.  Gillilan,  15  HI.  453.  60  Am. 
Dec.  761;  McKnight  r.  Taylor,  1  Mo.  282;  Chase  v.  Swain,  9  Cal.  130. 

12  Foster  v.  The  Richard  Busteed.  100  Mass.  412.  1  Am.  Kep.  125. 

18  Bethlehem  v.  Watertown,  51  Oonn.  490.  Compare  Clapp's  Ex'rs  v. 
Branch,  11  Tex.  Civ.  App.  203,  32  S.  W.  735. 
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§  506.    DiiPer«]ioe   between   ConclnsiTeneis   of  Judgment  and  Bar  by 

Former  Beeovery. 

In  a  former  section  we  stated  that  there  were  two  main  rules  of 
law  on  the  subject  of  res  judicata.  This  was  done  for  the  purpose 
of  marking  a  sharp  distinction  between  the  principles  governing  the 
two  typical  cases  in  which  a  judgment  may  be  offered  as  evidence. 
For  first,  it  may  be  brought  forward  as  evidence  of  some  one  par- 
ticular point  which  is  involved  in  a  different  litigation  between  the 
same  parties.  Or  secondly,  it  may  be  offered  as  a  bar  to  the  whole 
action,  on  the  ground  that  it  is  a  determination,  previously  had  be- 
tween the  parties,  of  the  same  controversy.  Now  these  two  cases 
are  distinguished  by  important  changes  in  the  rule ;  in  so  much  that 
they  suggest  a  clear  line  of  cleavage  for  the  logical  division  of  the 
general  subject,  and  a  principle  for  the  classification  of  the  multitude 
of  authorities.  In  speaking  of  the  former  case,  wc  use  the  phrase 
"conclusiveness  of  the  judgment ;"  in  referring  to  the  latter,  we  shall 
employ  the  term  "bar  by  former  judgment.''  The  differences  be- 
tween the  two  cases  are  found  chiefly  in  two  regards,  viz.:  as  re- 
spects the  identity  of  the  subject-matter  in  the  successive  suits,  and 
as  respects  the  scope  of  the  estoppel,  as  to  the  matters  determined  by 
it.  In  the  first  place,  if  the  former  judgment  is  offered  as  evidence 
on  a  particular  point,  it  is  immaterial  that  the  causes  of  action  in  the 
two  suits  are  different,  but  it  is  necessary*  that  that  point  should  have 
constituted  an  issue  in  both  suits.  "The  principle  will  be  found  to 
run  tlirough  nearly  all  the  American  cases,  that  the  judgment  of  a 
court  of  competent  jurisdiction  directly  upon  a  particular  point  is,  as 
between  the  parties,  conclusive  in  relation  to  such  point,  though  the 
purpose  and  subject-matter  of  the  two  suits  be  different ;  hence  a 
judgment  may  not  only  be  evidence,  but  conclusive  evidence,  in  rela- 
tion to  such  point,  and  still  be  no  bar,  strictly  and  technically  speak- 
ing, to  a  second  action."  ^*  For  example,  where  it  was  necessary, 
to  the  plaintiff's  right  to  recover,  in  the  former  suit,  that  he  should 

»4  Spencer  v.  Dearth,  43  Vt.  98,  105;  Llndsey  v.  Town  of  DanvlUe,  46 
Vt  144;  Belolt  v.  Morgan,  7  Wall.  G19,  19  L.  Ed.  205:  Merrlam  v.  Whitte- 
more,  5  Gray  (Mass.)  316;  Dcty  v.  Brown,  4  N.  Y.  71,  53  Am.  Dec.  350; 
Southern  Pac.  R.  Co.  v.  United  States,  IGS  U.  S.  1,  18  Sup.  Ct.  18.  42  L. 

(767) 


§   506  LAW  OF  JUDGMENTS.  (Ch.   IS 

• 

prove  the  defendant  to  have  been  a  member  of  a  certain  firm  at  a 
specified  time,  the  judgment  will  be  conclusive  evidence  of  that  fact 
in  a  subsequent  suit  between  the  same  parties  on  an  entirely  different 
cause  of  action.^®  In  the  second  place,  there  is  an  important  differ- 
ence as  to  the  matters  determined  by  the  former  judgment.  This 
point  has  been  treated  at  large  in  an  opinion  of  the  United  States 
supreme  court  written  by  Mr.  Justice  Field.  Said  the  learned  judge : 
"In  considering  the  operation  of  this  judgment,  it  should  be  borne  in 
mind,  as  stated  by  counsel,  that  there  is  a  difference  between  the 
effect  of  a  judgment  as  a  bar  or  estoppel  against  the  prosecution  of 
a  second  action  upon  the  same  claim  or  demand,  and  its  effect  as  an 
estoppel  in  another  action  between  the  same  parties  upon  a  different 
claim  or  cause  of  action.  In  the  former  case,  the  judgment,  if  ren- 
dered upon  the  merits,  constitutes  an  absolute  bar  to  a  subsequent 
action.  It  is  a  finality  as  to  the  claim  or  demand  in  controversy,  con- 
cluding parties  and  those  in  privity  with  them,  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or  defeat  the  claim 
or  demand,  but  as  to  any  other  admissible  matter  which  might  have 
been  offered  for  that  purpose.^*  Thus  for  example,  a  judgment  ren- 
dered upon  a  promissory  note  is  conclusive  as  to  the  validity  of  the 
instrument  and  the  amount  due  upon  it,  although  it  be  subsequently 
alleged  that  perfect  defenses  actually  existed,  of  which  no  proof  was 
offered,  such  as  forgery,  want  of  consideration,  or  payment.  If  such 
defenses  were  not  presented  in  the  action,  and  established  by  com- 
petent evidence,  the  subsequent  allegation  of  their  existence  is  of  no 
legal  consequence.  The  judgment  is  as  conclusive,  so  far  as.  future 
proceedings  at  law  are  concerned,  as  though  the  defenses  never  ex- 
isted. The  language,  therefore,  which  is  so  often  used,  that  a  judg- 
ment estops  not  only  as  to  every  ground  of  recovery  or  defense 
actually  presented  in  the  action,  but  also  as  to  every  ground  which 
might  have  been  presented,  is  strictly  accurate,  when  applied  to  the 
demand  or  claim  in  controversy.     Such  demand  or  claim,  having 

Ed.  ;i55;  Stulflebeuni  v.  Po  J.jishrawtl.  101  Fed.  307;  Taylor  v.  Taylor,  2« 
Abb.  N.  C.  360,  14  N.  Y.  Supp.  420;   Stevens  v.  Wadlelgh  (.Vrlz.)  57  Pac.  022. 

IS  Lynch  v.  S wanton,  08  Me.  100. 

i«  See  McAleer  v.  J.ewis,  70  Kcd.  734;  Lawrence  v.  Stearns,  70  Fed.  878: 
Wentworth  v.  Ruclne  County,  00  Wis.  26.  74  N.  W.  531. 
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passed  into  judgment,  cannot  again  be  brought  into  litigation  be- 
tween the  parties  in  proceedings  at  law  upon  any  ground  whatever. 
But  where  the  second  action  between  the  same  parties  is  upon  a  dif- 
ferent claim  or  demand,  the  judgment  in  the  prior  action  operates  as 
an  estoppel  only  as  to  those  matters  in  issue  or  points  controverted 
upon  the  determination  of  which  the  finding  or  verdict  was  rendered. 
In  all  cases,  therefore,  where  it  is  sought  to  apply  the  estoppel  of  a 
judgment  rendered  upon  one  cause  of  action  to  matters  arising  in  a 
suit  upon  a  different  cause  of  action,  the  inquiry  must  always  be  as 
to  the  point  or  question  actually  litigated  and  determined  in  the  orig- 
inal action,  not  what  might  have  been  thus  litigated  and  determined. 
Only  upon  such  matters  is  the  judgment  conclusive  in  another  ac- 
tion." ^^  It  is  said,  in  regard  to  the  latter  of  the  two  cases  supposed, 
'"this  species  of  estoppel  is  known  to  the  law  as  an  estoppel  by  ver- 
dict, and  is  equally  available  to  a  plaintiff  in  support  of  his  action, 
when  the  circumstances  warrant  it,  as  when  offered  by  a  defendant  as 
matter  of  defense."  ^*  It  is  scarcely  accurate,  however,  to  speak  of 
an  estoppel  "by  verdict,"  since  a  verdict  alone,  without  a  judgment 
upon  it,  is  of  no  force  in  this  direction,  and  it  is  the  judgment  alone 
which,  in  any  case,  creates  the  estoppel. 

I  507.    Scape   of  tl&if  Chapter. 

In  the  present  chapter  we  propose  to  discuss  only  the  first  branch 
of  the  main  subject  as  indicated  above,  viz.,  the  effect  of  a  judgment 
as  evidence  in  a  second  and  different  controversy.  The  effect  of  a 
judgment  as  a  bar^to  a  second  suit  is  reserved  for  the  next  succeed- 

iT  GromweU  y.  Sac  Co.,  94  U.  S.  351,  24  L.  Ed.  195.  To  the  same  effect, 
see  Xeebit  v.  Independent  District  of  Kiverside,  144  U.  S.  610,  12  Sup.  Ot. 
746,  36  L.  Ed.  562;  WUmington  &  W.  R.  Oo.  v.  Alsbrook,  146  U.  S.  279, 
13  Sup.  Ct.  72,  36  L.  Ed.  972;  Last  Chance  Min.  Co.  v.  Tyler  MIn.  Co., 
157  U.  S.  683,  15  Sup.  Ct  733,  39  L.  Ed.  859;  Board  of  Com'rs  of  Lake 
County  V.  SutUff,  38  C.  C.  A.  167,  97  Fed.  270;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  St.  Joseph  Union  Depot  Co.,  92  Fed.  22;  City  of  Paterson  v.  Baker, 
51  X.  J.  Eq.  49.  26  Atl.  324;  Slater  v.  Skirvlng,  51  Neb.  108,  70  N.  W.  493. 
66  Am.  St.  Rep.  444;  Noyes  v.  Belding,  G  S.  D.  629,  62  N.  W.  953;  Radford 
V.  Folsom,  3  Fed.  199;  Laird  v.  City  of  De  Soto.  32  Fed.  652;  f\)ye  v.  Patch, 
132  Mass.  105;  Hanna  v.  Read,  102  HI.  596,  40  Am.  Rep.  608;  Jones  v.  Com- 
mercial Bank,  78  Ky.  413. 

18  Hanna  v.  Read,  102  lU.  506,  40  Am.  Rep.  608. 
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ing  chapter.  The  distinction  between  judgments  in  rem  and  judg- 
ments in  personam,  and  between  domestic  and  foreign  judgments,  is 
also  postponed  to  later  chapters.  At  present  we  speak  only  of 
domestic  judgments  in  personam,  and  of  their  conclusiveness  upon 
the  points  or  issues  determined  by  them* 

Part  II.     What  Judgments  are  CoNCLUsrvB. 

I  508.    Gliaraotcr  of  the  Adjudication, 

The  principle  of  the  rule  as  to  res  judicata,  except  in  the  case  of 
mere  subsidiary  motions  and  some  other  instances,  has  no  reference 
to  the  form  or  the  object  of  the  litigation  in  which  the  particular  fact 
is  determined  which  is  thenceforth  to  be  deemed  established  as  be- 
tween the  parties  to  the  dispute.  The  form  or  object  of  the  prior 
litigation  does  not  alter  the  conclusive  effect  of  the  judgment  or  de- 
cision.** For  instance,  where  the  rights  of  a  party  are  fully  deter- 
mined upon  exceptions  to  a  sheriff's  return  on  sale  of  real  property 
under  execution,  the  decision  is  as  conclusive  as  any  other  judg- 
ment.*® The  essential  thing  is  that  there  should  have  been  a  judicial 
determination  of  rights  in  controversy,  with  a  final  decision  thereon. 
Mere  findings  of  fact  by  a  court,  upon  which  no  judgment  has  been 
entered,  though  directed,  do  not  constitute  a  judgment  nor  raise  an 
estoppel.**  So,  a  decision  by  a  court  of  equity  that  it  will  not  inter- 
fere between  the  parties^  but  will  leave  them  to  their  legal  remedies, 
determines  nothing  with  respect  to  their  rights  in  any  such  sense  as 
to  be  binding  upon  them  in  a  subsequent  action  at  law."*    Again,  an 

t9  In  re  Roberts,  59  How.  Prac.  186. 

so  Comm.  y.  Oornrey,  174  Pa.  355,  34  Atl.  581.  But  an  order  allowing  execu- 
tion to  issue  upon  a  judgment  against  a  deceased  defendant,  on  the  ground 
that  he  had  fraudulently  conveyed  his  property,  is  not  conclusive  upon  the 
question  whether  the  conveyance  was  frandulent  In  re  Holmes,  131  N.  T. 
80,  29  N.  E.  1008. 

«i  Child  V.  Morgan,  51  Minn.  116,  52  N.  W.  1127.  A  special  finding  in 
an  equitable  action,  distinct  from  the  Judgment  and  made  to  facilitate  the 
taking  of  an  appeal,  is  not  conclusive  in  any  collateral  suit,  except  so  far 
as  resort  may  be  had  to  it  to  explain  the  scope  of  the  Judgment  Kashman 
V.  Parsons,  70  Oonn.  296,  39  Atl.  179. 

aa  Lewis  v.  Baker,  151  Pa.  529,  25  Atl.  99.  But  the  refusal  of  a  court 
when  within  its  equitable  discretion,  to  award  costs  or  disbursements  to  a 
(770) 
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order  auditing  and  settling  a  claim  against  a  municipality  is  not  a 
judicial  act,  though  performed  by  a  court  under  statutory  authority.** 
Further,  as  we  shall  see  more  fully  in  a  later  section,  a  judgment  is 
not  conclusive  upon  matters  which  were  collaterally  drawn  in  ques- 
tion, or  were  only  incidentally  considered  by  the  court.**  Thus,  a 
decision,  in  contempt  proceedings,  that  a  certain  device  is  not  an  in- 
fringement of  a  patent,  is  hot  an  estoppel  in  a  subsequent  suit  be- 
tween the  same  parties  for  infringement  by  the  manufacture  or  use 
of  the  same  device.** 

On  the  other  hand,  the  application  of  the  doctrine  of  res  judicata 
is  not  affected  by  the  fact  that  the  amount  in  controversy  in  the 
former  suit  was  so  small  as  to  prevent  the  defeated  party  from  se- 
curing a  review  of  the  judgment  by  an  appellate  court.**  Nor  is  it 
always  necessary  that  the  former  judgment  should  have  been  in  favor 
of  the  party  who  afterwards  invokes  it  as  an  estoppel.  Thus,  where 
the  owner  of  real  property  brings  an  action  to  set  aside  a  contract  for 
the  sale  of  the  land,  alleging  that  it  constitutes  a  cloud  on  his  title, 
a  decree  dismissing  his  complaint  on  the  ground  that  the  contract 
was  void,  and  therefore  constituted  no  cloud,  is  a  bar  to  a  subsequent 
action  against  him  for  the  specific  performance  of  the  contract.*^ 
Neither  is  it  necessary  that  a  former  judgment,  set. up  as  an  estop- 
pel, should  have  been  rendered  upon  an  actual  trial  of  the  case.  A 
judgment  by  default  is  just  as  conclusive  between  the  parties,  upon 
all  matters  necessary  to  support  the  judgment,  as  one  rendered  after 

succeflsfnl  party,  is  an  adjudication  which  precludes  him  from  maintaining 
an  independent  action  for  their  recovery.  Munson  v.  Straits  of  Dover  8.  S. 
Co.,  99  Fed.  787. 

3*  Sears  v.  Stone  County,  105  Mo.  236,  16  S.  W.  878,  24  Am.  St.  Rep.  378. 

t*  infra,  §  611. 

Si  Mack  v.  Levy,  59  Fed.  468.  A  Judgment  rendered  in  another  state,  in 
habeas  corpus  proceedings  for  the  custody  of  a  child,  is  not  conclusive  where 
there  has  been  a  material  change  of  conditions  and  circumstances.  In  re 
Barnes,  30  Wkly.  Law  Bol.  (Ohio)  164. 

>•  Johnson  Steel  Street  Rail  Oo.  v.  William  Wharton  &  Co.,  152  U.  S. 
252,  14  Sup.  Ot  608,  38  L.  Ed.  429.  The  failure  of  the  prevailing  party  to 
appeal  from  part  of  a  decree  against  him  seemingly  inconsistent  with  the 
part  favorable  to  him  does  not  affect  his  rights  under  the  decree,  there 
being  nothing  in  the  pleading  to  Justify  such  unfavorable  portion.  Custer 
T.  RuAsey  (Tenn.  Oh.  App.)  51  S.  W.  126. 

*i  Gordon  y.  Johnson.  3  Colo.  App.  139,  82  Pac.  347* 
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answer  and  contest.**  So  also,  a  judgment  entered  by  consent  or 
agreement  of  the  parties,  operates  as  an  estoppel  between  them,  as 
much  as  a  judgment  arrived  at  by  the  court  after  exercising  its  mind 
upon  the  matters  in  controversy.**  But  to  create  an  estoppel,  it  is 
essentially  necessary  that  there  be  a  genuine  and  honest  judgment. 
It  must  not  be  merely  collusive  or  simulated.  A  judgment  or  sen- 
tence, we  are  told,  "is  a  judicial  determination  of  a  cause  agitated  be- 
tween real  parties,  upon  which  a  real  interest  has  been  settled.  In 
order  to  make  a  sentence,  there  must  be  a  real  interest,  a  real  argu- 
ment, a  real  prosecution,  a  real  defense,  a  real  decision.  Of  all  these 
requisites,  not  one  takes  place  in  the  case  of  a  fraudulent  and  col- 
lusive suit.  There  is  no  judge;  but  a  person  invested  with  the  en- 
signs of  a  judicial  office  is  misemployed  in  listening  to  a  fictitious 
cause  proposed  to  him ;  there  is  no  party  litigating,  there  is  no  party 
defendant,  no  real  interest  brought  into  question."  *• 

I  509.    Judsment  muit  be  FlnaL 

It  IS  well  settled  that  the  doctrine  of  res  judicata  applies  only  to 
final  judgments,  not  to  interlocutory  judgments  or  orders  which  the 
court  which  rendered  them  has  power  to  vacate  or  modify  at  any 

««Last  Chance  Min.  C5o.  v.  Tyler  Min.  Co.,  157  U.  S.  683,  15  Sup.  Ct. 
733,  39  L.  Ed.  859.    See,  infra.  §  697. 

'•In  re  South  American  &  Mexican  Co.,  1  Ch.  37,  12  Rep.  1;  Lemmon 
Y.  Osborn.  153  Ind.  172,  54  N.  E.  1058;  West  Philadelphia  Pass.  By.  Co. 
v.  Philadelphia  &  W.  Turnpike-Road  Co.,  186  Pa.  459,  40  Atl.  787.  Where 
the  llabUity  is  several,  and  not  Joint,  a  decree  against  one  of  several  de- 
fendants, upon  a  trial  by  agreement  of  the  issues  affecting  him  only,  is 
final  as  to  such  defendant,  though  the  suit  is  continued  as  to  the  other 
parties.  Minneapolis  Trust  Co.  v.  Verhulst,  74  III.  App.  350.  But  a  decree 
entered  by  consent  is  not  res  judicata  on  a  subsequent  bill  to  carry  it  into 
execution  by  enforcing  it  against  a  successor  of  the  former  defendant.  Law- 
rence Mfg.  Co.  V.  JanesviUe  Cotton  Mills,  138  U.  S.  552,  11  Sup.  Ct.  402,  34 
L.  Ed.  1005. 

»o  Earl  of  Bandon  v.  Becher,  3  Clarlt  &  F.  510;  Town  of  Andes  v.  Ely. 
158  U.  S.  312,  15  Sup.  Ct.  954,  39  L.  Ed.  996;  Central  Trust  Oo.  v.  Bridges. 
6  C.  C.  A.  539,  57  Fed.  753;  Thomas  v.  McDaneld,  88  Iowa,  374,  55  N.  W. 
499;  Shannon  v.  Shannon,  4  Allen  (^lass.)  134.  But  it  Is  proper  for  a  court 
to  give  full  faith  and  credit  to  a  Judgment  of  a  domestic  court  of  co-ordinate 
jurisdiction,  fair  on  its  face,  though  The  judgment  was  In  fact  fraudulent. 
Bruce  v.  Osgood,  154  Ind.  375,  56  N.  E.  25. 
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time.*^  This  principle  is  also  an  accepted  doctrine  of  the  modern 
Roman  law.**  It  is  true  that,  so  far  as  concerns  the  further  prose- 
cution of  the  same  case,  an  interlocutory  judgment  for  the  plaintiff 
(as,  upon  a  default,  where  the  damages  remain  to  be  assessed)  deter- 
mines every  fact  alleged  in  the  declaration  which,  but  for  such  judg- 
ment, the  plaintiff  would  have  to  prove  to  establish  his  right  to  re- 
cover, and  precludes  the  parties  from  introducing  any  evidence  to 
enlarge,  lessen,  or  defeat  the  right  so  determined.'*  Also,  where  a 
decree  in  equity  passes  upon  the  issues  between  the  parties,  and 
finally  determines  their  rights  in  respect  to  the  main  facts  in  contro- 
versy, or  the  principal  object  of  the  action,  though  it  orders  a  refer- 
ence as  to  specific  items,  or  reserves  a  right  to  apply  for  further  rt- 
lief,  or  continues  the  cause  for  such  further  action  as  may  prove  to 
be  necessary,  it  is  conclusive  as  to  the  matters  judicially  and  finally 
determined,  though  the  reserved  or  postponed  questions  may  still  be 
open.**  Again,  a  decree  is  none  the  less  conclusive  because  it  was 
merely  interlocutory  at  the  time  of  instituting  the  suit  in  which  it  is 
set  up  as  a  bar,  where  it  subsequently  ripened  into  a  final  decree.** 
But  at  the  same  time,  a  judgment  by  default  only  admits  for  the  pur- 
poses of  the  action  the  legality  of  the  claim  or  demand  in  suit ;  it  does 
not  make  the  allegations  of  the  declaration  or  complaint  evidence  in 

81  McGcurkey  v.  Toledo  &  O.  0.  Ry.  Co.,  146  U.  S.  636,  13  Sup.  Ct  170, 
36  L.  Ed.  1079;  In  re  Vetterlein,  44  Fed.  57;  Harmon  v.  Strutbers,  48  Fed. 
260;  Webb  T.  Buckelew,  82  N.  Y.  555;  Metropolitan  El.  Ry.  Oo.  v.  Man- 
hattan Ry.  Co.,  14  Abb.  N.  O.  215;  Collins  v.  Jennings,  42  Iowa,  447;  Clariday 
y.  Reed  (Tenn.  Ch.  App.)  53  S.  W.  302;  Thompson  t.  Thompson  (Tenn.  Ch. 
App.)  54  S.  W.  145;  First  Nat.  Bank  t.  LlnyiUe  (Kan.  App.)  62  Pac.  165. 
And  see,  infra,  §  fj95. 

S3  1  Evans,  Poth.  Obi.  534. 

««  Morey  v.  King,  49  Vt  304;  supra,  ff  91. 

«4See  Green  v.  Bogne,  158  U.  S.  478,  15  Sup.  Ct.  975,  39  L.  Ed.  1061; 
O'Brien  v.  Wheelock,  78  Fed.  673;  Low  v.  Low,  177  Mass.  306,  59  N.  E.  57; 
Christie  v.  Iowa  Life  Ins.  Co.,  Ill  Iowa,  177,  82  N.  W.  499;  Younkln  v. 
Yonnkin,  44  Neb.  729,  63  N.  W.  31;  Lawton  v.  Perry,  45  S.  C.  319,  23  S.  E. 
53.  But  it  is  held  that  a  decree  awarding  a  perpetual  Injunction  in  a  patent 
suit,  but  with  an  order  of  reference  to  a  master  to  ascertain  the  damages 
suffered  by  the  infringement,  is  an  interlocutory  decree,  and  not  final,  and 
therefore  does  not  operate  as  an  estoppel  in  a  subsequent  suit  Brush 
Electric  Co.  v.  Western  Electric  Co.,  22  C.  C.  A.  543,  76  Fed.  761. 

»a  David  Bradley  Mfg.  Oo.  v.  Eagle  Mfg.  Co.,  6  C.  C.  A.  661,  57  Fed.  980. 
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an  action  upon  a  different  claim.'*  And  where  there  are  two  con- 
flicting judgments  in  the  same  case,  the  later  in  point  of  time  must 
prevail.'^  An  order  admitting  an  alien  to  citizenship  is  in  the  nature 
of  a  judgment,  and  is  conclusive  upon  the  question  of  the  length  of 
his  residence  within  the  United  States.*^ 


I  510.    lSfte«t  mt  Pendiag  AppMd. 

In  many  of  the  states  it  is  held  that  the  pendency  of  an  appeal  sus- 
pends the  operation  of  the  judgment  in  respect  to  all  its  usual  effects, 
and  hence,  the  judgment  not  becoming  final  while  the  appeal  remains 
undetermined,  it  cannot  be  pleaded  in  bar,  in  the  interval,  nor  used 
in  evidence  as  an  estoppel.**  This  seems  also  to  be  the  view  taken 
in  Pennsylvania,  where  it  is  said  that,  as  a  judgment  must  be  final  be- 
fore it  can  operate  as  an  estoppel,  a  decree  in  admiralty  from  which 
an  appeal  is  taken  and  pending  cannot  be  pleaded  in  bar.**  But  in 
several  other  states  the  rule  is  that,  although  an  appeal  suspends  the 
operation  of  the  judgment  for  purposes  of  execution,  still,  so  long  as 
it  remains  unreversed,  its  conclusiveness  is  not  affected  by  the  appeal, 
and  in  the  meantime  it  may  be  pleaded  or  produced  in  evidence  as  if 
final." 

»e  CromweU  v.  Sac  Oo.,  04  U.  S.  351,  24  L.  Ed.  195. 

87  Stoltz  V.  Coward,  10  Tex.  Civ.  App.  295,  30  S.  W.  935. 

88  The  Acorn,  2  Abb.  U.  S.  434,  Fed.  Cas.  No.  29. 

«•  Sharon  v.  HUl  (0.  C.)  26  Fed.  337;  Woodbury  v.  Bowman,  13  Cal.  634; 
Murray  v.  Green,  64  Oal.  363,  28  Pac.  118;  Purser  v.  Cady,  120  Cal.  214. 
52  Pac.  489;  Sherman  v.  DlUey,  3  Nev.  21  (compare  Rogers  v.  Hatch,  8 
Nev.  86);  Day  v.  De  Jonge,  66  Mich.  550,  33  N.  W.  527;  Haynes  v.  Ordway, 
52  N.  H.  284;  SmaU  v.  Haskins,  26  Vt.  209;  Ketchum  v.  Thatcher,  12  Mo. 
App.  185;  Byrne  v.  Prather,  14  La.  Ann.  653;  Glenn  v.  Brush,  3  Colo.  26; 
Smith  V.  Farmers'  Bank  (Ky.)  51  S.  W.  451;  Hall  v.  Oalvert  (Tenn.)  46 
S.  W.  1120;  Delk  v.  Yelton,  108  Tenn.  476.  53  S.  W.  729;  Texas  Trunk  R. 
Co.  v.  Jackson,  85  Tex.  607,  22  S.  W.  1080;  MaxweU  v.  Fhrst  Nat.  Bank 
(Tex.)  24  S.  W.  848;  Cunningham  v.  Holt.  12  Tex.  Civ.  App.  150,  33  S.  W. 
981;  Buckner  v.  Lancaster  (Tex.)  40  S.  W.  631.  Compare  Thompson  v. 
Giffin,  69  Tex.  139,  6  S.  W.  410;  Westmoreland  v.  Richardson,  2  Tex.  Oiv. 
App.  175,  21  S.  W.  167. 

*o  Souter  v.  Baymore,  T  Pa.  415,  47  Am.  Dec.  518. 

*i  Sage  V.  Harpending,  49  Barb.  (N.  Y.)  IGG;  Parkhurst  v.  Berdell,  110 
N.  Y.  386,  18  N.  E.  123,  6  Am.  St  Rep.  384;  Stevens  v.  Stevens,  69  Hun, 
332,  23  N.  Y.  Supp.  520;  MercantUe  Nat.  Bank  v,  Ck)rn  Exchange  Bank. 
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In  the  practice  of  the  federal  courts,  the  rule  appears  to  be  that» 
when  a  case  removed  to  an  appellate  court  by  a  writ  of  error  or  ap- 
peal is  not  there  tried  de  novo,  but  the  record  made  below  is  simply 
re-examined,  and  the  judgment  either  reversed  or  affirmed,  such  an 
appeal  or  writ  of  error  does  not  vacate  the  judgment  below,  nor  pre- 
vent it  from  being  pleaded  and  given  in  evidence  as  an  estoppel  upon 
issues  which  were  tried  and  determined,  in  the  absence  of  a  local  stat- 
ute providing  that  it  shall  not  be  so  used  pending  an  appeal ;  a  super- 
sedeas bond  merely  stays  process  for  enforcement  of  the  judgment, 
and  does  not  vacate  the  judgment,  or  change  its  effect  as  an  estop- 
peL^'  But  it  is  said  that  the  judgment  of  the  supreme  court  of  a 
state  cannot  be  pleaded  as  an  adjudication  in  bar  of  a  subsequent  suit 
in  a  federal  court,  where  it  has  been  removed  for  review  to  the  su- 
preme court  of  the  United  States  by  writ  of  error,  and  is  there  pend- 
ing and  undetermined.**  It  should  be  remarked  that  the  mere  fact 
that  a  judgment  is  liable  to  be  appealed  from  cannot  strip  it  of  its 
conclusive  character.  It  remains  in  force  as  final,  unless  actually  sus- 
pended by  an  appeal,  and  will,  in  the  mean  time,  be  competent  evi- 
dence in  support  of  a  plea  in  estoppel.** 

I  511.    Reversed  Judi^ent. 

The  reversal  of  a  judgment  will  of  course  completely  destroy  its 
efficacy  as  an  estoppel,  since  it  annuls  the  very  thing  which  would 
have  made  the  judgment  conclusive,  namely  the  judicial  affirmation 
that  the  resolution  of  the  issue  propounded  was  in  such  and  such 

73  Hnn,  78,  25  N.  T.  Supp.  1068;  Burton  v.  Burton,  28  Ind.  342;  Schelble 
V.  Slagle,  89  Ind.  328;  Faber  y.  Hovey,  117  Mass.  107,  19  Am.  Rep.  398; 
AUen  V.  Mayor,  etc.,  of  Olty  of  Savannah,  9  Oa.  286;  Moore  v.  Williams, 
132  la  589,  24  N.  E.  619.  22  Am.  St.  Rep.  563;  CSoud  v.  WUey,  29  Ark.  80; 
Paine  v.  Scbraectady  Ins.  Co.,  11  R.  I.  411;  Day  y.  HoUand,  15  Or.  461, 
15  Pac.  855;  Willard  v.  Ostrander,  51  Kan.  481,  32  Pac.  1002,  37  Am.  St. 
Rep.  294;  Watson  v.  Ricbardson,  110  Iowa,  698,  80  N.  W.  416,  80  Am.  St. 
Rep.  331;  Smith  y.  Schreiner,  86  Wis.  19,  56  N.  W.  160,  39  Am.  St  Rep. 
869;  In  re  Kirby,  10  S.  D.  322,  73  N.  W.  92,  39  L.  R.  A.  856. 

*t  Ransom  t.  City  of  Pierre,  41  C.  C.  A.  583,  101  Fed.  665;  Oregonian  R. 
Co.  V.  Oregon  R.  &  Nav.  Co.  (C.  O  27  Fed.  277. 

«»  Eastern  Building  &  Loan  Ass'n  y.  Welling  (C.  C.)  103  Fed.  352. 

««  Cook  ▼•  Rice,  91  Cal.  664,  27  Pac.  1081. 
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wise.*'  And  the  same  is  true  of  a  judgment  or  order  of  the  court 
which  has  been  vacated  or  revoked;  it  is  stripped  of  any  conclusive 
character  it  may  have  possessed.**  And  an  appeal  from  an  order 
vacating  a  judgment  does  not  reinstate  the  judgment  so  as  to  give  it 
operation  as  an  estoppel.*^  But  the  fact  that  a  judgment  is  liable, 
under  the  local  statute,  to  be  opened  at  any  time  within  five  years 
after  its  entry  (as,  where  it  was  rendered  without  any  other  notice 
than  by  publication  in  a  newspaper),  will  not  impair  its  conclusive 
force  so  long  as  it  remains  unopened.**  And  it  is  held  that  payment 
of  the  judgment  rendered  in  a  suit  for  foreclosure,  or  redemption 
from  the  foreclosure  sale,  does  not  extinguish  the  judgment,  nor 
affect  its  conclusiveness  as  to  the  questions  tried  and  determined  in 
the  action.** 

f  512.    Not  affeoted  hj  Motion  for  New  Trial. 

The  fact  that  a  motion  for  a  new  trial  is  pending  and  undetermined 
in  the  former  action  does  not  -destroy  or  in  any  way  affect  the  opera- 
tion of  the  judgment  therein  rendered  as  an  estoppel,  since  such  a 
motion  does  not  operate  as  a  supersedeas  or  stay  execution.** 

*»  Reg.  v.  Drury,  3  Car.  &  K.  193;  Butler  t.  Eaton,  141  U.  S.  240,  11  Sup. 
Ot.  985.  35  L.  Ed.  713;  Commercial  Bank  v.  Sherwood,  162  N.  Y.  310,  56  N. 
B.  834;  Smith  v.  Frankfleld,  77  N.  Y.  414;  Wood  v.  Jackson,  8  Wend.  (X.  Y.) 
9,  22  Am.  Dec.  603;  McCalllster  v.  Bridges  (Ky.)  40  S.  W.  70;  Stewart  v. 
Register,  JOS  N.  C.  588,  13  S.  E.  234;  Mills  County  v.  Brown  County,  10  Tex. 
Civ.  App.  356.  30  S.  W.  476;  Rosenbaum  v.  Davis,  106  Tenn.  51,  60  S.  W. 
497;  Pells  v.  People,  159  lU.  580,  42  N.  E.  784;  Mattlngly  v.  Lewlsohn,  13 
Mont.  508,  35  Pac.  111.    And  see,  infra,  §  683. 

*«  Graef  v.  Bernard.  162  Mass.  300,  38  N.  E.  503;  Small's  Appeal  (Pa.)  15 
Atl.  807. 

4T  Hershey  ▼.  Meeker  Countj-  Bank,  71  Minn.  255,  73  N.  W.  967. 

4  8  Stevens  v.  Reynolds,  143  Ind.  407,  41  N.  E.  931,  52  Am.  St  Rep.  422. 

4»  Ferris  v.  Udell,  139  Ind.  579,  38  N.  E.  180. 

»o  Hubbell  v.  United  States,  171  U.  S.  203,  18  Sup.  Ct.  828,  43  L.  Ed.  136; 
Harris  v.  Bamhart,  97  Cal.  546,  32  Pac.  589;  Young  v.  Brehi,  19  Nev.  379, 
12  Pac.  564,  3  Am.  St  Rep.  892.  See  infra,  §  684.  But  in  Utah,  a  judgment 
is  not  final  while  a  motion  for  a  new  trial,  made  within  the  time  allowed  by 
law,  is  pending  and  undisposed  of.  Snow  v.  Rich,  22  Utah,  123,  61  Pac. 
336.  And  in  Iowa,  it  is  said  that  a  judgment  is  conclusive  as  against  par- 
ties thereto  unless  grounds  exist  for  a  new  trial  or  for  equitable  Interference. 
FuUiam  v.  Drake,  105  Iowa,  615,  75  N.  W.  479. 
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I  513.    Voidable  and  Void  Judcmemts* 

In  order  that  a  judgment  should  operate  either  as  a  bar  to  a  sub- 
sequent action  between  the  parties  or  as  conclusive  evidence  upon  a 
particular  point  determined  by  it,  it  is  necessary  that  it  should  be  a 
valid  and  subsisting  adjudication.  But  here  the  distinction  is  to  be 
carefully  noted  between  judgments  that  are  absolutely  void  and  those 
which  are  merely  voidable  for  errors  in  fact  or  irregularities.*^*  The 
former  kind  are  of  no  effect  whatever,  either  by  way  of  estoppel  or 
for  any  other  purpose.'*  Hence  if  the  court  from  which  the  judg- 
ment proceeds  had  no  jurisdiction  over  the  parties  to  the  suit ;  *'  or 
if  the  subject-matter  of  the  controversy  was  beyond  its  lawful  cogni- 
zance ;  •*  or  if,  these  two  elements  of  jurisdiction  being  present,  it  still 
assumed  to  go  beyond  the  sphere  of  the  actual  Htigation,  as  devel- 
oped by  the  pleadings  and  evidence,  and  render  a  judgment  or  decree 
upon  a  matter  not  in  dispute  or  not  submitted  to  it ;  •*  in  either  such 
case  the  sentence  cannot  have  the  force  of  res  judicata.  But  where 
the  court  has  jurisdiction  of  the  subject-matter  and  the  parties,  and 
where  jurisdiction  attaches  in  the  particular  case  and  authorizes  the 
particular  adjudication  made,  its  juflgmcnt,  although  it  may  be  void- 
able for  irregularities,  or  liable  to  be  reversed  or  set  aside  for  errors 

Bi  As  to  the  distinction  between  void  and  voidable  Judgments,  see,  supra, 
vol.  1,  §§  170.  215,  2ia 

3  2  Attorney  General  y.  Eriche,  1  Reporter,  440  (1883)  App.  Qas.  518;  Gage 
V.  Hill,  43  Barb.  (N.  Y.)  44;  Hancock  v.  Flynn,  8  N.  Y.  Supp.  133;  Miller  v. 
Barkeloo,  8  Ark.  318;  Agnew  v.  Adams,  26  S.  G.  101,  1  S.  E.  414;  Dunklin 
V.  Wilson,  64  Ala.  162;  Moore  v.  O'Barr,  87  Ga.  205,  13  S.  E.  464;  Thaxton 
V.  Smith  (Tex.  Civ.  App.)  38  S.  W.  820;  Portsmouth  Sav.  Bank  v.  Gratiot 
Circuit  Judge,  83  Mich.  646,  47  N.  W.  595;  In  re  Smith's  Estate,  122  Cal.  4G2, 
55  Pac.  249;  In  re  Christiansen,  17  Utah,  412,  53  Pac.  1003,  41  L.  R.  A.  504, 
70  Am.  St.  Rep.  794. 

•a  Guaranty  Trust  &  Safe-Deposit  Co.  v.  Green  Cove  Springs  &  M.  R.  Co., 
139  U.  S.  137,  11  Sup.  Ot.  512,  35  L.  Ed.  116;  Franz  Falk  Brewing  Co.  v. 
Hirsch,  78  Tex.  192,  14  S.  W.  450;  Abbott  v.  Union  Mut  Life  Ins.  Co.,  127 
Ind.  70.  26  N.  E.  153;  Sackett  v.  Montgomery,  57  Neb.  424,  77  N.  W.  lOS.J, 
73  Am.  St.  Rep.  522;   Cochrane  v.  Parker,  12  Colo.  App.  109.  54  Pac.  1027. 

»*  McMaster  v.  Arthur,  33  S.  C.  513,  12  S.  E.  308;  Ingram  v.  Phillips,  10 
Tex.  Civ.  App.  17,  29  S.  W.  915;  Dobberstein  v.  Murphy,  44  Minn.  526,  47 
N.  W.  171;  Dickey  v.  Gibson,  121  OaJ.  276,  53  Pac.  704. 

»» In  re  Premier  Cycle  Mfg.  Co.,  70  Conn.  473,  39  Atl.  800;  Houston  v.  Mus- 
grove,  35  Tex.  504;  supra,  vol.  1,  i  242. 
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in  law  or  fact,  is  binding  and  conclusive  upon  the  parties  until  its 
effect  is  destroyed  in  some  regular  proceeding  for  that  purpose."' 
It  is  also  to  be  remarked  that  a  judgment  rendered  upon  constructive 
service  of  process,  when  the  statute  has  been  fully  complied  with,  is 
as  conclusive  as  if  there  had  been  personal  service  on  the  defendant."^ 
And  a  doubt  expressed  by  the  court  as  to  its  right  to  entertain  juris- 
diction of  the  particular  suit  will  not  lessen  the  effect  of  its  judgment, 
as  res  judicata,  if  in  fact  it  does  exercise  jurisdiction  and  determine 
the  controversy.** 

I  614«    BrvoBeoiu    Jndgmeata. 

It  is  not  essential  to  the  operation  of  a  judgment  or  decree  as  an 
estoppel  that  it  should  be  legally  right ;  it  is  enough  if  a  court  having 
jurisdiction  has  decided  the  point  in  issue.**  "Where  a  court  has 
jurisdiction,  it  has  a  right  to  decide  every  question  which  occurs  in 
the  cause,  and  whether  its  decision  be  correct  or  otherwise,  its  judg- 
ment, until  reversed,  as  a  general  rule,  is  regarded  as  binding  in  every 
other  court."  *^  Hence  when  a  judgment  of  a  court  of  general  juris- 
diction is  offered  as  evidence  in  a  collateral  suit,  and  is  pertinent  to 
the  issue  in  such  collateral  suit,  the  judgment,  however  erroneous,  is 
admissible,  and  is  conclusive  upon  the  point  to  which  it  speaks,  unless 

B«  Last  Ohance  Mln.  Go.  ▼.  Tyler  Min.  Co.,  157  U.  &  G83,  15  Sup.  Ot  733, 
89  U  E<L  859;  BUiott  v.  Plenol  1  Pet  340,  7  L.  Bd.  164;  Gunn  t.  Plant,  94 
U.  8.  664,  24  L.  Ed.  304;  GorriU  v.  WhitUer,  3  N.  H.  269;  Claggett  v.  Simes, 
31  N.  H.  56;  Minor  v.  Walter,  17  Mass.  237;  Smith  v.  Shaw,  12  Johns.  (N.  Y.) 
257;  WUltlnson  v.  Vorce,  41  Barb.  (N.  Y.)  370;  Camberford  v.  Hall,  3  Mc- 
Cord  (&  G.)  845;  Lancaster  t.  WUson,  27  Grat  (Ya.)  624;  White  v.  Albertson, 
14  N.  G.  241,  22  Am.  Dec.  719;  Vlckery  v.  Scott  20  Ga.  798;  Kenan  v.  Miller, 
2  Kelly  (Ga.)  325;  Rodgers  v.  Evans,  8  Ga.  143,  52  Am.  Dec.  300;  Peterman 
V.  Watlsins,  19  Ga.  153;   Crutchfleld  v.  State,  24  Ga.  335;   Ponder  v.  Moseley,  I 

2  Fla.  207,  48  Am.  Dec.  194;  Wyman  v.  Campbell,  6  Port.  (Ala.)  219,  31  Am.  ' 

Dec.  677;  Gole  v.  Gonolly,  16  Ala.  271;  Moore  v.  Ware,  51  Miss.  206;  Willis 
y.  Ferguson,  46  Tex.  496;  Sutherland  v.  De  Leon,  1  Tex.  250,  46  Am.  Dec. 
100;  Kern  v.  Strausberger,  71  111.  303;  Reed  v.  Wright,  2  G.  Greene  (Iowa) 
15;  Delaney  v.  Keade,  4  Iowa,  292;  Hart  v.  Jewett,  11  Iowa,  276;  Hnygood 
V.  McKoon,  49  Mo.  79;  Rogan  v.  Wallier,  1  Wis.  597;  supra,  vol.  1,  i  261.  , 

5T  McCotter  v.  Flynn,  61  N.  Y.  Supp.  786,  30  Misc.  Rep.  119. 

B8  Williams  v.  Tomlin  (Vr.)  28  S.  E.  883. 

B»  State  V.  Ramsburg,  43  Md.  325. 

60  Nations  y.  Johnson,  24  How.  195,  16  L.  Ed.  628^ 
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it  is  made  affirmatively  to  appear  that  the  court  which  rendered  it 
had  no  jurisdiction  of  parties  or  subject-matter.^^ 

I  515.    Im  Aetimui  to  Aamal  Jndsn^mts* 

In  an  action  of  nullity,  the  judgment  attacked  as  null  cannot  of 
course  be  pleaded  as  res  judicata ;  but  this  principle  does  not  apply 
where  the  grounds  of  nullity  asserted  had  been  considered  and  validly 
determined  by  that  judgment  itself. ••  Nor  can  the  plea  of  res  judi- 
cata be  opposed  to  an  action  of  which  the  very  object  is  the  interpre- 
tation and  regulation  of  the  judgment  pleaded  in  bar.** 

Pabt  III.     Organization  and  Character  op  the  Court. 

{  616.    J^UIsmeat  miut  lb«  readeMd  1^  a  VaUaiy  Oonstttiited  Oouvt. 

The  validity  of  a  judgment  as  a  bar  or  estoppel  depends  primarily 
upon  the  organization  and  character  of  the  tribunal  from  which  it 
professes  to  emanate.  And  it  is  first  of  all  reqtdsite  that  the  judg- 
ment should  have  been  rendered  by  a  legally  constituted  court, — one 
known  to  and  recognized  by  the  law.**  In  the  case  cited  a  document 
was  offered  in  evidence,  purporting  to  be  a  judgment,  which  appeared 
on  its  face  to  have  been  put  forth  by  certain  persons  who  were  mem- 
bers of  the  English  court  of  Exchequer,  joined  with  others  who  were 
not;  and  it  was  said  that  it  was  evidently  a  proceeding  before  per- 
sons not  forming  any  court  known  to  the  laws  of  the  land  as  having 
authority  to  decide  the  matter  in  issue  or  make  the  decree  in  ques- 
tion;  and  it  was  therefore  adjudged  inadmissible.     In  the  language 

•1  Manley  v.  Mickle,  53  N.  J.  Eq.  155.  32  Atl.  210;  Preiss  t.  Ck)hen,  117  N. 
C.  54,  23  8.  E.  162;  PoUce  Jury  of  Lafourcbe  v.  Police  Jury  of  Terrebonne, 
49  La.  Aon.  1331,  22  South.  376;  Watson  v.  Hopkins,  27  Tex.  637;  Kelley  y. 
Mixe,  8  Sneed  (Tenn.)  59;  Phillips  y.  Lewis,  109  Ind.  62,  9  N..E.  395;  Fiscus 
r.  Gntbrie,  125  Ind.  598,  25  N.  E.  285;  Eckert  y.  Binckley,  134  Ind.  614,  33 
X.  E.  G19;  McCrillls  y.  Harrison  Co.,  63  Iowa,  592,  19  N.  W.  679;  Bank  of 
Santa  Fe  y.  Haskell  County  Bank,  51  Kan.  50,  32  Pac.  627;  Oarr  y.  Brick, 
113  ^Ilch.  6«W,  71  N.  W.  1103;  Wolyertpn  y.  Baker.  86  Cal.  591,  25  Pac.  54; 
Keecb  v.  Beatty.  127  Cal.  177,  59  Pac.  837. 

«2  Hoggatt*s  Heirs  y.  Crandall,  39  La.  Ann.  976,  3  South.  89. 

•s  Davidson  y.  City  of  New  Orleans,  32  La.  Ann.  1245. 

•«  Rogers  y.  Wood,  2  B.  &  Adol.  245. 
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■ 

of  Chief  Justice  Marshall :  "A  sentence,  professing  on  its  face  to  be 
the  sentence  of  a  judicial  tribunal,  if  rendered  by  a  self-constituted 
body,  or  by  a  body  not  empowered  by  its  government  to  take  cogni- 
zance of  the  subject  it  had  decided,  could  have  no  legal  effect  what- 
ever." •■  Yet,  in  the  case  of  domestic  tribunals,  if  the  body  pro- 
nouncing the  sentence  has  the  character  of  a  de  facto  court,  its 
adjudications,  made  in  the  course  of  regular  proceedings,  are  gener- 
ally held  valid  and  binding  upon  the  parties,  although  afterwards  it 
is  declared  to  be  an  unconstitutional  and  unlawful  body.**  We  have 
already  considered  this  point  at  some  length,  as  also  the  proper  effect 
to  be  given  to  judgments  rendered  in  the  courts  of  the  southern  states 
during  the  late  war.*^  It  must  also  be  remarked,  in  this  connection, 
that  the  courts  will  in  proper  cases  give  effect  to  decisions  made  by 
the  ruling  bodies  of  voluntary  societies,  clubs,  or  eleemosynary  insti- 
tutions, or  by  the  tribunals  appointed  within  them  for  the  settlement 
of  their  own  disputes, — ^not,  indeed,  on  the  ground  that  such  bodies 
are  courts  known  to  the  law,  but  because  the  party  has  voluntarily 
bound  himself  to  abide  by  their  decision  upon  matters  within  their 
jurisdiction.  Thus,  in  a  case  in  Iowa,  a  decision  by  the  "grand 
lodge"  of  a  certain  society,  finding  that  the  plaintiff  was  lawfully  ex- 
pelled from  his  lodge  on  account  of  fraud  and  deceit  practised  by 
him  in  respect  to  certain  benefits  and  relief  which  he  claimed  to  be 
entitled  to,  and  that  consequently  his  claim  for  such  benefits  must 
be  dismissed,  was  held  to  be  a  good  defense  to  an  action  at  law  by 
him  to  recover  the  same  claims.**  Returning  to  the  judgments  of 
the  regular  courts,  it  is  further  to  be  observed  that  while  the  judg- 
ments of  courts  of  concurrent  jurisdiction  are  evidence  only  where 
the  very  same  matter  comes  distinctly  in  issue  between  the  same 

««  Rose  V.  Himely,  4  Cranch,  241,  2  L.  Ed.  608. 

o«  State  V.  Carroll,  88  Conn.  449,  9  Am.  Kep.  409;  State  v.  Anone,  2  Nott 
&  McO.  (S.  C.)  27;  Gilliam  v.  Reddick,  26  N.  C.  308;  State  v.  Ailing.  12  Ohio^ 
16;  Masterson  v.  Matthews,  GO  Ala.  260;  State  v.  Porter,  1  Ala.  688;  Mayo 
Y.  Stoneum,  2  Ala.  390. 

•7  See  supra,  vol.  1,  f  173. 

«8  Woolsey  v.  Independent  Order  of  Odd  Fellows,  61  Iowa,  492,  16  N.  W. 
576.  See,  also,  State  v.  Chamber  of  Commerce,  47  Wis.  070,  3  N.  W.  7G0; 
Sale  V.  First  Baptist  Church,  1  Am.  &  Eng.  Corp.  Cns.  109.  As  to  coUege 
orders,  see  Rex  v.  Grundon,  1  Cowp.  315. 
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parties,  the  judgments  of  courts  of  exclusive  jurisdiction  are  evi- 
dence whether  the  matter  arises  incidentally  or  is  the  matter  directly 
at  issue.** 

§  517.    Oo«rts  of  fiquity* 

A  decree  in  chancery,  like  a  judgment  at  law,  when  rendered  on 
the  merits,  is  final  and  conclusive  upon  the  parties,  not  only  as  to 
facts  or  issues  actually  decided,  but  as  to  all  points  necessarily  in- 
volved in  the  matter  adjudicated.^®  "We  hold  no  doctrine  to  be  bet- 
ter settled  than  this,  that  whenever  the  parties  to  a  suit  and  the  sub- 
ject in  controversy  between  them  are  within  the  regular  jurisdiction 
of  a  court  of  equity,  the  decree  of  that  court,  solemnly  and  finally 
pronounced,  is  to  every  intent  as  binding  as  would  be  the  judgment 
of  a  court  of  law  upon  parties  and  their  interests  regularly  within  its 
cognizance."  *^ 

f  518.    Deerees  ia  fiquity  biadins  at  I«aw,   aad  Vioe  Versa. 

In  the  application  of  the  principle  of  res  judicata,  there  is  no  dif- 
ference between  courts  of  law  and  courts  of  equity ;  when  an  issue  of 
fact  or  of  law  has  been  adjudicated  upon  the  merits  in  either  tribu- 
nal, it  cannot  be  again  litigated  in  the  other.''*  Thus,  subject  to  cer- 
tain limitations  to  be  hereafter  noticed,  a  judgment  at  law  on  the 
merits  will  bar  any  further  action  between  the  same  parties  on  the 
same  subject-matter  in  a  court  of  chancery ;  the  principle  being  that 
equity  will  not  overhaul  a  judgment  at  law,  nor  allow  its  merits  to 
be  canvassed  a  second  time,  unless  some  of  those  circumstances  are 

••  Duchefls  of  Kingston's  Case,  20  How.  St.  Tr.  365;  Mackintosh  v.  Smith, 
4  Macq.  H.  L.  Cas.  913,  924.  Where  a  court  is  composed  of  several  branches 
or  dlvl8l<Hi8,  or  presided  over  by  several  Judges,  a  ruling  or  decision  in  either 
division,  or  by  either  Judge,  is  binding  on  the  other.  Oity  of  New  Orleans  v. 
Otizens'  Bank  of  Louisiana.  167  U.  S.  371,  17  Sup.  Ct.  905,  42  L.  Ed.  202; 
Marrln  v.  Welder,  31  Neb.  774.  48  N.  W.  825. 

TO  McDonald  y.  MobUe  Life  Ins.  Co.,  65  Ala.  358;  Evans  v.  Tatem,  9  Serg. 
&  n.  (Pa.)  261,  11  Am.  Dec.  717;  Bank  of  United  States  v.  Beverley,  1  How. 
148.  11 1^  Ed.  75;  Poole  v.  Seney,  70  Iowa,  275,  24  N.  W.  520;  Low  v.  Miissey, 
41  Vt  303;   Meyer  v.  Meyer,  40  111.  App.  94. 

»» Pennington  v.  Gibson,  16  How.  65,  14  L.  Ed.  847. 

71  Strang  v.  Moog,  72  Ala.  400;  Western  Min.  &  Manufg  Co.  v.  Virginia 
Cannel  Coal  Co.,  10  W.  Va.  250. 
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shown  upon  which  the  jurisdiction  of  equity  is  peculiarly  based/* 
And  this  rule,  here  applied  to  cases  involving  a  determination  of  the 
whole  cause  of  action,  holds  equally  good  with  respect  to  a  particu- 
lar point  or  question  decided  by  the  judgment  at  law  and  coming  in 
issue  in  the  subsequent  suit  in  chancery.  For  example,  where  the 
complainant,  being  a  corporation,  without  fraud  or  collusion  recovers 
a  judgment  against  its  debtor  on  a  contract,  the  judgment  determines 
the  validity  of  the  contract,  and  the  question  cannot  be  re-opened 
when  the  creditor  goes  into  equity  to  reach  and  condemn  equitable 
assets.^*  So  on  a  petition  to  restrain  execution  under  a  judgment, 
equity  will  not  hear  the  same  grounds  of  defense  which  were  set  up 
and  decided  at  law;  they  are  res  judicata.^'  The  exceptions  are, 
where  the  defense,  though  available  at  law,  was  not  there  presented, 
for  reasons  which  sufficiently  excuse  the  omission;  where  newly- 
discovered  evidence  supplements  or  changes  it;  where  there  was 
fraud  in  procuring  the  judgment ;  and  where  the  defense  is  of  a  purely 
equitable  character.^*  Where  a  court  of  equity  and  a  court  of  law 
have  concurrent  jurisdiction  of  the  subject-matter  of  a  suit,  if  the 
plaintiff  elects  to  proceed  at  law  in  the  first  place,  the  decision  of  the 
question  in  that  court  will  be  conclusive  upon  the  rights  of  the  par- 
ties in  a  subsequent  suit  in  equity,  to  the  same  extent  that  it  would 

78  Mayor  v.  Lord,  9  Wall.  409,  19  L.  Ed.  704;   Tilton  v.  Oofleld,  98  U.  S. 
168,  23  Xi.  Ed.  858;   Tompkins  v.  Drennen,  6  O.  G.  A.  83,  5G  Fed.  G94;   Alley  r 

y.  Ohase,  83  Me.  537,  22  Atl.  398;  Ck>wan  v.  Wheeler,  25  Me.  207,  43  Am.  Dec. 
283;  Lane  v.  Lane,  80  Me.  570,  16  Atl.  323;  Hollister  v.  Barkley,  11  N.  H.  501; 
Shottenklrk  v.  Wheeler,  3  Johns.  Ch.  (N.  Y.)  275;  Donovan  v.  Finn,  1  Hopk.  Ch. 
(N.  Y.)  59,  14  Am.  Dec.  531;  Hendrlckson  v.  Norcross'  Br'rs,  19  N.  J.  Eq.  417; 
West  New  York  Sllk-MiU  Co.  v.  Laubsch,  53  N.  J.  Eq.  05,  30  Atl.  814;  Peet 
y.  Hatcher,  112  Ala.  514,  21  South.  711,  57  Am.  St.  Rep.  45;  Brinkerhoff  y. 
Telford,  58  111.  App.  56;  Pratt  y.  Weyman,  1  McCord,  Eq.  (S.  O.)  166;  Tilson 
V.  Davis,  32  Grat.  (Va.)  92;  Pollock  v.  Gilbert,  16  Ga.  398,  00  Am.  Dec.  732; 
McCampbell  v.  McCampbell,  5  Lltt.  (Ky.)  92,  15  Am.  Dec.  48;  Triplett  y. 
Gill,  7  J.  J.  Marsh.  (Ky.)  432;  Hunt  v.  Terril's  Heirs,  7  J.  J.  Marsh.  (Ky.)  67; 
Rogers  v.  Waller,  4  Hayw.  (Tenn.)  205,  9  Am.  Dec.  758;  Robbins  v.  CoUier,  3 
N.  M.  (Gild.)  342,  5  Pac.  538;  Baldwin  v.  McCrea,  38  Ga.  650. 

T4  Alabama  Warehouse  Co.  v.  Jones.  62  Ala.  550. 

TB  Rachal  V.  Smith.  42  C.  C.  A.  297,  101  Fed.  159;    Codde  v.  Mahlat,  109 
Mich.  186,  66  N.  W.  lOlKS. 

T«  For  a  full  discussion  of  this  point,  see  supra,  yol.  1,  Sfi  365-^92. 
(782) 


I 


r 

I 

I 


Ch.   18)  ESTOPPEL  BT  JUDGMENT.  §  518 

have  been  in  a  new  suit  at  law  in  relation  to  the  same  matter.'''  "To 
give  a  court  of  equity  jurisdiction  on  the  same  unvaried  matter,  prop- 
erly determined  at  law,  would  make  a  court  of  equity  a  court  of  er- 
rors and  appeals."  '•  But  where  the  subject-matter  is  one  of  which 
equity  has  exclusive  cognizance,  the  case  is  different.  "When  a  cause 
involves  matter  exclusively  within  the  jurisdiction  of  equity,  its  final 
decision  at  law  will  not  preclude  a  re-examination  in  chancery.  Un- 
der such  circumstances  the  doctrine  of  res  judicata  does  not  apply. 
For  as  the  matter  on  which  the  intervention  of  equity  is  asked  could 
not  have  been  determined  at  law,  it  cannot  be  within  the  estoppel  of 
the  legal  decision."  '• 

And  conversely,  when  a  cause  has  been  heard  on  the  merits  in 
chancery,  this  will  preclude  the  parties  from  any  further  controversy 
concerning  the  same  questions  in  a  court  of  law.**  But  there  may  be 
an  adjudication  of  a  cause  in  equity  which,  while  it  is  final  for  the 
purposes  of  that  forum,  does  not  involve  such  a  determination  of  the 
real  matters  in  litigation — the  merits  of  the  controversy — ^that  it 
ought  in  justice  to  prevent  the  parties  from  carrying  their  dispute  to 
a  court  of  law.'^  Thus,  for  example,  where  the  maker  of  a  promis- 
sory note  brings  an  action  in  equity  to  enjoin  the  negotiation  of  the 

TT  Orcutt  Y.  Orins,  3  Paige  (N.  Y.)  459;  Sonthgate  v.  Montgomery,  1  Paige 
(N.  T.)  41. 

*•  Overton  ▼.  Searcy,  Cooke  (Tenn.)  36,  5  Am.  Dec.  665. 

vtpoUock  T.  Gilbert,  16  Oa.  398,  60  Am.  Dec.  732;  Bryant  v.  Hunter,  3 
Wash.  C.  a  48^  Fed.  Cas.  No.  2,068;  City  of  Wetumpka  t.  Wetumpka  Wharf 
Co.,  63  Ala.  611;   Hawkins  t.  Depriest,  4  Munf.  (Va.)  469. 

••  Washington  Bridge  Go.  v.  Stewart  8  How.  413,  11  L.  Ed.  658;  Parker  y. 
Kane,  22  How.  1,  16  L.  Ed.  286;  Stewart  t.  VUlage  of  Ashtabula  (0.  G.)  96 
Fed.  516;  Fidelity  Insurance,  T.  &  S.  D.  Co.  v.  Fridenberg,  175  Pa.  500,  34 
AtL  848,  52  Am.  St  Hep.  851;  Young  y.  Farwell.  165  N.  Y.  341,  59  N.  E.  143; 
H.  B.  Olaflln  Co.  t.  De  Vaughn,  106  Ga.  282,  32  S.  E.  106;  Terre  Haute  & 
L  R.  Co.  T.  Peoria  &  P.  U.  Ry.  Co.,  81  111.  App.  435;  Wolverton  v.  Baker, 
86  Oal.  591,  25  Pac.  54;  Bruce  v.  Foley.  18  Wash.  96,  50  Pac.  935;  Hall  y. 
Dodge,  38  N.  H.  346;  Pierson  v.  Gatlin.  18  Vt  77;  Bigelow  v.  Winsor,  1  Gray 
(Mass.)  299;  Powers  y.  Chelsea  Say.  Bank,  129  Biass.  44;  Williams  v.  Row, 
62  Pa.  118;  Westcott  v.  Edmunds,  68  Pa.  34;  Baldwin  y.  McCrea,  38  Ga.  650; 
Pntnam  r.  Clark,  ^  N.  J.  Eq.  532;  Pleasants  y.  Clements.  2  Leigh  (Va.)  474; 
Korgan*8  Heirs  y.  Patton,  4  T.  B.  Mon.  (Ky.)  453. 

•1  Where  a  snit  in  equity  Is  dismissed  on  the  ground  that  it  appears  from 
the  facts  found  that  the  complainant  has  an  adequate  remedy  at  law,  the 
facts  found  and  the  court's  conclusions  of  law  thereon  are  not  determinations 
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note  and  to  obtain  its  surrender  and  cancellation,  on  the  ground  of 
fraud  and  want  of  consideration,  and  his  petition  is  dismissed  on  the 
merits,  he  is  not  thereby  estopped  from  setting  up  the  same  matter 
as  a  defense  to  a  subsequent  action  at  law  against  him  on  the  note. 
Because  such  prior  adjudication  amounts  to  no  more  than  a  refusal 
of  equity  to  interfere  with  his  remedies  at  law.  The  court  which  de- 
cided this  point  expressed  itself  as  follows :  "The  only  effect,  in  our 
opinion,  of  the  dismissal  of  the  petition,  was  to  declare  that  the  plain- 
tiff had  no  equitable  right  to  maintain  the  action,  and  that  the  rights 
of  the  parties  remained  the  same  as  if  no  action  had  been  brought 
or  injunction  allowed,  save  only  that  the  dismissal  was  a  bar  to  the 
bringing  of  another  action  [i.  e.,  in  equity]  for  the  same  matter."  ■* 

§  510.    Probate  Adjudioations. 

The  effect  to  be  given  to  the  decrees  and  orders  of  the  probate 
courts,  as  matters  of  evidence,  is  governed  by  special  and  peculiar 
rules.  On  this  account,  and  because  the  subject  is  one  of  some  mag- 
nitude, the  full  discussion  of  it  is  reserved  for  a  later  sub-division  of 
this  chapter,  being  mentioned  here  only  for  the  sake  of  logical  con- 
nection, and  being  for  the  present  dismissed  with  the  remark  that 
such  adjudications,  upon  matters  within  the  special  cognizance  of 
those  courts,  are  generally  held  binding  at  law,  though  not  always 
in  equity.** 

I  520.    Jndgmeats  of  the  Federal  Courts* 

The  judgment  or  decree  of  one  of  the  federal  courts  constitutes  a 
complete  bar  to  the  prosecution  of  a  subsequent  suit  upon  the  same 
cause  of  action  in  a  state  court,  or  a  complete  estoppel  in  respect  to 
the  points  actually  determined  by  it;  and  conversely,  a  point  which 
has  been  once  Htigated  and  determined  in  a  state  court  cannot  be 
again  drawn  in  question  between  the  parties  in  a  federal  court.** 
The  courts  of  the  United  States,  though  possessing  a  special  and  lim- 

estoppin^  defendant  from  asserting  otherwise  In  a  subsequent  action  at  law. 
Barnett  v.  Smart,  158  Mo.  167,  59  S.  W.  235. 

82  Cramer  v.  Moore,  30  Ohio  St  347;   Porter  v.  Wagner,  Id.  471. 

63  See  Infra,  §§  033-046. 

i*  iDfra,  §§  Q38,  039. 
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ited  jurisdiction,  are  not  to  be  regarded  as  courts  of  inferior  jurisdic- 
tion in  such  sense  that  their  proceedings  must  show  jurisdiction  on 
their  face  in  order  to  be  respected  and  to  be  protected  from  col- 
lateral impeachment.®* 

§  521.    Courts  of  Admiralty. 

Where  a  matter  has  been  directly  litigated  in  a  common  law  court, 
that  judgment  may  be  set  up  as  an  estoppel  in  a  court  of  admiralty.** 
And  conversely,  the  sentence  of  an  admiralty  court,  within  its  juris- 
diction, is  conclusive  upon  the  matters  decided  when  the  same  issues 
are  brought  in  question  in  a  court  of  law.*^  As  the  decrees  made  in 
admiralty  are  for  the  most  part  in  rem,  it  is  chiefly  in  that  character 
that  we  are  called  upon  to  consider  their  binding  effect,  and  the 
reader  will  find  the  subject  discussed  in  a  later,  chapter  of  this  book. 
As  a  general  rule,  a  judgment  in  rem  is  everywhere  conclusive  as  to 
all  the  grounds  upon  which  it  proceeds.  But  it  has  been  held  that  a 
decree  in  a  suit  in  rem  in  admiralty,  brought  by  a  master  to  recover 
his  wages,  holding  that  he  had  deserted  his  vessel  and  had  therefore 
forfeited  his  entire  wages,  is  no  bar  to  a  common  law  action  to  re- 
cover for  the  same  services.®* 

>'  Supra,  Yol.  1,  I  285.  Nil  debet  is  not  a  good  plea  to  an  action  brought 
in  one  federal  court  upon  a  Judgment  rendered  by  another  federal  court. 
R(>ed  V.  RoftB,  Baldw.  3G,  Fed.  Cas.  No.  11,652.  Where  a  federal  court  has 
exercised  Jurisdiction  on  the  ground  of  diverse  citizenship,  the  proceedings 
(rannot  be  attacked  in  another  action  between  different  parties,  on  the  ground 
that  the  citizenship  was  not  diverse.  Lacassagne  v.  Ghapuis,  144  U.  S.  119, 
12  Sup.  Ct.  659,  36  L.  Ed.  308. 

8«  Goodrich  v.  City  of  Chicago,  6  Wall.  566,  18  L.  Ed.  511.  But  see  Car- 
mody  V.  City  of  Rome  (D.  C.)  49  Fed.  892. 

8T0upi8ino  V.  Perez,  2  Dall.  194.  1  L.  Ed.  345;  The  Rio  Grande  v.  Otis,  23 
Wall.  458,  23  L.  Ed.  158;  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  90,  14  Sup. 
Ct.  .55,  37  L.  Ed.  1013. 

'«  People  V.  Judge  of  Wayne  Circuit,  27  Mich.  406,  15  Am.  Rep.  105;  Mur- 
phy V.  Granger,  32  Mich.  358.  In  the  earlier  of  these  two  cases.  Judge  Camp- 
hell  said:  "No  case  has  been  cited,  and  we  have  not  been  able  to  find  any, 
wherein  it  has  been  held  that  a  common  law  court  has  any  right  to  prevent 
a  party  from  enforcing  a  common  law  remedy,  on  account  of  the  pending 
of  any  bat  common  law  proceedings.  It  being  his  absolute  right  to  sue  at 
common  law  if  he  chooses,  the  common  law  will  protect  him  in  It.  And  in- 
asmuch as  proceedings  to  enforce  a  security  are  In  their  nature  collateral 
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9  522.    Inferior  Courts. 

The  judgment  of  a  justice  of  the  peace  or  other  inferior  tribunal 
(in  a  case  where  jurisdiction  of  the  parties  and  subject-matter  ap- 
pears from  the  face  of  the  proceedings),  so  long  as  it  remains  unre- 
versed, is,  for  every  purpose,  as  binding  and  conclusive  between  the 
parties  as  that  of  the  highest  court  of  record  in  the  state.®*  Thus, 
in  a  suit  brought  on  a  judgment  recovered  in  an  inferior  court,  if  the 
record  shows  jurisdiction  of  the  subject-matter,  the  judgment  will  be 
conclusive  against  the  parties,  and  no  matter  of  defense  which  ex- 
isted anterior  to  the  recovery  of  the  judgment  can  be  pleaded  or 
given  in  evidence  on  the  trial.'*^  In  a  case  in  New  Jersey,  where  jus- 
tices of  the  peace  and  surveyors  of  highways  made  a  determination 
in  writing,  relating  to  encroachments  on  a  road  by  adjoining  land- 
owners, which  determination  was  partially  acted  upon,  and  boundary- 
lines  fixed,  and  afterwards  an  entirely  different  determination,  as  to 

to  proceediDgns  to  establlBh  a  personal  liability,  there  Is  always  a  possibility  at 
least  that,  whether  the  personal  claim  be  made  out  or  not,  the  remedy  against 
the  security  may  not  be  established,  or,  if  established,  may  not  be  adequate. 
And  while  a  double  satisfaction  can  never  be  obtained  in  any  court,  concur- 
rent and  cumulative  remedies  are  by  no  means  unknown  and  are  not  uni- 
versally forbidden.  Questions  have  frequently  arisen  on  this  subject,  and 
the  decisions  do  not  sustain  the  right  of  courts  to  interfere  with  the  lawful 
action  of  the  parties  suing.  Admiralty  and  common  law  remedies  have  not 
been  regarded  as  so  far  alike  in  their  rules  and  effect  as  to  stand  on  the  same 

footing Neither,  until  satisfied,  will  even  a  Judgment  in  rem  or 

in  personam  prevent  further  proceedings  on  the  same  claim."  In  this  case, 
it  will  be  perceived,  the  pendency  of  the  admiralty  proceedings  was  held  no 
bar  to  the  suit  at  law.  In  the  later  of  the  cases  cited,  it  was  decided  that  the 
plaintiff  was  not  estopped  by  the  adverse  judgment  in  the  admiralty  case. 

88  Flitters  v.  Allfrey,  L.  R.  10  C.  P.  29;  Spaulding  v.  Chamberlin,  12  Vt. 
538,  36  Am.  Dec.  358;  Pease  v.  Howard,  14  Johns.  (N.  Y.)  479;  Mitchell  v. 
Hawley,  4  Denio  (N.  Y.)  414,  47  Am.  Dec.  260;  Andrews  v.  Montgomery,  19 
Johns.  (N.  Y.)  162,  10  Am.  Dec.  213;  Boyer  v.  Schofleld,  ♦41  N.'Y.  631;  Hal- 
lock  V.  Dominy,  69  N.  Y.  238;  Emery  v.  Nelson,  9  Serg.  &  R.  (Pa.)  12;  Haze- 
lett  V.  Ford,  10  Watts  (Pa.)  101;  Cumberland  Coal  &  Iron  Ob.  v.  Jeffries,  27 
Md.  526;  Burke  v.  Elliott,  26  N.  C.  355,  42  Am.  Dec.  142;  Ludwick  v.  Fair, 
29  N.  C.  422,  47  Am.  Dec.  333;  Shaver  v.  Shell,  24  Ark.  122;  Bernal  v.  Lynch, 
36  Cal.  135;  Thompson  v.  Multnomah  Co.,  2  Or.  34.  See,  supra,  vol.  1,  § 
250.  Compare  Leonard  v.  Sparks,  63  Mo.  App.  585;  Pettus  v.  Atlantic  Sav. 
&  Loan  Ass'n,  94  Va.  477,  26  S.  E.  834. 

90  Van  Doren  v.  Hortou,  25  N,  J.  Law,  206, 
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the  place  and  encroachments  on  the  same  road,  was  made  by  the 
same  officers,  without  the  first  determination  being  set  aside  or  re- 
versed, it  was  held  that  the  action  of  this  body  was  a  judicial  one,  and 
the  first  determination  was  a  bar  to  the  second  and  rendered  it  in- 
valid.*^ 

9  523.    Eeolestastioal  Oonrts. 

In  England,  the  sentence  of  an  ecclesiastical  court  ex  directo,  in  a 
matter  properly  cognizable  there,  is  conclusive  evidence  when  the 
same  matter  comes  in  question  directly  or  collaterally  in  a  court  of 
law  or  equity.**  In  this  country,  the  tribunals  established  by  reli- 
gious societies  for  the  adjudication  of  questions  of  faith  and  discipline 
are  not  recognized  as  courts  of  the  land.  But  the  decisions  of  such 
ecclesiastical  judicatories  as  to  their  own  jurisdiction  in  ecclesiastical 
matters,  where  there  is  not  a  clear  absence  of  jurisdiction,  will  receive 
great  weig^ht  in  the  civil  courts.  Where  such  tribunals  have  jurisdic- 
tion, civil  courts  will  not  inquire  whether  they  have  proceeded  ac- 
cording to  the  laws  and  usages  of  their  church,  or  whether  they  have 
decided  correctly ;  but  their  decisions  are  final  and  binding  upon  the 
parties  and  courts."  But  when  property  rights  are  concerned,  the 
ecclesiastical  courts  have  no  power  whatever  to  pass  upon  them  so 
as  to  bind  the  civil  courts.  If  a  member  of  the  church  feels  himself 
aggrieved  in  his  rights  of  property  by  the  action  of  an  ecclesiastical 
tribunal,  he  may  resort  to  the  civil  courts,  and  they  will  not  consider 
themselves  precluded  by  the  judgment  of  that  tribunal.** 

9  524.    Courts-Martial. 

Courts-martial  are  lawful  tribunals,  existing  by  the  same  authority 
as  the  civil  courts  of  the  United  States,  have  the  same  plenary  juris- 
diction in  offenses  by  the  law  military  as  the  latter  courts  have  in 

•1  Amerman  v.  Briggs,  50  N.  J.  Law,  114,  11  Atl.  423.  See  Stone  v.  City  of 
Augusta,  40  Me.  127;   Galbralth  v.  Black,  4  Serg.  &  R.  (Pa.)  207. 

•2  Meadows  v.  Duchess  of  Klngstou,  Amb.  756;  Kenn^s  Case,  7  Coke,  43b. 

••Connitt  v.  Reformed  Protestant  Dutch  Church,  54  N.  Y.  551.  See  Bap- 
tist Church  V.  Wltherell,  3  Paige  (N.  Y.).296.  24  Am.  Dec.  223;  Gable  v. 
MHler,  10  Paige  (N.  Y.)  627;  Shannon  v.  Frost,  3  B.  Mon.  (Ky.)  258;  German 
Reformed  Church  r.  Commonwealth,  3  Pa.  291. 

•*  Watson  T.  Garvin,  54  Mo.  353. 
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controversies  within  their  cognizance,  and  in  their  special  and  more 
limited  sphere  are  entitled  to  as  untrammeled  an  exercise  of  their 
powers.  Provided  a  court-martial  has  jurisdiction  to  hear  and  deter- 
mine and  to  render  the  particular  judgment  or  sentence  imposed, 
however  erroneous  the  proceedings  may  be,  they  cannot  be  reviewed 
collaterally  in  any  other  court  in  any  kind  of  proceeding.®*  The  sen- 
tence of  such  a  court,  when  confirmed,  **is  altogether  beyond  the  ju- 
risdiction or  inquiry  of  any  civil  tribunal  whatever,  unless  it  shall  be 
in  a  case  in  which  the  court  had  no  jurisdiction  over  the  subject-mat- 
ter or  charge,  or  one  in  which,  having  jurisdiction  over  the  subject- 
matter,  it  has  failed  to  observe  the  rules  prescribed  by  the  statute 
for  its  exercise.  In  such  cases,  all  of  the  parties  to  such  illegal  trial 
are  trespassers  upon  a  party  aggrieved  by  it,  and  he  may  recover 
damages  from  them  on  a  proper  suit  in  a  civil  court  by  the  verdict 
of  a  jury."  ••  The  binding  effect  of  such  sentences  also  extends 
to  the  question  of  the  composition  of  the  court.  Thus,  the  officer 
who  orders  a  court-martial  being  necessarily  obliged  to  decide 
whether  thirteen  officers  can  be  convened  without  injury  to  the  serv- 
ice, and  also  whether  the  appointment  thereon  of  officers  of  inferior 
rank  can  be  avoided,  his  decision  on  both  points  is  conclusive.** 

It  is  true  that  the  civil  courts  may,  in  any  case,  by  means  of  the 
writ  of  habeas  corpus,  inquire  into  the  jurisdiction  of  a  court  martial, 
and  if  the  person  condemned  was  not  amenable  to  its  jurisdiction,  may 
discharge  him  from  the  sentence;  but  the  civil  courts  cannot,  by 
means  of  this  writ,  exercise  any  supervisory  or  correcting  power  over 
the  proceedings  of  a  court  martial,  and  no  mere  errors  in  its  proceed- 
ings •are  open  to  consideration.*® 

95  Dynes  v.  Hoover.  20  How.  65,  15  L.  Ed.  838;  Ex  parte  Reed,  100  U.  S. 
13,  25  L.  Ed.  538;  Swalm  v.  United  States.  165  U.  S.  553,  17  Sup.  Ct.  448.  41 
L.  Ed.  823;  In  re  White  (C.  C.)  17  Fed.  723;  In  re  Davison  (0.  Cy  21  Fed. 
618;  In  re  McVey  (D.  C.)  23  Fed.  878;  In  re  Zimmerman  (C.  C.)  30  Fed.  170; 
Vanderbej'den  v.  Young,  11  Johns.  (N.  Y.)  150;  MHls  v.  Martin,  19  Johns. 
(N.  Y.)  7;  Duffleld  v.  Smith,  3  Serg.  &  R.  (Pa.)  590;  Brown  v.  Wads  worth, 
15  Vt.  iVo,  40  Am.  Dec.  674;   Chesterfield  V.  Perkins,  58  N.  H.  573. 

oe  Dynes  v.  Hoover,  20  How.  65,  15  L.  Ed.  S3S. 

91  Wooley  V.  United  States,  20  Law  Rep.  iVSl. 

»8  United  States  v.  Grimley,  137  U.  S.  147,  11  Sup.  Ct.  54,  34  L.  Ed.  636; 
Wales  V.  Whitney,  114  U.  S.  564,  5  Sup.  Ct.  1050,  29  L.  Ed,  277;   Johnson  v. 
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I  626.    MUitmrj    Trilranalfc 

It  has  also  been  held  that  the  judgment  of  a  military  tribunal 
erected  by  the  commander  of  the  forces  in  occupation  of  a  district  of 
conquered  territory,  for  the  general  administration  of  justice  therein, 
is  binding  and  conclusive  upon  the  parties  in  all  other  courts.'*    This 

Sayre,  158  U.  S.  109.  15  Sup.  Ot.  773,  39  L.  Ed.  914;   Barrett  v.  Hopkins  (C. 
C.)  7  Fed.  312;  In  re  Esmond,  5  Mackey  (D.  C.)  64. 

»»  Hefferman  v.  Porter,  6  Cold.  (Tenn.)  391,  98  Am.  Dec.  459.  The  opinion 
by  Ellett,  J.,  is  as  follows:  ''This  suit  was  brought  by  Hefferman  against 
Porter  in  September,  1865.  The  defendant,  among  o^er  things,  pleaded  in 
bar  the  judgment  of  a  tribunal  known  as  the  ciril  commission,  created  by 
order  of  the  commander  of  the  United  States  forces  in  the  District  of  Mem- 
phis In  April,  1863,  before  which,  it  is  alleged,  the  plaintiff  impleaded  the 
defendant  concerning  the  same  causes  for  which  the  present  action  is  brought. 
....  The  defendant  seeks  to  give  effect  to  the  Judgment  of  this  tri- 
bunal as  res  Judicata,  while  the  plaintiff  denies  to  it  any  validity  whatever, 
and  insists  that  the  proceeding  was  coram  non  Judice  and  void.  No  objec- 
tion is  stated  to  the  organization  of  the  court,  its  mode  of  proceeding,  or  the 
forms  of  trial,  Judgment,  or  execution;  but  it  is  insisted  that  such  a  court 
is  unknown  to  the  constitution  and  laws  of  the  state,  or  of  the  United  States, 
and  that  it  was  not  within  the  power  of  the  military  commander  to  create 
It The  questions,  as  to  the  power  of  the  commander  of  the  mil- 
itary forces  of  the  United  States,  in  any  district  in  the  insurrectionary  states, 
held  in  firm  possession  by  force  of  arms,  during  such  belligerent  occupation, 
to  establish  such  temporary  government  in  such  district,  or  any  part  thereof, 
as  he  might  see  proper,  and  to  appoint  and  control  the  necessary  officers  and 
agents,  and  to  prescribe  the  mode  in  which  such  government  should  be  ad- 
ministered, are  not  open  questions  in  this  court.  [Rutledge  v.  Fogg,  3  Gold. 
(Tenn.)  554,  91  Am.  Dec.  299;  Isbell  v.  Farris,  5  Cold.  (Tenn.)  426.]  .... 
Government  of  such  territory,  while  so  held  in  military  occupation,  is  not  less 
a  duty  than  a  necessity;  and  the  right  to  create  a  government,  or  rather 
the  right  to  govern,  implies  the  right  to  determine  in  what  manner  and 
through  what  agencies  such  government  is  to  be  conducted.  The  municipal 
laws  of  the  place  may  be  left  in  operation,  or  they  may  be  suspended,  and 
other  laws  put  in  force.  The  administration  of  justice  may  be  left  in  the 
hands  of 'the  ordinary  officers  of  the  law,  or  these  may  be  suspended  and 
others  appointed  in  their  place.  Civil  rights  and  civil  remedies  may  be  sus- 
pended, and  military  laws  and  military  courts  and  proceedings  may  be  sub- 
stituted for  them;  or  new  tribunals  may  be  established,  and  new  legal  rem- 
edies and  civil  proceedings  may  be  introduced.  Halleck,  International  Law, 
380.  The  conqueror  exercises  for  the  time  being  the  powers  of  a  de  facto 
government,  and  the  Jurisdiction  and  authority  possessed  and  exercised  by 

the  tribunals  created  by  him  must  depend  upon   his   discretion 

The  establishment  of  legal  tribunals  for  the  adjudication  and  protection  of 
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decision  appears  to  us  so  entirely  in  accordance  with  the  doctrines  of 
international  law,  and  so  obviously  right  in  itself,  that  it  is  rather 
surprising  that  it  should  have  been  overruled.  Such,  however,  is  the 
case.  A  later  decision  of  the  same  court,  abandoning  the  position 
before  taken,  announces  the  rule  that  while  the  commander  of  a  mil- 
itary district  in  insurrectionary  territory  may  establish  a  tribunal  for 
the  trial  of  military  offenses,  he  cannot  set  up  a  civil  commission  for 
the  trial  of  civil  causes,  and  a  judgment  rendered  by  such  a  com- 
mission is  a  nullity.*®®  Though  the  question  is  no  longer  of  much 
practical  importance,  it  is  to  be  regretted  that  the  earlier  and  correct 
view  should  have  been  thus  forsaken. 

f  626.    Awards  of  Arbitrators. 

In  regard  to  its  conclusiveness  upon  the  points  adjudged,  and  as  a 
bar  to  a  future  action  for  the  same  cause,  an  award  by  arbitrators, 
which  is  regular  and  final,  has  precisely  the  same  effect  as  a  judg- 
ment or  decree  of  a  court.*®*     And  the  opinion  has  been  expressed, 

civil  rigbts,  is  the  most  favorable  condition  for  tbe  conquered  people.  There 
is  always  more  or  less  security  in  a  judicial  body,  organized  according  to 
the  forms  of  law,  for  the  administration  of  Justice  according  to  the  rules 
that  obtain  in  courts  of  judicature.  There  is  a  dignity  and  responsibility 
about  such  a  position  that  does  not  fail  to  command  a  decent  regard  to  the 
ordinary  rules  of  justice  and  of  right,  or  to  mitigate  the  rigor  of  military 
rule  to  some  degree  of  harmony  with  the  humane  theories  of  modem  warfare. 
If,  then,  the  power  to  create  such  civil  courts  exists,  by  the  laws  of  war, 
in  a  place  held  in  firm  possession  by  a  belligerent  military  occupation,  and  if 
their  judgments  and  decrees  are  held  to  be  binding  on  all  parties  during  the 
period  of  such  occupation,  as  the  acts  of  a  de  facto  government,  we  are  not 
able  to  see  on  what  grounds  we  can  refuse  to  them  a  like  effect  when  plead- 
ed as  res  judicata  before  the  regular  judicial  tribunals  of  the  state,  since  the 
return  of  peace." 

100  Walt  V.  Thomasson,  10  Heisk.  (Tenn.)  151.  Reliance  is  mainly  placed 
on  the  ruling  of  the  Judge  Advocate  General  (Holt)  in  two  cases  before  the 
said  commission,  apparently  not  reported. 

101  Greene  v.  Darling,  5  Mason,  201,  Fed.  Cas.  No.  5,765;  Roth  v.  Colvin,  32 
Vt.  125;  Bulkley  v.  Stewart,  1  Day,  130,  2  Am.  Dec.  57;  Holmes  v.  Aery,  12 
Mass.  134;  Boston  Water  Power  Oo.  v.  Gray,  (5  Mete.  (Mass.)  131;  Armstrong 
V.  Masten,  11  Johns.  (N.  Y.)  189;  Brazill  v.  Isham,  2  Kern.  (N.  Y.)  9;  Prentiss 
V.  Farnham,  22  Barb.  (N.  Y.)  519;  Sinclair  v.  Tallmadge,  35  Barb.  (X.  Y.)  602; 
Hostetter  v.  City  of  Pittsburgh,  107  Pa.  419;  Lloyd  v.  Barr,  11  Pa.  41;  Rich- 
ardson  v.  Lannlng,  26  N.  J.  Liiw,  130;   Corbin  v.  Adams,  76  Va.  58;   BuUard 
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in  New  York  and  some  other  states,  that  after  a  submission  of  all 
demands  of  the  parties  against  each  other,  and  an  award  thereon, 
the  award  is  a  conclusive  bar  to  an  action  for  any  demand  subsisting 
at  the  time  of  the  submission  and  award,  though  the  demand  for  which 
the  action  is  brought  was  by  mistake  omitted  to  be  laid  before  the 
arbitrators,  or  intentionally  withheld,  and  was  not  considered  or 
decided  on  by  them."*  But  the  preponderance  of  authority  is  op- 
posed to  this  view.  It  is  generally  held  that  an  award  will  not  operate 
as  a  bar  to  a  future  action  for  a  demand  which  was  not  actually  sub- 
mitted to  the  arbitrators  nor  adjudicated  by  them,  notwithstanding 
it  was  in  existence  when  the  submission  was  made,  and  although  the 
agreement  was  to  submit  all  demands.***  If  arbitrators,  to  whom  an 
action  on  a  mortgage  is  submitted,  estimate,  in  making  their  award, 
other  claims  of  the  plaintiff  against  the  defendant,  without  the  plain- 
tiff^s  express  assent  thereto,  and  their  award  does  not  in  amount 
exceed  the  plaintiff's  claim  on  the  mortgage,  he  will  not  thereby  be 
barred  in  an  action  to  recover  those  other  claims  from  the  defend- 
ant.***  In  general  a  mere  agreement  to  submit  a  demand  to  arbitra- 
tion, without  action  taken  upon  it,  is  no  bar  to  a  suit  upon  the  demand 
at  law.***  But  in  Pennsylvania  it  is  held  that  where  a  contract  for 
the  construction  of  works  contains  a  stipulation  that  all  questions  of 
dispute  arising  thereunder  shall  be  submitted  to  a  designated  person 
as  arbitrator  for  a  final  decision,  such  stipulation  is  a  bar  to  an  action 

V.  Mltcbell,  53  N.  C.  153;  Whitlock  v.  Crew,  28  Ga.  289;  Anders  v.  Anders, 
31  N.  C.  214;  Penisten  v.  Somers,  15  La.  Ann.  679;  Groat  v.  Pracht.  31  Kan. 
«56,  a  Pac.  274;  Rogers  t.  Holden,  13  lU.  293;  Ross  v.  Watt,  16  111.  99;  Jar- 
vifl  T.  Fountain  Water  Co.,  5  Cal.  179;  Johnston  v.  Paul,  23  Minn.  46;  Kane 
V.  City  of  Fond  du  Lac,  40  Wis.  495. 

loa  Wheeler  v.  Van  Houten,  12  Johns.  (N.  Y.)  311;  Bunnel  v.  Pinto,  2  Conn. 
431;  Owen  v.  Boerum,  23  Barb.  (N.  Y.)  187;  McJlmspy  v.  Traverse,  1  Stew. 
(Ala.)  244,  18  Am.  Dec.  43;  Robinson  v.  Morse,  26  Vt.  392;  Lowenstein  v. 
Mcintosh,  37  Barb.  (N.  Y.)  251. 

3o»  Webster  v.  Lee,  5  Mass.  334;  Newnan  v.  Wood.  Mart.  &  Y.  (Tenn.)  190; 
Whlttemore  v.  Whlttemore.  2  N.  H.  26;  Bnek  v.  Buck,  2  Vt.  417;  Hewitt 
V.  Furman,  16  Serg.  &  R.  (Pa.)  135;  Bixby  v.  Whitney,  5  Me.  192;  Edwards 
V.  SteyenSk  1  Allen  (Mass.)  315;  Hodges  y.  Hodges,  9  Mass.  320;  King  y. 
Sayory,  8  Oash.  (Mass.)  309;  Elliott  y.  Quimby,  13  N.  H.  181. 

» 04  Connelly  v.  Arnold,  6  Watts  (Pa.)  312. 

!•»  Haggart  r.  Morgan,  5  N.  Y.  422,  55  Am.  Dec.  350. 
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at  common  law  for  any  such  matter  in  dispute.***  In  some  of  the 
states  the  rule  is,  that  the  award  itself  holds  exactly  the  position  of 
a  verdict  of  a  jury;  that  is,  it  is  not  definitely  conclusive  upon  the 
parties  until  the  judgment  of  the  court  has  been  entered  upon  it.*®^ 
An  award  of  arbitrators  finding  "no  cause  of  action"  is  a  finding  for 
the  defendant,  and  a  judgment  upon  it  is  conclusive  of  the  plaintiff's 
right.***  An  award  is  also  said  to  be  evidence  of  every  fact  the  deci- 
sion of  which  is  clearly  implied  in  such  award,  although  not  expressly 
stated  to  have  been  decided.***  In  regard  to  questions  of  law,  the 
rule  is  that  if  they  are  distinctly  submitted,  the  decision  of  the  ar- 
bitrators will  be  final  unless  it  appears  upon  the  award  that  the  arbi- 
trators, intending  to  decide  according  to  the  law,  have  plainly  mis- 
taken what  it  is,  and  have  acted  on  an  erroneous  rule  of  law.***  The 
well-known  principle,  that  arbitrators  are  not  bound  to  proceed  ac- 
cording to  the  ordinary  rules  of  evidence,  sometimes  produces  the 
curious  result  that,  while  an  award  is  conclusive  in  a  court  of  law, 
a  judgment  of  a  court  may. not  be  conclusive  in  an  arbitration.  It  is 
said  that  if  parties  submit  to  referees  all  demands  between  them,  a 
judgment  recovered  by  one  of  them  against  the  other,  and  by  him  laid 
before  the  referees,  will  not  be  conclusive  upon  them,  but  they  may, 
should  they  see  fit,  re-examine  it  upon  its  merits.  "They  were  not 
bound,"  said  the  supreme  court  of  New  Hampshire  in  deciding  this 
point,  "by  the  legal  qualities  which  might  have  belonged  to  it  in  a 
court  of  law.  If  they  considered  the  judgment  inequitable,  they  were 
at  liberty  to  disregard  it  in  whole  or  in  part,  and  to  decide  according 
to  what  they  considered  the  equity  of  the  case.     They  might  admit  i 

evidence  to  show  it  was  improperly  rendered  on  the  merits,  as  they  j 

might  admit  other  evidence  which  would  be  inadmissible  in  a  court 
of  law."  ***  On  principles  similar  to  those  which  govern  the  law  of 
awards,  it  is  held  that  when  parties  have  agreed  to  refer  a  case  to 

106  Hostetter  v.  City  of  Pittsburgh,  107  Pa.  419. 

107  Todd  V.  Old  Colony  &  F.  U.  Co.,  8  Allon  (Mass.)  18,  80  Am.  Dec.  49; 
Taylor  v.  Sindnll,  84  Md.  38;  Shelblna  Hotel  Association  v.  Parker.  58  Mo.  327. 

108  Green  v.  Fricker,  7  Watts  &  S.  (Pa.)  171. 

109  Shackelford  v.  Piirket,  2  A.  K.  Marsh.  (Ky.)  435,  12  Am.  Dec.  422. 

110  Crabtree  v.  Green,  8  Ga.  8. 

111  Baker  v.  Menlfield,  13  N.  H.  357. 
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the  "commission  of  appeals"  of  a  state  and  to  abide  by  its  award,  the 
judgment  of  that  court  is  binding  and  conclusive  upon  the  supreme 
court  as  to  all  questions  so  settled  in  that  case.^^^ 

I  5S7.    D«oijiiMis  of  Appellate  Oonrts. 

The  doctrine  of  res  judicata  applies  as  well  to  judgments  of  courts 
of  last  resort  as  to  those  of  nisi  prius  courts.  If  the  same  subject- 
matter  comes  in  question  in  a  second  action  before  an  appellate  court, 
it  is  bound  by  its  own  former  decision.^^*  And  where  an  appeal  is 
taken  to  the  court  of  last  resort,  and  the  action  of  the  court  below  is 
afPirmed  for  want  of  assignment  of  errors,  the  matter  is  res  judicata 
and  the  parties  are  concluded,  notwithstanding  the  fact  that  the 
appellate  court  had  no  opportunity  to  pass  upon  the  merits  of  the 
question  raised  by  the  appeal.*** 

f  628.    Jndsmeat  glTea  by  DiTlded  Court. 

It  has  sometimes  been  contended  in  argument  that  a  judgment 
pronounced  by  a  divided  court  was,  for  that  reason,  not  conclusive. 
But  the  authorities  distinctly  declare  that  such  a  judgment  is  ju$t  as 
conclusive  and  binding  upon  the  parties,  in  every  respect,  as  if  ren- 
dered upon  the  concurrence  of  all  the  judges  upon  every  question 
involved  in  the  case.**" 

lis  Stelle  T.  Shannon,  62  Tex.  198. 

"«  Chouteau  v.  Gibson,  76  Mo.  38;  Lucas  v.  City  of  San  Francisco,  28  Cal. 
591;  Stnrgls  v.  Rogers,  26  lud.  1.  See  Baker  y.  Hess,  53  111.  App.  473.  But 
it  Is  only  -where  the  parties  aud  the  subject-matter  are  the  same  that  an 
appellate  court  is  absolutely  and  technically  bound  by  Its  own  former  deci- 
sion. For  Instance,  a  decision  of  such  a  court  holding  a  statute  to  be  consti- 
tutional, when  attacked  in  one  action,  does  not  prevent  the  court  from  de- 
claring it  to  be  unconstitutional,  when  assailed  in  another  action,  between 
different  parties,  on  other  grounds.  Oity  Council  of  Anderson  v.  Fowler,  48 
S.  C.  8,  25  S.  E.  900.  If,  in  such  a  case,  the  court  should  decide  to  abide  by 
its  former  decision,  without  re-examination  of  the  validity  of  the  statute, 
it  would  be  an  application  of  the  rule  of  "stare  decisis,"  not  that  of  "res 
Judicata." 

ii«  Miller  v.  Bernecker,  46  Mo.  194. 

"•Durant  v.  Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154. 
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f  629.    Orimiaal   SeatcBoei  mot  Bvidemoo  Is  Oivll  Xi 


Since  the  parties  to  a  criminal  prosecution  and  those  in  a  civil  suit 
are  necessarily  different,  and  as  the  objects  and  results  of  the  two 
proceedings  and  the  rules  of  evidence  which  apply  to  them  respec- 
tively are  equally  diverse,  it  follows  that  the  judgment  in  the  former 
cannot  be  used  by  way  of  estoppel  in  the  latter,  save  for  the  single 
purpose  of  proving  its  own  existence,  if  that  becomes  a  relevant 
fact.***  To  illustrate, — in  a  suit  by  a  widow  for  the  homicide  of  her 
husband,  the  record  of  the  acquittal  of  the  defendant,  under  an  indict- 
ment for  the  murder  of  the  husband,  is  not  evidence  for  the  defend- 
ant in  the  civil  suit,  and  a  plea  of  such  acquittal  is  demurrable.**^ 
And  generally,  where  the  facts  set  up  as  a  ground  for  plaintiff's  recov- 
ery in  an  action  for  damages  are  such  as  would  also  constitute  a 
criminal  offense,  the  defendant  cannot  prevent  a  recovery  by  showing 
the  record  of  his  trial  and  acquittal  under  an  indictment  charging  the 
same  facts  as  a  crime.**'  Again,  on  the  trial  of  an  action  on  a  policy 
of  insurance  on  the  life  of  the  insured,  made  on  condition  that  it 
should  be  void  if  he  should  die  in  the  known  violation  of  any  law,  the 
record  of  the  trial  and  acquittal  by  a  court  of  competent  jurisdiction 
of  the  person  who  killed  the  insured,  is  not  competent  evidence  to 

ii«  Jones  V.  While,  1  Strange,  68;  Petrle  v.  Nuttall,  11  Exch.  669;  Cbam- 
berlaln  v.  Pierson,  31  C.  C.  A.  157.  87  Fed.  420;  Mead  v.  City  of  Boston.  3 
Gush.  (Mass.)  404;  Cluff  v.  Mutual  Ben.  Life  Ins.  Ck>..  90  Mass.  317;  Betts 
V.  Town  of  New  Hartford,  25  Conn.  180;  Hutchinson  v.  Merchants'  &  Me- 
chanics' Bank.  41  Pa.  42.  80  Am.  Dec.  596;  Johnson  v.  Gird  wood.  7  Misc. 
Rep.  651.  28  N.  Y.  Supp.  151;  People  v.  Board  of  Excise  Com'rs,  64  Hun,  634. 
18  N.  Y.  Supp.  884;  Landa  v.  Obert,  78  Tex.  33.  14  S.  W.  297;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Moody  (Tex.  Civ.  App.)  30  S.  W.  574;  Chesapeake,  O.  &  S.  W. 
R,  Go.  V.  Dyer  Co..  87  Tenn.  712.  11  S.  W.  943;  Clark  v.  Irvin,  9  Ohio.  131; 
Corbley  v.  Wilson,  71  111.  209.  22  Am.  Rep.  98;  lUinois  Cent.  R.  Co.  v.  Quirk. 
51  111.  App.  607;  Marceau  v.  Travelers'  Ins.  Co.,  101  Cal.  338.  35  Pac.  85a 
Thus,  a  Judgment  of  conviction  for  assault  before  a  justice  is  not  admissible, 
in  an  action  for  damages  by  the  person  assaulted  against  defendant,  to  show 
the  fact  of  assault    Doyle  v.  Gore,  15  Mont.  212.  38  Pac.  939. 

117  Cottingham  v.  Weeks.  54  Ga.  275. 

118  United  States  v.  Jaedicke  (D.  C.)  73  Fed.  100;  Virgo  v.  Virgo,  69  Law 
T.  4(j0;  Summers  v.  Bergner  &  Engle  Brewing  Co.,  143  Pa.  114.  22  Atl.  707. 
24  Am.  St.  Rep.  518;  Morch  v.  Raubitschek,  159  Pa.  659,  28  Atl.  3G9;  Von 
Hoffman  v.  Kendall,  03  Hun,  628,  17  N.  Y.  Supp.  713, 
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prove  that  the  condition  was  broken.** •  So  again,  the  owner  of 
stolen  goods  may  maintain  an  action  for  them  against  a  person  in 
whose  possession  they  are  found,  notwithstanding  the  fact  that  such 
person,  on  an  indictment  in  the  criminal  court,  was  acquitted  of  the 
charge  of  having  knowingly  received  them  from  the  hands  of  the 
thief.***  For  another  example,  in  an  action  for  slander,  which  con- 
sisted in  charging  the  plaintiff  with  having  committed  a  certain  crime, 
the  defendant  pleaded  the  truth  of  the  words  spoken,  and  on  the 
trial  the  court  permitted  the  plaintiff  to  read  in  evidence  the  record 
of  an  indictment  against  him  for  the  same  crime  and  of  his  trial  and 
acquittal;  but  on  appeal  it  was  held  that  this  was  error.***  In  re- 
spect to  the  general  rule  thus  stated  and  exemplified,  the  Roman  law 
agrees  with  our  own.***  But  the  modern  French  law  attaches  a 
much  higher  degree  of  conclusiveness  to  criminal  sentences;  for  it 
permits  the  litigation  of  a  claim  presented  before  a  civil  tribunal 
only  in  cases  where  it  is  not  inconsistent  with  a  previous  decision 
emanating  from  the  criminal  jurisdiction.**' 

Apparent  exceptions  to  the  general  rule  are  to  be  found  in  some  of 
the  cases,  but  on  examination  they  will  not  be  found  to  contradict 
the  leading  principle.  Thus,  in  an  action  of  tort  for  malicious  prose- 
cution, the  record  of  the  criminal  proceedings  had  against  the  plain- 
tiff and  the  judgment  of  acquittal  in  which  those  proceedings  resulted, 
are  admissible  in  evidence  to  show  what  became  of  the  prosecution 
and  the  fact  of  the  plaintiff's  acquittal.***  But  this  does  not  contra- 
vene our  general  rule.  For,  as  we  shall  hereafter  see  more  fully, 
a  judgment  is  always  evidence,  in  all  issues,  as  against  all  persons, 
strangers  as  well  as  parties,  to  prove  the  fact  of  its  own  rendition; 
while  the  rule  contended  for  only  goes  to  the  extent  of  saying  that 
the  criminal  sentence  is  not  evidence  in  the  civil  issue  of  the  facts  on 
which  it  is  founded.  Hence  if  it  were  attempted,  in  the  case  sup- 
posed, to  go  beyond  the  limits  above  indicated,  and  make  the  judg- 

>i>01aff  y.  Mutual  Ben.  Life  Ins.  Co.,  99  Mass.  317. 
I"  Rohm  T.  Borland  (Pa.)  7  Atl.  171. 
«i  Corbley  t.  Wilson,  71  111.  209.  22  Am.  Rep.  98. 
"2  1  Whart.  Ev.  S  777,  citing  L.  3  Cod.  de  Ord.  Jud.  ill.  8. 
">  Marcadi^.  Explication  du  Code  Napol^n,  t.  5,  pp.  19;^-199. 
* 2*  Caddy  v.  Barlow.  1  Man.  &  Ry.  275;    Arundell  v.  Tregono,  Tel.  116; 
Legatt  v.  Tollervey,  14  East,  301;  Basebe  v.  Matthews,  L.  R.  2  C.  P.  084. 
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ment  of  acquittal  prove  the  plaintiff's  innocence  of  the  crime  charged, 
the  courts  would  promptly  deny  it  any  such  effect.  And  this  ruling 
would  be  sustained  by  the  further  consideration  that  evidence  of  the 
party's  guilt  or  innocence  is  not  relevant  in  such  a  case,  the  real 
question  being  whether  the  prosecutor  had  probable  cause  for  beHev- 
ing  him  guilty.*"* 

Again,  it  may  happen  that  the  parties  are  the  same  in  the  two 
actions,  civil  and  criminal;  and  here,  the  main  reason  of  the  rule 
being  taken  away,  the  rule  itself  will  not  always  apply.  Thus  it  is 
said:  "Where  an  issue  raised  as  to  the  existence  of  the  act  or  fact 
denounced  has  been  tried  in  a  criminal  proceeding,  instituted  by  the 
United  States,  and  a  judgment  of  acquittal  has  been  rendered  in  favor 
of  a  particular  person,  that  judgment  is  conclusive  in  favor  of  such 
person,  on  the  subsequent  trial  of  a  suit  in  rem  by  the  United  States, 
where,  as  against  Him,  the  existence  of  the  same  act  or  fact  is  the 
matter  in  issue,  as  a  cause  for  the  forfeiture  of  the  property  prose- 
cuted in  such  suit  in  rem.  It  is  urged  as  a  reason  for  not  allowing 
such  effect  to  the  judgment  that  the  acquittal  in  the  criminal  case 
may  have  taken  place  because  of  the  rule  requiring  guilt  to  be  proved 
beyond  a  reasonable  doubt,  and  that,  on  the  same  evidence,  on  the 
question  of  the  preponderance  of  proof,  there  might  be  a  verdict  for 
the  United  States  in  the  suit  in  rem.  Nevertheless  the  fact  or  act  has 
been  put  in  issue  and  determined  against  the  United  States,  and  all 
that  is  imposed  by  the  statute  as  a  consequence  of  guilt  is  a  punish- 
ment therefor.  There  could  be  no  new  trial  of  the  criminal  prosecu- 
tion after  the  acquittal  in  it;  and  a  subsequent  trial  of  the  civil 
suit  amounts  to  substantially  the  same  thing,  with  a  difference  only 
in  the  consequences  following  a  judgment  adverse  to  the  claimant. 
When  an  acquittal  in  a  criminal  prosecution  on  behalf  of  the  govern- 
ment is  pleaded  or  offered  in  evidence,  by  the  same  defendant,  in  an 
action  against  him  by  an  individual,  the  rule  does  not  apply,  for  the 
reason  that  the  parties  are  not  the  same,  and  often  for  the  additional 
reason  that  a  certain  intent  must  be  proved  to  support  the  indict- 
ment which  need  not  be  proved  to  support  the  civil  action.     But 

i25Skidmore  v.  Bricker.  77  111.  164.  See  Wilson  v.  Manhattan  Ry.  Co.,  2 
Mis<?.  Rep.  127,  20  N.  Y.  Supp.  852.  Compare  Maybee  v.  Avery.  18  Johns. 
(X.  T.)  352. 
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upon  this  record,  as  we  have  already  seen,  the  parties  and  the  matter 
in  issue  are  the  same."  *^* 

In  the  next  place,  a  criminal  sentence  may  be  admissible  in  evi- 
dence as  a  species  of  admission,  although,  strictly,  it  is  not  proper  to 
be  received  as  res  judicata.  Thus,  in  a  civil  action  for  assault  and 
battery,  the  defendant  gave  in  evidence,  in  mitigation  of  damages, 
the  record  of  his  conviction  in  a  criminal  court  on  an  indictment  for 
the  same  assault  and  a  receipt  of  the  sheriff  for  the  fine  and  costs  of 
the  prosecution.  The  judge  charged  that,  the  record  of  such  con- 
viction having  been  given  in  evidence  by  the  defendant  himself,  it 
was  no  longer  matter  of  doubt  that  an  assault  had  been  committed, 
and  the  plaintiff  would  be  entitled  to  some  damages.  And  herein,  it 
was  held,  there  was  no  error.  ^"^  On  the  same  principle,  if  the  de- 
fendant in  a  criminal  prosecution  pleads  "guilty,"  the  record  of  such 
prosecution  and  plea  may  be  used  as  evidence  against  him  in  a  subse- 
quent civil  action  involving  the  same  subject-matter,  as  tending  to 
prove  the  act  or  fact  on  which  the  indictment  was  framed.  But 
since  it  is  not  the  criminal  judgment,  but  the  plea,  or  rather  the  fact 
of  his  having  so  pleaded,  that  thus  becomes  evidence,  it  is  not  con- 
clusive upon  him.  It  is  receivable  as  an  admission  or  confession, 
but  it  may  be  controverted,  and  must  be  weighed  by  the  jury.^** 

"«  Coffey  T.  United  States,  116  U.  S.  436,  6  Sup.  a.  437,  29  L.  Ed.  684.  See 
also  Starkie,  Et.  pt.  2,  §  80;  Cooke  v.  Sboll,  5  Term  R.  255.  But  an  acquittal 
of  a  person  indicted  under  Rev.  St.  §  2461,  for  taking  timber  from  public 
lands,  is  not  a  bar  to  a  civil  action  against  bim  by  tbe  United  States  to  re- 
cover tbe  value  of  sucb  timber,  as  tbe  civil  case  turns  wbolly  upon  tbe  issue 
of  ownership,  and  does  not  involve  any  question  of  criminal  intent,  or  of 
forfeiture  for  probibited  acts.  Stone  v.  United  States,  167  U.  S.  178,  17  Sup. 
CL  778,  42  I/.  Ed.  127.  On  tbe  otber  band,  it  is  said  tbat  judgment  in  a 
criminal  case  by  tbe  state  against  an  individual,  tbat  certain  liquors  were 
not  kept  at  a  certain  date  witb  intent  to  dispose  of  tbem  unlawfully,  is  res 
Judicata,  as  to  tbe  intent  at  tbat  time,  in  a  proceeding  by  tbe  state  to  con- 
demn tbe  liquor,  tbougb  one  proceeding  is  criminal  and  tbe  otber  civil,  and 
thougb  tbe  second  is  in  rem,  it  being,  as  to  tbe  defendant,  on  bis  coming  in 
as  claimant,  a  proceeding  inter  partes.  State  v.  Intoxicating  Liquors,  72  Vt. 
253.  47  All.  779,  82  Am.  St  Rep.  ©37.  Tbat  even  where  tbe  parties  are  the 
same,  a  criminal  Judgment  is  not  always  and  necessarily  admissible  evidence 
in  a  dvil  issue,  may  be  seen  from  tbe  case  of  United  States  v.  Schneider  (C. 
C.)  35  Fed.  107. 

1"  Moses  V.  Bradley,  3  Wbart.  (Pa.)  272. 

» 28  Green  v.  Btdt'U,  48  N.  H.  546;  Clark  v.  Irvin,  9  Ohio,  131;    Bradley  v. 
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And  a  plea  of  nolo  contendere  to  an  indictment  with  a  protestation  of 
the  defendant's  innocence  will  not  conclude  him  in  a  civil  action  from 
disputing  the  facts  charged  in  the  indictment.*^* 

The  converse  of  the  foregoing  general  rule  holds  equally  true. 
That  is,  a  judgment  in  a  civil  action  is  not  ordinarily  admissible  as 
evidence  in  a  subsequent  criminal  prosecution.*'®  For  example,  a 
judgment  recovered  against  a  defaulting  tax  collector  and  his  sureties, 
in  a  civil  action  at  the  suit  of  the  county,  is  not  competent  evidence 
against  them  in  a  prosecution  on  the  criminal  side  afterwards  insti- 
tuted for  the  default.*'*  And  so  a  former  judgment  in  a  civil  action 
is  not  conclusive  in  a  penal  action  between  the  same  parties,  though 
the  same  question  was  litigated  in  both  actions,  because  the  measure 
of  proof  is  different  in  the  two  actions.*'*  But  in  one  case,  in  a 
prosecution  for  the  unlawful  removal  of  a  fence  from  land,  it  was  con- 
sidered that  a  judgment  in  a  former  civil  action  between  the  defend- 
ant and  the  prosecuting  witness,  rendered  before  the  commission  of 
the  alleged  trespass,  whereby  the  disputed  boundary  line  between 
their  respective  lands  was  defined  and  settled,  was  admissible  in  evi- 
dence. The  court  here  recognized  the  general  rule  that  civil  judg- 
ments are  not  admissible  in  criminal  prosecutions,  but  thought  that 
the  establishment  of  the  boundary  line  was  one  of  the  "legal  conse- 
quences" of  the  judgment,  to  prove  which,  as  well  as  the  fact  of  its  I 

I 
I 

Bradley,  11  Me.  367;    Woodruff  v.  Woodruff,  Id.  475;    Reg.  v.  Fontaine  Mo-  j 

reau,  11  Q.  B.  1033.    Where  one  pleaded  guilty  to  a  charge  of  assault  and  | 

battery,  and  paid  a  nominal  fine,  to  avoid  expense  and  loss  of  time  in  a  trial, 

he  may  show,  on  the  subse<iuent  trial  of  an  action  for  damages,  that  he  was 

not  in  fact  guilty  of  the  offense.    Crawford  v.  Bergen,  01  Iowa,  675,  60  N. 

W.  205.     So  the  record  of  conviction  of  a  wife  for  manslaughter  in  causing 

the  death  of  her  husband,  and  her  plea  admitting  guilt  of  manslaughter,  Is 

no  defense  to  a  suit  by  her  as  beneficiary  of  a  policy  of  insurance  on  his  Ufe, 

and  Is  no  evidence  of  anything  to  be  inferred  or  argued  from  it,  but  only 

evidence  of  the  conviction.     Schreiner  v.  High  Court  of  Order  of  Foresters, 

35  111.  App.  576. 

i2»  Comm.  V.  Ilorton.  9  Piclt.  (Mass.)  206. 

180  state  v.  Bradneck,  69  Conn.  212,  37  Atl.  492,  43  L.  R.  A.  620;  People 
V.  Leland,  73  Hun,  162,  25  N.  Y.  Supp.  943;  Dunagain  v.  State,  38  Tex.  Cr. 
App.  614,  44  S.  W.  148;  People  v.  Kenyon,  93  Mich.  19,  52  N.  W.  1033; 
People  V.  Beevers,  99  Cal.  286,  33  Pac.  844. 

181  Britton  v.  State,  77  Ala.  202. 

182  Riker  v.  Hooper,  35  Vt  457,  82  Am.  Dec.  646. 

(798) 


Ch.  18)  BSTOPPBL  BY  JUDGMENT.  §  530 

rendition,  a  judgment  is  always  admissible,  even  against  stran- 
gers.^*' But  one  criminal  sentence  is  always  receivable  as  evidence 
of  a  relevant  fact  in  another  criminal  proceeding  against  the  same 
person.  Thus,  on  the  trial  of  an  indictment  for  an  assault  on  a  police 
officer,  committed  while  the  defendant  was  under  arrest  for  drunk- 
enness, the  record  of  a  conviction  and  sentence  of  the  defendant  for 
drunkenness  at  the  time  of  his  arrest  is  conclusive  evidence  of  that 
fact"* 

f  530.    Decdsioiui  of  United  Statei  IiOBd  Department. 

The  rulings  and  decisions  of  the  land  department  of  the  United 
States  government  (including  in  that  term  the  secretary  of  the  inte- 
rior, the  commissioner  of  the  land  office,  and  the  registers  and 
receivers),  upon  questions  of  fact  presented  for  their  determination, 
in  cases  within  their  jurisdiction  in  the  official  business  of  the  land 
office,  and  in  the  absence  of  fraud  or  misrepresentation,  are  final  and 
conclusive  and  cannot  be  reviewed  or  re-examined  by  the  courts.^'* 

i»«  Dorrell  v.  State,  83  Ind.  357. 

ISA  Commonwealth  v.  Feldman,  131  Mass.  588. 

X8»  QoiBby  v.  CJonlan,  1(^  U.  S.  *420,  26  L.  Ed.  800;  Ballance  v.  Forsyth, 
24  How.  183.  16  L.  Ed.  733;  Johnson  v.  Towsley,  13  Wall,  72,  20  L»,  EdL 
485;  Warren  v.  Van  Brunt,  19  Wall  646,  22  L.  Ed.  219;  Comegys  v.  Vasse, 
1  Pet  198^  7  L.  Ed.  108;  Wilcox  v.  Jackson,  13  Pet.  498,  10  L.  Ed.  264; 
Lytle  y.  Arkansas,  9  How.  314,  13  L*.  Ed.  153;  St  Louis  Smelting  &  Re- 
fining Co.  y.  Kemp,  104  XJ.  S.  636,  26  L.  Ed.  875;  Barnard  v.  Ashley,  18 
How.  44,  15  L.  Ed.  285;  Garland  y.  Wynn,  20  How.  6,  15  L.  Ed.  801;  She]>- 
ley  T.  Cowan,  91  U.  S.  340,  23  L.  Ed.  424;  Moore  y.  Bobbins,  96  U.  S.  535, 
24  L.  Ed.  848;  Rector  y.  Gibbon,  111  U.  S.  276,  4  Sup.  Ct  605,  28  U  Ed. 
427;  Lee  v.  Johnson,  116  U.  S.  48,  6  Sup.  Ct.  249,  29  L.  Ed.  570;  Vance  v. 
Bnrbank,  101  U.  S.  514,  25  L.  Ed.  929;  Wright  v.  Roseberry,  121  U.  S.  488. 
7  Sup.  Ot  985,  30  L.  EdL  1039;  Oarr  y.  Fife,  156  U.  S.  494,  15  Sup.  Ct  427, 
39  L.  Ed.  608;  Scott  y.  Lockey  Iny.  Co.  (C.  C.)  60  Fed.  34;  MitcheU  v.  Cobb, 
13  Ala.  137;  Boatner  y.  Ventress,  8  Mart.  N.  S.  (La.)  644«  20  Am.  Dec.  266; 
Bobbins  y.  Bunn,  54  111.  48,  5  Am.  Rep.  75;  Porter  y.  Bishop,  25  Fla.  749, 
6  South.  863;  Bracken  y.  Parkinson,  1  Pin.  (Wis.)  G85;  Lamont  y.  Stimson, 
3  Wis.  546,  62  Am.  Dec.  696;  Boyce  y.  Danz,  29  Mich.  146;  State  y.  Batchel- 
der,  7  Minn.  121  (Gil.  79);  Hosmer  y.  Wallace,  47  Cal.  461;  Powers  y.  Leith, 
53  Cal.  711;  Valentine  y.  Sloss,  103  Cal.  215,  37  Pac.  326;  Iryine  y.  Tarbot, 
106  CSal.  237,  38  Pac.  896;  Grant  y.  Oliver,  91  Cal.  158,  27  Pac.  596;  Rush 
▼.  Valentine,  12  Neb.  513,  11  N.  W.  746;  Van  Sant  y.  Butter,  19  Neb.  351, 
27  N.  W.  299;  Sanford  y.  Sanford.  19  Or.  1,  13  Pac.  602;  Jeffords  y.  Hine 
(Ariz.)  11  Pac,  351;    Ferry  r.  Street,  4  Utah,  521,  11  Pac.  571;    Tatro  y. 
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But  to  have  this  conclusive  force  and  effect,  it  is  necessary  that  such 
decisions  should  be  made  in  accordance  with  the  regular  rules  of 
practice  in  the  department,  and  they  must  be  based  on  legal  evidence, 
or  upon  some  formal  inquiry,  at  which  the  parties  have  a  fair  oppor- 
tunity of  presenting  evidence  to  support  the  rights  which  they 
assert.^^*  And  it  must  be  noted  that  the  rulings  of  the  land  depart- 
ment are  binding  upon  the  courts  only  in  so  far  as  they  determine 
questions  of  fact ;  their  decisions  upon  points  of  law  are  not  final  in 
such  sense  as  to  preclude  a  review  by  the  courts  when  properly  pre- 
sented for  their  consideration.**^  But  although  a  decision  of  the 
land  office  may  be  plainly  erroneous,  as  a  matter  of  law,  yet  it  is  not 
for  that  reason  void,  but  only  voidable;  and  it  will  support  rights 
claimed  under  it  until  duly  reversed  or  set  aside,*'®  and  will  not  be 
impeachable  collaterally.*'*    And  where  there  was  a  mixed  question 

French,  33  Kan.  49,  5  Pac.  428;  Parsons  v.  Venzke,  4  N.  D.  452,  61  N.  W. 
1086,  50  Am.  St.  Rep.  668.  Among  the  officers  whose  rulings  are  conclusive 
are  also  to  be  included  the  surveyor  general  (Pin  y.  Morris,  1  Or.  230), 
and  the  board  of  commissioners  of  Mexican  land  claims.  Beard  v.  Federy, 
3  Wall.  478,  18  L.  Ed.  88.  Decisions  of  the  land  office  are  binding  not  only 
on  the  courts  of  the  federal  system,  but  also  upon  those  of  the  states. 
Stewart  v.  McIIarry,  159  U.  S.  643,  16  Sup.  Ct.  117,  40  L.  Ed.  290.  Amoni; 
the  questions  of  fact  finally  determinable  by  the  land  department  may- 
be mentioned  the  following,  as  examples:  Whether  given  lands  are  "swamp 
and  overflowed  lands,*'  witiiln  the  meaning  of  an  act  of  congress  (Heath 
V.  Wallace,  138  U.  S.  573,  11  Sup.  Ct.  380,  34  L.  Ed.  1063);  whether  given 
lands  are  "unfit  for  cultivation"  (United  States  v.  Budd,  144  U.  S.  154,  12 
Sup.  Ct.  575,  36  L.  Ed.  384);  whether  or  not  certain  lands  in  question  are 
within  the  description  of  "mineral  lands"  (Buena  Vista  Petroleum  Co.  v. 
Tulare  Oil  &  Mining  Oo.  [C.  C]  67  Fed.  226);  whether  land  is  of  such  a 
character  as  to  allow  of  a  homestead  entry.  Johnson  v.  Bridal  Veil  Lumber- 
ing Co.,  24  Or.  182,  33  Pac.  528. 

J8«Puget  Mill  Co.  V.  Brown  (C.  C.)  54  Fed.  987;  Parsons  v.  Venzke,  4 
X.  D.  4o2,  61  N.  W.  1036,  jIO  Am.  St.  Rep.  669. 

137  Sht^pley  V.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424;  Glidden  v.  Union  Pac. 
R.  Co.  (O.  C.)  30  Fed.  660;  Southern  Pac.  R.  Co.  v.  Wiggs  (O.  C.)  43  Fed. 
333;  Tate  v.  Carney,  24  How.  3o7.  16  L.  Ed.  693;  Hartman  v.  Smith,  7  Mont. 
19,  14  Pac.  648;  Tatro  v.  French,  33  Kan.  49,  5  Pac.  426;  Hosmer  v.  Wallace, 
47  Cal.  461;  Hess  v.  Bolinger,  48  Cal.  349;  Shelton  v.  Keirn,  45  Miss.  106. 
But  the  decisions  of  the  officers  of  the  land  department  are  not  reviewable 
for  mere  errors  of  judgment  upon  the  weight  of  evidence  in  a  contested  case 
before  them.    Shepley  v.  Cowan,  91  U.  S.  330,  23  L.  Ed.  424. 

138  United  States  v.  Winona  &  St.  P.  R.  Co.,  15  C.  C.  A.  96,  67  Fed.  948. 
i8»  Aurora  HiU  Con.  Min.  Co.  v.  Eighty-Five  Min.  Co.  (C.  C.)  34  Fed.  515 
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of  law  and  fact  to  be  determined  by  the  land  department,  and  the 
court  cannot  separate  it  so  as  to  ascertain  what  error  of  law  was 
committed,  the  decision  of  the  department  will  be  accepted  as  con- 
clusire.**® 

A  patent  to  land,  issued  by  the  proper  office  of  the  federal  govern- 
ment, is  both  a  conveyance  and  an  adjudication  upon  the  right  of 
the  patentee.  Hence  when  no  question  is  successfully  made  as  to 
the  jurisdiction  of  the  officers  of  the  land  department,  a  patent  issued 
by  them  is  final  and  conclusive  evidence  of  title  in  all  proceedings  at 
law.  It  cannot  be  impeached  or  attacked  collaterally,  nor  directly 
in  any  court  of  law,  although  a  court  of  equity  may  grant  relief  where 
fraud  is  shown.*** 

But  in  order  that  the  rulings  of  the  land  office  should  be  entitled 
to  the  character  and  effect  of  res  judicata,  it  is  vitally  necessary  that 
they  should  have  kept»strictly  within  their  jurisdiction.  If,  for  exam- 
ple, they  had  no  jurisdiction  or  authority  to  issue  a  particular  patent, 
— either  because  the  sale  of  the  land  was  not  authorized  by  law,  or  it 
had  been  reserved  from  sale,  or  already  patented  to  another,  for  any 
other  reason, — ^the  patent  is  void  and  may  be  collaterally  impeached 
in  an  action  at  law.^^'     It  is  also  an  important  and  well-settled 

i4«  Marquez  v.  FriBble,  101  U.  8.  473,  25  L.  Ed.  800. 

i«i  Header  t.  Norton,  11  WaU.  442,  20  L.  Bd.  184;  St.  Louis  Smelting  & 
Beflnlng  Co.  y.  Kemp.  104  U.  S.  63H,  26  L.  Ed.  875;  United  States  v.  Mar- 
shaU  Silver  MIn.  Co.,  129  U.  8  579,  9  Sup.  Ct.  343,  32  U  Ed.  734;  Harden 
T.  Northern  Pac.  R.  Oo.,  154  U.  S.  288,  14  Sup.  Ot.  1030,  38  L.  Ed.  992; 
United  States  t.  Winona  &  St.  P.  R.  Oo.,  15  C.  C.  A.  96,  67  Fed.  W8; 
Turner  t.  DonneUj,  70  Cfel.  597,  12  Pac.  460;  Green  v.  Barker,  47  Neb. 
U34,  66  N.  W.  1082;  Hosmer  y.  Wallace,  47  Gal.  461;  Boyce  v.  Danz,  29 
Mich,  146;  Ferry  t.  Street,  4  Utah.  521,  11  Pac.  571;  Sanford  v.  Sanford, 
19  Or.  1,  13  Pac.  602;  Lamont  t.  Stlmson,  3  Wis.  545,  62  Aro.  Dec.  696; 
Webber  t.  Pere  Marquette  Boom  Co.,  62  Mich.  626,  30  N.  W.  469;  Pin  v. 
MoTTlg,  1  Or.  230;  Mitchell  v.  Cobb,  13  Ala.  137;  Ard  v.  Pratt,  43  Kan. 
419,  28  Pac.  646;  Kinney  v.  I>ej?man,  12  Neb.  237,  11  N.  W.  318. 

»««WUcox  V.  Jackson,  13  Pet.  511,  10  L.  Ed.  264;  Davis  v.  Weibbold. 
K»  U.  S,  507.  11  Sup.  Ot.  628,  35  L.  Ed.  238;  Doolan  v.  Garr,  125  U.  S. 
fil8.  8  Sup.  Ct.  1228,  31  L.  Bd.  844;  United  States  v.  Winona  &  St.  P.  R. 
<'o..  15  O.  O.  A.  96,  67  Fed.  948;  Knight  v.  United  Land  Ass'n,  142  U.  S. 
IBl.  12  Sup.  Ct  258,  3.5  L.  Ed.  974;  Sherman  v.  Buiclc.  93  U.  S.  2()0,  23 
L.  Ed.  849;  Foot  v.  Ilinkell.  78  Cal.  158,  20  Pac.  393;  SL  Louis  Smelting 
A  Refining  Co.  t.  Kemp,  104  U.  S.  636,  26  L.  Ed,  875;  Northern  Pnc.  R. 
Co.  V.  McOormick.  19  C.  C.  A.  165,  72  Fed.  736;   Webber  v.  Pere  Marquette  | 
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rule  that  when  the  grant  of  a  patent  from  the  land  office  has  been 
procured  through  fraud,  mistake,  imposition,  or  misconstruction  of 
the  law  of  the  case,  the  United  States,  or  any  contesting  claimant 
for  the  land,  may  have  relief  in  a  court  of  equity.^*'     But  the  fraud 

Boom  Co.,  62  Mich.  626,  30  N.  W.  469;  Danforth  t.  Morrical,  84  Dl.  456; 
Havard  v,  Atkins,  24  La.  Ann.  511;  Doe  v.  Watts,  7  Smedes  &  M.  (Miss.) 
363,  45  Am.  Dec.  308;  Cummlngs  v.  PoweU,  116  Mo.  473,  21  S.  W.  1079, 
38  Am.  St  Rep.  610;  Ferry  v.  Street,  4  Utah',  521,  11  Pac.  571;  Kean  v. 
Roby  (Ind.)  42  N.  E.  1011;  Crapo  v.  Township  of  Troy,  98  Mich.  635,  57 
N.  W.  806;  Silver  Bow  Min.  &  Mill.  Co.  v.  Clark,  6  Mont  378,  5  Pac.  570; 
Schwenke  v.  Union  Depot  &  R.  Co.,  7  Colo.  512.  4  Pac.  905.  I 

i*»Lytle  V.  Arkansas,  22  How.  193.  16  L.  Ed.  306;  Garland  v.  Wynn, 
20  How.  6,  15  L,  Ed.  801;  Johnson  v.  Towsley,  13  WaU.  72.  20  L.  Ed. 
485;  Moore  v.  Robbins.  96  U.  S.  535,  24  L.  Ed.  8i8;  United  States  t.  Minor, 
114  U.  S.  233,  5  Sup.  Ot.  836,  29  L.  Ed.  110;  United  States  v.  Beebe,  127 
U.  S.  338,  8  Sup.  Ct.  1083.  32  L.  Ed.  121;  United  States  v.  San  Jacinto  Tin 
Co.,  125  U.  S.  273,  8  Sup.  Ct  850,  31  L.  Ed.  747;  Quinby  v.  Conlan.  104 
U.  S.  420.  26  L.  Ed.  800;  Lee  v.  Johnson,  116  U.  §.  48.  6  Sup.  Ct  249,  2d 
L.  Ed.  570;  United  States  v.  Maxwell  Land-Grant  Co..  121  U.  S.  325,  7  Sup. 
Ct.  1015,  30  L.  Ed.  949;  Sanford  v.  Sanford,  139  U.  S.  642,  11  Sup.  Ct. 
666.  35  L.  Ed.  290;  Germania  Iron  Go.  y.  United  States,  7  O.  C.  A.  256,  58 
Fed.  344;  United  States  v.  Winona  &  St  P.  R.  Co.,  15  C.  C.  A.  96,  67  Fed. 
948;  United  States  v.  Williams  (C.  C.)  30  Fed.  309;  United  States  v.  Rose 
(C.  O.)  24  Fed.  196;  Wynn  v.  Garland,  16  Ark.  440;  Bisson  v.  Curry.  35 
Iowa.  72;  State  v.  Bacheld«,  5  Minn.  223  (GU.  178),  80  Am.  Dec.  410;  Oor- 
bett  V.  Wood,  32  Minn.  g09,  21  N.  W.  734;  Empey  v.  Plugert,  64  Wis.  608. 
25  N.  W.  5G0;  Lamont  v.  Stimson,  3  Wis.  545,  62  Am.  Dec.  696;  Rogers  ▼. 
Brent,  10  111.  573,  50  Am.  Dec.  422;  Porter  v.  Bishop,  25  Fla.  749,  6  South. 
863;  Doe  v.  Watts.  7  Smedes  &  M.  (Miss.)  363,  45  Am.  Dec.  308.  In  the 
case  of  Johnson  v.  Towsley,  supra.  It  is  said  that  when  a  special  tribunal 
is  authorized  to  hear  and  determine  certain  matters  arising  In  the  course 
of  its  duties,  its  decisions  within  the  scope  of  its  authority  are  conclusive. 
On  this  principle,  the  action  of  the  land  department  in  issuing  a  patent  for 
land  is  conclusive  in  all  courts,  and  in  all  proceedings,  where,  by  the  rules 
of  law,  the  legal  title  must  prevail.  But  courts  of  equity,  both^  in  England 
and  In  this  country,  have  always  had  the  power  in  certain  classes  of  cases 
to  Inquire  into  and  correct  injustice  and  wrong,  in  both  executive  and  Ju- 
dicial action,  founded  in  fraud,  mistake,  or  other  special  ground  of  equity, 
when  private  rights  are  invaded.  In  this  manner  the  most  solemn  Judg- 
ments of  courts  of  law  have  been  annulled,  and  patents  and  other  important 
Instruments  issuing  from  the  crown  or  other  executive  branch  of  the  govern- 
ment have  been  reformed,  corrected,  declared  void,  or  other  appropriate 
relief  granted.  The  land  office,  dealing  as  it  does  with  private  rights  of 
great  value  in  a  manner  where  it  is  particularly  liable  to  be  imposed  upon 
by  fraud,  false  swearing,  and  mistakes,  exemplifies  the  value  and  the 
necessity  of  this  equitable  Jurisdiction.    If  a  patent  has  been  obtained  by 
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for  which  a  patent  may  be  cancelled  or  set  aside  is  such  as  is  extrinsic 
or  collateral  to  the  matters  contested,  and  not  a  fraud  which  was  in 
issue  before  the  land  department.^**  The  right  of  the  United  States 
to  bring  suit  to  set  aside  or  cancel  a  patent  for  land  issued  in  it^ 
name,  for  fraud  or  mistake,  exists  only  when  the  government  has  an 
interest  in  the  remedy  sought  by  reason  of  its  interest  in  the  land,  or 
when  the  fraud  has  been  practised  on  the  government  and  operates 
to  its  prejudice,  or  when  it  is  under  some  obligation  to  some  individ- 
ual to  itiake  his  title  good  by  setting  aside  the  fraudulent  patent,  or 
the  duty  of  the  government  to  tlie  public  requires  such  action.  When 
it  is  apparent  that  the  only  purpose  of  bringing  the  suit  is  to  benefit 
one  of  two  claimants  to  the  land,  and  the  government  has  no  interest 
in  the  matter,  the  suit  must  fail.'**  Further,  patents  will  not  be  set 
aside  on  the  ground  of  fraud,  unless  the  proof  of  fraud  is  clear  and 
strong.***  And  when  the  United  States  sues  for  the  cancellation  of 
a  patent,  it  must  assume  the  burden  of  proving  the  fraud  charged, 
even  though  this  involves  proving  a  negative.**' 

fraud  and  perjury,  the  successful  claimant  will  be  regarded  In  equity  as 
trustee  for  the  true  owner,  who  may,  by  proper  proceedings  In  equity, 
compel  a  convey ance  to  himself  of  the  legal  title.  Plummer  v.  Brown,  70 
Cal.  544,  12  Pac.  464;  Lamont  y.  Stlmson,  3  Wis.  545,  62  Am.  Dec.  696; 
Parsons  v.  Venzke,  4  N.  D.  452,  61  N.  W.  1036,  50  Am.  St  Rep.  669;  Boyee 
T.  Danz,  29  Mich.  146. 

1*4  United  States  v.  Throckmorton,  98  U.  S.  61,  25  I/.  Ed.  93;  United 
States  V.  San  Jacinto  Tin  Ck).  (O.  C.)  23  Fed.  279;  United  States  t.  White 
(G.  a)  17  Fed.  561.  And  "It  is  not  enough  that  fraud  and  imposition  have 
been  practised  upon  the  department,  or  that  false  testimony  or  fraudulent 
documents  have  been  presented;  It  must  appear  that  they  affected  the 
determination,  which,  otherwise,  would  have  been  in  favor  of  the  plaintiff." 
Lee  V.  Johnson,  116  U.  S.  48,  6  Sup.  Ct.  249,  29  L.  Ed.  570. 

"•United  States  v.  San  Jacinto  Tin  Co.,  125  U.  S.  273,  8  Sup.  Ct  850, 
81  L.  Ed.  747.  See  United  States  v.  Iron  Silver  Min.  Co.  (C.  0.)  16  Fed. 
810;  San  Pedro  &  C.  Co.  v.  United  States,  146  U.  S.  120,  13  Sup.  Ct.  94,  36 
L.  Ed,  911;  United  States  v.  Missouri,  K.  &  T.  Ry.  Co.,  141  U.  S.  358,  12 
Sup.  Ct.  13,  35  L.  Ed.  786. 

i4«  United  States  v.  Budd,  144  U.  S.  154,  12  Sup.  Ot  575,  36  L,  Ed.  384. 

"T  Oolorado  Coal  &  Iron  Co.  v.  United  States,  123  U.  a  307,  8  Sup.  Ct 
131«  31  L.  Ed.  182. 
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I  531.    Rulings  of  Oovenuaent  OiBcials. 

By  an  extension  of  tht  principle  of  res  judicata,  from  its  strict 
application  to  the  judgments  of  the  courts,  the  conclusive  effect  of  a 
judgment  has  been  accorded  to  the  rulings  of  certain  officials  of  the 
general  government,  when  iexercising  functions  which  are  judicial  in 
their  nature.  Thus  the  decision  of  the  United  States  commissioner 
of  patents,  in  grahting  or  extending  a  patent,  cannot  be  attacked  col- 
laterally for  fraud  and  imposition  practised  upon  him,  but  only  in 
a  direct  suit  to  impeach  and  set  aside  the  patent.***  So  also,  rulings 
made  by  the  comptroller  of  the  currency,  upon  matters  within  his 
special  jurisdiction  in  respect  to  the  national  currency,  are  held 
binding  in  collateral  inquiries.**"  But  it  has  been  said  that  the  deci- 
sion of  the  secretary  of  the  interior,  that  a  pre-emption  claim  is 
valid,  is  not  an  estoppel  upon  one  who  contested  the  same,  not  as  a  j 

pre-emption  claimant,  but  claiming  under  an  act  of  congress  donating  } 

land  to  a  state,  even  if  it  is  binding  Upon  contesting  claimants  of  the  i 

right  to  pre-emption."®     The  appraisement  and  liquidation  of  cus-  | 

toms-duties  by  the  appraiser  and  collector  are  considered  binding  and  ; 

conclusive  in  all  collateral  proceedings,  and  in  the  absence  of  any 
re-liquidation  or  re-appraisement,  cannot  be  disregarded  or  reviewed 
except  in  the  modes  provided  in  the  statutes;  a  suit  in  the  district 
court  is  not  one  of  those  modes.*** 

1*8  Eureka  Clothes  Wringing  Mach.  Co.  v.  Bailey  Washing  &  Wringing 
Mach.  Co.,  11  Wall.  488,  20  L.  Ed.  209;  Providence  Rubber  Co.  v.  Goodyear,  9 
Wall.  788,  19  L.  Ed.  566. 

i4»  Casey  v.  Galli,  94  U.  S.  673,  24  L.  Ed.  168,  307.  In  New  York,  it  is  held 
that  the  decision  of  a  superintendent  of  the  banking  department  of  the  state. 
In  refusing  an  application  for  a  certificate  of  compensation  alleged  to  be  due 
to  a  special  bank  examiner,  is  binding  on  a  succeeding  superintendent,  in  case 
of  a  second  application  by  the  same  person  on  the  same  state  of  facts,  as 
res  Judicata  of  the  claim  in  question.  People  v.  Preston,  62  Hun,  185,  16  N. 
Y.  Supp.  488. 

150  Megerle  v.  Ashe,  33  Cal.  74. 

161  United  States  v.  McDowell  (D.  C.)  21  Fed.  563. 
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On  the  principles  laid  down  in  the  preceding  sections,  the  character 
of  conclusiveness  attaches  to  the  rulings  mad^  by  certain  boards  or 
officers  of  municipal  corporations.  Thus,  when  the  statutes  commit 
to  a  board  of  county  commissioners  or  supervisors  or  auditors,  or  to 
a  town  council,  the  duty  of  examining  and  auditing  claims  against 
the  municipality,  their  action  in  auditing,  adjusting,  allowing,  or 
rejecting  such  a  claim  is  judicial  in  its  nature,  and  their  decision  is 
binding  and  conclusive  unless  reversed  on  appeal.^ °*  "The  acts  of  a 
board  of  audit,  within  its  jurisdiction,  in  the  absence  of  fraud  or  col- 
lusion, are  final  and  conclusive,  and  cannot  be  questioned  in  a  col- 
lateral proceeding.  Whether  the  claim  is  a  proper  town  or  county 
charge,  in  a  case  where  it  is  doubtful  and  rests  upon  disputed  evi- 
dence, and  what  amount  shall  be  allowed^  when  not  fixed  by  statute, 
are  questions  which  the  statute  commita  to  the  determination  of  the 
board  of  audit,  and  however  much  it  may  err  in  judgment  upon  the 
facts,  so  long  as  it  keeps  within  its  jurisdiction  and  acts  in  good  faith, 
its  audit  cannot  be  overhauled,  but  is  final  as  well  to  the  tax-payers 
as  to  the  claimant."  ^*'  So  also,  road  commissioners,  in  adjudicating 
upon  the  necessity  of  a  road  and  in  locating  and  making  assessments 
for  the  same,  act  judicially;  the  records  of  their  proceedings  and 
judgments  are  entitled  to  the  same  respect  as  the  records  and  judg- 
ments of  other  tribunals,  so  long  as  they  act  within  their  jurisdiction, 
and  cannot  be  attacked  collaterally.^'^  But  in  Indiana,  and  possibly 
elsewhere,  a  board  of  city  commissioners,  appointed  under  a  statute 
in  relation  to  the  laying  out  of  streets  in  cities,  and  charged  with  the 

i52  08tcrhoudt  v.  Kigney,  98  N.  Y.  222;  Placer  County  v.  CampbeU  (Cal.) 
11  Pac.  602;  Oolusa  CJo.  r.  De  Jarnett,  55  Cal.  375;  Carroll  v.  Board  of  Police 
of  Twhamingo  County,  28  MIbs.  38;  KeUy  t.  Wlmberly,  61  Miss.  648;  State 
V.  Board  of  Comers  of  Buffalo  County,  6  Neb.  454;  Maxwell  v.  Board  of 
Com'rs  of  Fulton  County,  119  Ind.  20,  19  N.  E.  617;  Sioux  County  t.  Jameson, 
43  Xeb.  265,  61  X.  W.  596;  Longlnette  y.  Shelton  (Tenn.  Ch.)  52  S.  W.  1078. 
Compare  Board  of  Com'rs  of  Jackson  County  t.  Nichols,  12  Ind.  App.  315,  40 
N.  E.  277,  54  Am.  St  Rep.  528;  Cbapman  v.  State,  104  Cal.  600,  38  Pac.  457. 

ifts  Osterhondt  t.  Rigney,  98  N.  Y.  222. 

>»*  Longfellow  v.  Quimby,  29  Me.  196,  48  Am.  Dec.  525.  Compare  Win- 
chester ▼•  Board  of  Com'rs  of  Cecil  County,  78  Md.  266,  27  Atl.  1075. 
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assessment  of  benefits  and  damages  to  propertyowners,  do  not  con- 
stitute a  court/' nor  have  their  reports  the  effect  of  judgmefiU.^'' 
Where  the  law  has  committed  to  the  common  council  of  a  city  the 
duty  of  canvassing  the  returns  and  from  them  determining  the  result 
of  an  election,  and  the  council  has  performed  that  duty  and  made 
their  determination,  the  question  as  to  the  effect  of  the  returns  made 
is  not  open  for  determination  by  a  jury  in  an  action  in  which  the  title 
of  the  officer  to  his  office  comes  up  collaterally.  "If  the  question  had 
arisen  in  an  action  in  the  nature  of  a  quo  warranto  information,  the 
evidence  would  have  been  competent.  But  it  would  be  intolerable  to 
allow  a  party  affected  by  the  acts  of  a  person  claiming  to  be  an 
officer,  to  go  behind  the  official  determination  to  prove  that  such  offi- 
cial determination  arose  out  of  mistake  or  fraud."  ^^^  Where  a 
board  of  commissioners  of  police  are  invested  with  jurisdiction  to  try 
members  of  the  police  force  of  a  city  for  immoral  or  disorderly  con- 
duct, their  judgment  that  a  policeman  has  been  guilty  of  such  con- 
duct is  conclusive  until  reversed.^"^  In  England,  on  similar  princi- 
ples, orders  of  the  commissioners  of  sewers,  requiring  land-owners  to 
repair  and  alter  sea-walls,  may  be  given  in  evidence  as  adjudications 
by  a  court  of  competent  jurisdiction,  without  proof  of  their  having 
been  acted  upon.^"'  [ 

I 

S  633.    Jvdsmei&ts  ConolnflTe  on  Habeas  Corpvs. 


The  conclusive  and  irrefragable  character  of  a  judgment  when  it 
is  brought  in  question  in  proceedings  by  habeas  corpus,  has  been 
clearly  stated  by  the  supreme  court  of  Pennsylvania  in  the  following 
language :  "On  a  habeas  corpus  the  judgment  even  of  a  subordinate 
state  court  cannot  be  disregarded,  reversed,  or  set  aside,  however 
clearly  we  may  perceive  it  to  be  erroneous,  and  however  plain  it  may 
be  that  we  ought  to  reverse  it  if  it  were  before  us  on  appeal  or  writ 
of  error.  We  can  only  look  at  the  record  to  see  whether  a  judgment 
exists,  and  have  no  power  to  say  whether  it  is  right  or  wrong.     It 

155  city  of  Elkhart  v.  Slmonton,  71  Ind.  7. 

186  Hadley  v.  Mayor,  etc..  of  City  of  Albany,  33  N.  Y.  603,  88  Am.  Dec.  412. 

iftT  Queen  v.  City  of  Atlanta,  59  Ga.  318. 

158  Rej?ina  v.  Leigh,  10  Adol.  &  E.  398. 
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is  conclusively  presumed  to  be  right  until  it  is  regularly  brought  up 
for  revision.  ••  .  .  .  But  the  rule  is  so  familiar^  so  universally 
acknowledged,  and  so  reasonable  in  itself,  that  it  requires  only  to  be 
stated.  It  applies  with  still  greater  force,  or  at  least  for  much 
stronger  reasons,  to  the  decisions  of  the  federal  courts.  Over  them 
we  have  no  control  at  all,  under  any  circumstances,  or  by  any  process 
that  could  be  devised."  *"•  The  proceedings  on  habeas  corpus  in  the 
federal  courts  are  not  governed  by  the  laws  of  the  states  on  that  sub- 
ject, but  by  the  common  law  of  England  as  it  stood  at  the  adoption 
of  the  constitution,  subject  to  such  alterations  as  congress  may  pre- 
scribe; and  under  that  system,  a  decision  under  one  writ,  refusing 
the  discharge  of  a  prisoner,  is  no  bar  to  the  issuing  of  any  number 
of  other  successive  writs  by  any  court  or  magistrate  having  jurisdic- 
tion.* ••  We  have  already  treated  of  the  collateral  impeachment  of 
'judgments  by  habeas  corpus  proceedings,  and  the  limitations  under 
which  the  validity  of  the  sentence  may  be  thus  inquired  into/** 

Pabt  IV.     Of  the  Persons  Concluded  by  Judgments. 

I  534.    Parties  and  PiiTie*. 

To  state  the  rule  in  its  most  general  form,  we  may  say  that  judg- 
ments and  decrees  are  conclusive  evidence  of  facts  only  as  between 
parties  and  privies  to  the  litigation.^**  And,  in  the  case  of  a  former 
adjudication  set  up  in  defense,  it  is  no  bar  unless  the  parties  to  the 

ii»  WUUam8on*8  Case,  26  Pa.  9,  17,  67  Am.  Dec.  374.  See,  also,  Doyle  v. 
Commonwealth,  107  Pa.  20;  State  v.  Bechdel,  37  Minn.  360,  34  N.  W.  334,  5 
Am.  St  Kep.  854;  Ex  parte  Adams,  25  Miss.  883,  50  Am.  Dec.  234;  In  re  Gra- 
ham, 74  Wis.  450,  48  N.  W.  148,  17  Am.  St  Rep.  174;  In  re  Gut  Lun,  83  Fed. 
141;  State  t.  Adler,  67  Ark.  460,  55  S.  W.  851;  In  re  Sneden.  105  Mich.  61, 
62  N.  W.  1000,  55  Am.  St.  Rep.  435;  Ex  parte  Stephen,  114  Cal.  278,  46  Pac. 
86;  In  re  Graham,  7  Wash.  237,  34  Pac.  931.  Compare  Bradley  v.  Beetle,  153 
Mass.  154,  26  X.  E.  429. 

i«o  Ex  parte  Ejiine,  3  Blatchf.  1,  Fed.  Gas.  No.  7,597. 

"J  Supra,  Tol.  1,  88  254-259. 

i«s  Day  T.  Combination  Ral)ber  Co.,  2  Fed.  570;  Ainslie  t.  Mayor  of  City 
of  New  York,  1  Barb.  (N.  Y.)  1C8;  In  re  Lightner's  Estate,  187  Pa.  St.  237,  41 
Atl.  46;  Ellis  t.  Oowl,  46  Kan.  100,  26  Pac.  434;  Jarrell  v.  Brubaker,  150  Ind. 
280,  49  N.  B.  1050;  Heffron  v.  Knickerbocker,  51  111.  App.  291;  Fuller  t. 
Brownell,  48  Neb.  145,  67  N.  W.  6, 
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£rst  judgment  are  the  same  as  those  to  the  second  proceeding.^** 

On  the  principle  that  estoppels  must  be  mutual,  •no-  person  is  entitled 
to  take  advantage  of  a  former  judgment  or  decree,  as  decisive  in  his 
favor  of  a  matter  in  controversy,  unless,  being  a  party  or  privy  there- 
to, he  would  have  been  prejudiced  by  it  had  the  decision  been  the 
other  way.***  Further,  a  valid  and  subsisting  judgment  is  conchisive 
against  each  party, — ^against  the  defendant,  that  the  amount  adjudged 
is  due,  and  against  the  plainti£F,  that  no  more  is  due  on  account  of  the 
contract  or  liability  put  in  suit.***  Now  it  becomes  important  to  in- 
quire, who  are  considered  parties  to  a  litigation  in  such  sense  as  to  be 
bound  by  the  decision  therein?  According  to  the  definition  first 
formulated  by  a  leading  writer  on  Evidence,  and  followed  in  many 
cases,  "those  are  held  to  be  parties  who  have  a  right  to  control  the 
proceedings,  to  make  defense,  to  adduce  and  cross-examine  the  wit- 
nesses, and  to  appeal  from  the  decision  if  any  appeal  lies."  **•  The' 
classification  proposed  by  a  learned  judge  in  Georgia  is  aho  worth 
quoting  here.  It  is  as  follows :  "Under  the  term  'parties'  the  law  in- 
cludes all  who  are  interested  in  the  subject-matter  of  litigation,  who 
will  be  gainers  or  losers  by  its  result,  and  for  or  against  whom  the 
record  of  the  former  proceedings  might  be  adduced  in  evidence  in 
another  trial ;  those  who  have  the  right  to  be  heard,  and  to  offer  testi- 
tnony  and  examine  the  witnesses.  Trivies'  are  those  who  are  so 
connected  with  the  parties  in  estate,  or  in  blood,  or  in  law,  as  to  be 
identified  with  them  in  interest,  and  consequently  to  be  affected  with 
them  by  the  litigation,  as  lessor  and  lessee,  heir  and  ancestor,  executor 

i«t  Degelos  v.  Woolfolk,  21  La.  Ann.  706. 

!««  Appeal  of  Chandler^s  Ex*r,  11  Wkly.  Notes  Cas.  421.  See,  infnu  I  548. 
But  In  considering  whether  an  Issue  Is  res  Judicata,  It  is  immaterial  that  such 
issue  was  raised  in  the  former  suit  by  the  party  who  now  insists  that  it  is 
Qoncluded  by  the  Judgment,  or  that  he  supported  the  issue  by  evidence  and 
Induced  the  court  to  rule  and  charge  in  his  favor  on  it.  Brown  v.  Tillman, 
121  Ala.  626,  25  South.  836. 

i«BBank  of  Mobile  v.  Mobile  &  O.  R.  Co.,  69  Ala.  305.  Where  there  are 
several  plaintiffs,  and  a  decree  is  made  in  favor  of  some  of  them  only,  it  is 
conclusive  that  the  others  are  not  entitled  to  relief,  though  it  does  not  ex- 
pressly so  declare,  where  it  is  clearly  inferable,  from  the  decree  as  a  whole, 
that  such  was  the  intention  of  the  Judge  who  framed  it.  H.  B.  Claflin  Co.  y. 
De  Vaughn,  106  Ga.  282,  32  S.  E.  108. 

i««  1  Greenl.  Ev.  f  535;  Peterson  y.  Lothrop,  34  Pa.  223;  Cecil  y.  Cecil.  19 
Md.  72.  81  Am.  Dec.  626. 
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tnd  tert^or.  All  others  not  included  in  either  of  these  classes  are 
of  course  strangers."  ^'^  A  disposition  is  manifest  in  some  of  the 
authorities  to  require  record  evidence  of  the  connection  of  a  party 
with  the  suit.  "Parties  to  a  judgment  are  those  whose  names  appear 
upon  the  record  as  plaintiff  and  defendant."  *•*  "To  ascertain  the 
extent  of  the  effect  of  a  judgment  or  decree,  in  relation  either  to  the 
matfeers  thereof  or  parties  thereto,  the  record  of  the  suit  in  which  it 
may  have  been  rendered  or  pronounced  should  be  explored.  It 
affords  the  information  most«  if  not  solely,  to  be  relied  upon,  in  the 
progress  of  such  an  inquiry.  The  law  imputes  to  the  record  abso- 
lute verity,  and  will  not  permit  the  matter  which  it  imports  to  be 

gainsaid  or  traversed And  hence  results  (as  we  believe) 

the  rule  that  none  are  to  be  considered  as  parties  to  a  suit,  and  bound 
in  that  character  by  a  judgment  or  decree  therein,  but  those  who  are 
named  as  such  in  the  record  thereof."  *••  While  it  is  true  that,  in 
the  majority  of  cases,  the  record  will  furnish  all  necessary  information 
as  to  the  parties  to  the  prior  proceeding,  and  while  undoubtedly  it 
should  be  consulted  in  all  cases,  the  above  statement  of  the  rule  can- 
not be  accepted  without  important  qualifications.  For,  in  the  first 
place,  it  may  happen  that  a  party  is  sued  by  a  wrong  name.  Yet  if 
he  is  rightly  served,  and  makes  no  objection  to  the  misnomer,  and 
is  afterwards  connected  with  the  record  by  proper  averments,  he  will 
be  conclusively  bound  by  the  judgment,^^®  And  in  the  second  place, 
as  will  appear  more  fully  in  succeeding  sections,  persons  often  con- 
nect themselves  with  a  suit,  by  actively  assuming  the  prosecution  or 
defense,  and  thereby  become  bound  by  the  result  of  the  litigation, 
although  not  appearing  on  the  record.  But  with  such  exceptions  as 
these,  it  is  generally  true  that  the  record-parties  are  those  who  are 
estopped  by  the  judgment.  It  is  also  to  be  remarked  that  the  adjudi- 
cation of  a  matter  in  a  suit  in  which  a  person  is  named  as  a  party,  but 
of  whose  person  the  court  acquires  no  jurisdiction,  by  service  of  pro- 

!•'  Brown  ▼.  Chaney,  1  Kelly  (Ga.)  412,  Lumpkin,  J.  Further  as  to  the 
question  who  are  privies,  see  infra,  S  540. 

!••  Same's  Appeal,  26  Pa.  IW;  Walters  v.  Wood,  61  Iowa,  290,  16  N.  W.  116. 

i«»  Allin  V.  Hairs  Heirs,  1  A.  K.  Marsh.  (Ky.)  525. 

170  Barry  v.  Carothers,  6  Rich.  Law  (S.  C.)  331.  See  McCormick  v.  Bran- 
nan,  24  Pa.  Co.  Ct  K.  497.    And  see,  supra,  vol.  1,  S  213. 
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cess  or  otherwise*  cannot  be  considered  as  res  judicata  as  to  sucb 
person.*^^ 

§  634a«    Jndsment  mm  Estoppel  agatwt  tJaited  Stetes  or  State. 

While  there  are  oases  in  which  it  may  be  questioned  whether  the 
government  will  be  concluded  by  an  estoppel  in  pais,  and  while 
there  are  varying  decisions  as  to  whether  it  will  be  bound  by  an 
estoppel  by  deed,  it  has  never  been  successfully  contended  that  the 
United  States  would  not  be  subject,  Kke  any  ordinary  suitor,  to  the 
principle  of  res  judicata  when  it  voluntarily  goes  into  the  courts  as 
a  litigant.*^*  The  rule  is  the  same  in  regard  to  a  state.  When 
a  state  invokes  the  judgment  of  a  court  for  any  purpose,  it  lays 
aside  its  sovereignty  and  consents  to  be  bound  by  the  decision  of  the 
court,  whether  such  decision  be  favorable  or  adverse,  since  the 
state  is  bound  by  the  doctrine  of  res  judicata  to  the  same  extent  as 
any  private  litigant.^^*  Thus,  a  judgment  in  a  suit  for  the  collection 
of  taxes  operates  as  an  estoppel  against  the  state,  or  any  agency 
of  the  state,  in  suits  concerning  the  same  taxes  or  those  subsequently 
accruing  under  the  same  statute.^^*  A  more  difficult  question  arises 
when  we  inquire  whether  a  state  will  be  bound  by  a  judgment  against 
one  of  its  municipal  corporations,  concerning  public  interests,  prop- 
erty, or  rights.  Ordinarily,  it  would  appear,  such  a  judgment  will 
be  conclusive  only  on  the  corporation  immediately  involved  in  the 
suit.^^'  But  in  California,  it  is  held  that,  where  a  municipal  corpo- 
ration is  endowed  with  full  power  and  jurisdiction  over  the  public 
parks  within  its  territory,  a  judgment  adverse  to  the  corporation,  in 
a  suit  prosecuted  by  it,  wherein  it  claims  the  legal  title  to  land  as 

171  Garrigue  v.  Arnott,  80  111.  App.  24;  Shaefer  v.  Gates,  2  B.  Mon.  (Ky.) 
453,  38  Am.  Dec.  164. 

172  Fendall  v.  United  States,  14  Ct  01.  247;  United  States  v.  O'Grady,  22 
Wall.  641,  22  L.  Ed.  772;  Atlantic  Dredging  Co.  v.  United  States,  35  Ct  CI. 
463.    Compare  The  John  Shilllto  Oo.  v.  McClung,  2  0.  C.  A.  526,  51  Fed.  868. 

178  state  V.  Kennedy,  60  Neb.  300,  83  N.  W.  87;  City  of  New  Orleans  v. 
Citizens'  Bank  of  Louisiana,  167  U.  S.  371,  17  Sup.  Ct.  905,  42  L.  Ed.  202; 
People  V.  Linda  Vista  Irr.  Dist.,  128  Cal.  477.  61  Pac.  86. 

174  stone  V.  Bank  of  Kentucky.  174  U.  S.  799,  19  Sup.  Ct.  881,  43  L.  Ed. 
1187;  Bank  of  Kentucky  v.  Stone.  88  Fed.  383;  Bridge  Co.  v.  Douglass,  12 
Bush  (Ky.)  673. 

17  5  See  People  v.  I-K)effler,  175  111.  585,  51  N.  B.  785. 
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part  of  a  public  park  and  as  trustee  of  the  people  of  the  state,  will 
be  a  bar  to  any  subsequent  action  by  the  people  of  the  state  for  the 
same  land.*^*  But  the  state  cannot  be  bound  by  a  judgment  between 
fHrivate  j>artics,  although  a  question  affecting  the  public  was  adjudi- 
cated therein,  as,  "vAether  the  land  in  controversy  was  public  land 
of  the  state  or  not.*^^  A  municipal  corporation  is  not  in  any  sense 
sovereign ;  and  such  a  corporation  is  as  fully  bound  by  a  jtidgmeat 
for  or  against  it,  in  any  suit  to  which  it  was  a  party,  as  a  private  per- 
son would  be.^^*  But  of  course  it  is  not  estopped  by  a  judgment  for 
or  against  another  numicipal  corporation  of  the  same  state,  though 
tlK  sxme  qufistioa  is  at  issue.^^* 

S  636.    Person*  under  Disnliilities. 

Whether  a  judgment  is  binding  and  conclusive  as  an  estoppel  upon 
a  married  woman,  an  infant,  or  a  lunatic,  will  depend  upon  the 
question  whether  a  judgment  against  such  a  person  is  to  be  con- 
sidered valid,  voidable,  or  void.  If  it  is  a  mere  nullity,  it  has  no 
force  or  virtue  whatever  as  evidence  or  as  a  bar.  But  otherwise,  no 
matter  how  irregular  or  erroneous,  it  must  be  held  conclusive  in  all 
other  proceedings,  until  duly  reversed  or  set  aside.  The  validity  of 
such  judgments  was  discussed  in  detail  in  an  earlier  chapter.^^® 

iT«  People  V.  HoUaday,  93  Cal.  241,  29  Pac.  54,  27  Am.  St  Rep.  186;  Id., 
102  Oal.  661.  36  Pac.  027.    And  see  People  v.  Beaudry,  91  Cal.  213,  27  Pac.  610. 

ITT  Piatt  V.  Vermillion,  39  C.  G.  A.  555,  99  Fed.  356.  Judgment  in  an  action 
between  citizens  to  test  the  constitutionality  of  a  statute  is  not  res  Judicata, 
as  to  the  validity  of  such  act,  in  a  subsequent  action  by  the  state.  Denney  y. 
State,  144  Ind.  503,  42  N.  E.  929,  31  L.  R.  A.  726. 

ITS  Ulinols  Cent  R.  Co.  t.  City  of  Champaign,  163  111.  524,  45  N.  E.  120. 

1T9  In  a  suit  by  a  bank  to  enjoin  a  county  from  collecting  a  tax,  an  adjudi- 
cation that  the  bank  had  an  irrevocable  contract  with  the  state  for  exemp- 
tion from  such  taxes  is  not  conclusive,  in  a  subsequent  suit  involving  the 
right  of  other  counties  to  collect  taxes  from  the  bank  under  the  same  statute. 
Northern  Bank  of  Kentucky  v.  Stone,  88  Fed.  413. 

!••  As  to  married  women,  see  supra,  vol.  1,  §8  188-192;  Ketchum  v.  Christ- 
man,  128  Mo.  38,  30  S.  W.  313;  Nave  v.  Adams.  107  Mo.  414,  17  S.  W.  958,  28 
Am.  St.  Rep.  421.  As  to  infants,  see  voL  1,  SS  193-198;  as  to  insane  persons^ 
S205. 
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It  is  not  only  necessary  that  the  person  sought  to  be  bound  by  the 
former  judgment  should  have  been  a  party  to  both  actions,  but  he 
must  have  appeared  in  both  in  the  same  capacity  or  character.*®^ 
''A  judgment  against  a  party  sued  as  an  individual  is  not  an  estoppel 
in  a  subsequent  action  in  which  he  sues  or  is  sued  in  another  capacity 
or  character.  In  the  latter  case  he  is  in  contemplation  of  law  a 
distinct  person  and  a  stranger  to  the  prior  proceedings  and  judg- 
ment." *•*  This  rule  is  one  of  the  fundamentals  of  the  jurispru- 
dence of  the  subject.  For  it  is  found  in  the  Roman  law,^'*  as  well  as 
our  own,  and  is  also  a  familiar  principle  of  the  modern  French  and 
other  continental  systems.***  To  proceed  to  illustrations  of  the  rule  : 
-r— a  plea  of  former  adjudication  which  shows  that  the  party  sought  to 
be  estopped  in  his  individual  capacity  had  sued  in  the  former  case  in 
the  character  of  guardian  or  next  friend,  is  bad  on  demurrer  unless 
it  also  shows  that  the  merits  of  the  case,  as  to  such  party  individually, 
were  in  some  way  involved  in  the  issues  and  determined  by  the  prior 
judgment.***  So,  a  judgment  against  one  sued  in  his  individual 
capacity,  and  who,  as  an  individual,  disclaims  any  interest  in  the 
property  in  controversy,  will  not  estop  him  to  claim  the  property  in 
the  capacity  of  a  trustee  of  others,  for  whom  he  held  it  when  the  suit 

isi  Robinson's  Case,  5  Co.  32b;  Fen  wick  y.  Thornton,  Mood.  &  M.  51;  Les- 
gett  ▼.  Great  Northern  Ry.  Co.,  1  Q.  B.  Div.  599;  Lander  v.  Arno,  65  Me.  26; 
Davis  y.  Davis,  dO  Ga.  296;  Sample  v.  Goulson,  9  Watts  &  S.  (Pa.)  62;  Brook- 
ing y.  Dearmond,  27  Ga.  58;  Krwln  v.  Garner,  108  Ind.  488,  9  N.  B.  417; 
Mansfield  v.  Hoagland,  46  111.  359;  Stoops  v.  Woods.  45  Cal.  439. 

i«2Rathbone  v.  Hooney,  58  N.  Y.  463;  Jennings  v.  Jones,  2  Redf.  Sur.  (N. 
Y.)95. 

188  'The  third  requisite  to  the  exceptio  rei  Judicatae  is  that  the  i)er8on  who 
demands  the  same  thing  as  before  should  demand  it  in  the  same  quality,  and 
that  the  demand  should  also  be  made  from  the  defendant  in  the  same  quality 
as  before."    1  Evans  Poth.  Obi.  p.  556. 

184  Code  Civil,  art  1351;  Marcad6.  Explication  du  Code  Napoleon,  t  5,  pp. 
175-180. 

185  McBurnie  v.  Sea  ton,  111  Ind.  56,  12  N.  B.  101;  Gerstein  v.  Fisher,  12 
Misc.  Rep.  211,  33  N.  Y.  Supp.  1120;  Furlong  v.  Banta,  80  Hun,  248,  29  N.  Y. 
Supp.  985.  See  Baker  v.  Flint  &  P.  M.  R.  Co.,  91  Mich.  298,  51  N.  W.  897,  16 
L,.  R.  A.  15-t,  30  Am.  St  Rep.  471. 
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was  commenced.* ••  A  judgment  for  trespass  in  cutting  trees  on 
lands  of  a  church,  recovered  by  one  who  sued  as  a  deacon  of  the 
church,  cannot  be  pleaded  by  defendant  in  bar  of  an  action  for  the 
same  trespass  by  the  trustees  of  the  church.*'^  Again,  the  judg- 
ment rendered  in  an  action  in  which  one  of  the  parties  appeared  in  the 
capacity  6f  an  executor  or  administrator  is  not  binding  upon  him  in 
a  subsequent  suit,  in  which  he  appears  in  his  private  and  individual 
capacity,  or  as  an  heir,  legatee,  or  trustee  under  the  will,  or  vice  versa, 
unless  it  appears  that  the  rights  claimed  by  him  in  the  second  action 
were  actually  put  in  issue  and  litigated  in  the  former  suit.^**  For  the 
same  reason,  a  judgment  in  an  action  for  property  against  a  party 
suing  as  the  heir  of  one  person  is  not  a  biir  to  another  action  by  the 
same  {Kirty,  for  the  same  property,  but  claiming  in  a  different  right, 
as  the  heir  of  another  person.^**  So,  a  decree  in  chancery  affect- 
ing the  rights  of  legatees  of  a  decedent  is  not  binding  upon  them  as 
his  heirs  at  law,  in  a  subsequent  action  of  ejectment  against  them.^*^ 
On  similar  principles,  an  equity  of  redemption  owned  by  an  assignee 
in  bankruptcy,  as  such,  is  not  barred  by  a  foreclosure  in  which  he  is 
made  a  party,  is  served,  and  appears,  in  his  individual  name  only, 
and  in  which  his  official  character  is  in  no  way  mentioned.^^^  Again^ 
a  judgment  by  default  against  a  garnishee,  where  no  issue  was  made 

i9e  Sonnenberg  y.  Steinbacb,  9  S.  D.  518,  70  N.  W.  655,  62  Am.  St.  Rep.  885. 

i»T  Allison  V.  Little,  93  Ala.  150,  9  South.  388. 

18S  Carey  ▼.  RooBeyelt  43  C.  C.  A.  320,  102  Fed.  560;   Hall  v.  Richardson,  . 
22  Hnn,  444;   In  re  Yetter,  44  App.  Div.  404,  61  N.  Y.  Supp.  176;   Appeal  of 
Clarke.  70  Conn.  105,  39  Atl.  155;    Gibson  v.  Willis  (Tenn.  Ch.  App.)  36  S. 
W.  154;  Sutton  v.  Read,  176  111.  69,  51  N.  £.  801.    See  Braswell  v.  Hicks,  106 
Ga.  701,  82  8.  E.  801. 

i»*Canith  V.  Grifirsby,  57  Tex.  259;  Downing  t.  Diaz,  80  Tex.  436,  16  S. 
W.  40;  KItts  V.  WlUson,  140  Ind.  604,  39  N.  E.  313;  Melton  v.  Pace.  103  Tenn. 
4m,  53  S.  W.  939;  Pollock  y.  Cox,  106  Ga.  430,  34  S.  E.  213;  Johnson  y. 
Grayes,  129  Ind.  124,  28  N.  E.  315. 

i»o  Wooster  y.  Fitzgerald,  61  N.  J.  Law,  687,  40  Atl.  599. 

"t  Landon  y.  Townshend,  112  X.  Y.  93,  19  N.  E.  424,  8  Am.  St  Rep.  712;  Id., 
129  X.  Y.  166,  29  N.  E.  71.  Judgment  against  a  plaintiff  in  an  action  by  him 
in  hia  representatiye  capacity,  as  trustee  for  creditors,  to  set  aside  a  conyey- 
ance  as  in  fraud  of  creditors,  based  on  the  ground  that  the  conyeyance  was 
free  from  fraud,  is  not  conclusiye  against  him  on  the  question  of  fraud,  lu 
an  action  by  him  indiyidually  on  his  own  account  merely,  against  the  same 
defendant  for  the  same  purpose,  Ck)llinB  t  Hydron,  135  N.  Y.  320,  32  X.  E. 
69. 
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as  to  the  garnishee's  right  to  the  property  in  question  in  the  capacity 
of  an  assignee  for  the  benefit  of  creditors,  is  not  binding  upon  him  in 
a  subsequent  action  which  he  brings  as  such  assignee,  to  recover 
the  value  of  the  property.^**  So,  if  a  person  is  interested  in  the 
subject-matter  of  a  suit  in  two  capacities,  the  one  as  trustee  in  one 
deed  of  trust,  and  the  other  as  beneficiary  in  another  deed  of  trust, 
both  securities  being  upon  the  same  property,  and  he  is  made  a  party 
to  a  suit  brought  to  set  aside  the  latter  trust  deed,  in  which  no  refer- 
ence is  made  to  him  as  trustee  in  the  other  deed,  he  will  not  be  re- 
garded as  a  party  to  said  suit  in  his  capacity  as  trustee  in  the  former 
deed.^**  Where  suit  is  brought  against  a  sheriff  for  taking  certain 
goods,  and  he  justifies  under  an  execution  in  favor  of  A.,  this  is  no 
bar  to  a  second  suit,  by  the  same  plaintiff  for  the  same  goods,  in 
which  the  sheriff  justifies  under  an  execution  in  favor  of  B.  Though 
a  party  to  both  suits,  he  is  not  a  party  in  respect  to  the  same  interest 
in  the  two^***  Again,  a  judgment  in  a  mandamus  proceeding  against 
a  corporate  board,  compelling  them  to  restore  a  discharged  workman 
to  his  employment  on  the  ground  that  the  discharge  was  in  violation 
of  law,  is  not  res  judicata  in  an  action  of  tort  by  the  workman  against 
the  members  of  the  board  individually  for  damages  for  his  dis- 
missal.^*' 

But  it  may  sometimes  happen  that  all  the  interests  of  the  party,  in 
his  several  capacities,  are  before  the  court  in  the  same  litigation ;  and 
in  that  case,  the  reason  of  the  rule  ceases,  and  he  is  bound  in  all 
characters.^*'  Thus,  a  decree  in  a  suit  brought  by  an  executor  in 
his  own  right,  but  to  which  he  was  a  necessary  party  as  executor, 
and  in  which  the  rights  of  his  testator  were  adjudicated,  is  conclusive 
between  the  administrator  de  bonis  non  and  the  other  parties  to  it, 

i»2  Schneider-Davis  Co.  v.  Brown  (Tex.  Civ.  App.)  46  S.  W.  108.  See  SanOe- 
ben  V.  Alamo  Cement  Co.  (Tex.  Civ.  App.)  25  S.  W.  143. 

i»8  McNutt  V.  Trogdon,  29  W.  Va.  409,  2  S.  E.  328.  A  person  suing  as  a 
stockholder  of  a  corporation  is  not  estopped  by  a  decree  in  a  prior  suit, 
brought  by  him  as  trustee  of  a  mortgage.  Henry  v.  Pittsburgh,  C,  C.  &  SL 
L.  Ry.  Co..  2  Ohio  N.  P.  118. 

19*  Stoops  V.  Woods,  45  Cal.  439. 

i»B  Nuttall  V.  SimJs,  22  Misc.  Rep.  19,  47  N.  T.  Supp.  1007. 

io«  See  Cornell  v.  Green,  43  Fed.  105;  Colt  v.  Colt  48  Fed.  385;  Brown  v. 
Howard,  92  Fed.  537;  Heyl  v.  Donifelser,  59  Kan.  779,  54  Pac.  1059;  Sparks 
V.  Etheredge,  89  Ga.  790,  15  S.  Bl  672. 
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and  cannot  be  re-examined  in  a  subsequent  suit  between  them.^'^ 
And  so,  if  a  devisee  of  land,  in  possession  thereof  pending  the  settle- 
ment of  the  testator's  estate,  be  also  the  executrix  of  the  testator's 
will,  a  recovery  in  an  action  by  her  in  her  own  name,  for  trespass 
to  the  land,  is  a  bar  to  her  recovery  for  the  same  cause  of  action  in 
her  capacity  as  executrix.*^*  If  one  sues  as  trustee,  and  afterwards 
in  his  individual  capacity  in  respect  of  the  same  subject-matter,  he  is 
bound  by  the  decree  in  the. former  suit.  For  if,  at  that  time,  he 
owned  the  subject  of  the  trust,  he  was  representing  himself;  and 
if  he  bought  it  afterwards,  he  is  a  privy  to  the  person  who  was 
represented.^** 

I  637.    Homlnal  mnd  Beal  Partiet, 

It  is  not  always  necessary  that  the  parties  to  the  two  suits  should 
be  nominally  the  same,  in  order  that  one  recovery  may  bar  another ; 
it  is  in  general  sufficient  if  they  are  really  and  substantially  in  interest 
the  same.***  So  to  render  a  decree  conclusive  upon  a  person  it  need 
not  be  against  him  particularly  by  name ;  it  is  enough  if  it  is  adverse 
to  his  interest.*®*  For  instance,  the  lessor  of  the  plaintiff  is  the  real 
party  in  a  common  law  action  of  ejectment,  and  the  nominal  plaintiff 
has  no  interest,  and  consequently,  in  an  ejectment  brought  by  Doe 
on  the  demise  of  J.  S.  against  B.,  J.  S.  is  bound  by  a  judgment  for 
the  defendant.*®*  So  the  equitable  assignee  of  a  chose  in  action  is 
estopped  by  the  verdict  and  judgment  thereon,  in  the  same  manner 
as  if  he  were  a  party  to  the  record ;  because,  though  not  nominally 

fi  Maniganlt  y.  Holmes,  1  Bailey,  Eq.  (S.  0.)  283. 

!••  Colton  Y.  Onderdonk,  69  Gal.  155,  10  Pac.  395,  58  Am.  Rep.  556,  citing 
Stewart  t.  Montgomery,  23  Pa.  412;  Atherton  v.  Atherton,  2  Pa.  112.  And  see 
Gomm.  Y.  Cochran,  146  Pa.  223,  23  Atl.  203. 

}••  Corcoran  y.  Chesapeake  &  Ohio  Canal  Co.,  94  U.  S.  741,  24  L.  Ed.  190. 
And  see  Daniel  t.  Gum  (Tenn.)  45  S.  W.  468.   - 

too  Follansbee  t.  Walker,  74  Pa.  306;  Manly  v.  Kldd,  33  Miss.  141;  Ver- 
planck  v.  Van  Bnren,  76  N.  Y.  247;  Lowry  v.  McMurtry,  Sneed  (Ky.)  251; 
Wright  T.  Grtflfey.  147  HI.  496.  35  N.  E.  732,  37  Am.  St.  Rep.  228;  Hoppin  v. 
Arery,  87  Mich.  551.  49  N.  W.  887;  McClesky  v.  State,  4  Tex.  Civ.  App.  322, 
23  S.  W.  518;  Bass  Foundry  &  Machine  Works  y.  Board  of  Com'rs  of  Parke 
County,  141  Ind.  68,  32  N.  B.  1125. 

SOI  Taylor  y.  Cornelius,  60  Pa.  187;  Johnston's  DeYlsees  y.  Ohurchills,  Lltt 
Set.  Obs.  (Ky.)  177;  Wlswall  y.  Sampson,  14  How.  52,  14  L.  Ed.  322. 

>os  Wright  Y.  Tatham,  1  AdoL  &  El.  8,  19. 
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a  plaintiff  or  defendant,  the  suit  is  for  or  against  his  interest.*®*  An 
analogous  principle  governed  the  decision  of  the  case  of  Foust  v. 
City  of  Huntington.*®*  It  was  a  suit  for  an  injunction  to  restrain 
a  city  and  its  servants  from  extending  street  improvements  on  to  the 
plaintiff's  property,  and  the  defendants  filed  a  joint  answer  setting  up 
a  former  adjudication,  which  answer  was  demurred  to,  because,  of 
the  present  defendants^  the  city  only  was  a  party  to  the  former  suit, 
and  the  matter  was  not  res  judicata  as  to  the  others,  and  the  answer, 
being^  joint,  and  bad  as  to  them,  was  bad  as  to  all.  But  it  was  held 
that  the  demurrer  should  be  overruled,  as  the  city  was  the  real  party 
in  interest,  and  its  rights  being  settled  in  the  former  case,  the  ad- 
judication was  conclusive  as  to  its  agents  in  making  the  improve- 
ments. Again,  in  a  suit  in  which  the  government  has  no  interest,  but 
which  is  brought  in  its  name  by  a  private  party,  to  enforce  his  own 
rights,  a  prior  adjudication  by  a  state  court,  determining  the  same 
issues  adversely  to  him,  is  available  as  a  defense,  notwithstanding 
the  formal  presence  of  the  United  States  as  a  party.*®*  So,  where 
a  writ  of  prohibition  was  brought  to  prevent  the  judge  of  a  city  court 
from  proceeding  in  a  criminal  case  to  enforce  the  collection  of  a  tax, 
and,  from  the  judgment  entered,  an  appeal  was  taken,  to  which  the 
city,  being  the  real  party  in  interest,  became  also  a  formal  party,  and 
the  judgment  was  affirmed,  it  was  held  that  this  judgment  was  con- 
clusive, in  a  subsequent  proceeding,  upon  the  city  itself.*®*  But 
where  a  devisee  and  proponent  of  the  will  assigned  all  her  interest 
in  the  testator's  estate  to  the  plaintiff,  agreeing  to  indemnify  him 
against  costs  and  charges  of  her  attorney,  and  the  plaintiff  after- 
wards appeared  and  objected  to  her  further  prosecuting  the  probate 
of  the  will,  but  which,  over  his  objection,  was  proceeded  with,  and 
the  plaintiff  was  thereby  compelled  to  pay  the  attorney's  costs  taxed 
therein,  it  was  held  that  he  was  not  a  party  to  the  proceeding  soas 
to  bar  an  action  against  her  for  breach  of  the  contract.*®^  And  in 
general,  where  the  principal  parties  and  the  thing  demanded  in  the 

203  Rogers  V.  Haines,  3  Me.  362. 

204  113  Ind.  139.  15  N.  E.  337. 

208  United  StatcR  v.  Des  Moines  Val.  R.  Co.,  28  0.  C.  A.  207,  84  Fed.  40. 

206  stone  V.  Banl«  of  Kentucky,  174  U.  S.  408,  19  Sup.  Ct.  881,  43  L.  Ed.  1187. 
And  see  Keller  v.  City  of  Mt.  Vernon,  23  App.  Div.  46,  48  N.  Y.  Supp.  370. 

207  Dodpe  V.  Ziiumer,  110  N.  Y.  43,  17  N.  E.  399. 
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tvro  suits  are  different,  the  judgment  in.  one  cannot  be  pleaded  as  res 
judicata  in  the  other .*^* 

§  638.    Use  PUintiS. 

Where  a  suit  is  prosecuted  by  one  person  for  the  use  of  another, 
the  latter  bein^  the  assignee  or  equitable  owner  of  the  claim  and  the 
real  party  in  interest,  a  judgment  therein  will  bar  a  second  suit  by 
the  latter  in  his  own  name.*^*  So  where  suit  on  a  note  is  prosecuted 
in  the  name  of  one,  at  the  instance  or  for  the  benefit  of  another 
person,  the  adjudication  will  be  conclusive  as  against  such  other  per- 
son, not  only  as  to  what  was  determined  in  the  suit,  but  also  as  to  all 
other  matters  involved,  or  which  could  have  been  raised  and  deter- 
mined in  It.'*'  Conversely,  an  action  by  one  for  the  use  of  another 
will  be  barred  by  a  prior  recovery  in  a  suit  in  which  the  present  use 
plaintiff  sued  in  his  own  name  and  behalf.*^*  Where  a  mortgagee 
assigns  the  note  and  mortgage  for  the  purpose  of  having  the  mort- 
ga^  foreclosed  by  his  assignee,  and  regains  title  thereto  after  a  de- 
cree has  been  rendered  against  the  assignee  in  the  foreclosure  suit, 
the  ^cree  is  conclusive  against  him  as  to  all  matters  which  were  or 
might  have  been  litigated  therein.***  But  if  the  plaintiff  of  record 
in  the  former  suit  had  no  real  interest  in  the  subject-matter  of  the 

208  White  Y.  Gainefi,  29  La.  Ann.  769.  A  judgment  in  an  action  upon  a 
written  instrument  against  a  plaintiff,  wlio  in  no  event  could  recover  thereon, 
is  not  a  bar  to  a  subsequent  action  by  the  party  in  whom  the  right  of  aetion 
reaily  Ues.    BfcLean  v.  Hansen,  37  lU.  App.  48. 

*••  Senders  v.  Fedc,  30  O.  C.  A.  530,  87  Fed.  61;  GiU  v.  United  States, 
7  Ct.  a.  522;  Curtis  v.  Bradley,  65  Conn.  99,  31  Atl.  591,  28  L.  R.  A.  143. 
4S  Am.  St  Rep.  177;  Citissens'  Bank  y.  Miller,  45  La.  Ann.  493,  12  South. 
616.  Where  a  water  company  assigns  its  contract  to  furnish  the  city  with 
water,  and  then  brings  suit  against  the  city*  on  the  contract  for  the  use  of 
the  assignee,  a  judgment  against  it  for  costs  is  no  bar  to  a  subsequent  suit 
on  the  same  contract  by  the  assignee.  City  of  Carlyle  v.  Carlyle  Water, 
Lipht  &  Power  Co.,  36  111.  App.  28. 

aio  Cheney  t.  Cross,  80  111.  App.  640;  Jackson  v.  West,  22  Tex.  Civ.  App. 
48^  54  S.  W.  297. 

>ii  FoUansbee  v.  Walker,  74  Pa.  306. 

SIS  Cheney  v.  Patton,  144  IlL  373,  34  N.  E.  416.  That  a  Judgment  in  such 
a  case  may  not  be  conclusive  as  between  the  assignor  and  the  assignee 
of  the  mortgage  see  Winegard  v.  Fanning,  76  Hun,  170,  27  N.  Y,  Supp.  566. 
And  see  O'Connor  v.  Walter,  37  Neb.  267,  55  N.  W.  867,  23  L.  R.  A.  650,  40 
Ara.  St,  Rep.  486. 
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litigation,  either  personally  or  as  trustee  of  the  title  for  the  benefit  of 
the  true  owner,  so  that  he  was  not  entitled  to  represent  the  latter 
for  the  purposes  of  the  action,  then  the  real  owner  will  not  be  con- 
cluded by  the  result  of  the  suit.*^* 

§  630.    Stranger  Promotine  the  Idtieation. 

"Extrinsic  evidence  is  admissible  to  prove  that  a  real  party  in  a 
suit  was  not  a  party  to  the  record,  but  that  he  prosecuted  or  defended 
the  suit  in  the  name  of  a  nominal  party ;  and  whenever  this  is  made 
to  appear,  the  real  party  is  concluded  by  the  judgment  as  effectually 
as  if  he  had  been  a  party  to  the  record."  *"  Thus  one  who  is  ben- 
efited by  the  prosecution  of  an  action  of  which  he  has  notice  is  to  be 
regarded  as  a  party  in  interest  although  his  name  does  not  appear 
therein,  and  he  is  bound  by  the  judgment  rendered.*^*  For  instance, 
where  controversy  arises  between  an  assignee  of  an  insolvent  and 
a  purchaser  of  realty  of  the  assigned  estate,  concerning  the  liability 
of  the  assignee  to  pay  taxes  thereon,  and  the  purchaser  employs 
counsel  and  procures  the  matter  to  be  litigated  to  judgment  in  the 
name  of  the  county  treasurer,  such  judgment,  as  to  the  purchaser,  is 
conclusive  of  the  question.***  So  where  a  municipality,  at  the  re- 
quest of  certain  citizens,  instituted  legal  proceedings  to  condemn 
land  for  a  street,  the  citizens  agreeing  to  pay  all  damages  that  might 
be  assessed,  and  afterwards  the  city  declined  to  pay  the  assessed  dam- 
ages, and  in  lieu  thereof  passed  an  ordinance  declaring  that  the  land 
sought  to  be  condemned  "be  abandoned  by  the  city,"  it  was  held  that 
the  persons  who  instigated  the  proceedings  were  concluded  from 

218  Stephens  v.  Motl,  82  Tex.  81,  18  S.  W.  W.  See,  also,  Board  of  Trus- 
tees of  School  District  l^o.  1  v.  Whalen,  17  Mont  1,  41  Pac.  849. 

21*  Claflin  V.  Fletcher  (C.  C.)  7  Fed.  851;  Roby  v.  Eggers,  130  Ind.  415. 
29  N.  E.  365;  Lightcap  v.  Bradley.  186  111.  510,  58  N.  K.  221;  McDonald 
V.  Western  Refrigerating  Oo.,  35  111.  App.  283;  Logan  t.  Trayser,  77  Wis. 
579,  46  N.  W.  877.  A  Judgment  is  conclusive  against  an  assignee  of  a  chose 
in  action,  where  he  employed  an  attorney  who  brought  suit  thereon  in  the 
assignor's  name  with  the  assignee's  consent  Cleveland  ▼.  Heidenheimer 
<Tex.  Cav.  App.)  44  S.  W.  551. 

«i«  Conger  v.  Chllcote,  42  Iowa,  18. 

41  •  Burns  v.  Gavin,  118  Ind.  320,  20  N.  E.  7901 
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asserting  a  prior  dedication  of  the  same  land  for  public  use  as  a 
street.*" 

S  540.    Person  Aflflmnins  the   Defense. 

A  person  who  is  not  made  a  defendant  of  record  may  still  subject 
himself  to  be  concluded  by  the  result  of  the  litigation,  if  he  openly 
and  actively,  and  in  respect  to  some  interest  of  his  own,  assumes  the 
defense  of  the  action.***  Thus  a  judgment  in  ejectment  will  bin(5 
parties  who  voluntarily  appear  as  defendants  therein  and  file  an  an- 
swer, in  which  they  deny  the  complainant's  allegations,  and  allege 
ownership  and  right  to  possession  of  the  premises  sued  for  in  them- 
selves, although  they  were  not  named  as  parties  in  the  complaint, 
nor  served  with  summons,  nor  was  the  complaint  amended  to  include 
their  names,  nor  any  order  of  court  granted  allowing  them  to  ap- 
pear.*** So  where  the  claimant  of  personalty  sold  by  another  as- 
sumes the  defense  of  an  action  for  the  purchase-price  brought  by  the 
▼endor  against  th^  vendee,  on  the  understanding  that  if  the  defense 
prevails  the  vendee  will  pay  the  claimant  instead  of  the  vendor,  the 
judgment  concludes  the  claimant's  rights.**®  Again,  where,  in  a  suit 
against  a  guardian  to  set  aside  for  fraud  a  release  given  by  the  ward, 

m 

SI 7  Landis  v.  Hamilton,  77  Mo.  554.  On  the  same  principle,  see  Palmer 
T.  Hayes,  112  Ind.  280,  13  N.  E.  882. 

SIS  Frank  v.  Wedderln,  16  G.  G.  A.  1,  68  Fed.  818;  Eagle  Manuf  g  Go.  v. 
DftTld  Bradley  Mannf  g  Co.  (G.  G.)  50  Fed.  193;  Theller  v.  Hershey  (O.  G.) 
89  Fed.  576;  Carey  v.  Roosevelt  (O.  G.)  91  Fed.  567;  Castle  v.  Noyes,  14 
X.  Y.  329;  Worley  v.  Hineman,  6  Ind.  App.  240,  33  N.  E.  2G0;  Baxter  v. 
Myers,  85  Iowa,  328,  52  N.  W.  234,  39  Am.  St.  Rep.  296;  Grant  Tp.  v.  Reno 
Tp.,  107  Mich.  409.  65  N.  W.  376;  Reed  v.  McGregor,  62  Minn.  94,  64  N.  W. 
88;  Hurd  v.  McClellan,  1  Colo.  App.  327,  29  Pac.  181;  Boyd  v.  Wallace, 
10  N.  D.  78,  84  N.  W.  760;  Shoemake  v.  Flnlayson,  22  Wash.  12,  60  Pac. 
60.  A  corporation  which  assumes  the  defense  of  a  patent  infringement  suit, 
Ijrought  against  one  who  purchased  the  infringing  articles  from  it,  is  estopped 
by  the  judgment  to  the  same  extent  as  if  it  had  been  a  party.  Empire 
8tate  Nail  Co.  v.  American  Solid  Leather  Button  Go.  (G.  G.)  71  Fed.  588. 
8o  where,  on  a  libel  in  rem  for  collision,  the  master  of  the  libelee,  though 
not  a  formal  party,  takes  an  active  part  In  the  defense,  a  dismissal  on  the 
merits  renders  the  question  res  Judicata,  as  against  a  subsequent  libel  in  per- 
sonam against  him.  Bailey  y.  Sundberg,  1  U.  S.  App.  101,  1  G.  O.  A.  387, 
49  Fed.  583. 

«i»  Tyrrell  t.  Baldwin,  67  Cal.  1,  6  Pac.  867. 

szoEstelle  v.  Peacock,  48  Mich.  469,  12  N.  W.  669.  And  see  Wood  v. 
Ensel.  63  Mo.  193. 
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the  sureties  on  the  guardian's  bond  employ  counsel  to  defend,  and 
counsel  appear  in  the  case  and  examine  witnesses,  the  sureties  paying 
costs  and  disbursements  in  the  suit,  they  cannot  afterwards  assert  that 
they  are  not  bound  by  the  decree  because  they  were  not  made  de- 
fendants of  record.***  But  in  order  that  this  result  may  be  brought 
about,  it  is  necessary  that  three  conditions  be  fulfilled.  In  the  first 
place,  the  person  so  intervening  in  the  suit  must  come  in  for  the 
assertion  or  protection  of  some  claim  or  interest  of  his  own.  He 
must  not  be  a  mere  intermeddler.  This  interest  may  either  be  an 
interest  in  the  subject-matter  of  the  particular  litigation,***  or  it 
may  consist  in  a  responsibility  over  to  the  defendant,  which  will  at- 
tach if  judgment  goes  against  him,  and  resting  either  on  some  cov- 
enant or  an  implied  obligation  to  indemnify  him.  Secondly,  he  must 
have  defended  the  action  avowedly  and  with  notice  to  the  opposite 
party,  and  not  upon  a  secret  understanding.***  And  thirdly,  his  in- 
terposition must  have  been  so  complete  that  he  was  practically  sub- 
stituted for  the  defendant  in  the  management  and  control  of  the  case. 
That  he  employed  the  attorney  who  appeared  for  the  defendant  of 
record;  that  he  himself  testified  as  a  witness;  that  he  wSis  present 
and  aided  in  the  conduct  of  the  trial;  that  he  cross-examined  the 
witnesses;  that  he  lent  assistance  in  money  or  services  to  the  de- 
fendant ;  that  he  joins  in  taking  an  appeal ; — none  of  these  circum- 
stances alone  is  sufficient  to  make  him  a  party  to  the  judgment.*** 

««i  Parr  v.  State,  71  Md.  220,  17  Ati.  1020. 

222  The  case  of  persons  having  similar  interests  and  uniting  in  the  prose- 
cution or  defense  of  a  test  case  does  not  really  come  within  this  rule,  be- 
cause they  are  estopped,  not  so  much  by  the  Judgment  in  the  test  case,  as 
by  their  agreement  to  abide  by  its  result. 

228  Andrews  v.  National  Foundry  &  Pipe  Works,  22  O.  C.  A.  110,  76  Fed. 
166,  36  Lr.  B.  A.  139;   Cramer  v.  Singer  Manufg  Co.,  35  Q  C.  A.  508,  93  Fed.  | 

636;   Lane  v.  Welds,  39  O.  C.  A.  528,  99  Fed.  286.  • 

224  Lacroix  v.  Lyons  (C.  C.)  33  Fed.  437;  Schroeder  v.  Lahrman,  26  Minn. 
87,  1  N.  W.  801;  Cannon  River  Mfrs.'  Ass'n  v.  Rogers,  42  Minn.  123,  43  N. 
W.  792,  18  Am.  St.  Rep.  497;  Central  Baptist  Cliurch  &  Society  v.  Man- 
chester, 17  R.  I.  492,  23  Atl.  30.  33  Am.  St.  Rep.  893;  'Brady  v.  Brady,  71 
Ga.  71;  Turpin  v.  Thomas'  Representatives,  2  Hen.  &  M.  (Va.)  139,  3  Am. 
Dec.  615;  Majors  v.  Cowell,  51  Cal.  478;  Allin's  Heirs  v.  HalPs  Heirs,  1  A. 
K.  Marsh.  (Ky.)  52.");  Koehrino:  v.  Aultman,  Miller  &  Co.  (Ind.  App.)  35  X.  E. 
30;  Goodnow  v.  Stryker,  62  Iowa,  221,  14  N.  W.  345;  Williams  v.  Cooper,  134 
Cal.  660,  57  Pac.  577;  State  v.  Johnson,  123  Mo.  43,  27  S.  W.  399. 
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Where,  in  a  suit  between  two  parties,  other  persons  interested  in  the 
decision  of  the  question  in  favor  of  one  of  the  parties,  on  account  of 
its  effect  upon  their  property,  contribute  to  the  employment  of  his 
counsel,  such  persons  do  not  thereby  become  parties  to  the  suit,  and 
are  not  bound  by  the  judgment.*** 

I 

I  S41.    PmnMn  SnlimittliiS  1^  Interest  is  Bound. 

Numerous  cases  show  that  a  judgment  may  be  binding  as  an  estop- 
pel upon  a  person  who,  although  not  nominally  or  formally  a  party 
to  the  action  in  which  it  was  rendered,  submitted  his  interest  in  the 
subject-matter  of  the  litigation  to  the  consideration  of  the  court  and 
invited  its  adjudication  thereon.***  So  where  the  court  allows  any 
person  to  appear  and  be  heard  upon  the  argument  of  a  motion,  in  the- 
decision  of  which  he  is  interested,  such  hearing  is  as  effectual  as 
though  such  person  had  received  notice  of  the  motion  and  had  been 
named  as  a  formal  party  to  it,  and  he  is  fully  concluded  by  the  dis- 
position which  the  court  may  make  of  such  motion.**^  And  so,  an 
adjudication  which  settles  a  disputed  boundary  line  of  lands  is  bind- 
ing, not  only  upon  parties  of  record,  but  also  upon  one  who  was 
interested  in  the  defense  of  the  action,  and  who  in  fact  conducted 
the  defense,  though  in  the  name  of  another.***  And  of  course  all 
persons  who  are  brought  into  the  suit,  as  additional  parties,  on  ac- 
count of  interests  claimed  by  them  in  the  subject  of  the  litigation, 
either  by  original  process  or  by  order  of  court  on  motion  of  the 

2«»  Lowntdale  v.  City  of  Portland,  1  Or.  881,  Deady,  1,  Fed.  CSas.  No.  8,578. 

22«Sevey  v.  Chick,  18  Me.  141;  CV>nant  v.  Jones,  50  App.  DIv.  836,  64 
N.  Y.  Supp.  189;  Van  Kougiinet  v.  Dennle,  68  Hun,  179,  22  N.  Y.  Supp.  823; 
Pjirker  v.  Moore,  50  N.  H.  454;  Albert  v.  Hamilton,  76  Md.  304,  25  Atl. 
VAX;  Hidell  v.  Funkhouser,  89  Ga.  532,  16  8.  B.  79;  Relnach  v.  New  Orleans 
Imp.  Co.,  50  La.  Ann.  497,  2S  South.  455;  Goss  v.  Singleton,  2  Head  (Tenn.) 
«7;  Bomar  t.  Ft.  Worth  Bldg.  Ass'n,  20  Tex.  Civ.  App.  603,  49  S.  W.  914; 
SandOTal  v.  Rosser,  86  Tex.  682.  26  S.  W.'  933;  Converse  v.  Davis  (Tex.  Civ. 
App.)  37  8.  W.  247;  Hawkins  v.  Taylor,  128  Ind.  431,  27  N.  B.  1117;  Lan- 
caster V.  Snow,  184  III.  534,  56  N.  E.  813;  St  Paul  Nat.  Bank  v.  Gannon, 
4*5  Minn.  95,  48  N.  W.  526,  24  Am.  St.  Rep.  189;  Johnston  v.  San  Francisco 
8av.  rnlon,  75  Cal.  134,  16  Pac.  753,  7  Am.  St.  Rep.  129.  Compare  Gulf 
City  Trnst  Co.  v.  Hartley,  20  Tex.  Civ.  App.  180,  49  S.  W.  902. 

"T  Jay  V.  De  Groot,  2  Hon  (N.  Y.)  205. 

**•  MeXamee  v.  Moreland,  26  Iowa,  96, 
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original  parties,  or  by  interpleader  or  cross-petition,  will  be  as  con- 
clusively bound  by  the  result  of  the  litigation  as  if  they  had  been  par- 
ties from  the  inception  of  the  suit.**®  But  an  assignee  of  third  per- 
sons who  is  admitted  to  appear  and  defend,  on  the  supposition  that 
the  interests  of  his  assignors  might  in  some  way  be  affected  by  the 
action,  and  who  afterwards  withdraws  his  appearance  by  leave  of 
court,  is  not  to  be  considered  a  party  to  the  action,  nor  privy  to  the 
judgment,  nor  bound  by  it.*'®  And  in  general,  a  judgment  is  not  an 
estoppel  for  or  against  persons  who,  though  interested  in  the  sub- 
ject-matter of  the  litigation,  are  not  parties  to  the  case;  and  this 
rule  is  not  affected  by  the  fact  that  such  persons  may  have  been 
present  at  the  trial  or  hearing,  and  may  have  assisted  to  some  extent 
in  the  prosecution  or  defense  of  the  action.**^ 

229  Riley  V.  First  Nat.  Bank,  81  Md.  14,  31  Atl.  585;  Desnoyers  v.  Denul- 
son,  19  Ohio  Cir.  Ct  R.  320;  Breault  v.  Merrill  &  Ring  Lumber  Co.,  72  Minn. 
143,  75  N.  W.  122;  Gardner  v.  Stratton's  Adm'r,  89  Va.  900.  17  S.  E.  553; 
Brown  v.  Walker,  108  N.  O.  387,  13  S.  E.  8;  Swope  v.  Schwartz  (Ky.)  15 
S.  W.  251;  Satterwhite  v.  Sherley,  127  Ind.  59,  25  N.  E.  1100;  Isbell  t. 
Stewart,  125  Ind.  112,  25  N.  E.  160.  Where  a  nonresident  of  the  state,  in 
compliance  with  an  order  of  court,  requiring  him  to  interplead  in  an  action, 
appears  and  pleads  to  the  merits,  he  Is  concluded  by  the  court's  judgment 
German  Bank  v.  American  Fire  Ins.  Co.,  83  Iowa,  491,  50  N.  W.  53,  32  Am. 
St.  Rep.  316.  So,  where  an  adverse  claimant  was  cited  to  show  cause  why 
certain  Judgments  should  not  be  enforced  against  land  in  dispute,  he  cannot 
afterwards  be  permitted  to  say  that  the  Judgment  of  the  court  ordering  the 
sale  of  the  land  for  such  purpose  was  not  a  bar  to  his  title.  Bruce  v.  Osgood, 
164  Ind.  375,  56  N.  E.  25.  See  Scott  v.  Wagner,  2  Kan.  App.  386,  42  Pac 
741.  But  where  persons  who  were  not  parties  to  the  action  In  the  lower 
court  were  named  as  appellees  on  an  appeal,  they  did  not  thereby  become 
parties,  so  as  to  entitle  them,  in  a  subsequent  action  between  them  and  the 
appellant,  to  plead  in  bar  the  Judgment  which  was  afBlrmed  on  that  appeal. 
Owingsville  &  Mt.  S.  Turnpike  Road  Co.  v.  Hamilton  (Ky.)  54  S.  W.  175. 

280  Swamscot  Machine  Co.  v.  Walker,  22  X.  H.  457,  55  Am.  Dec.  172,  And 
see  Woods  v.  White,  97  Pa.  222;  Sergeant's  Ex'rs  v.  Ewing,  30  Pa.  75. 

281  Turner  v.  Gates,  90  Ga.  731,  16  S.  E.  971;  Williamson  v.  W'hite,  101 
Ga.  276,  28  S.  E.  846,  65  Am.  St.  Rep.  302;  Koehring  v.  Aultman,  Miller 
&  Co.,  7  Ind.  App.  475,  34  N.  E.  30;  Fifth  Mut.  Bldg.  Soc.  v.  Holt,  184  Pa. 
572,  39  Atl.  293;  Myers  v.  McGavock,  39  Neb.  843,  58  N.  W.  522,  42  Am.  SL 
Rep.  627;  State  v.  Anderson,  26  Fla.  240,  8  South.  1;  Leftwich  Lumber  Co. 
V.  Florence  Mut.  Building,  Loan  &  Savings  Ass*n,  104  Ala.  584,  18  South. 
48.    See  Northern  Bank  of  Kentucky  v.  Stone  (C.  C.)  88  Fed.  413. 
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(  642.    WltneMes« 

The  fact  that  one  appeared  merely  as  a  witness  in  the  former  pro- 
ceeding does  not  make  him  privy  to  the  judgment  rendered  therein, 
so  that  he  will  be  bound  by  it  in  a  subsequent  suit  between  the  wit- 
ness and  one  of  the  parties  to  the  prior  action.*** 

§  643.    ZSffeet  of  Additloiuil  Parties* 

It  is  not  always  a  conclusive  objection  to  the  admissibility  of  a  rec- 
ord as  an  estoppel  or  as  a  bar  that  the  parties  to  the  former  action 
included  some  who  are  not  joined  in  the  second  action,  or  vice 
versa.***  "The  fact  that  parties  in  the  first  suit  are  not  identically 
the  same  as  those  in  the  second,  when  the  first  case  was  decided  on 
the  merits,  and  not  upon  an  exception  to  joinder  or  non-joinder  of 
parties,  is  certainly  no  answer  to  the  plea  [of  former  recovery],  oth- 
erwise, no  matter  how  often  a  case  be  decided,  the  parties  might  re- 
new the  litigation  by  simply  joining  with  them  a  new  party."  *'* 
"The  objection  that  the  first  action  was  between  other  parties  is  not 
well  grounded,  and  has  no  basis  in  fact  to  rest  it  upon  the  principle 
of  res  inter  alios  acta.  That  principle  applies  where  the  party  against 
whom  the  record  is  offered  was  not  himself  a  party  to  it.  In  such 
case,  the  general  rule  is  that  the  record  is  not  admissible.    But  here 

»«a  Yorks  v.  Steele,  50  Barb.  (N.  Y.)  397;  In  re  MlUer's  Estate,  159  Pa. 
562,  28  Atl.  441;  Wright  v.  Andrews,  130  Mass.  149;  Blackwood  v.  Brown, 
32  Mich.  104;  Goodin  v.  Newcomb,  6  Kan.  App.  431.  49  Pac.  821;  Schroeder 
T.  Lahrman,  26  Minn.  87,  1  N.  W.  801. 

»»»  Tlmompson  v.  Roberts,  24  How.  233,  16  L.  Ed.  648;  Lawrence  v.  Hunt, 
10  Wend.  (N.  Y.)  80,  25  Am.  Dec.  539;  Dows  t.  McMlchael,  0  Paige  (N.  Y.) 
139;  Tauzlede  v.  Jumel,  133  N.  Y.  614,  30  N.  E.  1000;  Palmer  v.  Great 
WeBtero  Ina.  Co.,  10  Misc.  Rep.  167,  30  N.  Y.  Supp.  1044;  Fowler  v.  Osborne, 
111  N.  C.  404,  16  8.  E.  470;  Hawkins  v.  Lambert,  18  B.  Mon.  (Ky.)  99; 
Peterson  t.  Warner,  6  Kan.  App.  298,  50  Pac.  1091;  Davenport  v.  Barnett, 
51  Ind-  329;  Hanna  v.  Read,  102  lU.  696,  40  Am.  Rep.  608;  Nave  v.  Adams, 
107  Mo.  414.  17  S.  W.  958,  28  Am.  St.  Rep.  421;  Parker  v.  Straat,  39  Mo. 
App.  616;  Glasner  v.  Weisberg,  43  Mo.  App.  214;  Whltcomb  v.  Hardy,  68 
Minn.  285.  71  N.  W.  263;  Delano  v.  Jacoby,  96  CSal.  275,  31  Pac.  290,  31  Am. 
St  Rep.  201 ;  Neppach  v.  Jones,  28  Or.  286,  42  Pac.  519;  Leggett  v.  Ross,  14 
Wash.  41,  44  Pac.  111. 

ss«  Glrardin  y.  Dean,  49  Tex.  243. 
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this  defendant  was  a  party  to  that  record,  and  the  objection  in  fact 
is  that  other  persons  were  also  parties  thereto.  As  we  understand 
the  rule,  that  single  fact  alone  constitutes  no  valid  objection  to  (he 
admission  of  the  record."  *'"  For  example,  if,  in  an  action  brought 
against  one  of  two  joint  promisors,  the  non-joiadcr  of  the  other 
promisor  is  not  pleaded  in  abatement,  but  the  case  is  tried  on  the 
merits  and  judgment  is  rendered  against  the  plaintiff,  and  another 
action  for  the  same  cause  is  brought  by  the  same  plaintiff  against  the 
two  promisors,  the  parties  in  the  two  actions  are,  within  the  rule  of 
law,  the  same.*^'  This  rule  is  of  course  subject  to  certain  necessary 
limitations,  depending  upon  the  character  in  which  the  parties  sue 
and  the  nattire  of  the  matter  in  litigation.  Thus,  where  one  of  two 
joint  owners  of  a  chattel  brings  an  action  against  a  third  person  for 
an  injury  to  the  chattel,  and  judgment  goes  against  bim,  this  will  bar 
a  subsequent  action  by  the  two  owners,  suing  jointly,  against  the 
same  person  for  the  same  injury;  because,  since  the  owner  who  first 
sued  was  barred  by  the  judgment  against  him,  his  being  united  with 
the  other  in  the  second  action  was  a  fatal  misjoinder;  but  the  orig- 
inal  suit  would  not  operate  to  bar  an  action  by  the  joint  owner  who 
was  not  included  therein  as  plaintiff,  against  the  same  defendant, 
for  his  aliquot  share  of  the  damages  arising  out  of  the  alleged  injury, 
because  he  was  not  a  party  to  that  action.**"'  But  it  has  been  held 
by  the  supreme  court  of  the  United  States  that  where  a  former  judg- 
ment is  conclusive  upon  one  of  several  plaintiffs,  but  not  upon  the 
others,  in  consequence  of  their  not  having  been  parties  to  the  action 
in  which  it  was  rendered,  it  is  not  error  to  exclude  it  when  offered 
in  evidence  by  the  defendant  as  an  estoppel,  at  least,  if  the  circum- 
stances of  the  case  are  such  that  one  or  more  of  the  plaintiffs  may  be 
entitled  to  recover  though  the  others  be  debarred.**'  But  generally 
speaking,  a  party  to  a  pending  action,  who  was  not  a  party  to  a 
former  one,  and  therefore  not  bound  by  the  adjudication  therein,  is 
not  entitled  to  plead  such  adjudication  as  an  estoppel  against  a  party 

asB  Lamm  v.  Wllmer,  35  Iowa,  244. 
2»e  French  v.  Neal,  24  Pick.  (Mass.)  55. 

237  Brizendine  v.  Frankfort  Bridge  Co..  2  B.  Mon.  (Ky.)  32,  36  Am.  Dee.  587. 
And  see  Fell  v.  Bennett,  110  Pa.  181,  5  Atl.  17. 

23  8  Blackburn  v.  Crawford,  3  Wall.  175,  18  L.  Ed.  180. 
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who  was  a  paftj  to  the  former  action.^*^  This  is  on  the  principle 
that  estoppels  must  be  nautaai.  And  the  estoppel  arising  from  a 
judgment  or  decree  does  not  apply  in  a  subsequent  suit  where  a  new 
plaintiff  comes  in,  seeking  to  litigate  matters  not  determined  in  the 
former  suit,  though  otherwise  the  parties  are  the  same.'^® 

S  54^   XSeet  of  Sercranoe  m»  to  Pmvti«k 

In  an  action  against  several  defendants,  if  the  case  is  discontinued 
or  dismissed  as  to  one  of  them,  he  is  not  bound  by  the  judgment  ren- 
dered therein.^^^  So  where  one  of  two  defendants  in  an  action  in  a 
state  coart  removes  so  much  of  the  controversy  therein  as  lies  be- 
tween the  plaintiff  and  himself  into  the  federal  court,  under  the  act  of 
congress  in  that  behalf,  he  will  not  be  bound  by  any  adjudication 
made  against  his  co-defendant  in  the  state  court  after  the  removal 
was  effected.'^^  In  a  recent  case  it  appeared  that,  the  action  being 
against  four  defendants,  judgment  was  rendered  in  favor  of  one  of 
them  and  against  the  others,  under  a  statute  authorizing  that  prac- 
tice. The  latter  moved  for  a  new  trial,  and  the  motion,  though  over- 
ruled below,  was  sustained  on  appeal  on  the  ground  of  insufficient  evi- 
dence. The  action  was  subsequently  dismissed  in  the  trial  court,  but 
was  recommenced  in  the  federal  court  against  all  four  defendants  on 
the  same  cause  of  action.  It  was  held  that  the  former  judgment,  so 
far  as  it  related  to  the  defendant  in  whose  favor  it  was  rendered,  not 
having  t>een  appealed  from,  was  a  bar  to  the  action  against  him  in 
the  federal  court.***  Again,  where  the  issue  submitted,  upon  a  cause 
transferred  to  the  chancery  court,  was  as  to  whether  a  defendant 
had  an  interest  in  the  property  in  controversy  as  his  father's  partner, 
and  there  was  another  party  in  the  cause,  claiming  title  to  the  prop- 
erty, who  was  not  a  party  to  this  issue,  and  the  decree  found  that  all 
the  property  belonged  to  the  father,  it  was  held  that,  as  to  the  one 
not  a  party  to  the  issue,  the  decree  was  not  binding.***     By  a  com- 

«»•  Whltcomb  V.  Hardy,  68  Minn.  265,  71  N.  W.  263;  Kelly  v.  Hamblen,  98 
Va.  383.  36  S.  B.  401. 
**'>  Cleveland  v.  Spencer,  19  C.  O.  A.  559,  73  Fed.  559. 
»*i  Berber  v.  Kerzlnger.  23  111.  346;  Browner  v.  Davis,  15  Cal.  9. 
242  Missouri  V.  Teidermann  (C.  C.)  10  Fed.  20. 
«*«  Bloch  V.  Price  (C.  C.)  32  Fed.  447. 
2  44McReynold8  v.  McReynolds.  74  Iowa,  89,  36  N.  W.  903. 
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bination  of  this  principle  with  the  principle  that  estoppels  must  be 
mutual,  we  deduce  the  rule  that  a  defendant  joined  in  an  action  with 
other  defendants,  and  who  ha$  procured  a  separate  trial  of  the  issues 
between  himself  and  the  plaintiff,  cannot  claim  that  a  trial  between 
the  plaintiff  and  another  defendant  is  an  adjudication  as  to  him.'^^ 

S  546.    One  Plaintiff  rains  in  Behalf  «f  Many. 

Under  certain  circumstances,  persons  who  were  not  parties  of 
record  may  be  bound  by  the  judgment,  on  the  ground  of  their  hav- 
ing been  represented  by  one  or  more  other  plaintiffs  holding  similar 
and  homogeneous  interests.  Thus  in  an  action  to  foreclose  a  corpo- 
ration mortgage,  where  the  lienholders  are  so  numerous  that  it  is 
impracticable  to  bring  them  all  before  the  court,  and  some  of  them 
are  allowed  to  prosecute  for  the  benefit  of  all,  and  a  special  master 
is  appointed  with  instructions  to  report  the  names  of  the  lienholders 
and  the  amount  due  each,  those  who  appear  before  the  master  and 
prove  their  claims  are  as  much  bound  by  a  judgment  or  order  affect- 
ing the  subject-matter  of  the  suit  as  if  they  had  formally  been  made 
parties.^**  But  in  order  that  this  may  result,  it  appears  to  be  neces- 
sary that  such  interested  persons  should  accept  the  representation 
and  connect  themselves  with  the  litigation,  either  by  coming  into  the 
suit  or  by  seeking  to  share  in  the  fruits  of  the  judgment.  It  is  in 
their  option  to  make  it  available  to  themselves,  but  it  is  not  available 
against  them  unless  they  so  act  with  reference  to  it.**^     A  judgment 

24  6  Eikenberry  v.  Edwards,  71  Iowa,  82,  32  N.  W.  183;  Thompson  v.  Chi- 
cago. St.  P.  &  K.  C.  Ry.  Oo.,  71  Minn.  89,  73  N.  W.  707. 

24C  Carpenter  v.  Canal  Co.,  35  Ohio  St.  307;  Hurlbutt  v.  Butenop,  27  Cal. 
50;  Kerr  v.  Blodgett,  48  X.  Y.  66.  But  an  action  brought  by  an  individual 
bondholder  to  enforce  a  Hen  on  railroad  equipment  bonds,  in  which  no  relief 
is  sought  or  obtained  In  behalf  of  other  bondholders,  and  in  which  they  were 
not  permitted  to  become  parties,  Is  not  a  bar  to  a  subsequent  action  by  other 
holders  of  such  equipment  bonds  to  enforce  their  Hens.  Adelbert  College  v. 
Toledo,  W.  &  W.  Ry.  Co.,  3  Ohio  N.  P.  15. 

247  O'Brien  v.  Browning,  49  How.  Prac.  (N.  Y.)  109;  Brower  v.  Bowers,  1 
Abb.  Dec.  (N.  Y.)  214.  A  Judgment  in  an  action  to  set  aside  a  general  as- 
signment as  in  fraud  of  creditors  Is  not  conclusive  in  a  subsequent  action  by 
another  creditor,  suing  In  behalf  of  himself  and  all  creditors  simllaiiy  situat- 
ed, to  set  aside  the  assignment.  McNaney  v.  Hall,  159  N.  Y.  544,  54  X.  E. 
1003;  Hoy  wood  v.  Thacher,  65  Hun,  619.  19  N.  Y.  Supp.  882.  Compare  Stoll- 
cup  v.  City  of  Tacoma,  13  Wash.  141,  42  Pac.  541,  52  Am.  St  Rep.  25. 
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in  a  suit  brought  by  one  of  a  class  for  the  benefit  of  all  members  of 
the  class  who  come  in  and  contribute  to  the  expenses  of  the  suit  is 
not  binding  on  one  who  does  not  come  in  or  contribute.**'  Where 
there  is  a  fund  in  court  to  be  distributed  among  different  claimants, 
a  decree  of  distribution  will  not  preclude  a  claimant  not  embraced  in 
its  provisions,  but  having  rights  similar  to  those  of  other  claimants 
who  are  thus  embraced,  from  asserting  by  bill  or  petition  his  right 
to  share  in  the  fund.*** 

I  540.    Unknown    Owners. 

A  person  designated  in  the  proceedings  as  an  "unknown  owner" 
will  also  be  concluded  by  the  judgment  in  a  proper  case.    Thus, 
where  a  statute  authorizes  proceedings  in  partition  to  be  taken  against 
"unknown  owners"  as  well  as  those  specifically  made  parties,  and 
provides  that  the  judgment  rendered  shall  be  binding  and  conclusive 
(i)  on  all  parties  named  therein,  (2)  on  all  persons  interested  in  the 
premises  who  may  be  unknown,  to  whom  notice  shall  have  been  given 
by  personal  service  or  by  publication  as  therein  directed,  and  (3) 
on  all  persons  claiming  from  such  parties  or  any  of  them ;  it  is  held 
that  upon  a  complaint  for  partition  against  certain  named  parties 
and  others  as  "unknown  owners,"  and  publication  of  notice  as  di- 
rected by  the  statute,  a  person  in  possession,  claiming  to  hold  a  part 
of  the  land  in  severalty,  and  by  a  title  paramount  to  that  of  the 
parties  actually  named  in  the  proceedings,  and  who  was  not  named 
as  a  party  and  had  no  actual  notice  of  the  commencement  or  pendency 
of  the  proceedings,  is  concluded  by  the  judgment  as  an  "unknown 
owner,"  in  the  absence  of  evidence  that  there  was  any  fraud  or  collu- 
sion in  the  institution  of  the  action  or  procuring  the  judgment,  and 
his  title  is  bound  thereby.**^* 

»"  Compton  V.  Jesup.  16  0.  C.  A.  397,  68  Fed.  263.  As  to  Judgments  in 
test  cases,  see  Bank  of  CJommerce  v.  City  of  LoulsvlHe  (G.  0.)  88  Fed.  398. 

»»»Ex  parte  Howard,  9  Wall.  175,  19  L.  Ed.  634;  Williams  v.  Gibbs,  17 
liow.  239,  15  L.  Ed.  135.  See  Hansen's  Empire  Fur  Factory  v.  Teabout,  104 
Iowa,  360,  73  N.  W.  875. 

«»•  Nash  V.  Church,  10  Wis.  303,  78  Am.  Dec.  678;  Cools  v.  Allen,  2  Mass. 
462.  And  see  Burlingham  v.  Vandeveuder,  47  W.  Va.  804,  .35  S.  E.  835.  Com- 
pare Skinner  v.  Franklin  County,  6  C.  C.  A.  118,  56  Fed.  783.* 
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•  547.   BiiU«fte«  te  Ummtitw  TtaMm. 

When  a  former  judgment  is  received  in  evidence,  the  identity  of 
the  names  in  the  judgment  with  those  in  the  pending  action  is  prima 
facie  sufficient  to  establish  the  identity  of  the  persons.  If,  however, 
there  appears  to  be  a  discrepancy,  parol  testimony  is  admissible  to 
show  the  identity  of  the  parties  named  in  the  record  with  those  named 
in  the  pending  action.**^^  Where,  in  ejectment,  the  record  of  a  for- 
mer action  by  the  same  plaintiff,  involving  the  title  to  the  same 
land,  is  read  in  evidence,  it  is  for  the  court  to  determine  whether  the 
complaint  therein  charged  one  named  as  defendant  in  that  action  with 
having  an  interest  in  the  land,  and  whether  the  judgment  was  conclu- 
sive upon  such  defendant,  and  this  being  affirmatively  decided,  it  is 
for  the  jury  to  determine,  upon  other  evidence  appropriate  to  that 
point,  whether  the  present  defendant  is  the  same  person  who  was 
named  and  served  as  defendant  in  that  suit.***  Parol  evidence  is 
also  admissible  to  show  that  a  third  person,  though  not  appearing 
on  the  record  as  a  party  to  the  former  action,  was  in  fact  the  real 
party  in  interest,  had  the  sole  management  of  the  case,  put  his  title 
in  issue,  and  is  therefore  bound  by  the  judgment.*** 

I  548.    Estoppel  must  be  MutnaL 

In  the  appHcation  of  the  rule  of  res  judicata,  it  is  essential  that 
its  operation  be  mutual.  Therefore  a  party  will  not  be  concluded, 
against  his  contention,  by  a  former  judgment,  unless  he  could  have 
used  it  as  a  protection,  or  as  the  foundation  of  a  claim,  had  the  judg- 
ment been  the  other  way;  and  conversely,  no  person  can  claim  the 
benefit  of  a  judgment,  as  an  estoppel  upon  his  adversary,  unless  he 
would  have  been  prejudiced  by  a  contrary  decision  of  the  case.*'* 

281  Garwood  v.  Garwood,  29  Cal.  514;  Greely  v.  Smith,  3  Woodb.  &  M.  230, 
Fed.  Gas.  No.  6,750;  Bailey  v.  Crittenden  (Tex.)  44  S.  W.  404. 

*C2  Warner  v.  MuUane,  23  Wie.  450. 

2  88  Tarleton  v.  Johnson,  25  Ala.  300,  60  Am.  Dec.  515. 

S54  Wenman  y.  Mackenzie,  5  El.  &  Bl.  447;  Wood  v.  Davis,  7  Cranch,  271, 
3  L.  Ed.  339;  AVrlght  v.  Stanard,  2  Brock.  311,  Fed.  Gas.  No.  18,094;  Biddle  A 
Smart  Co.  v.  Bumham,  91  Me.  578.  40  Atl.  0«9;  Parker  v.  Moore,  59  N.  H. 
454;  Van  Camp  v.  Fowler,  133  N.  Y.  600,  30  N.  E.  1147;   Hardy  v.  Eagle,  25 
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Thus,  where  the  plaintiff  is  not  a  party  to  the  record  offered  in  evi- 
dence, not  being  co&cltided  by  it  himself,  be  cannot  rely  upon  it  as  a 
technical  estoppel  upon  a  garnishee.**"  In  a  case  in  New  York,  it 
appeared  that,  after  an  assessment  had  been  laid  by  the  authorities 
of  a  city  for  the  expense  of  grading  a  street,  certain  persons  who 
were  assessed  brought  suit  against  the  city  to  vacate  the  assessment, 
and  recovered  a  judgment  declaring  the  assessment  null  and  void. 
Afterwards,  the  present  plaintiff,  not  a  party  to  that  suit,  brought  his 
action  to  vacate  the  assessment  as  to  his  property,  alleging  the  same 
grounds  against  its  validity  as  had  been  successfully  urged  in  the 
prior  controversy.  But  it  was  held  that  he  was  not  entitled  to  the 
benefit  of  that  judgment  as  res  judicata,  the  decision  proceeding  upon 
the  basis  of  the  rule  above  stated.*'*  There  are  a  few  cases,  how- 
ever, in  which  this  just  and  reasonable  doctrine  seems  to  have  been 
disregarded.  Thus  in  a  Louisiana  decision,  it  was  held  (according 
to  the  syllabus  of  the  case)  that  where  the  plaintiff  in  a  suit  formally 
avers  that  the  defendant  had  collected  certain  warrants,  the  property 
of  the  plaintiff,  and  prays  the  defendant's  condemnation  for  the 
amount  of  the  warrants,  he  thereby  estops  himself  from  subsequently 
suing  another  person  as  the  collector  of  the  warrants. **^^ 

Misc.  Rep.  471,  54  N.  T.  Snpp.  1045:  Southgate  v.  Montgomery,  1  Paige  (N.  Y.) 
41;  Deck  v.  Johnson,  30  Barb.  (N.  Y.)  283;  Todd  v.  Kerr.  42  Barb.  (N.  Y.)  317; 
Coney  t.  Harney,  53  N.  J.  Law,  53,  20  Atl.  786;  Grosfaon  t.  Thomas,  20  Md. 
234;  Payne  v.  Coles,  1  Munf.  (Va.)  373;  Buford  v.  Adair,  43  W.  Va.  211,  27 
S.  E.  260,  64  Am.  St.  Rep.  854;  Redmond  y.  Coffin,  17  N.  C.  443;  Bradley  v. 
Johnson,  49  Ga.  412;  PhiUips  v.  Thompson,  3  Stew.  &  P.  (Ala.)  369;  Gwynn 
V.  Hamilton's  Adm'r,  29  Ala.  233;  Louisville  &  N.  R.  Co.  v.  Brinckerhoff,  119 
Ala.  606,  24  South.  892;  Harris  y.  Plant,  31  Ala.  639;  Bridges  y.  McAllster 
(Ky.)  51  S.  W.  603.  45  L.  U.  A.  800;  Simpson  v.  Jones,  2  Sneed  (Tenn.)  36; 
Bell  T.  Wilson,  52  Ark.  171,  12  S.  W.  328,  5  L.  R.  A.  370;  Lamar  Ins.  Co.  v. 
Pennell,  19  111.  App.  212;  Woodward  v.  Jackson,  85  Iowa,  432,  52  N.  W.  358; 
Goodnow  V.  Litchfield,  63  Iowa,  275,  19  N.  W.  226;  Nowack  v.  Knight,  44 
Minn.  241,  46  N.  W.  348;  Densmore  v.  Tomer,  14  Neb.  302,  15  N.  W.  734;  Val- 
entine T.  Mahoney,  37  Cal.  389. 

255  Groshon  v.  Thomas,  20  Md.  234;  Harris  v.  Plant,  31  Ala.  639. 

25«  Moore  v.  City  of  Albany,  98  X.  Y.  396. 

257  Board  of  School  Directors  v.  Hernandez,  31  I^.  Ann.  158.  This  decision 
seems  to  be  clearly  wrong,  as  the  estoppel  certainly  would  not  be  mutual. 
The  case  does  not  exphiin  itself.  Bigelow  says  (Estoppel  [3d  Ed.]  p.  59)  that 
it  is  "difficult  to  understand"  and  "seems  to  be  at  variance  with  the  funda- 
mental principle.**  Herman  (Estoppel,  p.  941)  puts  it  on  the  ground  of  an 
estoppel  by  pleading. 
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I  649.    Wliat  Constitutes  PriTlty* 

It  is  well  settled  that  a  judgment  is  conclusive,  not  only  upon  those 
who  were  actual  parties  to  the  litigation,  but  also  upon  all  persons 
who  are  in  privity  with  them.***  This  is  not  only  a  doctrine  of  our 
own  law  but  also  a  principle  of  general  jurisprudence,  as  appears 
from  the  rule  of  the  Roman  law  that  "the  plea  of  res  judicata  is  avail- 
able against  him  who  has  succeeded  to  the  rights  of  ownership  of  the 
person  who  suffered  the  judgment."  *°*  It  is  therefore  important  to 
ascertain  what  constitutes  privity  within  the  meaning  of  the  decisions 
on  this  subject.  Now  privity  is  defined  to  be  a  "mutual  or  successive 
relationship  to  the  same  rights  of  property."  *•*  And  the  common 
law  writers  classify  privies  as  privies  in  law,  in  blood,  or  in  estate, 
sometimes  adding,  as  a  fourth  class,  privies  in  representation.  But 
for  the  purposes  of  a  discussion  of  the  doctrine  of  res  judicata,  this 
classification  is  of  no  practical  importance.  For  we  have  to  do  only 
with  privies  in  estate.  And  if  a  person  is  bound  by  a  judgment,  as  a 
privy  to  one  of  the  parties,  it  is  because  he  has  succeeded  to  some 
right,  title,  or  interest  of  that  party  in  the  subject-matter  of  the  litiga- 
tion, and  not  because  there  is  privity  of  blood,  law,  or  representation 
between  them,  although  privity  of  the  latter  sort  may  also  exist.*** 

288  Bee]}fi  V.  Elliott,  4  Barb.  (N.  Y.)  457;  Ludlngton's  Petition,  6  Abb.  N.  C. 
(N.  Y.)  307;  Bush  v.  Knox,  5  Thomp.  &  C.  (N.  Y.)  130;  Towers  v.  Tuscarora 
Academy,  8  Pa.  297;  Webster  v.  Mann,  56  Tex,  119,  42  Am.  Rep.  688;  So  ward 
V.  Coppage  (Ky.)  9  S.  W.  389;  Cole  v.  Favorite,  69  111.  457;  Sobey  v.  Seller,  28 
Iowa,  323;  Adams  CJounty  v.  Graves,  75  Iowa,  642,  36  N.  W,  889;  Stoutimore 
V.  Clark,  70  Mo.  471;  Finney  v.  Boyd,  26  Wis.  366;  Grunert  v.  Spalding  (Wis.) 
78  N.  W.  606;  Cunningham  v.  Harris.  5  Cal.  81. 

238  Dig.  44.  2,  28. 

260  Bouv.  LoLW  Diet;  2  Greenl.  Ev.  §  189.  But  one  who  Is  in  possession  of 
land  under  an  agreement  of  another  to  sell  it  to  him,  and  to  convey  it  to  him 
on  payment  of  the  purchase  price,  is  not  bound  by  a  decree  in  an  action 
against  his  vendor  to  quiet  title,  if  he  was  not  a  party  to  the  suit.  Steel  v. 
Long,  104  Iowa,  39,  73  N.  W.  470.  On  the  other  hand,  a  plea  of  res  judicata, 
good  against  a  Judgment  creditor,  is  good  against  a  party  to  whom  the  judg- 
ment has  been  assigned,  and  who  seeks  to  enforce  it  against  the  pleader. 
Porter  v.  Bagby,  50  Kan.  412,  31  Pac.  1058. 

261  Other  questions  than  that  of  the  title  to  property  may  be  concluded  by 
a  judgment  so  as  to  be  bindiug  on  successive  owners  of  the  property.  Thus, 
in  a  suit  against  a  manufacturer  of  a  machine  for  infringing  a  patent,  a  judg- 
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And  in  order  to  create  this  relationship,  two  requisites  must  exist. 
In  the  first  place,  the  person  who  is  to  be  thus  connected  with  the 
judgment  must  be  one  who  claims  an  interest  in  the  subject  affected 
through  or  under  one  of  the  parties.***  For  example,  in  an  action 
for  the  conversion  of  a  chattel,  alleged  to  have  been  stolen  from  the 
plaintiff  and  to  have  afterwards  come  into  the  possession  of  the  de- 
fendant, and  which  the  defendant  upon  demand  has  refused  to  de- 
liver to  the  plaintiff,  a  judgment  in  favor  of  the  defendant  in  a  previous 
action  brought  by  him  to  recover  possession  of  the  property,  against 
a  police  officer  by  whom  it  had  been  taken  under  a  search-warrant, 
as  the  plaintiff's  property  stolen  from  him,  of  which  previous  action 
the  plaintiff  had  knowledge,  but  to  which  he  was  not  a  party,  does  not 
constitute  a  defense,  there  being  no  privity  between  the  plaintiff 
and  the  officer.**'  This  part  of  the  rule  has  been  differently  stated 
in  the  following  terms :  Wherever  equity  would  subrogate  a  second 
plaintiff  to  all  the  rights  of  the  first,  the  judgment  is  conclusive  of 
every  fact  necessarily  adjudicated  against  him  who  primarily  ought 
to  satisfy  it.***  In  the  second  place  privies,  in  such  sense  that  they 
are  bound  by  the  judgment,  are  those  who  acquired  an  interest  in 
the  subject-matter  after  the  rendition  of  the  judgment ;   if  their  title 

ment  for  defendant,  on  the  merits,  on  the  question  of  infringement*  is  con- 
dmlTe  in  a  suit  by  the  same  complainant  against  a  purchaser  of  the  identical 
machine  from  such  manufacturer.  Norton  v.  San  Jose  Fruit-Packing  Co.,  25 
CCA.  194,  79  Fed.  798.  But  while  the  decision  In  an  action  becomes  a  rule 
of  property  as  to  the  subject-matter  thereof,  and  passes  with  it  to  all  persons 
subaequently  claimhig  under  the  parties  to  the  action,  it  does  not  attach  to  any 
other  property,  the  limit  of  its  effect  as  to  privies  being  the  limit  of  the  par- 
ticular property,  right,  subject-matter,  or  thing  involved  in  the  litigation. 
Hart  T.  Moulton,  104  Wis.  349,  80  N.  W.  599,  76  Am.  St.  Rep.  881. 

»•«  Calderwood  v.  Brooks,  28  Cal.  151;  Thompson  v.  Clark,  4  Hun  (N.  Y.) 
164.  A  claimant  of  land  under  the  homestead  donation  laws  is  not  concluded 
by  judgments  against  prior  claimants,  holding  the  land  to  be  owned  by  a 
private  person  under  a  former  grant,  the  state,  through  whom  such  settler 
claims,  not  being  bound  by  the  judgment  Coleman  v.  Davis  (Tex.)  36  S.  W. 
lOa.  And  see  Miller  v.  Wills,  95  Va.  337,  28  S.  E.  337.  Where  one  claiming 
under  a  tax  sale  is  not  made  a  party  to  proceedings  to  foreclose  a  mortgage 
made  previous  to  the  levy  of  the  taxes  for  which  the  sale  was  made,  he  is  not 
affected  by  a  decree  foreclosing  the  mortgage,  or  by  a  sale  and  conveyance 
thereunder.    Chard  r.  Holt,  136  N.  T.  30,  32  N.  E.  740. 

««»  Scott  V.  Drennen,  9  Daly,  226. 

a««  Uoyd  V.  Barr,  11  Pa.  41. 

(831) 


I  549  LAW  or  jxTDGWEifn.  (Cb.  18 

or  interest  attached  before  that  fact,  they  are  not  bound  untess  made 
parties.***  Thus  a  tenant  of  the  defendant  in  ejectment,  who  ac- 
quired his  lease  before  the  commencement  of  the  suit,  is  not  estopped 
as  to  his  term  by  a  judgment  in  the  action  obtained  against  his  les- 
sor.2" 

Taking  the  rule  to  be,  therefore,  that  every  person  is  a  privy  to  a 
judgment  whose  succession  to  the  rights  of  property  thereby  affected, 
coming  through  one  or  other  of  the  parties,  occurred  subsequent  to 
the  commencement  of  the  suit,  we  may  proceed  to  illustrate  it  by 
some  of  its  more  familiar  applications.  For  instance,  a  judgment  ren- 
dered against  the  grantor  in  a  conveyance  of  realty,  as  defendant  in 
an  action  involving  the  title  thereto,  will  be  conclusive  upon  his 
grantee  taking  after  the  suit'*^  So,  questions  determined  by  a  court 
of  competent  jurisdiction  in  a  suit  against  the  assignor  of  a  lease, 
for  r^nt  accruing  subsequent  to  the  assignment,  cannot  be  reconsid- 
ered in  a  suit  by  the  assignor  against  the  assignee  for  the  repayment 
of  such  rent.***  Where,  in  an  action  of  trover,  the  defendant  justi- 
fies the  taking  by  the  command  of  a  third  person,  and  under  the 

265  Foster  v.  Derby,  1  Adol.  &  E.  768;  Dull  v.  Blackman,  109  U.  S.  243.  18 
Sup.  Ct  333,  42  L.  Ed.  733:  Cook  v.  Lasher,  19  C.  C.  A.  654,  73  Fed.  Wl 
Southern  Bank  &  Trust  Co.  v.  Folsom,  21  O.  C.  A.  568,  75  Fed.  929;  Carroll 
V.  Goldschmldt,  27  C.  C.  A.  566,  83  Fed.  508;  Hunt  v.  Haven,  62  N.  H.  162 
WUson  V.  Davol,  5  Bosw.  (N.  Y.)  619;  Bennett  v.  Gray,  92  Hun,  86.  36  N.  Y 
Supp.  372;  Moreland  v.  H.  C.  Frlck  Coke  Co..  170  Pa.  33^  32  Atl.  634;  Ben 
Bimer  v.  Fell,  35  W.  V«.  15,  12  S.  E.  1078,  29  Am.  St.  Rep.  774;  Hodge  v 
Hodgre,  56  S.  C.  263,  34  S.  E.  517;  GarrafQ  t.  Hull,  92  Oa.  787,  20  S.  E.  357 
Elwell  V.  New  England  Mortg.  Security  Co.,  101  Ga.  496,  28  S.  E.  833;  Pataps 
CO  Guano  Co.  v.  Hurst,  106  Ga.  184,  32  S.  B.  136;  Roulston  v.  HaU.  06  Ark 
305,  50  S.  W.  090,  74  Am.  St.  Rep.  97;  Gregory  v.  Clabrough's  Ex'rs,  129  Cal. 
475,  62  Pae.  72.  Matters  adjudicated  against  complainant  on  a  supplemental 
bill  filed  after  he  had  conveyed  the  land  in  controversy,  and  relating  to  mat- 
ters which  arose  after  the  filing  of  the  original  bill,  are  not  res  Judicata  as  to 
the  title  of  the  grantee,  if  he  was  not  privy  to  the  filing  of  the  supplemental 
bill,  or  to  tlie  proceedings  thereunder.  Gage  v.  Parker,  178  111.  455,  53  N.  E. 
317.     Compare  Powell  v.  Heckerman,  6  Tex.  ClT.  App.  304,  25  S.  W.  166. 

2  00  Satterlee  v.  Bliss,  36  Cal.  480. 

2tt7  Central  Nat.  Bank  v.  Hazard  (C.  C.)  30  Fed.  484;  Collins  v.  Goldsmith 
(C.  C.)  71  Fed.  580;  Eakin  v.  McCraith,  2  Wash.  T.  112,  3  Pac.  838;  Gushing 
V.  Edwards,  68  Iowa,  145,  25  N.  W.  040;  Bell  v.  Peterson,  105  Wis.  607.  81 
N.  W.  279;  Provident  Loan  Trust  Co.  v.  Marks,  6  Kan.  App.  34,  49  Pac.  625; 
Riverside  I^nd  &  Irr.  Co.  v.  Jensen,  108  Cal.  146,  41  Pac.  40. 

268  Ruppel  V.  Patterson  (C.  C.)  1  Fed.  220. 
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title  oi  the  latter,  he  is  to  be  regarded  as  a  privy  of  such  third  per- 
son, and  the  record  of  a  former  recovery  by  the  plaintiff  against 
such  third  person,  for  the  taking  of  the  property,  is  admissible  in 
evidence  against  the  defendant,  and  is  conclusive  as  to  the  plaintiff's 
title  and  right  of  possession.***  Again,  where  an  ejectment  suit  to 
try  the  title  to  land  was  determined  in  favor  of  the  plaintiff,  and 
after  its  decision  the  defendant  conveyed  the  property,  and  his  gran- 
tee afterwards  obtained  the  possession  of  the  land,  in  an  action  of 
ejectment  against  the  latter's  grantee,  it  was  held  that  he  was  estop- 
ped from  denying  the  plaintiff's  title  because  of  the  former  suit 
against  the  grantor.*^®  Hence  we  see  that  the  rule  of  conclusiveness 
upon  privies  applies  equally  where  the  person  to  be  bound  is  two  or 
more  steps  removed  from  the  record-party  who  constituted  his  source 
of  title,  provided  no  new  title  has  accrued  in  his  hands.*^^  Tenants 
who  enter  under  other  tenants,  on  whom  notice  in  ejectment  has  been 
served,  will  be  concluded  by  the  judgment.*^* 

§  550.    Pvroliaser   Pendente   Idte. 

It  is  a  general  rule  that  a  purchaser  of  property  (except  negotia- 
ble paper  before  maturity),  who  buys  pending  a  litigation  concerning 
it,  comes  into  privity  with  his  vendor,  so  as  to  be  bound  by  the  judg- 
ment in  that  suit  the  same  as  if  made  a  party  of  record.^^'  "We  ap- 
prehend it  is  well  settled  that  he  who  purchases  property  pending  a 
suit  in  which  the  title  to  it  is  involved,  takes  it  subject  to  the  judgment 
or  decree  that  may  be  passed  in  such  suit  against  the  person  from 

«•»  Calkins  v.  Allerton.  3  Barb.  (N.  Y.)  171. 

iTo  Whltford  V.  Crooks,  54  Mich.  261,  20  N.  W.  45. 

«Ti  A  judgment  for  the  recovery  of  land  is  as  binding  on  a  purchaser  from 
the  heirs  of  the  party  against  whom  It  was  rendered  as  if  he  had  been  him- 
fielf  a  party.    Ross  v.  Banta,  140  Ind.  120,  34  N.  E.  860. 

«7i  Smith's  I^essee  v.  Trabue's  Heirs,  1  McLean,  87,  Fed.  Cas.  Xo.  13,110. 

«T8  Murray  v.  Ballou,  1  Johns.  Ch.  566;  Craig  v.  Ward,  1  Abb.  Dec.  (N.  Y.) 
454;  Wickliffe  v.  Bascom,  7  B.  Mon.  (Ky.)  681;  Diamond  v.  Lawrence  Co.,  .^7 
Pa.  353,  78  Am.  Dec.  429;  Hersey  v.  Turbett,  27  Pa.  418;  American  Exch. 
Bank  v.  Andrews,  12  Heisk.  (Tenn.)  306;  Haynes  v.  Qilderwood,  23  Cal.  400; 
C;regory  v.  Haynes.  13  Oal.  501;  Sawyer  v.  McAdie,  70  Mich.  380,  38  N.  W. 
2JK2;  Snowman  v.  Harford,  62  Me.  434;  Jackson  v.  Stone,  13  Johns.  (N.  Y.) 
447;  Moon's  Adm'r  v.  Crowder,  72  Ala.  79;  Jinks  v.  Lewis,  94  Ga.  677,  20  S. 
K.  6;  Buckner  r.  Geodeker  (Tenn.  Ch.)  45  S.  W.  448. 
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whom  he  purchases.  That  he  purchased  bona  fide  and  paid  a  full 
consideration  for  it,  will  not  avail  against  such  judgment  or  decree. 
Nor  will  he  be  permitted  to  prove  that  he  had  no  notice  of  the  suit. 
The  law  infers  that  all  persons  have  notice  of  the  proceedings  of 
courts  of  record."  *'*  "The  law  is  that  he  who  intermeddles  with 
property  in  litigation  does  it  at  his  peril,  and  is  as  conclusively  bound 
by  the  results  of  the  litigation,  whatever  they  may  be,  as  if  he  had 
been  a  party  to  it  from  the  outset."  *'•  It  is  on  this  principle  that  the 
purchaser  of  mortgaged  premises,  taking  title  after  the  institution  ot 
a  foreclosure  suit,  is  bound  by  the  judgment  of  foreclosure  rendered 
against  the  mortgagor,  although  such  purchaser  is  not  made  a  party 
to  the  suit.*^*  So  one  who  becomes  the  purchaser  and  assignee  of  a 
mortgage,  pending  a  suit  to  set  the  same  aside  as  void  for  fraud, 
thereby  comes  into  the  same  position  as  if  he  were  a  co-defendant 
of  record ;  and  hence,  in  subsequent  proceedings  between  such  pur- 
chaser and  any  of  the  actual  defendants,  the  judgment  in  that  suit 
is  conclusive  as  to  the  same  question  of  fraud  again  arising.*'^  The 
plaintiff  in  the  action  need  not  make  such  purchaser  a  party,  or  other- 
wise notice  his  purchase.  If  the  latter  desires  to  defend  the  suit,  he 
must  make  himself  a  party  to  it  in  some  proper  manner,  as,  in  equity, 
by  supplemental  bill,  before  it  terminates.*^'  In  a  late  case  it  is  said 
that  the  purpose  of  the  rule  is  to  keep  the  subject-matter  of  the  liti- 
gation within  the  power  of  the  court  until  the  judgment  or  decree 
shall  be  entered,  since  otherwise,  by  successive  alienations  pending 
the  suit,  the  judgment  or  decree  could  be  rendered  abortive  and  im- 
possible of  execution.  It  is  also  said  that  two  things  seem  to  be 
indispensable  to  give  effect  to  the  doctrine  of  lis  pendens :  (i)  That 
the  litigation  must  be  about  some  specific  thing  which  must  neces- 

274Brightinan  y.  Bright  man,  1  R.  I.  112. 

»TB  Tilton  V.  Cofleld,  98  U.  S.  163,  23  L.  Ed.  858;  Inloe  v.  Harvey.  11  Md. 
524;  Salisbury  v.  Mores,  7  Lans.  (N.  Y.)  359;  1  Story,  Eq.  Jur.  §  406. 

876  Knowles  v.  Lawton,  18  Ga.  476,  63  Am.  Dec.  290;  Williams  v.  Terrell, 
54  Ga.  4(53;  Guerin  v.  Danforth,  45  Ga.  493;  Harden  v.  Grady,  37  Ga.  665; 
Stokes  V.  MaxweU,  59  Ga.  78;  Malone  y.  Marriott,  64  Ala.  4S6;  Daniels  y. 
Henderson,  49  Cal.  242;  Hoppin  y.  Avery,  87  Mich.  551,  49  N.  W.  887. 

«T7  Craig  y.  Ward,  86  Barb.  377.  See  Wild  y.  Noblesyille  Bldg.  Loan  Fund 
&  Savings  Inst,  153  Ind.  5,  53  N.  E.  944. 

27  8  Greenwich  Bank  v.  Loom  is,  2  Sandf.  Oh.  70.  See  Drinkhouse  t.  Spring 
Valley  Water- Works,  87  Cal.  253,  25  Pac.  420. 
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sarily  be  affected  by  the  termination  of  the  suit;    and  (2)  that  the 
particular  property  involved  in  the  suit  must  be  so  definite  in  the 
description  that  any  one  reading  it  can  learn  thereby  what  property 
is  intended  to  be  made  the  subject  of  litigation.*^*     It  is  generally 
held  that  the  commencement  of  a  suit  by  service  of  a  summons,  or 
by  subpoena  in  equity,  is  not  in  itself  sufficient  to  create  a  lis  pendens 
as  against  a  subsequent  purchaser;    but  in  order  to  produce  that 
effect,  there  must  also  be  a  complaint  or  bill  on  file  at  the  time  of  his 
purchase  in  which  the  claim  upon  the  property  is  set  forth.*"®     In 
many  of  the  states  (as  also  in  England)  the  common  law  on  this  sub- 
ject has  been  changed  by  statutes,  which  provide  for  the  filing  of  a 
**notice  of  lis  pendens,"  in  actions  concerning  real  property,  without 
which  a  purchaser  who  takes  title  during  the  suit  is  not  bound  by  the 
judgment.    But  it  is  to  be  observed  that  the  only  office  of  a  notice  of 
lis  pendens  is  to  give  constructive  notice  to,  and  to  bind  by  the  subse- 
quent proceedings,  those  who  may  deal  with  the  defendant  in  respect 
to  the  property  involved  in  the  action  during  its  pendency  and  before 
final  judgment.     And  no  notice  is  necessary  to  make  the  judgment 
effectual  as  against  parties  claiming  under  the  defendant  by  transfer 
subsequent  to  the  judgment.     The  judgment  disposes  of  the  rights 
of  the  parties,  is  a  matter  of  public  record,  and  is  conclusive  both 
upon  the  defendant  and  any  subsequent  grantee.*®*     It  is  also  con- 
clusive, without  such  notice,  upon  a  purchaser  who  has  actual  knowl- 
edge of  the  pendency  of  the  suit.*®* 

§  661.    Mortsasor  and  MortKaKee. 

On  the  general  rules  of  privity  in  law,  it  is  held  that  a  judgment 
against  a  mortgagor  of  realty,  rendered  prior  to  the  execution  of 
the  mortgage,  binds  the  mortgagee  as  a  privy,  and  is  conclusive 
as  to  all  defenses  which  might  have  been  urged  against  the  claim 
on  which  it  is  founded.*®'     But  a  mortgagee  is  not  bound  by  any 

tf  Houston  V.  Tlmmerman.  17  Or.  499,  21  Pac.  1037,  4  L.  R.  A.  716,  11  Am. 
8t  Rep.  S48. 

«io  Leitcb  V.  Wells,  48  N.  Y.  585;  Murray  v.  BaUou,  1  Johns.  Ch.  566. 

««i  Sheridan  v.  Andrews,  49  N.  Y.  478. 

SS3  Sampson  v.  Ohleyer,  22  Cal.  200. 

283  Cook  V.  Parham,  63  Ala.  456;  Schnepf's  Appeal,  47  Pa.  87;  Wilson  v. 
Tompkins,  24  Misc.  Rep.  598,  54  N.  Y.  Supp.  6. 
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proceedings  against  his  mortgagor  which  were  not  begun  until  after 
the  execution  of  the  mortgage,  unless  he  was  made  a  party  there- 
to.*** Thus  a  mortgagee  of  street-railroad  franchises  is  not  con- 
cluded by  a  decree  affecting  their  validity  in  a  suit  to  which  the 
mortgagor  only  was  a  party.*"  And  so,  in  an  action  for  divorce, 
a  finding  that  the  defendant  husband  had  fraudulently  mortgaged 
his  property  to  a  brother  to  defeat  the  wife's  rights  does  not  affect 
the  title  of  the  mortgagee,  who  is  not  a  party  to  the  action.*** 
Again,  in  a  suit  between  a  mortgagee  and  an  attaching  creditor  of 
the  mortgagor,  a  judgment  in  the  attachment  suit  in  favor  of  the 
attaching  creditor  is  not  admissible  in  evidence  as  against  the  mort- 
gagee, who  was  not  a  party  thereto.**'  A  judgment  in  an  action 
begun  by  a  mortgagee  of  land  to  set  aside  a  tax  deed  as  a  cloud 
upon  the  title  is  not  binding  upon  the  mortgagor,  where  he  was 
in  no  way  a  party  to  the  action.***  And  a  judgment  for  plaintiff 
in  ejectment,  brought  by  a  purchaser  of  land  at  foreclosure  sale 
against  the  mortgagor,  does  not  conclude  the  latter  on  a  claim  of 
usury  in  the  debt  secured.***  Similarly,  a  sale  of  mortgaged  prem- 
ises to  the  holder  of  a  mechanic's  lien  thereon,  under  a  decree  in 
his  favor  against  the  owner,  is  not  conclusive  of  the  rights  as  be- 
tween him  and  a  subsequent  mortgagee,  unless  the  latter  was  made 
a  party  to  the  proceedings.*** 

a«*  Keokuk  &  W.  R.  Oo.  v.  Missouri,  152  U.  S.  301,  14  Sup.  Ct.  592,  3S 
L.  Ed.  450;  Campbell  v.  Hall,  16  N.  Y.  575;  Damm  v.  Mason.  102  Mich. 
545,  Gl  N.  W.  3;  Vincent  v.  Hansen,  113  Mich.  173.  71  N.  W.  488;  Hewlett 
V.  Pllcher,  85  Gal.  542,  24  Pac.  781;  Provident  Loan  Trust  Co.  v.  Marks.  59 
Kan.  2:^0.  52  Pac.  449,  68  Am.  St  Rep.  349.  A  Judgment  In  replevin  against 
a  mortgagor  of  chattels  Is  not  binding  on  the  mortgagee,  not  being  a  party 
thereto,  even  though  he  defended  the  suit  as  attorney  for  his  mortgagor. 
Tyres  v.  Kennedy,  120  Ind.  523,  26  N.  E.  3^, 

886  Louisville  Trust  Co.  v.  City  of  Cincinnati,  22  C.  C.  A.  334,  76  Fed.  296.' 

386  Westphal  v.  Wostphal,  81  Minn.  242,  83  X.  W.  988. 

2  87  Haller  v.  Parrott,  82  Iowa,  42,  47  N.  W.  096.  And  see  Foster  v.  An- 
drews, 4  Tex.  av.  App.  429,  23  S.  W.  010. 

288  Shattuck  V.  Bascom,  105  N.  Y.  39,  12  N.  E.  283.  See  Williams  v. 
Corjper,  124  Col.  006,  57  Pac.  577. 

288  TTpehurch  v.  Anderson  (Tenn.)  52  S.  W.  917. 

200  Gamble  v.  Voll,  15  CjiI.  507.  See  Wabash.  St  L.  &  P.  Ry.  Co.  v.  Cen- 
tral Trust  Co.  (C.  C.)  33  Fed.  238. 
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f  662.    Sh^TiM  and  bis  Vendee. 

For  the  statement  that  a  sheriff  and  his  vendee  are  in  privity,  in 
respect  to  the  property  affected,  we  find  an  authority  in  an  early 
case  in  Michigan.    There  it  appeared  that  the  plaintiff  brought  an 
action  against  a  sheriff  for  taking  certain  personal  property,  which, 
on  final  hearing,  was  determined  against  the  plaintiff.    After  the 
sheriff  had  sold  the  property,  the  plaintiff  brought  his  action  to  re- 
cover the  same  against  the  purchaser  at  the  sheriff's  sale.     But  it 
was  held  that  the  judgment  in  the  suit  against  the  sheriff  was  a 
bar  to  the  action  against  the  purchaser.     The  court  put  its  decision 
distinctly   on   the   ground  of  privity  between   the   sheriff   and   his 
vendee,  saying:     **The  interest  of  the  defendant  in  the  property  in 
question  is  identical  with  that  of  the  sheriff;    he  succeeded  to  all 
the  rights  of  the  sheriff  and  no  more.    Those  rights,  as  against  the 
plaintiff,   have  been  forever  determined  by  the  judgment  in  ques- 
tion." "•^     There  is  another  view  which  may  be  taken  of  a  question 
such  as  this,  viz.,  that  of  regarding  the  sheriff  as  a  mere  conduit 
for  the  title,  and  his  vendee  as  coming  into  privity  with  the  title 
of  the  original  owner  divested  by  the  sale.    Thus,  in  Pennsylvania, 
it  is  held  that  a  purchaser  at  a  tax  sale  of  land  is  in  privity  with 
the  title,   if  any,  that  is  divested  by  the  sale  and  passes  to  him; 
and  hence  he  is  bound  by  concurrent  verdicts  and  judgments  in 
prior  actions  of  ejectment,  to  which  his  predecessors  in  title  were 
parties,  as  to  the  location  and  title  of  the  land  in  question.'®*     There 
is  no  such  privity  between  a  sheriff  and  a  plaintiff  in  an  attachment 
as  to  render  a  judgment  recovered  against  the  sheriff  by  a  keeper 
of  attached  property,  for  services  as  such  keeper,  a  bar  in  favor  of 
the  plaintiff  in  the  writ,  when  sued  on  a  contract  to  pay  for  an- 
other part  of  the  same  services. *•• 

2»i  Prentigs  r.  Holbrook,  2  Mich,  372. 

2»»  Strayer  v.  Johnson.  110  Pa.  21,  1  Atl.  222.  This  decision,  so  far  as  It 
concerns  a  tax  sale,  would  not  be  universally  accepted;  because,  In  many 
of  the  states,  a  tax  sale  cuts  off  all  previous  titles  and  Interests  and  In- 
au^ratfs  a  wholly  new,  original  and  Independent  title.  Black,  Tax  Titles 
(2d  Ed.)  i  420. 

«••  Hawley  v.  Dawson,  ID  Or.  344,  18  Pac.  592. 

(837) 


§  553  LAW  OF  JUDOMSNTl.  (Ch.  18 


I  553.    Co-Ti 

In  general,  a  judgment  rendered  against  one  of  two  joint  owners 
or  tenants  in  common  is  not  an  estoppel  upon  the  other,  nor  does 
it  conclude  him  from  urging  or  contesting  the  same  grounds  in  an 
action  against  himself.***  And  this  upon  the  very  obvious  ground 
that  such  co-owners  do  not  claim  through  or  imder  each  other. 
Thus,  if  ejectment  is  brought  by  a  stranger  against  one  of  two  per- 
sons in  joint  possession,  the  one  not  made  defendant  cannot  be  ex- 
pelled under  a  writ  of  possession  issued  upon  a  judgment  in  the  ac- 
tion, even  though  the  declaration,  judgment,  and  writ  embrace  the 
whole  of  the  premises  and  treat  the  defendant  as  sole  occupant.**' 
And  conversely,  a  judgment  in  favor  of  a  co-tenant  for  all  the  land 
claimed  by  the  several  tenants  in  common  does  not  estop  the  de- 
fendant, in  a  future  action  against  him  by  the  one  not  a  party  be- 
fore, from  contesting  the  latter's  title.  Such  a  judgment  may  in- 
deed inure  to  the  benefit  of  all  the  tenants  in  common,  so  far  as 
the  right  to  possession  is  concerned,  when  the  declaration  dis- 
closes their  several  interests;  but  in  such  subsequent  action,  it  can 
have  no  effect,  except  in  so  far  as  the  assertion  of  title  in  the  former 
suit  by  the  co-tenant  may  have  interrupted  the  running  of  the  stat- 
ute of  limitations.***  But  the  record  of  a  suit  in  which  damages  for 
a  nuisance  were  recovered  by  one  of  two  tenants  in  common  is  ad- 
missible in  evidence,  in  a  subsequent  suit,  for  the  same  cause,  by 
both  tenants,  for  the  time  covered  by  the  continuando,  and  is  con- 
clusive that  the  nuisance  existed  at  that  time,  when  the  declaration 
includes  the  time  covered  by  the  former  adjudication  but  plaintiffs 
state  that  they  claim  no  damages  prior  to  the  former  suit.**'  And 
a  judgment  in  ejectment  in  favor  of  a  tenant  in  common  against  his 

294  Bass  V.  Sevier,  58  Tex.  5C7;  Walker  v.  Ferryman,  23  Ga.  314;  Stokes 
V.  Morrow,  54  Ga.  507;  Miller  v.  Blackett  (D.  O.)  47  Fed.  547;  Preston  v. 
Fitch,  64  Hun,  63(5,  ID  N.  Y.  Supp.  849;  New  York  Cent  &  H.  R.  R.  Co. 
V.  Brennan,  12  App.  Div.  103,  42  N.  Y.  Supp.  520;  Levy  v.  Winter,  43  La. 
Ann.  1(M0,  10  South.  108.     Compare  Hanson  v.  Armstrong.  22  111.  442. 

«»8  Stokes  V.  Morrow,  54  Ga.  507. 

28«  Walker  v.  Read,  50  Tex.  187;  Read  v.  Allen.  50  Tex.  182;  Williams 
V.  Sutton,  43  Cal.  65;  Johnson  v.  Foster  (Tex.  Civ.  App.)  34  S.  W.  821. 

207  Fell  V.  Bennett,  110  Pa.  181,  5  Atl.  17. 
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co-tenant,  claiming  adversely,  is  conclusive  on  the  parties  and  their 
privies  in  a  subsequent  suit  for  partition.'** 

f  654.    Beataindemaen* 

According  to  the  commonly  accepted  doctrine,  "if  several  es- 
tates in  remainder  be  limited  in  a  deed,  and  one  of  the  remaindermen 
obtain  a  verdict  for  him,  on  an  action  brought  against  him  for  the 
same  land,  that  verdict  may  be  given  in  evidence  for  the  subsequent 
remainderman,  in  an  action  brought  against  him  for  the  same  land, 
though  he  does  not  claim  any  estate  under  the  first  remainderman, 
because  they  all  claim  under  the  same  deed."  "•*  The  reason  for 
the  general  rule  holding  all  the  remaindermen  in  privity,  and  mu- 
tually bound  by  a  judgment  against  one  of  their  number,  is  not  far 
to  seek.  For  if  the  rule  were  not  so,  the  deed  or  will  of  a  grantor 
or  testator  might  so  limit  the  title  passed  as  to  leave  the  holder  of 
an  outstanding  and  paramount  title  without  remedy,  because  of  his 
not  being  able,  until  after  the  happening  of  some  remote  event,  to 
ascertain  the  persons  against  whom  to  institute  his  action.'®®  Ac- 
cordingly "it  is  well  settled  that  it  is  not  necessary  that  remainder- 
men after  the  first  estate  of  inheritance  should  be  made  parties; 
and  where  real  estate  is  in  controversy  which  is  subject  to  an  entail, 
it  is  sufficient  to  make  the  first  tenant  in  tail  in  esse  in  whom  an 
estate  of  inheritance  is  vested  a  party,  with  those  claiming  prior 
interests,  without  making  those  parties  who  may  claim  in  remainder 
or  reversion  after  such  estate  of  inheritance.  And  a  decree  against 
such  tenant  in  tail  will  bind  those  in  reversion  or  remainder,  al- 
though, by  the  failure  of  all  the  previous  estates,  the  estates  in 
remainder  or  reversion  might  afterwards  become  vacated."  '^^  It 
is  indeed  a  general  rule  that  estates  limited  over  to  persons  not  in 
esse  are  represented  by  the  living  owner  of  the  first  estate  of  in- 

>••  Estee  V.  NeU,  140  Mo.  639,  41  S.  W.  940. 

«••  Pyke  V.  Orouch,  1  Ld.  Raym.  730;  Rush  worth  y.  Pembroke,  Hardr. 
472;  Teynbam  v.  Tyler,  6  Bing.  380;  Mead  y.  Mitchell.  17  N.  Y.  210,  72 
Am.  Dec.  455;  Goebel  y.  Iffla,  111  N.  Y.  170,  18  N.  E.  649;  Johnson  v.  Jacob, 
11  Bnsb  (Ky.)  646.  Ck>nipare  Bedon  y.  Davie,  144  U.  S.  142,  12  Sup.  Ct.  665, 
36  L.  Ed.  380. 

•00  Johnson  y.  Jacob,  11  Bush   (Ky.)  659. 

•01  Baylor's  Lessee  y.  Dejarnette,  13  Grat  (Va.)  152. 
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heritance;  and  hence  a  decree  in  a  suit  to  which  the  first  remain- 
derman, a  living  person,  is  made  a  party  will  conclude  the  rights 
of  after-born  remaindermen.*®*  But  a  decree  for  or  against  a  life- 
tenant  is  not  conclusive  on  a  remainderman,  not  made  a  party  to 
the  action,  at  least  where  their  interests  in  the  subject  of  the  litiga- 
tion are  antagonistic.*®*  In  some  states  it  is  also  held  that  there 
is  no  privity  in  estate  between  a  tenant  in  dower  and  the  reversioner ; 
and  the  latter  cannot  be  affected  by  a  verdict  for  or  against  the 
tenant  for  life  unless  he  comes  in  upon  aid  prayer.*®*  So  also,  a 
tenant  by  the  curtesy  is  not  such  a  representative  of  the  tenant  in 
fee,  or  in  such  privity  of  estate  with  him,  that  a  judgment  or  decree 
affecting  the  title  of  the  former  will  conclusively  bind  the  estate  of 
the  latter.* ®» 

§  665,    Partlefl  to  Hesotiable  Paper. 

There  is  in  general  no  such  privity  between  the  makers,  indors- 
ers,  acceptor,  and  holder  of  a  bill  or  note  that  a  judgment  in  one 
action  upon  the  instrument  will  bar  another,  or  furnish  an  estoppel 
against  a  particular  allegation  or  defense  in  the  subsequent  suit.*®* 

8oa  Gray  v.  Smith  (O.  C.)  76  Fed.  525;  Kent  v.  Church  of  St.  Michael. 
136  N.  Y.  10.  32  N.  B.  704,  18  L.  R.  A.  331,  32  Am.  St.  Rep.  693;  Kirlt  v. 
Kirk,  137  N.  Y.  510.  33  N.  E.  552;  Dunham  v.  Dcremus,  56  N.  J.  Eq,  511.  37 
AU.  62;  Harrison  v.  Wanton's  Ex'r,  95  Va.  721,  30  S.  E.  372,  41  L.  R.  A.  703. 
64  Am.  St.  Rep.  830;  Gavin  v.  Ourtln,  171  111.  640.  49  N.  E.  523,  40  L.  R.  A. 
776.    Compare  In  re  De  Leon's  Estate,  102  Cal.  537,  36  Pac.  864. 

808  Hull  V.  Chaffln,  4  C.  C.  A.  414.  54  Fed.  437;  Allen  v.  De  Groodt.  98  Mo. 
159,  11  S.  W.  240.  14  Am.  St.  Rep.  626;  Caldwell  v.  Jacob  (Ky.)  22  S.  W.  436; 
Nevitt  V.  Woodburn,  82  111.  App.  649.  But  a  Judgment  in  favor  of  a  remain- 
der-man, as  to  his  right  to  property  as  against  the  representative  of  the  life- 
tenant,  is  conclusive  on  persons  claiming  under  such  representative.  Slmms 
V.  Freiherr,  100  Ga.  607,  28  S.  E.  288. 

804  Adams  v.  Butts,  9  Conn.  79.  But  see,  per  contra,  WlUey  v.  Lara  way,  64 
Vt.  5r)9,  25  Atl.  436. 

30  5  HubbeU  v.  Hubbell,  22  Ohio  St.  208;  Llneberger  y.  Newkirk.  179  Pa. 
117,  36  Atl.  193. 

300  MoiTis  V.  Lucas,  8  Blackf.  (Ind.)  9;  Levi  v.  McCraney,  Morris  (Iowa) 
91;  Jordan  v.  Ford,  7  Ark.  416;  Fenn  r.  Dugdnle,  31  Mo.  580;  Barker  v.  Cas- 
sidy,  16  Barb.  (N.  Y.)  177;  Wells  v.  Coyle,  20  La.  Ann.  396;  Carter,  Rice  & 
Oo.  V.  Howard,  17  Misc.  Rep.  381,  39  N.  Y.  Supp.  1060.  Compare  Illinois  CoQ- 
ference  of  Evangelical  Ass'n  v.  Plagge.  177  111.  431,  53  N.  E.  76,  60  Am.  bu 
Rep.  2.')2;  Cressey  v.  Kimniel,  78  111.  App.  27. 
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It  is  {axniliar  law  that  the  holder  of  such  paper  may  pursue  his  rem- 
edies  by  successive  actions  against  any  or  all  of  the  persons  severally 
liable  to  make  payment,  until  he  obtains  satisfaction.  But,  on  the 
other  hand,  he  must  in  each  instance  prove  his  case  and  not  rely 
on  a  previous  judgment.  That  is,  a  judgment  in  a  suit  on  a  note, 
against  one  party,  cannot  be  read  by  the  plaintiff  as  evidence  in 
another  action  on  the  same  note  against  another  defendant  who 
was  not  a  party  to  the  first  suit.'®'  But  a  judgment  on  a  bill  lost 
after  its  maturity  is  a  complete  bar  to  another  action  brought  by 
any  person  receiving  the  same  after  maturity;  because  a  holder 
receiving  it  after  that  time  would  take  it  subject  to  the  defense  of 
payment  to  the  former  holder.*®*  And  it  is  also  held  that  a  judg- 
ment for  the  defendant,  on  a  plea  of  want  of  consideration,  in  an 
action  by  the  indorsee  of  a  promissory  note  against  the  maker,  is 
a  bar  to  a  subsequent  action,  in  another  state,  by  the  payee  against 
the  maker.*** 

§  666.    H«sband   and   Wife. 

There  is  no  privity,  in  the  sense  in  which  we  now  use  the  term,  be- 
tween a  man  and  his  wife ;  so  that  a  judgment  for  or  against  the  one 
will  not  be  conclusive  on  the  other,  unless,  in  respect  to  the  subject 
of  the  action,  they  claim  through  or  under  each  other.***  Thus,  a 
judgment  recovered  in  an  action  by  the  wife  alone  for  personal  in- 
juries to  her  is  not  conclusive  on  the  question  of  the  defendant's  lia- 
bility, in  an  action  by  the  husband  for  damages  to  him  by  reason  oi 

the  same  injuries.'**     On  similar  principles,  in  a  statutory  action  by 

* 

«0T  Crabb  v.  Larkln.  9  Bush  (Ky.)  154. 

«o8  Elliott  V.  Woodward.  18  Ind.  183. 

»09  Leslie  V.  Bonte.  130  111.  4d8,  22  N.  E.  594,  6  L.  R.  A.  62. 

«io  See  MIchan  v,  Wyatt,  21  Ala.  813;  Franklin  Sav.  Bank  v.  Taylor,  131 
111.  376,  23  N.  E.  397;  Black  v.  Black  (Ky.)  51  S.  \V.  456;  Greer  v.  Simrall, 
-J2  Ky.  Law  Rep.  1037,  59  S.  W.  759;  Owen  v.  New  York  &  T.  Land  Co.,  11 
Tex.  Civ.  App.  284,  32  S.  W.  189;  Seay  v.  Fennell,  15  Tex.  Civ.  App.  261. 
39  S.  W.  181.  But  in  Anderson  v.  Watts,  138  U.  S.  694,  11  Sup.  Ot.  449,  34 
L.  Ed.  1078,  it  is  said  that  the  husband  of  a  defendant  who  has  not  been 
made  a  party  to  a  foreclosure  suit,  but  who  Joins  his  wife  in  an  answer, 
will  be  bound  by  a  decree. 

»iJ  Xeeson  v.  City  of  Troy,  29  Hun  (N.  Y.)  173;  Groth  v.  Washburn,  39 
Ilun  (N.  y.)  324;  Felleck  v.  City  of  .Tanesvllle,  104  Wis.  570,  80  N.  W.  944. 
47  L.  K.  A.  GDI,  76  Am.  St.  Rep.  892;    Walker  v.  City  of  Philadelphia.  195 
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surviving  children  against  a  railroad  company  for  the  death  of  their 
mother  caused  by  the  alleged  negligence  of  the  defendant,  the  plain- 
tiffs are  not  concluded  by  a  judgment  rendered  in  a  suit  brought  by 
their  father,  for  himself  only,  upon  the  same  cause  of  action,  to  which 
they  were  not  parties.***     So,  a  judgment  rendered  against  the  hus- 
band for  property  claimed  as  the  separate  property  of  the  wife,  in  a 
proceeding  against  the  husband  to  which  the  wife  was  not  made  an 
actual  party,  is  not  binding  on  the  wife.***     In  an  action  by  a  married 
woman  to  recover  for  services  rendered  and  board  furnished  to  a 
decedent,  a  judgment  by  which  she  recovered  for  the  services,  but 
which  denied  a  recovery  for  the  board  on  the  ground  that  it  would 
be  presumed  to  have  been  furnished  by  her  husband,  does  not  bar 
an  action  by  the  husband  for  the  board,  there  being  no  privity  be- 
tween the  plaintiffs  in  the  two  actions.***    So  again,  an  adjudication 
awarding  the  custody  of  a  child  to  the  respondent  in  a  habeas  corpus 
proceeding  sued  out  by  a  married  man  is  not  binding  on  his  wife, 
and  does  not  estop  her  from  prosecuting  a  like  proceeding  against 
the  same  respondent  to  obtain  the  custody  of  the  child.***     But  of 
course  this  rule  does  not  apply  where  the  wife  claims  through  or  un- 
der her  husband ;  in  such  case  there  is  privity  of  estate  between  the 
parties,  and  a  judgment  binding  on  one  concludes  the  other.***    And 
it  is  held  that  a  judgment  in  an  action  against  a  husband  only,  to  de- 
termine adverse  claims  to  land,  bars  an  action  by  the  husband  and 
wife   against   the   plaintiff   therein,   involving  t.ie   same   questions, 
though  the  land  is  community  property.**^ 

Pa.  168,  45  Atl.  657,  78  Am.  St  Rep.  801.  But  see  BaUou  v.  Ballou,  110  N. 
Y.  394.  18  N.  E.  118,  1  L.  R.  A.  462. 

812  Galveston,  H.  &  S.  A.  Ry.  Oo.  v.  Kutac.  72  Tex.  643,  11  S.  W.  127. 

«i«  Read  v.  Allen,  56  Tex.  182. 

«i*  Stamp  V.  Franklin,  75  Hun,  373,  27  N.Y.  Supp.  84. 

816  Taylor  v.  Neither,  108  Ga.  765,  33  S.  E.  420. 

8i«  Campbell  v.  Ayres,  18  Iowa.  252;  McConneU  v.  Day,  61  Ark.  464,  33 
S.  W.  731;  Tanguey  v.  O'Connell.  132  Ind.  62.  31  N.  B.  469;  Mexia  v.  Lewis, 
3  Tex.  Civ.  App.  113,  21  S.  W.  1016;  Whiteselle  v.  Jones  (Tex,  Civ.  App.)  39 
S.  W.  405. 

81 T  Lichty  V.  Lewis.  23  C.  C.  A.  59,  77  Fed.  111. 
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I  567.    Onardian  and  Ward. 

Where  a  stiit  is  brought  in  the  name  of  an  infant  by  his  guardian 
or  next  friend,  the  ward  is  concluded  by  the  judgment,  as  to  all  issues 
raised  and  determined  in  the  action.*^®  But  where  the  suit  is  insti- 
tuted in  the  name  of  the  guardian,  describing  himself  as  guardian, 
the  ward  is  not  a  party,  in  such  sense  as  to  be  bound  by  the  decree.*^* 
A  ward  is  not  concluded  or  estopped  by  a  judgment  against  the 
guardian,  in  an  action  brought  upon  the  promise  of  the  latter  to  pay 
for  the  education  and  maintenance  of  the  ward;  because,  as  such 
judgment  binds  only  the  guardian,  and  not  the  ward's  estate,  the 
latter  could  not  control  the  management  of  the  suit  nor  appeal  from 
the  judgment.'**  But  in  Louisiana  it  is  held  that  a  judgment  regu- 
larly rendered  between  the  new  tutor  and  the  former  tutor  of  a  minor, 
will  sustain  the  plea  of  res  judicata  in  an  action  brought  by  the  minor, 
arrived  at  his  majority,  against  his  former  tutor.'** 

f  558.    Decedent  and  Heirs. 


An  heir  is  in  privity  with  his  ancestor,  and  a  devisee  with  his  tes- 
tator, so  that  either  is  concluded  by  an  adjudication  which  was  an 
estoppel  upon  his  source  of  title.'**  Thus  a  judgment  against  a 
party  in  a  suit  brought  by  hi.n  as  owner,  for  the  recovery  of  certain 
land,  may  be  pleaded  as  res  judicata  in  a  subsequent  petitory  action 
for  the  same  land  brought  by  his  heirs.***  Of  course  in  such  a  case 
as  this  the  conditions  of  privity  are  fully  met.     For  the  heir  or  devisee 

sischudlelgh  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  51  111.  App.  491;  Ross  v. 
Enaut  46  La.  Ann.  1230,  15  South.  803. 

»!•  Swift  v.  Yanaway,  153  111.  197,  38  N.  E.  588. 

«2o  Morris  v.  Garrison,  27  Pa.  226. 

«2i  Porche  v.  Ledoux,  12  La.  Ann.  350. 

«"  Avegno  v.  Schmidt.  113  U.  S.  293.  5  Sup.  Ot.  487.  28  L.  Ed.  976;  Shields 
V.  Shlff,  124  U.  S.  351.  8  Sup.  Ct.  510.  31  L.  Ed.  445;  Wads  worth  v.  Murray, 
161  N.  Y.  274,  65  N.  E.  910,  76  Am.  St.  Rep.  265;  Williams  v.  Tomlln  (Va.) 
28  S.  E.  883;  Boyldn  v.  Oook,  61  Ala.  472;  Ladd  v.  Durkin,  54  Cal.  395; 
Cairistie  t.  Bishop,  1  Barb.  Ch.  (N.  Y.)  105. 

3SS  Sharkey  v.  Bankston,  30  La.  Ann.  891.  But  Judgments  against  plain- 
tiff's ancestor,  in  suits  for  partition  and  for  specific  performance  in  relation 
to  land  In  suit,  do  not  estop  plaintiff  from  claiming  the  same  under  a  subse- 
qnently  accruing  title.    Whitney  v.  Nelson,  33  Wis.  365. 
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both  claims  under  the  former  owner  and  after  the  judgment  consti- 
tuting the  estoppel. 

I  560.    Decedent  and  RepreeentatlTes. 

An  administrator,  so  it  is  held,  is  in  privity  with  his  intestate  so 
far  as  concerns  the  personalty/-^*  But  an  executor  is  in  privity  with 
the  testator  only  so  far  as,  by  the  terms  of  the  will,  he  succeeds  to  the 
position  of  the  decedent/*'  Where,  pending  an  action,  one  of  the 
defendants  dies,  and  on  the  plaintiff's  motion  his  executor  is  sub- 
stituted, and  no  notice  is  served  on  the  executor,  and  he  does  not 
appear  nor  adopt  the  answer  of  his  testator  as  his  own,  and  the  tes- 
tator is  named  in  the  judgment,  the  rights  of  the  executor  are  not 
affected  by  the  trial  and  judgment,  and  the  judgment  is  a  nullity  so 
far  as  he  is  concerned."* 

f  560.    Administrator  and  Heir  or  Devisee* 

At  common  law,  there  is  no  privity  between  the  executor  or  ad- 
ministrator of  an  estate  and  the  heirs  and  devisees,  and  consequently 
a  judgment  against  the  former  is  not  evidence  against  the  latter  in  a 
matter  affecting  the  realty/'^^  "A  judgment  against  an  administra- 
tor," says  the  supreme  court  of  Pennsylvania,  "is  conclusive  as  to  the 
personal  estate,  but  only  prima  facie  as  to  the  realty.  Heirs  and 
devisees  have  a  right  to  a  day  in  court  before  their  interests  can  be 

824  Steele  v.  Lineberger,  59  Pa.  313. 

826  Manlgault  v.  Deas'  Adm'rs,  Bailey,  Eq.  (S.  C.)  283;  Ladd  v.  Durkln.  54 
Oal.  31>5. 

828  McCreery  v.  Everdlng,  44  Cal.  284. 

827  Osgood  V.  President,  etc.,  of  Manhattan  Co.,  8  Cow.  (N.  Y.)  612,  15  Am. 
Dec.  .304;  Steele  v.  Lineberger,  59  Pa.  313;  McCoj'  v.  Nichols,  4  How.  (Miss.) 
31;  Stewart  v.  Montgomery,  23  Pa.  410;  Garnett  v.  Macon,  6  Call  (Va.)  308, 
Fed.  Cas.  No.  5,215:  Stone  v.  Wood,  10  111.  177;  Jones  v.  Wllkey  (C.  G)  7S 
Fed.  532;  In  re  Vedder's  Estate,  62  Hun.  275,  17  N.  Y.  Supp.  93;  Eayrs  v. 
Nason,  54  Neb.  143,  74  N.  W.  408;  Andrews  v.  Anderson  (Miss.)  16  South. 
34«;  Bock  V.  KaUmeyer,  42  Mo.  App.  503;  Clark  v.  Bettelheim,  144  Mo.  258, 
46  S.  W.  135;  Hunt  v.  Russ,  7  Maekey  (D.  C.)  527;  Merchants'  Nat  Bank  v. 
Good,  21  W.  Va.  455;  Dorr  v.  Stockdale,  19  Iowa,  269;  Moss  v.  McCullough, 
5  Hill  (N.  Y.)  131;  Alston  v.  Mnnford,  1  Brock.  266,  Fed.  Cas.  No,  267;  Boy- 
kin  V.  Cook,  01  Ala.  472;  Lehman  v.  Bradley.  62  Ala.  31;  Teague  v.  Corbitt, 
57  Ala.  529;  Laidley  v.  Kline,  8  W.  Va.  218;  Chant  V.  Reynolds,  49  Cal.  213. 
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affected  by  a  judgment  against  the  administrator,  and  they  may  ques- 
tion and  disprove  any  and  every  item  included  in  or  constituting  the 
judgment  against  the  administrator,  if  they  can ;  so  that,  in  fact,  the 
only  importance  of  the  judgment  against  the  administrator,  so  far 
as  the  realty  is  concerned,  is  that  it  is  prima  facie  evidence  of  a  debt 
due  by  the  estate,  and  the  foundation  for  a  proceeding  to  try  wheth- 
er or  not  the  realty  is  chargeable  with  it."  •**  The  most  impor- 
tant application  of  this  rule  is  in  the  case  where  a  claim  allowed  by 
the  probate  court,  or  a  judgment  recovered  against  the  administra- 
tor, in  another  court,  is  sought  to  be  charged  upon  the  land.  Thus, 
when  the  administrator  applies  for  leave  to  sell  real  estate  for  the 
purpose  of  paying  a  judgment  against  him,  rendered  at  the  suit  of 
a  creditor  of  the  estate,  the  judgment  is  not  conclusive  upon  the 
heirs  at  law,  but  they  may  contest  the  application.  The  judgment 
will  be  presumptive  evidence  of  the  existence  of  a  debt  against  the 
estate,  but  the  heirs  may  disprove  that  fact,  may  impeach  the  judg- 
ment on  the  ground  that  it  was  recovered  by  the  fraud  or  collu- 
sion of  the  administrator,  may  set  up  defenses  which  he  omitted  to 
make,  or  may  show  that  there  is  no  deficiency  of  assets  to  pay  it.*** 
It  is  the  same  when  the  interests  of  the  heirs  are  proceeded  against, 
not  by  an  application  of  the  administrator,  but  by  their  being  made 
defendants  to  a  creditors'  bill  to  subject  the  real  estate  to  the  pay- 
ment of  a  judgment  recovered  against  the  personal  representative. 
They  are  not  concluded  by  the  judgment.  They  may  make  any 
defenses  against  the  alleged  debt  which  the  decedent  if  living  might 

"•Steele  v.  Lineberger,  59  Pa.  313. 

"•Stone  V.  Wood,  16  111.  177;  Gaither  v.  Welch's  Estate,  3  Gill  &  J.  (Md.) 
ZTjO;  Nichols  v.  Day,  32  X.  H.  133,  64  Am.  Dec.  358.  The  rule  is  otherwise  in 
Ohio.  It  is  there  held  that  where  an  action  is  brought  against  an  administra- 
tor on  a  liability  contracted  by  the  intestate,  resulting,  though  contested  in 
;;ood  faith  and  witli  due  diligence,  in  a  Judgment  against  the  administrator, 
»ueh  Judgment,  remaining  unreversed  and  unsatisfied,  is  conclusive  evidence 
of  indebtedness  against  the  estate,  on  the  administrator's  subsequent  appli- 
ration  for  an  order  to  sell  the  realty.  Faran  v.  Robinson,  17  Ohio  St.  242,  93 
Am.  Dec.  617.  And  In  South  Carolina  it  is  said:  "It  has  been  uniformly 
held  that  the  lands  of  a  decedent  may  be  sold  under  a  Judgment  recovered 
afsaioBt  the  admin iBtni  tor,  even  though  the  heirs  were  not  parties  to  the  pro- 
<tvdlng  in  which  the  Judgment  was  recovered."  But  the  court  added  that 
this  doctrine  should  not  be  extended  further  than  the  decided  cases  impera- 
tively demand.    WUson  v.  Kelly,  19  S.  C.  160. 
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have  made,  or  which  would  have  been  available  to  the  personal  rep- 
resentative in  the  action  at  law,  and  may  also  set  up  defenses  which 
the  latter  has,  by  his  own  acts  or  laches,  precluded  himself  from 
making.**^  But  this  right  of  defending  does  not  extend  to  mere 
technical  objections  or  irregularities,  not  going  to  the  question  of 
the  liability  of  the  ancestor  for  the  debt,  sufficiency  of  assets,  or 
other  meritorious  defenses.***  However,  the  heir  is  not  estopped  to 
set  up  the  defense  of  the  statute  of  limitations.***  The  same  gen- 
eral principles  govern  other  cases  in  which  transactions  primarily 
concerning  the  administrator  are  liable  to  affect  the  interests  of  the 
heirs.  Thus  an  administration  account,  settled  in  a  cause  in  which 
the  heirs  are  not  parties,  is  not  competent  evidence  as  against 
them.***  But  it  is  said  that  a  judgment  of  the  probate  court,  in  an 
action  against  an  administrator,  allowing,  as  a  valid  claim  against 
the  estate,  a  purchase  note  given  by  the  intestate,  secured  by  a  ven- 
dor's lien,  is  conclusive  on  the  heirs,  as  well  as  the  administrator,  in 
an  action  by  the  vendor  to  foreclose  his  lien.***  But  a  decree  of 
insolvency  merely  ascertains,  as  between  the  personal  representa- 
tives and  the  creditors,  the  status  of  the  estate;  as  to  the  heirs  at 
law  or  the  legatees,  it  is  res  inter  alios  acta,  not  affecting  their  rights, 
and  not  evidence  against  them  of  any  fact  ascertained  by  it.***  On 
the  principle  of  the  mutuality  of  estoppels,  the  converse  of  our  main 
proposition  is  equally  true.  That  is  to  say,  a  judgment  rendered  in 
a  cause  to  which  the  heirs  only  were  parties  is  not  binding  upon  the 
administrator  of  the  estate.*** 

830  Sharpe  v.  Freeman,  45  N,  Y.  802;  Wood  v.  Byington,  2  Barb.  Cb.  (N.  Y.) 
387;  Burnham  v.  Burnham,  46  App.  Div.  513,  G2  N.  Y.  Supp.  120;  DarrlDgton 
V.  Borland,  3  Port.  9;  Teague  v.  Corbitt,  57  Ala.  529;  Lebman  v.  Bradley,  62 
Ala.  81;  Scott  v.  Ware,  64  Ala.  174;  Brewis  v.  Lawson.  76  Va.  36;  Watts  v. 
Taylor's  Adm'r,  80  Va.  627;  Daingerfield  v.  Smitb,  83  Va.  81,  1  S.  E.  599; 
Hobbs  V.  McMakin  (Ky.)  4  S.  W.  793. 

831  Buntyn  v.  Holmes,  9  Lea  (Tenn.)  319. 
332  Starke  v.  Wilson,  05  Ala.  576. 

883  Robertson  v.  Wrigbt,  17  Grat.  (Va.)  534.  And  see  Galrdner  v.  Tate,  110 
Ga.  456,  35  S.  E.  697. 

884  Moody  T.  Peyton,  135  Mo.  482,  36  S.  W.  621,  58  Am.  St  Rep.  604. 
88B  Randle  v.  Carter,  62  Ala.  95. 

886  Dorr  V.  Stockdale,  19  Iowa,  269;  Forbes  v.  Douglass,  175  Mass.  191,  55 
N.  E.  847.    But  see  Uardaway  v.  Drummond,  27  Ga.  221,  73  Am.  Dec.  730. 
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The  rule  that  there  is  no  legal  privity  between  the  administrator 
and  an  heir  or  devisee  is  the  rule  of  the  common  law,  and,  as  we 
have  seen,  it  prevails  in  a  majority  of  the  states.     But  in  several  of 
the  states  on  account  of  the  statutory  provisions  relative  to  the  pow- 
ers and  duties  of.  personal  representatives,  a  contrary  doctrine  ob- 
tains.    In  California,  it  is  held  that  when  an  administrator  sues  in 
ejectment  to  recover  the  land  of  his  intestate,  and  alleges  the  seisin 
of  the  deceased,  and  issue  is  joined  on  this  point,  and  judgment  ren- 
dered, the  judgment  binds  the  heirs  of  the  intestate  and  all  per- 
sons   claiming    under    them,    and    is    conclusive    evidence    against 
them.**^     In  Florida,  under  statutes  making  real  estate  of  a  de- 
cedent assets  in  the  hands  of  his  personal  representative  for  the  pay- 
ment of  debts,  a  decree  foreclosing  a  mortgage  executed  by  an  in- 
testate, rendered  in  a  suit  to  which  the  administrator  only  was  a 
defendant,  is  binding  on  the  heir.'*®    In  Louisiana,  the  claim  of  a 
creditor  of  a  succession,  established  by  a  judgment  obtained  against 
the  executor  after  a  contestatio  litis,  cannot  be  examined  at  the  suit 
of  the  heirs,  but  must  be  classed  as  a  liquidated  debt  of  the  succes- 
sion.***     In  Indiana,  a  similar  rule  obtains ;  •*•    and  in  North  Car- 
olina, in  the  absence  of  fraud  or  collusion,  a  judgment  against  a  per- 
sonal representative  of  a  decedent  is  conclusive  against  the  heirs  or 
devisees.**^ 

Without  going  so  far  as  this,  there  are  certain  generally  recog- 
nized instances  in  which  a  judgment  for  or  against  the  administra- 
tor will  be  at  least  admissible  in  evidence  as  against  the  heirs,  al- 
though it  may  not  bind  them  imperatively.  Thus  a  judgment  recov- 
ered against  the  personal  representatives  of  a  decedent,  though  not 

conclusive,  is  prima  facie  evidence  of  the  amount  of  the  debt,  in  a 
scire  facias  against  the  heirs  brought  for  the  purpose  of  charging 
the  realty.***     So  it  is  held  that  in  a  suit  for  specific  performance  of 

»«»  Cunningham  v.  Ashley,  45  Cal.  485;  Lloyd  v.  Ball  (D.  C.)  77  Fed.  305. 

»••  Merritt  v.  Daffin.  24  Fla.  320,  4  South.  800. 

«»•  Keai  V.  Faggert,  28  La.  Ann.  322;  Genella  v.  McMurray,  49  La.  Ann. 
988^  22  South.  198;  Texas  &  P.  R.  Oo.  v.  Smith,  33  G.  C.  A.  048,  91  Fed.  483; 
Woodward  v.  Thomas,  38  La.  Ann.  238. 

s««  Chicago  &  E.  R.  Go.  y.  Harshman,  21  Ind.  App.  23,  51  N.  E.  343. 

»*i  Hlnton  V.  Pritchard,  120  N.  C.  8»  35  S.  E.  127. 

»*»  Sergeant*s  Heirs  v.  Ewing,  36  Pa.  166;  Stone  v.  Wood,  10  111.  177.    So, 
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a  contract  for  the  sale  of  land  against  an  executor,  a  decree  ren- 
dered against  him  is  conclusive  against  the  heirs,  in  the  absence  of 
fraud.***  In  an  English  case,  in  a  creditors'  suit  for  administration 
of  the  real  and  personal  estate  of  a  testator,  a  judgment  recovered 
against  the  executors  (who  were  also  trustees  of  the  realty)  was  held 
to  be  prima  facie  evidence  of  a  debt  as  against  the  persons  inter- 
ested in  the  real  estate;  but  they  were  to  be  at  liberty  to  adduce 
rebutting  evidence.***  It  is  finally  to  be  observed  that,  in  some  cir- 
cumstances, there  is  privity  between  the  administrator  and  the  dis- 
tributees of  the  personalty.  Thus,  an  administrator  having  been  a 
party  to  a  bill,  and  consented  to  a  decree  thereunder,  by  which  his 
accounts  were  settled  and  the  debts  marshalled  and  their  payment 
arranged,  the  distributees  of  the  estate  are  to  be  considered  as  rep- 
resented by  him,  and,  in  the  absence  of  collusion  between  the  ad- 
ministrator and  the  other  parties,  they  are  bound  by  the  decree.**' 
But  it  has  also  been  held  that  a  judgment  rendered  in  an  action  had 
between  the  administrator  and  the  heirs  is  not  binding  or  conclu- 
sive upon  the  legatees.**®  Of  course  it  will  be  understood  that  if 
heirs  or  devisees  are  joined  as  parties  in  a  suit  to  which  the  executor 
or  administrator  is  the  principal  defendant  (or  plaintiff)^  they  will 
be  equally  concluded  by  the  adjudication.**^ 

§  561.    Executor  and  Iiesatee* 

The  executor  ot  an  estate  is  in  privity  with  a  legatee  of  personalty 
until  the  legacy  is  delivered,  and  consequently  the  latter  is  concluded 

In  a  proceeding  by  the  representative  of  a  deceased  partner  for  a  settlement 
of  the  affah's  of  the  firm,  the  court  may  determine  whether  or  not  there  is 
any  real  property  which  could  descend  to  the  heirs,  and  its  decision  as  to 
such  a  matter  is  conclusive  on  the  heirs,  though  they  were  not  parties  to  the 
proceeding.     Darrow  v.  Calkins,  C  App.  Dlv.  28,  39  N.  Y.  Supp.  527. 

«*3  Shannon  v.  Taylor,  16  Tex.  413. 

«**  Harvey  v.  Wilde,  L.  R.  14  Eq.  438. 

84  6  Barclay  v.  Kimsey,  72  Ga.  725.  See  People  v.  Lease,  71  111.  App.  380; 
Pittel  v.  Fidelity  Mut.  Life  Ass'n,  30  C.  C.  A.  21,  86  Fed.  255.  Compare 
Wright  V.  Phillips,  56  Ala.  69. 

346  Valsain  v.  Cloutier,  3  La.  170,  22  Am.  Dec.  179. 

847  Judd  V.  Ross,  146  111.  40,  34  N.  E.  631;  liant'z  V.  Maffett,  102  Ind.  23,  26 
N.  E.  195:   Martin  v.  BarnhiU  (Ky.)  56  S.  W.  160. 
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■ 

by  a  judgment  against  the  former."**  Thus  a  judgment  regularly 
obtained  against  an  executor  by  one  who  claims  a  debt  due  from  the 
testator  is  conclusive  against  the  executor  and  the  estate  in  his  hands 
unadministered,  as  to  the  existence  and  the  amount  of  the  debt ;  and 
legatees  cannot  go  behind  the  judgment,  by  pointing  out  a  defense 
(such  as  the  statute  of  limitations),  which  the  executor  might  have 
made  but  did  not.'**  But  a  judgment  against  an  executor  is  not 
binding  on  legatees  when  the  suit  is  commenced  or  revived  after 
the  executor's  accounts  have  been  settled  and  all  the  property  in  his 
hands  paid  over  to  distributees,  pursuant  to  a  decree  of  the  proper 
court;  for  the  trust  is  then  practically  terminated,  the  executor  is 
devested  of  all  control  over  the  property,  and  privity  between  him 
and  the  legatees  is  terminated.'"®  Nor  is  a  judgment  against  an 
executor  conclusive  upon  legatees  so  far  as  their  legacies  are  charged 
upon  and  payable  out  of  realty.'"*  And  it  has  been  held  that  a 
judgment,  rendered  in  a  suit  brought  by  an  executor  for  the  con- 
struction of  the  will,  holding  a  certain  bequest  to  be  valid,  is  not 
binding  on  other  legatees  who  were  not  parties  to  the  proceeding.'"* 

S  562.    SaecessiTe  Adminifltrators. 

Although  an  administrator  de  bonis  non  is  bound  and  concluded  by 
the  rightful  administration  of  his  predecessor, — ^by  all  acts  done 
within  the  line  of  his  duty  and  authority,  which  are  not  tainted  with 
fraud;  not  only  by  all  completed  acts  of  administration,  but  by  all 
matters  of  evidence  that  would  affect  creditors,  legatees,  and  dis- 
tributces,*"* — ^yet,  as  there  is  no  technical  privity  between  an  admin- 

«<•  Redmond  ▼.  Coffin,  17  N.  C.  437;  Hooper  v.  Hooper,  32  W.  Va.  526,  0 
3.  E.  937;  Morris  ▼.  Murphey,  95  Ga.  307,  22  S.  E.  635,  51  Am.  St.  Rep.  81; 
Bell  Y.  Bell,  25  S.  G.  149. 

s«o  Castellaw  v.  Guilmartin,  54  Ga.  290. 

«6o  Carey  v.  Roosevelt  (C.  C.)  81  Fed.  608.  But  if  legatees  make  themselves 
privies  to  an  action  brought  against  the  executor  or  administrator  after  his 
discharge,  voluntarily  assuming  the  expense  of  its  defense,  they  are  bound  by 
the  Judgment  against  him.    Carey  y.  Roosevelt  (C.  C.)  83  Fed.  242. 

»"  First  Baptist  Church  v.  Syms,  51  N.  J.  Eq.  363,  28  Atl.  461. 

*>>  Shipman  v.  Rollins,  98  N.  Y.  311.    But  compare  Appeal  of  Buclilngnam, 
Conn.  63,  22  Atl.  509. 

"«  ilartin  v.  Ellerbe's  Adm'r.  70  Ala.  326, 
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istrator  in  chief  and  a  succeeding  administrator  de  bonis  non,  a 
judgment  rendered  against  the  former,  according  to  the  best  authori- 
ties, is  neither  conclusive  nor  admissible  against  the  latter.*^*  Thus, 
where  a  decree  of  a  court  of  chancery  for  a  sum  of  money  was  ob- 
tained against  an  executor,  it  was  held  that  such  decree  could  not 
be  made  the  foundation  of  a  suit  against  an  administrator  de  bonis 
non  cum  testamento  annexo.*"*^.  And  conversely,  a  judgment 
against  the  administrator  de  bonis  non  of  a  debtor,  is  not  evidence 
of  the  debt  as  against  the  representative  of  the  administrator  in 
chief.*°'  When  we  reflect  that  the  executor  of  an  executor  is  bound 
as  a  privy  by  a  judgment  or  other  estoppel  against  his  predecessor, 
the  doctrine  just  stated  may  appear  somewhat  anomalous.  But 
the  reason  of  the  distinction,  as  explained  by  Dr.  Bigelow,  is  found 
in  the  fact  that  an  executor,  deriving  his  power  from  the  special 
confidence  reposed  in  him  by  the  testator,  is  allowed  to  transmit 
that  authority  to  another;  whereas  an  administrator  acts  merely 
as  an  officer  of  the  court  appointing  him,  and  cannot  transmit  his 
authority,  and  has  no  connection  with  his  successor,  further  than 
that  they  both  represent  the  same  decedent.'*^ 

S  563.    PrinoipU  and  Ancillary  Acbninititrator. 

Where  letters  of  administration  upon  the  same  estate  are  granted 
to  different  persons  in  different  states,  they  are  so  far  deemed  inde- 
pendent of  each  other  that  a  judgment  obtained  against  one  will 
furnish  no  right  of  action  against  the  other,  to  affect  assets  received 
by  the  latter  in  virtue  of  his  own  administration;  nor,  if  the  one 
recovers  a  judgment  against  a  debtor  of  the  estate,  can  the  other  sue 
upon  it  as  a  cause  of  action  accruing  to  himself;  for  in  contempla- 
tion of  law  there  is  no  privity  between  the  principal  and  the  ancil- 

864  Martin  v.  Ellerbe's  Adm'r,  70  Ala.  326;  Thomas  v.  Stems,  33  Ala.  137; 
Rogers  v.  Grannis,  20  Ala.  247;  Coleman  v.  McMurdo,  5  Rand.  (Va.)  51; 
Graves*  Adm'r  v.  Flowers,  51  Ala.  402,  23  Am.  Rep,  552;  Hummel  v.  First 
Nat.  Bank,  2  Colo.  App.  571,  32  Pac.  72.  Compare  Green  v.  Hujsrgins  (Tenn.) 
^2  S.  W.  675;   Yocum  v.  Commercial  Nat.  Bank,  195  Pa.  411,  46  Ati.  dt 

866  Alsop  V.  Mather.  8  Conn.  584,  21  Am.  Dec.  703. 

866  Thomas  v.  Sterns.  33  Ala.  137. 

J  67  Bigelow,  Estop.  100. 
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lary  administrator.*"    In  one  of  the  earlier  cases  on  this  subject 
the  United  States  supreme  court  remarked :    "These  administrations 
were  independent  of  each  other;  the  respective  administrators  rep- 
resented M.,  the  deceased  intestate,  by  an  authority  co-extensive 
only  with  the  state  where  the  letters  of  administration  were  granted, 
and  had  jurisdiction  of  the  assets  there,  and  were  accountable  to 
creditors  and  distributees  according  to  the  laws  of  the  state  granting 
the  authority.     No  connection  existed,  or  could  exist,  between  them, 
and  therefore  a  recovery  against  the  one  in  Tennessee  was  not  evi- 
dence against  the  other  in  Mississippi."  '*•    Again,  there  is  no  such 
privity  between  an  executor,  acting  under  authority  of  the  probate 
court  at  the  decedent's  domicile,  and  an  ancillary  administrator, 
deriving  his  powers  from  the  probate  court  of  another  state,  that 
a  judgment  against  the  administrator  will  be  evidence  against  the 
executor.     In  deciding  this  point,  the  court  in  Massachusetts  rea- 
soned thus:    "It  is  said  that  they  are  in  privity  with  the  testator, 
and  that  this  creates  a  privity  of  estate  between  them.     It  is  true 
that  the  executor  is  in  privity  with  the  testator  in  respect  to  the 
estate  which  he  takes,  which  is  merely  the  estate  in  Massachusetts 
and  within  the  jurisdiction  of  its  courts;  and  the  administrator  is 
in  privity  with  him  in  respect  to  the  estate  in  Vermont,  which  he 
can  administer  upon.     But  as  the  privity  relates  to  different  prop- 
erty and  different  matters,  and  is  limited  to  different  jurisdictions, 
it  does  not  aid  the  plaintiff.    There  is  no  privity  between  the  estate 
in  the  hands  of  the  executor  and  that  in  the  hands  of  the  admin- 
istrator.    Each  must  be  administered  separately  and  independent- 
ass  Aspden  V.  Nixon,  4  How.  467,  11  L.  Ed.  1059;    Stacy  v.  Thrasher,  6 
How.  44,  12  L.  Ed.  337;   Hill  v.  Tucker.  13  How.  466,  14  L.  Ed.  223;  McLean 
T.  Meek,  18  How.  16;   Dent  v.  Ashley,  1  Hempst.  54,  Fed.  Cas.  No.  3,809a; 
Taylor  t.  Barron,  35  N.  H.  484;  Grout  v.  Chamberlin,  4  Mass.  613;  Talmage 
T.  Obapel,  10  Mass.  71;    Pond  v.  Makepeace,  2  Mete.  (Mass.)  114;    Low  v. 
BarUett,  8  AUen  (Mass.)  259;    Ela  v.  Edwards,  13  Allen  (>Iass.)  48,  90  Am. 
Dec  174;   MerriU  v.  New  England  Mut  Life  Ins.  Co.,  103  Mass.  245,  4  Am. 
R^.  548;   Brodie  y.  Bickley,  2  Rawle  (Pa.)  431;  King  y.  Clarke,  2  HUl,  Eq. 
(S.  G.)  611;   Latine  y.  Clements,  3  Kelly  (Ga.)  426;  Jones  y.  Jones'  Heirs,  15 
Tex.  463,  65  Am.  Dec.  174;    Carrigan  v.  Semple,  72  Tex.  306,  12  S.  W.  178; 
Rosenthal  y.  Renick,  44  111.  202;    Story,  Confl.  Laws,  §  522;   Bigelow,  Estop. 
255.    Compare  Suarez  y.  City  of  New  York,  2  Sandf.  Oh,  173. 
•»»  McLean  ▼.  Meek,  18  How.  16. 15  L.  Ed.  277. 
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ly  w  •••  But  the  case  is  somewhat  different  with  respect  to  two  ex- 
ecutors. Executors  of  the  same  decedent  in  different  states  are« 
as  regards  creditors  of  the  estate,  executors  in  privity,  bearing  to 
the  creditors  the  same  responsibilities  as  if  there  were  only  one  ex- 
ecutor. And  although  a  judgment  recovered  against  an  executor 
qualified  in  one  state  is  not  conclusive  upon  an  executor  in  another 
state,  yet  it  may  be  admissible  to  show  that  the  demand  had  been 
carried  into  judgment,  and  that  the  other  executor  was  precluded 
by  it  from  pleading  prescription  or  the  statute  of  limitations  upon 
the  original  cause  of  action.*** 

I  664.    Adaiiaistimtor  aad  Probate  Purehjuer. 

There  is  no  privity  between  an  administrator  and  a  purchaser 
under  a  sale  by  order  of  the  court  of  probate.  Consequently  a  de- 
cree in  a  suit  to  which  the  administrator  was  a  party  is  not  available 
to  estop  the  purchaser,  who  was  not  a  party.*** 

I  565.    Co-Heirs   or   Distributees. 

There  is  no  such  privity  between  the  co-heirs  or  distributees  of  an 
estate  as  will  make  a  judgment  against  a  part  a  bar  to  a  suit  in  favor 
of  the  rest.  Each  is  entitled  in  his  own  right  to  his  share  in  the 
ancestor's  estate,  and  to  contest  any  conflicting  claim.  Such  per- 
sons do  not  claim  through  or  under  one  another,  and  hence  a  judg- 
ment against  a  part  should  not  prevent  the  rest  from  being  heard,*** 

I  666.    SurriTii&K  Partners  and  BepresentatiTes  of  Deeeased. 

A  judgment  recovered  against  the  surviving  member  of  a  copart- 
nership, for  a  debt  alleged  to  have  been  due  by  the  firm,  in  a  suit 
in  which  the  representatives  of  the  deceased  partner  were  not  made 

»«o  Low  V.  Bartlett,  8  Allen,  2u9. 

»ei  Hill  V.  Tucker.  13  How.  458,  14  L.  Ed.  223. 

••a  Crandall  v.  Gallup,  12  Conn.  365. 

868  Walker  v.  Ferryman.  23  Ga.  309;  Farmer  v.  Farmer,  03  Ind.  43.");  Weeks 
V.  Downing,  30  Mich,  4;  Purdy  v.  Doyle,  1  Paige,  558;  Weeks  v.  Osti-anil.r. 
52  N.  Y.  Super.  Ct.  512;  Good  v.  Good,  7  Watts,  195;  Murray  v.  Stepheua,  4 
Strob.  352;  Allegheny  Nat  Bank  v.  Hays  (C.  C.)  12  Fed.  CG3. 
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parties,  is  not  evidence  as  against  such  representatives  of  the  in- 
debtedness of  the  decedent,  in  a  subsequent  suit  to  charge  his  estate 
with  the  debt,  there  being  no  privity  between  the  parties.'®*  But 
such  judgment  would  be  admissible  to  prove  the  simple  fact  of  a 
recovery  against  such  surviving  partner.**'  This  latter  fact  might 
become  relevant  to  the  issues  in  such  suit,  in  the  easily  supposed 
case  where  the  plaintiff  had  to  show  the  insolvency  of  the  firm  and 
of  the  surviving  partner.  Here  the  recovery  of  the  judgment  and 
return  of  an  execution  unsatisfied  would  be  pertinent  evidence. 
But  as  to  the  existence  of  a  valid  claim  upon  the  decedent's  estate, 
that  would  have  to  be  proved  by  evidence  outside  the  judgment. 

§  667.    Wamu&tiMr  and  Warrantee. 

It  is  a  well  settled  rule  that  where  one  who  has  conveyed  land  to 
another,  with  warranty  of  title,  is  vouched  in  by  the  latter,  upon  due 
and  proper  notice,  to  defend  an  action  of  ejectment  brought  by  a 
third  person  against  the  warrantee  for  the  recovery  of  the  same  land, 
or  voluntarily  appears  and  assumes  the  defense,  the  judgment  in 
ejectment,  if  given  for  the  stranger,  is  conclusive  evidence,  in  a  sub- 
sequent action  by  the  covenantee  against  his  grantor,  of  the  fact  that 
the  former  has  been  evicted  from  his  possession  by  a  paramount 
title.***     More  precisely,  "a  person  holding  a  covenant  running  with 

••*  Trustees  of  Leake  &  Watts  Orphan  House  v.  Lawrence,  11  Paige  (N. 
T.)  80;  Sturges  t.  Beach,  1  Conn.  507;  Moore's  Appeal,  34  Pa.  411;  Runkel 
r.  PhUUps.  9  Phlla.  (Pa.)  619;  Buckingham  v.  Ludlum,  37  N.  J.  Eq.  137. 

••»  Stnrges  v.  Beach,  1  Oonn.  507. 

•••Smith  V.  Compton.  3  Barn.  &  Adol.  407;  WlUlamson  v.  Williamson,,  71 
Me.  442;  Andrews  t.  Davison,  17  N.  H.  413,  43  Am.  Dec.  606;  Knapp  v.  Town 
of  Marlboro,  34  Vt  235;  Turner  v.  Goodrich,  26  Vt.  707;  Pitkin  v.  Leavitt  13 
Vt  379;  Chamberlain  v.  Preble,  11  Allen  (Mass.)  370;  Hamilton  v.  Cutts,  4 
Mass.  349,  3  Am.  Dec.  222;  Belden  v.  Seymour,  8  Conn.  304,  21  Am.  Dec.  661; 
Hinds  V.  Anen,'34  Conn.  195;  Miner  v.  Clark,  15  Wend.  (N.  Y.)  425;  Kelly  v. 
Dutch  Church  of  Schenectady.  2  Hill  (N.  Y.)  105;  Adams  v.  Oonover,  22  Hun, 
424;  Swenk  v.  Stout,  2  Yeates  (Pa.)  470;  OoUingwood  v.  Irwin,  3  Watts  (Pa.) 
310;  Ives  v.  NUes,  5  Watts  (Pa.)  323;  Terry's  Ex'r  v.  Drabenstadt,  68  Pa. 
400;  Chapman  v.  Holmes'  Ex'rs,  10  N.  J.  Law,  20;  Wilson  v.  McElwee, 
1  Strob.  (S.  C.)  65;  Middieton  v.  Thompson.  1  Spears  (S.  C.)  67;  Harbin  v. 
Roberta,  33  Ga.  45;  Wimberly  v.  CoUler,  32  Ga.  13;  Graham  v.  Tankersley, 
15  Ala.  OJW;  Cummlngs  v.  Harrison,  57  Miss.  275;  Williams  v.  Leblanc,  14 
U.  Ann.  757;  Hanrlck  v.  Gurley,  93  Tex.  458,  56  S.  W.  330;  Thiele  v.  Axell, 
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the  land,  being  sued  for  the  land  or  on  his  covenant,  may  give  notice 
to  a  prior  grantor,  in  the  chain  of  title,  to  sustain  the  title,  and  on 
failure  to  do  so,  the  judgment  may  be  read  in  evidence  against  Vm 
to  show  that  the  last  covenantor  had  been  sued,  a  judgment  recov- 
ered against  him,  and  that  his  covenant  had  not  been  performed,  and 
the  amount  he  had  been  compelled  to  pay;  and  in  such  a  suit  the 
plaintiff  would  not  be  required  to  prove  the  title  under  which  the 
eviction  was  had,  except  that  it  was  not  a  title  derived  from  him- 
self." **^  It  is  of  course  of  no  consequence  to  the  result  whether  the 
person  thus  called  in  does  in  fact  appear  and  defend  or  not.  If  he 
omits  to  do  so,  it  is  at  his  own  risk.  Nor,  probably,  is  it  material 
whether  the  judgment  against  the  covenantee  goes  by  default  or  is 
rendered  after  a  trial  of  the  issues.***  But  there  must  be  a  judg- 
ment, in  order  that  the  warrantor  may  be  concluded.  In  ejectment, 
for  example,  although  the  covenant  of  warranty  is  not  broken  with- 
out eviction  by  paramount  title,  yet  eviction  by  a  judgment  is  not 
legally  necessary  to  a  breach  of  the  covenant;  the  warrantee  may 
voluntarily  yield  possession  to  a  person  having  a  better  title,  and 
then  claim  on  the  covenant ;  but  this  he  does  at  his  own  peril,  and  in 
a  suit  against  the  warrantor  the  burden  of  proof  is  on  the  plaintiff  to 
show  the  paramount  title,  whereas  a  judgment  against  him  would 
have  been  conclusive  of  that  fact.***     It  is  further  to  be  observed 


5  Tex.  Civ.  App.  548,  24  S.  W.  552;  Graham  v.  Dyer  (Ky.)  29  S.  W.  346;  Lord 
V.  Gannon,  75  Ga.  300;  Jones  v.  Waggoner's  Adm'r,  7  J.  J.  Marsh.  (Ky.)  144; 
Cox  v.  Strode,  4  Bibb  (Ky.)  4;  Davenport  v.  Muir,  3  J.  J.  Marsh.  (Ky.)  310. 
20  Am.  Dec.  143;  Williams  v.  Burg,  9  Lea  (Tenn.)  455;  Boyd  v.  Whitfield,  19 
Ark.  409;  King  v.  Kerr's  Adm'rs,  5  Ohio,  158.  22  Am.  Dec.  777;  Harding  v. 
Larkln,  41  111.  413;  McConnell  v.  Downs,  48  111.  271;  Chicago  &  N.  W.  R.  Co. 
V.  Northern  Line  Packet  Co.,  70  111.  221;  Bever  v.  North,  107  Ind.  544.  8  N.  E. 
57G;  City  of  St.  Louis  v.  Blssell,  46  Mo.  157;  Wendel  v.  North,  24  Wis.  223; 
Mason  v.  Kellogg,  38  Mich.  132;  Fitzpatrlck  v.  Hoffman,  104  Mich.  228,  62  N. 
W.  349;  Fleckton  v.  Spicer,  63  Minn.  454,  65  N.  W.  926;  Dalton  v.  Bowker.  8 
Nev.  190;  Rawle  on  Cov.  for  Title,  §  117. 

The  only  state  in  which  this  rule  is  distinctly  repudiated  is  North  Carolina. 
See  Marttn  v.  Oowles,  19  N.  C.  101;  Shober  v.  Robinson,  6  N.  C.  33;  Wilder 
V.  Ireland,  53  N.  C.  8o. 

867  Chicago  &  N.  W.  R.  Co.  v.  Northern  Line  Packet  Co.,  70  111.  221. 

3«8  See  Chamberlain  v.  Preble,  11  Allen  (Mass.)  370;  Jackson  v.  Marsh,  5 
Wend.  44.     And  see  Brown  v.  llearon,  06  Tex.  63,  17  S.  W.  395. 

B«8  Callis  V.  CogbUl,  9  Lea  (Tenn.)  137. 
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that  when  a  warrantor,  either  voluntarily  or  upon  notice,  comes  in 
to  defend  a  suit  against  one  to  whom  he  is  liable  over,  he  comes  in 
subject  to  all  such  reasonable  rules  and  orders  as  the  court  may  see 
fit  to  make  in  the  cause.  Hence,  in  a  case  where  B.  assumed  the 
defense  of  a  suit  against  A.,  to  whom  he  was  liable  over,  and  the 
court  ordered  him,  upon  the  motion  of  A.,  to  furnish  A.  security  for 
the  costs,  and  thereupon  B.  abandoned  the  defense  without  comply- 
ing with  such  order,  it  was  considered  that  he  was  concluded  by  a 
judgment  against  A.  the  same  as  though  he  had  made  full  de- 
fense.*^* 

This  same  rule  of  estoppel  will  also  apply  to  cases  where  the  re- 
spons3>iUty  over  rests  upon  other  covenants  than  the  warranty  of 
title.  Thus,  in  a  case  in  New  York,  it  appeared  that  certain  land, 
upon  which  stood  a  mill  and  dam,  was  conveyed  by  a  deed  with 
covenant  for  quiet  enjoyment.  The  grantee  entered  and  operated 
the  mill,  maintaining  the  dam  at  the  same  height  at  which  it  was 
when  the  conveyance  was  made.  An  adjoining  owner  sued  him  for 
damages  for  overflowing  his  lands  and  recovered  judgment.  The 
grantor  was  duly  notified  of  the  action ;  and  afterwards  the  grantee 
sued  for  breach  of  the  covenant  of  quiet  enjoyment.  It  was  held 
that  the  judgment  conclusively  established  against  the  covenantor 
that  he  had  no  right,  at  the  time  of  the  conveyance,  to  maintain  the 
dam  at  that  height,  and  also  established  a  breach  of  said  covenant.*^^ 

When  a  party  institutes  a  suit  founded  upon  a  title  which  his  gran- 
tor has  covenanted  to  warrant,  and  the  defendant  sets  up  a  title  ad- 
verse to  and  inconsistent  with  the  title  thus  warranted,  the  grantor 
may  be  notified  to  come  in  and  defend  against  that  title,  in  the  same 
manner  that  he  may  be  notified  to  defend  against  an  adverse  title  set 
up  in  an  action  against  his  grantee.  And  when  so  called  in,  he  will, 
in  the  same  manner  and  to  the  same  extent,  be  bound  by  the  result 
of  the  litigation.'^*  But  "the  right  of  a  plaintiff  to  give  notice  may 
be  limited  to  cases  where,  in  some  form,  a  defense  involving  the  title 

•^«  Oolbnm  v.  Pomeroy,  44  N.  H.  19. 

•»i  Adams  v.  Conover,  22  Hun,  424.  Compare  Foley  v.  Lacert,  35  Or.  166, 
58  Pac.  37. 

''2  Andrews  v.  Denison,  16  N.  H.  469,  43  Am.  Dec.  565;  Anderson  v. 
Blgelow,  16  Wash.  198,  47  Pac.  426;   Brown  v.  Taylor,  13  Vt  631,  37  Am. 
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warranted  has  been  set  up.  If  he  might  give  the  notice  upon  the 
institution  of  his  suit,  without  any  knowledge  whether  the  defense 
would  involve  the  validity  of  the  title  warranted  and  the  covenant  of 
warranty,  it  would,  in  effect,  be  a  notice  to  come  in  and  prosecute 
the  suit,  which  would  not  be  a  good  notice."  "^*  In  at  least  one 
state,  the  right  to  thus  call  in  the  warrantor  is  secured  to  the  plaintiff 
by  statute,*'* 

I  668.    Defenses  Open  to  Warrantor. 

But  although  the  judgment  against  the  warrantee  is  in  general 
conclusive  upon  the  warrantor  when  the  latter  had  notice,  there  are 
still  some  defenses  which  are  open  to  him  in  a  subsequent  action 
against  him  by  the  warrantee,  viz.,  that  the  recovery  was  upon  a  title 
derived  from  the  warrantee  himself,  or  in  consequence  of  some  fact 
occurring  after  the  date  of  the  covenant,  or  that  his  covenant  was 
special,  or  that  it  did  not  run  with  the  land,  ot  that  he  made  no  cove- 
nant.'^' Thus,  where  the  warrantor  is  called  in  to  defend,  and  suc- 
ceeds in  showing  that  the  agreement  was  only  for  a  special  warranty 
(in  which  form  his  deed  was  drawn),  and  that  the  plaintiff  in  the  suit 
does  not  claim  through  or  under  him,  and  on  that  ground  has  judg- 
ment, this  will  bar  a  subsequent  action  against  him  by  the  grantee, 
the  character  of  the  warranty  agreed  upon  being  thereby  deter- 
mined.*'* This  point  is  further  elucidated  by  an  interesting  case 
from  South  Carolina,  in  which  the  facts  were  as  follows:  A.  con- 
veyed a  tract  of  land  to  B.  with  warranty,  and  B.  in  turn  conveyed 
it  to  C.  Afterwards  D.  entered  upon  the  land,  and  was  made  de- 
fendant to  an  action  by  C.  C,  however,  was  defeated  in  this  action, 
and  D.  was  established  in  the  possession  of  a  portion  of  the  land. 
C.  then  sued  B.  upon  his  deed  and  warranty,  and  the  latter  vouched 

Dec.  618;  Pitkin  v.  Leavltt,  13  Vt.  379;  Gragg  v.  Richardson,  25  Ga.  566. 
71  Am.  Dec.  100;  White  v.  Williams,  13  Tex.  'jrjS;  Rawle,  Gov.  §  118.  A  con- 
trary view  is  maintained  in  Tennessee.    Ferrell  v.  Alder,  8  Humph.  (Tenn.)  44. 

878  Andrews  v.  Denison,  16  N.  H.  469,  43  Am.  Dec.  565. 

8T4  Code  La.,  art.  2495. 

•7  5  Chicago  &  X.  W.  R.  Co.  v.  Northern  Line  Packet  Co.,  70  111.  221;  Daven- 
port v.  Muir,  3  J.  J.  Marsh.  (Ky.)  310,  20  Am.  Dec.  143;  Twambly  v.  Henley, 
4  Mass.  441. 

876  Monks  V.  McGrady,  71  Tex.  134,  8  S.  W.  017. 
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A.,  bis  warrantor,  to  come  in  and  defend  the  title,  but  A.  omitted  to 
appear,  and  C.  recovered  against  B.  Thereupon  B.  brought  his 
action  of  covenant  against  A.  upon  his  covenants  of  seisin,  quiet 
enjoyment,  and  general  warranty.  In  this  last  action  the  plaintiff 
introduced  in  evidence  the  record  of  the  action  of  C.  against  D.  It 
was  held  that  this  record  was  admissible  to  show  the  quantum  of 
damages  sustained  by  B.,  and  to  show  eviction  by  title  paramount  to 
B.'s,  but  that  A.  had  a  right  to  show  that,  notwithstanding  the  evic- 
tion was  by  title  paramount  to  B.'s,  yet  it  was  not  paramount  to  his 
title;  but  if  he  failed  to  do  so,  the  verdict  was  conclusive  against 
him.*'^  Further,  it  is  held  that  where  a  grantor  in  a  deed  has  once 
responded  to  a  suit  on  his  covenant  of  warranty,  brought  by  a  proper 
party,  he  is  not  liable  to  a  second  suit  on  the  same  covenant;  and 
the  judgment  obtained  against  him  in  the  first  suit  is  admissible  as 
evidence  in  the  second.*'^ 

S  569.    Requisites  of  Notioe  to  Warrantor. 

We  have  said  that  the  warrantor  must  have  notice  of  the  action 
against  his  grantee,  in  order  to  be  bound  by  the  result.  By  this  is 
meant  a  notification  proceeding  from  the  latter.  Merely  that  he 
knew  of  the  action  and  talked  about  it,  and  intimated  that  he  had 
evidence  which  would  defeat  it,  is  not  enough.'^*  And  the  mere 
fact  that  a  person  testifies  as  a  witness  on  the  trial  of  a  suit  is  not 
sufficient  evidence  that  he  had  such  legal  notice  as  the  law  intends 
him  to  receive,  in  order  to  be  bound  by  the  judgment.*®*  Although 
if  he  actually  appears  and  openly  and  actively  assumes  the  defense, 
it  will  be  presumed  that  he  was  duly  notified.'**  In  regard  to  the 
character  of  the  notice,  the  books  say  that  it  must  be  unequivocal, 
certain,  and  explicit,  but  that  it  need  not  appear  of  record,  and  that 
no  particular  form  of  words  is  required.'**     Whether  the  notice  must 

•TT  Mlddleton  v.  Thompson,  1  Spears  (S.  C.)  67. 
•'•  Vancourt  v.  Moore,  26  Mo.  92;  Brady  v.  Spurck,  27  lU.  47a 
•T»  Paul  T.  Wltman,  3  Watts  &  S.  409. 
«••  Lebanon  v.  Mead.  64  N.  H.  8.  4  Ati.  392. 
>•!  Harding  ▼.  Larkln.  41  IH.  413. 

Its  Greenlaw  v.  Williams,  2  Lea  (Tenn.)  533;    Williams  y.  Burg,  9  Lea 
(Tenn.)  435;    Paul  v.  Witman,  3  Watts  &  S.  (Pa.)  410;    Boyd  v.  Whitfield, 
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be  in  writing  or  not,  is  a  point  not  so  definitely  settled.  Good  au- 
thority may  be  cited  for  the  view  that  it  will  not  answer  its  purpose 
unless  written.*®"  But  the  prevalent  opinion  appears  to  be  that  a 
parol  notice,  if  certain,  explicit,  and  otherwise  good,  will  be  fully 
sufficient.'**  Thus  it  is  said  by  the  supreme  court  of  Minnesota: 
"This  notice  must  be  clear  and  explicit,  and  convey  precise  infor- 
mation that  unless  the  person  to  whom  it  is  addressed  establishes 
the  validity  of  the  title  in  the  first  action,  he  will  be  estopped  by  the 
judgment.  But  no  case  has  decided  that  the  notice  should  be  in  any 
particular  form.  In  some  it  is  suggested  that  it  would  be  better  if 
notice  in  writing  were  required,  but  most  of  the  cases  assume  that  if 
sufficient  in  substance  it  need  not  be  in  writing;  and  except  for 
facility  in  proving  it,  and  certainty  as  to  its  character,  we  see  no  rea- 
son why  it  should  be  written  or  formal.  If  it  clearly  apprise  the 
person  to  whom  it  is  given  that  an  action  involving  the  title  has  been 
commenced,  and  that  the  defendant  giving  it  looks  to  him  to  estab- 
lish the  title  in  that  action,  the  object  of  the  notice  is  accom- 
plished." *" 

§  670.    Warrantor  mnst  liaTe  an  Opportunity  to  Defend* 

'  In  order  that  the  warrantor  may  be  bound  by  the  result  of  the  liti- 
gation, it  is  not  only  necessary  that  he  should  be  notified  of  the  suit, 
as  above  described,  but  it  is  also  essential  that  he  should  have  a  fair 
and  full  opportunity  to  defend  his  title  and  to  avail  himself  of  every 

19  Ark.  447;  Davis  v.  Wllboume,  1  HiU  (S.  C.)  27,  26  Am.  Dec.  154;  Somers 
V.  Schmidt,  24  Wis.  421.  1  Am.  Dec.  191;  CJoUins  v.  Baker,  6  Mo.  App.  588; 
Oceanic  Steam  Nav.  Oo.  v.  Compania  Transatlantlca  Espanola,  144  N.  Y.  663, 
^9  N.  E.  360.  But  the  notice  must  not  only  inform  the  covenantor  of  the 
pendency  of  the  action,  but  must  also  call  upon  him  to  defend  the  title. 
Teague  v.  Whaley,  20  Ind.  App.  26,  50  N.  E.  41;  Ck)nsolidated  Hand-Method 
Lasting-Mach.  Co.  v.  Bradley,  171  Mass.  127,  50  N.  E.  464,  68  Am.  St.  Rep. 
409. 

3  88  Mason  v.  Kellogg,  38  Mich.  132;  Rawle,  Gov.  §  119.  And  see  Somers 
V.  Schmidt,  24  Wis.  417,  1  Am.  Dec.  191. 

384Ferrea  v.  Chal)ot,  63  Cal.  564;  Miner  v.  Clark,  15  Wend.  (N.  Y.)  427; 
Cummings  v.  Harrison,  57  Miss.  275;  Walton  v.  Campbell,  51  Neb.  788,  71 
N.  W.  737.     See  Richmond  v.  Ames,  164  Mass.  467,  41  N.  E.  671. 

§85  Hersey  v.  Long,  30  Minn.  114,  14  N.  W.  506. 
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legal  means  of  avoiding  an  adverse  judgment.*"*    And  this  privilege 
extends  to  the  right  to  move  in  arrest,  move  for  new  trial,  take  a 
statutory  new  trial,  appeal  from  the  judgment,  and  generally  resort 
to  any  and  all  remedies  which  would  be  open  to  the  original  defend- 
ant.   Thus  it  is  said :    "Where  a  grantee  seeks  to  conclude  a  gran- 
tor in  an  action  on  Uk  ooreaants  of  the  deed,  by  the  result  of  the 
suit  in  which  the  grantee  was  ousted  under  an  alleged  paramount 
title,  it  should  appear  not  only  that  the  grantor  was  notified  of  the 
suit  and  requested  to  defend  it,  but  that  he  was  allowed  to  do  so  to 
the  utmost  extent  of  the  law,  if  he  desired  to.    Otherwise  a  defend- 
ant in  ejectment  might  acquiesce  in  an  erroneous  result  of  a  trial, 
and  refuse  his  grantor  an  opportunity  to  correct  it  by  appeal,  and 
still  conclude  him  by  the  judgment  in  an  action  on  his  covenants. 
This  would  be  clearly  unjust.    And  it  would  be  equally  so  to  allow 
the  grantee  to  acquiesce  arbitrarily  in  the  result  of  a  first  trial  in 
ejectment,  and  conclude  his  grantor  by  it,  refusing  the  latter  the 
privilege  of  taking  the  second  trial  allowed  by  the  statute  and  con- 
ducting the  litigation  farther.     That  being  a  statutory  right  in  this 
particular  action,  its  refusal  to  the  grantor  is  denying  him  a  full 
opportunity  to  use  legal  remedies  to  defend  the  title  he  had  cove- 
nanted to  defend,  as  much  as  it  would  be  to  refuse  him  the  right  to 
appeal."  ■•'     In  such  a  case,  therefore,  the  judgment  against  the 
grantee  would  clearly  not  be  binding  and  conclusive  upon  the  gran- 
tor, 

§  671.    Bff««t  of  Jvdcmeiit  whem  Warrmi&tor  is  not  NotilLeil. 


If  the  warrantor  is  not  notified  to  come  in  and  defend  the  action 
against  his  grantee,  what  effect  is  to  be  given  to  the  judgment  ren- 
dered therein,  when  the  latter  subsequently  sues  for  the  breach  of 
the  warranty  of  title?  On  this  question  there  is  some  diversity  of 
opinion.  In  one  state  the  decisions  seem  to  favor  the  view  that  the 
judgment  is  prima  facie,  though  not  conclusive,  evidence  of  the  su- 
perior title  of  the  person  who  recovered  it,  it  being  still  open  to  the 

SM  Saveland  v.  Green,  36  Wis.  612;    Axford  v.  Graham,  57  Mich.  422,  24 
X.  W.  158. 
ttT  Eaton  y.  Lyman,  26  Wis.  61« 
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warrantor  to  make  any  defenses  he  can  against  the  judgment  and  to 
show  (assuming  the  burden  of  proof)  the  validity  of  his  own  title. *•• 
But  this  position  is  not  generally  approved.  According  to  the  de- 
cided preponderance  of  authority,  the  record  in  the  former  suit  will 
be  admissible  against  the  warrantor  to  prove  the  fact  of  eviction, — 
that  the  grantee  was  ousted  by  a  judgment  of  a  court  (which,  how- 
ever, is  no  more  than  the  familiar  truth  that  a  judgment  is  always 
evidence  of  its  own  existence), — ^but  it  will  not  be  admissible  at  all, 
not  even  as  prima  facie  evidence,  to  show  that  the  eviction  was  had 
under  a  paramount  title.*'* 

I  672.    Warrantor  of  Personal  Property. 

The  same  general  principles  which  have,  been  expounded  in  the 
five  preceding  sections  apply  also  to  cases  of  sales  of  personal  prop- 
erty. Where  there  is  an  express  or  implied  warranty  of  title,  and 
the  goods  are  taken  from  the  vendee  by  a  judgment  in  a  suit  against 
him  by  a  third  person,  of  which  action  the  vendor  was  duly  notified 
and  was  requested  to  defend,  the  latter  is  conclusively  bound  by 
such  judgment.*'*  "The  vendor  in  possession  of  personal  property 
impHedly  warrants  the  title  to  the  thing  sold.  He  is  therefore  bound 
to  make  good  to  the  purchaser  all  his  losses  resulting  from  the  want 

••8  CoHIngwood  v.  Irwin,  3  Watts  (Pa.)  310;  Paul  v.  Witman.  3  Watts  & 
8.  (Pa.)  407. 

88  8  Cox  V.  Strode,  4  Bibb  (Ky.)  4;  Booker's  Adm'r  ▼.  Beirs  Ex'rs,  3  Bibb 
(Ky.)  173,  6  Am.  Dec.  641;  Knapp  v.  Town  of  Marlboro.  31  Vt  674;  Ever- 
ling  V.  Holcomb,  74  Iowa.  722,  39  N.  W.  117;  Sisk  v.  Woodruff.  15  111.  15; 
Stephens  v.  Jack,  3  Yerg.  (Tenn.)  408,  24  Am.  Dec.  583;  Tarn  v.  Shaw.  10 
Ind.  469;  Hardy  v.  Nelson,  27  Me.  525;  Graham  v.  Tankersley,  15  Ala.  645; 
Rhode  V.  Green,  20  Ind.  83;  Walton  v.  Cox,  67  Ind,  164;  Qements  v.  CJoUlns, 
59  Ga.  124;  Hanson  v.  Buckner*s  Ex'r,  4  Dana  (Ky.)  254,  29  Am.  Dec.  401; 
McGregor  v.  Tabor  (Tex.  Civ.  App.)  26  S.  W.  443;  Ryerson  v.  (Chapman.  66 
Me.  557;  Wilder  v.  Ireland,  53  N.  C.  87. 

300  Boyd  V.  Whitfield,  19  Ark.  447;  Brown  v.  McMuUen,  1  Hill  (S.  C.)  29; 
Barney  v.  Dewey,  13  Johns.  (X.  Y.)  224,  7  Am.  Dec.  372;  Pickett's  Ex'rs  v. 
Ford,  4  How.  (Miss.)  246;  Blasdale  v.  Babcock.  1  Johns.  (N.  Y.)  517;  Mar- 
la  tt  V.  Clary,  20  Ark.  251;  Salle  v.  Light's  Ex'rs,  4  Ala.  700.  39  Am.  Dec. 
317;  Thurston  v.  Spratt,  52  Me.  204;  Baltimore  Steam  Packet  Co.  v.  Garri- 
son, 0  Daly  (N.  Y.)  24(5;  Buchanan  v.  Kauffman,  65  Tex.  235;  Fallon  v.  Mur- 
ray, 16  Mo.  108;  Kelly  v.  Forty-Second  St,  M.  &  St  N.  Ave.  R,  00.,  37  App. 
Div.  500,  55  N.  Y.  Supp.  1096. 
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of  a  good  title.     If  the  purchaser,  or  any  subsequent  vendee,  is  sued 
in  replevin  or  trover,  or  in  any  other  action  involving  the  question 
of  title,  if  he  gives  notice  to  his  vendor  of  the  pendency  of  the  action 
and  its  nature,  the  judgment  is  conclusive  evidence  against  such 
vendor It  can  make  no  difference  that  there  are  inter- 
mediate purchasers,  and  that  the  suit  is  against  the  last  one,  if  the 
question  of  title  is  the  sole  matter  in  controversy.    All  the  individuals 
who  have  sold  the  property  are  alike  warrantors,  and  can  ds  well 
defend  the  title  in  the  suit  against  the  last  purchaser  as  in  a  suit 
against  themselves,  if  they  have  notice."  '"^    There  are  cases  hold- 
ing that  this  principle  of  estoppel  upon  a  w^arrantor  called  in  to  de- 
fend applies  only  to  cases  where  the  title  is  involved,  not  to  cases 
where  the  controversy  turns  upon  the  question  of  the  soundness, 
quality,  etc.,  of  the  chattel.    Thus  it  is  said  that  a  judgment  recov- 
ered against  a  seller  of  goods,  for  breach  of  an  implied  warranty  of 
soundness,  is  not  evidence  which  will  enable  him  to  retover  against 
the  person  from  whom  he  bought  on  a  like  warranty,  even  though 
the  first  seller  was  duly  notified  of  the  action.'*'     But  the  principle 
is  in  fact  often  applied  to  cases  where  the  title  to  the  chattel  is  not 
so  much  in  controversy  as  some  collateral  matter.    Thus,  where 
the  assignor  of  a  note  warranted  it  free  from  set-off,  and  in  a  suit 
by  the  assignee  against  the  maker,  of  which  the  assignor  was  notified 
and  which  he  assisted  in  prosecuting,  there  was  judgment  for  a  set- 
ofiF,  it  was  held  that  in  an  action  by  the  assignee  against  the  assignor 
for  deceit,  such  judgment  was  conclusive  evidence  of  the  set-off.'®* 
If  the  vendor  was  not  notified  of  the  action  against  his  vendee,  still, 
according  to  some  of  the  cases,  the  judgment  against  the  latter  is 
prima  facie  evidence  of  the  vendor's  want  of  title,  so  as  to  throw  up- 

»»i  Thurston  v.  Spratt,  52  Me.  204. 

>•>  Smith  y.  Moore,  7  S.  C.  209,  24  Am.  Rep.  479.  In  an  action  upon  a 
coTenant  of  warranty  of  the  soundness  of  a  slave  the  plaintiff  cannot  intro- 
duce as  evidence  the  record  of  a  judgment  recovered  against  him,  because 
of  the  unsoundness  of  the  slave,  by  one  to  whom  he  had  sold,  subsequent 
to  his  own  purchase  from  the  defendant,  with  warranty  of  soundness;  be- 
cause the  matters  in  issue  in  the  two  suits  are  different,  viz.,  the  soundness 
of  the  slave  at  two  distinct  times.  But  the  court  said  the  case  would  have 
b^D  otherwise  if  the  title  had  been  the  issue  in  each  suit  Morgan  v. 
Winston.  2  Swan  (Tenn.)  472. 

«•»  Walker  v.  Ferrin,  4  Vt  523. 
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on  him  the  burden  of  proving  his  title.'**  But  this  doctrine  has  been 
denied.'**  And  indeed  it  is  difficult  to  distinguish  this  case,  in  prin- 
ciple, from  the  parallel  case  of  a  sale  of  land  with  warranty  of  title, 
where,  as  appears  by  the  preceding  section,  if  the  warrantor  was 
not  notified,  the  judgment  is  not  admissible  even  as  prima  facie  evi- 
dence of  the  invalidity  of  his  title,  or  the  strength  of  that  of  the  suc- 
cessful claimant. 

§   673.    Indemnltorfl. 

• 

An  obligation  to  indemnify  upon  notice  that  suit  has  been  brought 
is  also  an  obligation  to  defend  the  suit  or  to  abide  the  consequences 
of  a  judgment,  and  the  judgment  will  bind  the  indemnitor,  when  the 
latter  is  notified  to  defend  and  fails  to  do  so.'"*  The  rules  upon  this 
subject  were  well  stated  in  a  certain  New  York  decision,  where  the 
court  said  that  covenants  to  indemnify  against  the  consequences  of  a 
suit  were  of  two  sorts,  the  first  class  including  cases  where  the  cove- 
nantor expressly  made  his  liability  dependent  on  the  event  of  a  liti- 
gation to  which  he  was  not  a  party  and  stipulated  to  abide  the  result, 
and  the  second  comprising  cases  where  the  covenant  was  one  of  gen- 
eral indemnity  merely  against  claims  or  suits.  In  cases  of  the  first 
class,  said  the  court,  the  judgment  would  be  conclusive  evidence 
against  the  indemnitor,  although  he  was  not  a  party  and  had  no 
notice,  because  its  recovery  was  the  very  event  against  which  he  cov- 
enanted. But  in  cases  of  the  second  class,  the  judgment  would 
be  merely  prima  facie  evidence  against  the  indemnitor,  and  he  might 
be  let  in  to  show  that  the  principal  had  a  good  defense  to  the  claim. 

»•*  Maria tt  v.  Clary,  20  Ark.  251. 

895  Roper  V.  Rowlett,  7  Lea  (Tenn.)  320. 

»»•  aty  of  Troy  v.  Troy  &  Lanslngburgh  R.  Co.,  S  Lans.  (N.  T.)  270;  Id., 
49  N.  Y.  G57;  Kip  v.  Brigham,  6  Johns.  (N.  Y.)  158;  Trustees  of  Newburgh 
V.  Galatlan,  4  Cow.  (N.  Y.)  340;  Beers  v.  Pluney,  12  Wend.  (N.  Y.)  309; 
Mehaffy  v.  Lytle,  1  Watts  (Pa.)  314;  Konltzky  v.  Meyer,  49  N.  Y.  571.  "It 
Is  a  well  settled  rule  that  where  one  is  bound  to  protect  another  from 
liability,  he  is  bound  by  the  result  of  a  litigation  to  which  such  other  was  a 
party,  provided  he  had  notice  of  tlie  litigation  and  an  opportunity  to  control 
and  manage  it,  the  rule  being  subject  to  the  qualification  that  the  litigation 
must  have  been  carried  on  without  fraud  or  collusion,  and  conducted  In  a 
reasonable  manner/'  Commercial  Union  Assur.  Co.  v.  American  Cent  Ins. 
Co.,  68  Cal.  430,  9  Pac.  712. 
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And  in  both  cases  the  indemnitor  was  of  course  to  be  understood  as 
saving  the  right,  which  the  law  gives  in  every  case  where  the  suit  is 
between  third  persons,  of  contesting  the  proceeding  on  the  ground  of 
a  collusive  agreement  to  put  the  charge  upon  him."*^  In  pursuance 
of  these  principles,  it  is  held  that  where  the  assignor  of  a  mortgage 
covenants  with  the  assignee  that  the  property  mortgaged  will  pro- 
duce a  given  sum  over  and  above  the  costs  of  foreclosing,  and  that  if 
it  does  not  he  will  pay  the  deficiency,  the  proceedings  in  the  suit  to 
foreclose  will  be  conclusive  evidence  against  the  assignor,  in  an  ac- 
tion on  the  covenant,  to  show  the  amount  of  the  deficiency.***  But 
on  the  other  hand,  in  order  to  make  a  judgment  against  one  of  sev- 
eral former  partners  conclusive  upon  another  partner,  who,  upon 
dissolution,  assumed  the  firm  debts,  the  evidence  of  notice  to  the 
latter  of  the  bringing  of  the  action  in  which  the  judgment  was  ob- 
tained must  be  very  clear."**    In  an  English  case  it  appeared  that 

A.  had  become  surety  for  C,  who  was  a  collector  of  taxes,  and  that 

B.  and  C.  had  thereupon  executed  a  joint  and  several  indemnifying 
bond  to  A.  Judgment  was  taken  against  A.,  at  the  suit  of  the  re- 
ceiver-general, for  the  default  of  C,  and  A.  then  sued  B.  upon  the 
indemnity  bond.  It  was  held  that  the  judgment  against  A.  was 
evidence,  in  his  suit  against  B.,  that  he  had  been  sued,  but  was  not 
evidence  of  the  amount  he  was  legally  liable  to  pay,  because  B. 
was  not  a  party  to  that  action.*®*  The  same  general  principle  gov- 
erns the  case  of  actions  upon  indemnifying  bonds  given  to  officers 
of  the  law  in  the  discharge  of  their  duties.  Where,  for  example, 
the  plaintiff  in  an  execution  gives  to  the  sheriff  a  bond  to  hold  him 
harmless  for  selling  property  levied  on  under  the  execution,  and 
the  sale  is  made,  and  the  real  owner  then  recovers  against  the  sheriff 
in  trespass,  such  judgment  is  evidence,  in  a  subsequent  action  by 
the  sheriff  against  the  indemnitor,  that  the  real  owner  had  asserted 
his  claim,  and  that  what  the  sheriff  has  paid  he  was  compelled  to 
pay  by  legal  proceedings,  but  it  is  not  evidence  that  the  claimant 

'•7  Bridgeport  F.  &  M.  Ins.  Co.  v.  WHson,  34  N.  T.  275. 
»••  Rapelye  v.  Prince,  4  Hill  (N.  T.)  119,  40  Am.  Dec.  267.    See  Drennan 
▼.  Biinn,  lat  in.  175.  16  N.  E.  100,  7  Am.  St.  Rep.  354. 
»»•  Reed  v.  Orton  (Pa.)  6  Atl.  369.    See  Taylor  v.  Barnes,  69  N.  Y.  430. 
*••  King  v.  Norman,  4  C.  B.  884. 
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against  the  sheriff  was  the  real  owner  of  the  property,  unless  the 
obligor  in  the  indemnity  bond  had  notice  of  the  suit  and  an  op* 
portunity  to  make  defense  in  it.*®^ 

I  574.    Persons  Responsible  Orer, 

"The  rule  seems  to  be  established  that  when  a  person  is  responsi- 
ble over  to  another,  either  by  operation  of  law  or  by  express  con- 
tract, and  notice  has  been  given  him  of  the  pendency  of  the  suit, 
and  he  has  been  requested  to  take  upon  himself  the  defense  of  it, 
he  is  no  longer  regarded  as  a  stranger  to  the  judgment  that  may 
be  recovered,  because  he  has  the  right  to  appear  and  defend  the 
action  equally  as  if  he  were  a  party  to  the  record.  When  notice  is 
thus  given,  the  judgment,  if  obtained  without  fraud  or  collusion, 
will  be  conclusive  against  him  whether  he  has  appeared  or  not."  *•* 
For  example,  where  the  person  injured  by  the  escape  of  an  im- 
prisoned debtor  has  recovered  judgment  against  the  sheriff  for  his 
damages  sustained  by  reason  of  such  escape,  and  the  sheriff  in  turn 
sues  the  county,  claiming  damages  on  the  ground  that  the  escape 
would  not  have  occurred  if  the  county  had  fulfilled  its  duty  in 
providing  a  jail,  the  record  of  the  former  judgment  is  admissible 
in  evidence  for  the  purpose  of  showing  the  amount  the  sheriff  had 
been  compelled  to  pay.*®"  So  a  judgment  on  the  merits  against 
an  assignee,  based  upon  matter  prior  to  the  assignment,  the  as- 

*oi  Burrill  v.  West,  2  N.  H.  100;  Lovejoy  v.  Murray,  3  Wall.  1,  18  L.  Ed. 
129;  Miller  v.  Rhoades,  20  Ohio  St.  494;  Boynton  v.  Morrill,  111  Mass.  4; 
Stewart  v.  Thomas,  45  Mo.  44. 

402  Davis  y.  Smith.  79  Me.  351,  IQ  Atl.  55.  Other  cases  holding  this  mle 
are  Bailey  v.  Sundberg  (D.  C.)  44  Fed.  807;  Tjawrence  v.  Stearns  (0.  C.)  79 
Fed.  878;  Vigeant  v.  Scully,  35  111.  App.  44;  Knickerbocker  v.  Wilcox,  83 
Mich.  200.  47  N.  W.  123,  21  Am.  St  Rep.  595;  Inhabitants  of  Yeazle  v. 
renobscot  R.  Co.,  49  Me.  124;  Hardy  v.  Nelson,  27  Me.  530;  City  of  Boston 
V.  Worthington,  10  Gray  (Mass.)  498,  71  Am.  Dec.  678;  Littleton  y.  Richard- 
son, 34  N.  H.  187,  CG  Am.  Dec.  759;  Spencer  y.  Dearth,  43  Vt  106;  In- 
habitants of  Shrewsbury  y.  Inhabitants  of  Boylston,  1  Pick.  (Mass.)  105; 
Pilchard  y.  FaiTar,  116  Mass.  213;  Salle  y.  Light's  Ex'rs,  4  Ala.  700,  39  Am. 
Dec.  317;  Clark  y.  Carrlngton,  7  Cranch,  322,  8  L.  Ed.  354;  Hamilton  y. 
Cutts,  4  Mass.  353,  3  Am.  Dec.  222;  Ward  y.  Bond,  1  Nott  &  McC.  (S.  C.) 
201;  Kip  V.  Brigham,  6  Johns.  (N.  Y.)  158;  Walker  y.  Ferrln.  4  Vt  523; 
MehaflPy  y.  Lytle,  1  Watts  (Pa.)  314;  Tyree  v.  Magness,  1  Sneed  (Teun.)  276. 

*03  Commissioners  of  Brown  Co.  v.  Butt,  2  Ohio,  848. 
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signor  having  been  notified  so  that  he  might  litigate,  is  a  bar  to  a 
subsequent  suit  by  the  assignor.***  So  when  an  indorsee  of  a  prom- 
issory note  sues  the  maker,  and  notifies  the  indorser  of  the  pend- 
ency of  the  suit,  or  advises  him  of  any  defense  interposed,  this  will 
make  the  verdict  conclusive  against  the  indorser,  if  the  maker  is  dis- 
charged, and  it  cannot  be  controverted  when  the  indorser  is  sued.**^** 
Again,  where  the  liability  of  a  suret}iis  contingent,  and  to  be  ascer- 
tained by  an  assessment  of  damages,  a  transcript  of  the  judgment 
and  proceedings  against  him,  with  proof  of  payment  of  the  amount 
recovered,  is  competent,  at  least  prima  facie,  evidence  in  a  suit  by 
him  against  the  principal  to  recover  the  money  so  paid,  even  though 
the  principal  was  not  joined  in  the  suit  or  notified  of  it.*®' 

Further,  the  privity  thus  existing  between  the  parties  will  enable 
the  person  secondarily  liable  to  take  advantage  of  an  unsuccessful 
attempt  to  recover  damages  from  the  person  primarily  responsible. 
For  example,  a  judgment  on  the  merits  in  favor  of  the  defendant  in 
an  action  for  injuries  caused  by  an  obstruction  on  a  turnpike,  against 
the  person  who  placed  the  obstruction  there,  and  in  which  the  de- 
fendant pleaded  contributory  negligence  on  the  part  of  the  plaintiff, 
will  bar  a  subsequent  action  against  the  turnpike  company  for  the 
same  injuries.**^ 

In  ascertaining  the  application  of  this  rule,  two  very  important 
limitations  must  be  borne  in  mind.  In  the  first  place,  the  fact  that 
notice  of  a  pending  suit  has  been  given  to  a  third  person  does  not 
determine  the  question  whether  or  not  such  person  is  in  fact  respon- 
sible over  to  the  defendant,  nor,  generally,  can  that  question  be  put 
in  issue  in  the  first  suit,  but  it  must  be  established  as  an  independ- 
ent fact  in  the  subsequent  action.  Thus  if  one  carrier  is  sued  for 
the  loss  of  goods,  and  notifies  a  second  carrier,  to  whom  he  de- 
livered the  same  for  transportation,  of  the  pendency  of  the  suit, 

♦•♦  Tyree  ▼.  Magness,  .1  Sneed  (Tenn.)  276. 

*•»  Hagertliy  v.  Bradford,  9  Ala.  507;  Brown  v.  Chaney,  1  Kelly  (Ga.)  410; 
Morgan  v.  Simmons,  3  J.  J.  Marsh.  (Ky.)  611. 

♦••Bone  T.  Torry.  16  Ark.  83;  Snider  v.  Greathouse. .  16  Ark.  72,  63  Am. 
Dec.  54. 

♦•»  Featberson  v.  President,  etc..  of  Newburgh  &  C.  Turnpike  Co..  71  Hun, 
100.  24  N.  Y.  Supp.  608.  And  see  Hill  y.  Bain,  16  E.  I.  75,  23  Atl.  44,  2  Am 
St.  Rep.  873. 
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and  requires  him  to  defend  the  same,  the  judgment  against  the  first 
is  not  conclusive  as  to  the  question  of  the  liability  of  the  second. 
It  is  only  conclusive  on  such  privies  as  are  liable  over,  and  then 
only  as  to  the  fact  that  the  judgment  was  recovered,  and  that  it 
was  for  the  value  of  the  goods  lost;  but  the  judgment  is  not  so 
far  conclusive  of  the  question  of  privity  as  to  fix  the  liability  of  the 
person  served  with  notice.*®*    ^ 

In  the  second  place,  the  scope  of  the  estoppel  created  by  the  first 
judgment  cannot  be  extended  beyond  the  points  and  issues  necessa- 
rily determined  by  it.  Nor  is  the  person  responsible  over  precluded 
by  it  from  setting  up  any  defenses  which,  from  the  nature  of  the 
action  or  the  pleadings,  he  could  not  have  interposed  in  the  first 
litigation  had  he  been  a  formal  party  to  it.***  Thus  a  shipper  against 
whom  a  judgment  has  been  rendered  for  failure  to  deliver  goods  as 
agreed,  by  an  assignee  of  the  bill  of  lading,  cannot  maintain  an  ac- 
tion on  such  judgment  against  the  carrier  who  had  issued  the  bill 
of  lading,  although  the  carrier  was  notified  of  the  pendency  of  the 
action  and  requested  to  defend,  since  the  latter  could  not,  had  he 
been  a  party  to  the  action,  have  set  up  the  defenses  available  as 

408  Chicago  &  N.  W.  R.  Co.  v..  Northern  Line  Packet  Co.,  70  lU.  217.  In 
this  case,  Walker,  J.,  observed:  "Whether  such  a  relation  exists  as  to  make 
the  notice  an  estoppel,  to  that  extent,  is  an  open  question  that  may  always 
be  contested;  but  when  it  is  shown  that  the  relation  does  exist,  and  that  a 
recovery  over  may  be  had  against  the  person  on  whom  the  notice  was  served, 
then  he  is  estopped  to  deny  that  the  Judgment  was  recovered  against  his 
privy,  that  the  wrong  was  perpetrated,  or  [to  allege]  that  the  recovery  was 
too  large.  In  that  case,  the  Judgment  may  be  read  in  evidence  tp  show  that 
there  had  been  a  recovery  against  the  person  first  sued,  and  the  amount  he 
Jias  been  compelled  to  pay,  as  fixing  the  measive  of  damages,  but  the  Judg- 
ment is  cTidence  for  no  otlier  purpose."  And  see  Missouri  Pac.  R.  Go.  v. 
Twiss,  35  Neb.  267,  53  N.  W.  76,  37  Am.  St  Rep.  437;  Mayor,  etc.,  of  CSty 
of  New  York  v.  Brady,  70  Hun,  250,  24  N.  Y.  Supp.  296. 

4o»  See  Oceanic  Steam  Nav.  Co.,  Limited,  v.  Companla  Transatlantica  Es- 
panola,  134  N.  Y.  461,  31  N.  E.  987,  30  Am.  St.  Rep.  685;  Consolidated  Hand- 
Method  Lasting-Mach.  Co.  v.  Bradley,  171  Mass.  127,  50  N.  E.  464.  68  Am. 
St  Rep.  409.  A  Judgment  recovered  against  a  railroad  company  for  negli- 
gently setting  fire  to  property  is  not  conclusive  on  the  property  owner  as  to 
the  amouut  of  his  loss,  as  against  ah  insurance  company  seeking  to  recover, 
money  paid  to  him  on  account  of  such  loss  before  the  recovery  of  the  Judg- 
jnent.    .^tna  Ins.  Go.  v.  Confer,  158  Pa.  598^  28  Atl.  153. 
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against  the  shipper.***  This  point  is  further  illustrated  by  the  case 
of  Churchill  v.  Holt/"  before  the  supreme  judicial  court  of  Massa- 
chusetts, wherein  it  appeared  that  A.  was  the  occupant  of  a  building 
connected  with  which  there  was  a  hatchway  in  the  street  leading  into 
the  basement ;  that  the  hatchway  was  once  left  open  and  unguarded ; 
and  that  M.,  a  passenger  in  the  street,  fell  into  it  and  was  injured. 
M.  sued  A.  for  damages,  and  recovered  a  judgment,  which  A.  paid. 
A.  then  sued  B.  for  indemnity,  alleging  that  the  dangerous  condition 
of  the  hatchway,  on  that  occasion,  was  due  to  the  negligent  act 
of  B.'s  servant.  It  was  held  that  the  judgment  in  the  suit  of  M. 
against  the  plaintiff  was  not  conclusive  against  his  right  to  main- 
tain this  action.  The  court  said:  "Under  the  pleadings  in  that 
suit,  the  judgment  may  have  been  rendered  on  the  ground  that  the 
plaintiffs  were  liable  as  occupants  of  the  building,  without  any  re- 
gard to  the  question  whether  they  or  a  stranger  to  the  suit  re- 
moved the  cover  or  negligently  left  it  unguarded.  It  conclusively 
shows  that  they  were  guilty  of  negligence  in  law  as  to  the  person 
injured,  but  it  does  not  show  that  they  were  participes  criminis 
with  the  defendants,  and  is  not  inconsistent  with  their  right  to  main- 
tain this  action."  **■ 

I  676.    JTudsment  mgtdumt  Oitj  a«  Bvidenoe  in  Action  asainst  Person 

Idable  Otot. 

It  is  a  well  established  rule,  and  one  which  has  been  recognized 
and  enforced  in  a  number  of  noteworthy  cases,  that  a  judgment 
recovered  against  a  municipal  corporation,  for  injuries  caused  by  a 
defect  or  obstruction  in  the  highway,  is  conclusive  evidence  of  its 
necessary  facts  and  conditions,  in  a  subsequent  action  by  the  mu- 
nicipality against  a  third  person,  the  author  of  the  defect  or  nui- 
sance, who  is  liable  over,  and  who  was  notified  of  the  first  suit.**" 

*!•  Garrison  v.  Babba^e  Transp.  Co.,  W  Mo.  130,  6  S.  W.  701. 

*"  127  Mass.  105,  34  Am.  Rep.  3.J5. 

*"  See,  also,  St  John  v.  St.  John's  Ohurch,  15  Barb.  (N.  Y.)  346. 

41 »  Littleton  v.  Richardson,  34  N.  H,  179,  66  Am.  Dec.  759;  Inhabitants  of 
Veazle  v.  Penobscot  R.  Co.,  40  Me.  119;  City  of  Portland  v.  Richardson,  &4 
>Ie.  46,  89  Am.  Dec.  720;  Village  of  Seneca  Falls  v.  Zallnskl,  8  Hun  (N.  Y.) 
571;  inhabitants  of  Milford  v.  Holbrook,  9  Allen  (Mass.)  17,  86  Am.  Dec.  735; 
Bobbins  T.  Chicago,  4  Wall.  657,  18  L.  Ed.  427;   Washington  Gaslight  Co.  y. 
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To  illustrate, — ^in  one  of  the  cases  cited  it  appeared  that  defendant 
was  the  owner  of  a  building,  the  lower  story  of  which  he  had  leased 
for  shops  and  portions  of  the  upper  story  for  various  purposes,  him- 
self remaining  in  possession  of  the  residue  of  the  building;  that 
there  was  an  awning  erected  along  the  whole  front  of  the  building, 
for  the  benefit  of  the  shops,  but  it  was  defective,  and  fell,  injuring 
one  Day  who  was  passing  beneath.  Day  brought  his  action  for 
damages  against  the  town,  and  the  town  gave  notice  of  the  action 
to  defendant,  requesting  him  to  defend  the  same  and  stating  that 
he  would  be  held  responsible  if  the  town  was  adjudged  liable.  Day 
recovered  judgment  against  the  town,  and  the  latter  then  brought 
the  present  action.  It  was  held  that  the  verdict  and  judgment 
against  the  town  were  conclusive  evidence  of  the  existence  of  a  de- 
fect in  the  highway,  the  injury  to  the  individual  while  he  was  in 
the  exercise  of  due  care,  and  the  amount  of  the  damages.***  Con- 
trary to  the  usual  rule,  some  of  the  cases  manifest  a  strong  disposi- 
tion to  waive  the  important  requirement  of  notice  in  these  cases. 
The  federal  supreme  court  holds  that  it  is  not  necessary  that  express 
notice  should  have  been  given  to  such  third  person  to  defend  the 
suit  against  the  municipal  corporation,  in  order  to  make  the  judg- 
ment conclusive  upon  him,  but  it  is  sufficient  if  he  knew  that  the  suit 
was  pending  and  could  have  defended  it.  "The  leg^l  presumption 
is  that  he  knew  that  he  was  answerable  over  to  the  corporation,  and 
if  so,  it  must  also  be  presumed  that  he  knew  he  had  a  right  to  de- 
fend the  suit."  **•  But  this  view  is  not  to  be  commended.  It  exhib- 
its too  wide  a  departure  from  the  well  settled  rules  which  apply  to 
all  the  cases  where  a  third  person,  not  a  party  or  privy  to  a  judg- 
ment, is  sought  to  be  concluded  by  it.  The  better  reason,  as  it 
seems  to  us,  is  with  the  decisions  holding  thatj  while  such  notice 

District  of  Columbia,  161  U.  S.  316,  16  Sup.  Ot.  564,  40  L.  Ed.  T12;  Mayor, 
etc.,  of  City  of  New  York  v.  Brady,  151  N.  Y.  611.  45  N.  E.  1122;  Catterlln  t. 
City  of  Frankfort,  79  Ind.  547,  41  Am.  Rep.  627;  City  of  Boston  v.  Worthing- 
ton,  10  Gray  (Mass.)  406,  71  .ini.  Dec.  678;  Village  of  Port  Jervls  y.  First 
Nat.  Bank.  96  N.  T.  550. 

*i4  Inhabitants  of  Milford  v.  Holbrook,  9  Allen  (Mass.)  17,  85  Am.  Dec.  735. 

*iB  Bobbins  v.  Chicago,  4  Wall.  657.  18  L.  Ed.  427;  Chicago  v.  Bobbins.  2 
Black,  418,  17  L.  Ed.  298.  Compare  City  of  Oskaloosa  v.  Plnkerton,  51  Iowa.. 
697, 1  N.  W.  689;  Lebanon  v.  Mead,  64  N.  H.  8,  4  AU.  392. 
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is  not  essential  to  the  right  of  action  against  the  person  liable  over, 
yet  it  is  necessary  to  the  conclusiveness  of  the  judgment;  that  is, 
that  the  plaintiff  in  the  second  suit  will  be  obliged  to  prove  all  the 
facts  upon  which  his  case  depends,  including  those  which,  had  he 
given  the  notice,  would  have  been  conclusively  established  by  the 
judgment.***  But  in  any  case  it  is  necessary  for  the  municipality 
to  prove  that  the  defendant  in  its  action  was  the  author  of  the  act 
whereby  the  individual  was  injured.**^  And  further,  the  judgment 
does  not  preclude  all  possible  defenses.  Thus  it  is  said :  "A  judg- 
ment obtained  against  a  municipal  corporation  for  injuries  received 
on  account  of  defects  in  a  street  caused  by  third  persons,  would, 
in  a  suit  by  such  corporation,  brought  to  recover  back  what  it  had 
been  compelled  to  pay,  be  conclusive  as  to  the  right  of  the  injured 
party  to  recover,  and  as  to  the  amount  which  the  municipal  corpora- 
tion would  be  entitled  to  recover.  But  the  party  against  whom 
the  municipal  corporation  might  seek  to  recover  would  be  entitled 
to  show  that  it  was  under  no  obligation  to  keep  the  street  in  safe 
condition,  or  that  it  was  not  in  fault,  or  that  the  accident  was  caused 
by  the  negligent  conduct  of  both  parties,  in  which  event  no  recovery 
could  be  had,  for  the  reaso*i  that  one  of  two  joint  wrong-doers 
cannot  have  contribution  from  the  other."  *^®     In  other  words,  while 

«!•  YUlage  of  Port  Jervis  y.  First  National  Bank,  96  N.  Y.  550.  In  this 
case.  Chief  Justice  Huger  observed:  "The  liability  of  the  author  of  the  act 
which  occasions  the  injury  does  not  depend  upon  the  fact  of  his  receiving  no- 
tice of  the  action  brought  by  the  injured  party  against  the  municipality. 
....  The  only  object  of  notice  in  such  a  case  is  to  enable  the  corporation 
to  ayail  itself  of  its  right  to  impose  the  burden  of  defense  upon  the  party  ulti- 
mately liable,  and  to  estop  the  author  of  the  injury,  by  the  Judgment  recov- 
ered, from  again  contesting  the  facts  upon  which  such  Judgment  depends. 
The  omission  to  give  notice  in  such  case  does  not  go  to  the  right  of  action, 
but  simply  changes  the  burden  of  proof,  and  imposes  upon  the  party  against 
whom  the  Judgment  was  recovered  the  necessity  of  again  litigating  and 
establishing  all  of  the  actionable  facts.  But  if  the  party  who  is  ultimately 
responsible  has  notice  of  the  pendency  of  an  action  against  his  indemnitee, 
and  is  given  an  opportunity  to  defend,  and  neglects  it,  he  is  still  bound  by  the 
result  of  the  action  and  estopped  from  controverting,  in  an  action  subsequent- 
ly brought  against  him  by  such  indemnitee,  the  facts  which  were  litigated  in 
the  original  action." 

*!'  City  of  Cohoes  v.  Morrison,  42  Hun  (N.  Y.)  216. 

*i«  Western  &  Atlantic  R.  R.  v.  City  of  Atlanta,  74  Ga.  774.  And  see  City 
of  St  Joseph  y.  Union  Ry.  Co.,  116  Mo.  636,  22  S.  W.  794,  38  Am.  St.  Rep.  626; 
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the  indemnitor  could  not  show  that  the  injured  individual  was  guilty 
of  negligence,  but  that  defense  would  be  concluded  by  the  former 
judgment,  yet  it  might  show  contributory  negligence  (in  common 
with  itself)  in  the  city,  for  that  was  not  and  could  not  have  been 
litigated  before. 

I  576.    Interreiiins    Glaimants. 

Where  a  third  person  intervenes  in  a  pending  action,  for  the 
purpose  of  claiming  the  fund  or  the  chattel  in  controversy  as  his 
own,  he  is  concluded  by  the  judgment  in  that  action,  and  cannot 
afterwards  sue  on  the  same  claim,  at  least  in  respect  of  any  title 
acquired  prior  to  the  intervention.*^*  And  conversely,  if  the  issue 
raised  by  an  intervener  is  decided  in  his  favor,  he  may  take  ad- 
vantage of  the  judgment  in  any  subsequent  litigation  in  which  the 
same  question  is  mooted  and  the  same  parties  concerned.**®  But 
the  intervener  must  actively  and  substantially  make  himself  a  party, 
in  order  to  be  bound.**^  Where  one  claiming  personal  property 
attached  in  an  action  against  another  appeared  in  such  action,  and 
took  time  to  file  a  petition  of  intervention,  but  withdrew  without 
filing  such  petition,  it  was  held  that  he  was  not  bound  by  any  subse- 
quent proceedings  in  the  action.**^  In  equity,  where  one  not  orig- 
inally a  party  is  permitted  to  file  a  petition  in  a  pending  suit,  and  to 
set  up  new  and  different  rights  from  any  involved  in  the  original 
bill,  such  petition  (at  least  as  against  a  stranger  to  the  suit,  who, 

Schaefer  v.  City  of  Fond  du  Lac,  99  Wis.  333,  74  N.  W.  810,  41  L.  R.  A.  287; 
Hearn  v.  Boston  &  M.  R.  R.,  67  N.  H.  320,  29  Atl.  970. 

4ioGumbel  v.  Pitkin,  113  U.  S.  545,  5  Sup.  Ct.  616,  28  L.  Ed.  1128;  Order 
of  Solon  V.  Gaskill,  192  Pa.  484,  43  Atl.  1085;  Berry  v.  Cbamberlain.  53  N.  J. 
Law,  463,  23  Atl.  115;  Piedmont  Wagon  Co.  v.  Byrd,  119  N.  C.  400,  26  &  E, 
144;  First  Nat.  Bank  v.  aements,  87  Iowa,  5i2,  54  N.  W.  197;  Stoddard  v. 
Thompson,  31  Iowa,  80;  Richardson  v.  Watson,  23  Mo.  34;  Richardson  v. 
Jones,  10  Mo.  177;  Shelton  v.  Brown,  22  La.  Ann.  162;  Aleix  v.  Derbigny,  Id. 
385;  Markham  v.  O'Connor,  23  La.  Ann.  688;  State  v.  Spikes,  33  Ark.  801. 
Compare  Dilley  v.  McGregor,  24  Kan.  361. 

*2o  Austin  V.  Hamilton  County,  22  C.  C.  A.  128,  76  Fed.  208. 

*2i  China  Mut  Ins.  Co.  v.  Force,  142  N.  Y.  90,  36  N.  E.  874,  40  Am.  St  Rep. 
576;  Tread  well  v.  Pitts.  64  Ark.  447,  43  S.  W.  142. 

*22  Wilson  V.  Trowbridge,  71  Iowa,  345,  32  N.  W.  373;  Guthrie  v.  Pierson 
(Tex.  01 V.  App.)  36  S.  W.  405. 
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during  its  pendency  and  before  the  filing  of  the  petition,  has  ac- 
quired possession  of  the  property  in  litigation)  must  be  treated  as 
the  commencement  of  a  new  suit ;  and  such  person  must  be  brought 
in  by  process  in  accordance  with  the  established  practice,  or  he  will 
not  be  concluded  by  a  decree  in  favor  of  the  petitioner.*** 

I  577.    liandlord  and  Tenant. 

Although  the  case  of  landlord  and  tenant  forms  one  of  the  typ- 
ical examples  of  privity  in  estate,  yet  the  authorities  are  by  no 
means  harmonious  in  regard  to  the  proper  application,  to  parties 
standing  in  that  relation,  of  the  principles  of  estoppel  by  judgment. 
In  some  of  the  states  it  is  held  that,  where  ejectment  is  brought 
against  the  tenant  in  possession,  and  he  gives  due  and  legal  notice 
to  his  landlord,  and  the  latter  has  an  opportunity  to  come  in  and 
defend,  the  landlord  is  bound  by  the  judgment  against  the  tenant.*** 
But  in  other  jurisdictions  the  doctrine  is  that  the  lessor  is  not  es- 
topped or  concluded  by  the  judgment  in  a  former  action  against  his 
tenant,  whereby  the  title  was  adjudged  to  be  in  the  claimant,  not- 
withstanding he  was  duly  notified  of  the  action,  and  even  although 
he  put  his  title  in  issue  and  defended  it,  unless  he  was  made  a  party 
of  record  in  that  litigation.****     The  ground  of  this  doctrine  is  that 

42 »  Hook  V.  MercanUle  Trust  Co.,  36  C.  0.  A.  645,  95  Fed.  41. 

*a4  Chambers  v.  Lapsley,  7  Pa.  24;  Ryerss  v.  Rippey,  25  Wend.  (N.  T.)  432; 
HaiTle  V.  Turner,  46  Mo.  444;  Valentine  v.  Mahoney,  37  Cal.  389;  Chant  v. 
Reynolds,  49  Cal.  213;  McOeery  v.  Everding,  54  Cal.  168;  Van  Alstlne  v. 
McCarty,  51  Barb.  (N.  T.)  326;  Hanson  v.  Armstrong,  22  111.  442;  Thomsen  v. 
M*Cormiek,  136  Rl.  135,  26  N.  E.  373;  Clark  v.  Perdue.  40  W.  Va.  300,  21  S. 
E.  735.    See  Goodman  y.  Halles,  59  Ohio  St  342,  52  N.  E.  829. 

425  Boles  T.  Smith,  5  Sneed  (Tenn.)  105;  Stout  v.  Taul,  71  Tex.  438,  9  S.  W. 
329;  Orthwein  v.  Thomas  (LXh)  13  N.  E.  56-1;  Smith  v.  Gayle,  58  Ala.  600; 
Brush  V.  Cook,  Brayton  (Vt)  89;  Bennett  v.  Leach,  25  Hun  (N.  Y.)  178;  Kent 
V.  Lasley,  48  Wis.  257,  4  N.  W.  23;  Baxter  v.  Carrol  (N.  J.  Ch.)  41  Atl.  407; 
Penfield  v.  Harris,  7  Tex.  Ov.  App.  659,  27  S.  W.  762;  Wilson  v.  State,  115 
Ala.  129,  22  South.  567.  In  Samuel  v.  Dinklns,  12  Rich.  Law  (S.  C.)  172,  75 
Am.  Dec.  729,  it  was  said:  "A  tenant,  as  a  privy  in  estate,  will  be  concluded 
by  the  acts  of  his  landlord  prior  to  the  lease,  and  by  a  recovery  had  against 
the  landlord  on  grounds  equivalent  to  such  acts;  but  the  landlord  claims  not 
under  the  tenant,  and  should  not  suffer  for  his  default  or  wealmess.  When, 
as  in  this  case,  the  tenant'  was  assisted  on  the  trial  by  the  landlord,  still  if 
the  landlord  was  no  party  on  the  record,  It  cannot  appear  from  the  recovery 
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the  lessor  does  not  claim  through  or  under  the  lessee,  and  therefore 
is  not,  in  that  sense,  his  privy.  But  however  this  may  be,  it  seems 
to  be  conceded  that  when  an  action  is  brought  against  a  tenant  by  a 
stranger  to  recover  possession  of  the  premises,  without  notice  to  the 
landlord,  and  judgment  is  rendered  for  the  stranger,  the  possession 
is  adversely  and  completely  changed  by  virtue  of  the  judgment,  and 
the  landlord  is  so  far  bound  by  the  judgment  notwithstanding  his 
want  of  notice,  although  he  is  not  concluded  as  to  the  title  or  future 
right  of  possession.***  A  judgment  and  execution  in  an  action  of 
ejectment  cannot  affect  a  person  in  possession  of  the  premises  when 
the  suit  is  commenced,  unless  he  is  made  a  defendant  to  the  action ; 
but  if  a  tenant  of  the  defendant  in  such  action  has  taken  possession 
with  actual  notice  of  the  pendency  of  the  action,  he  will  be  estopped 
by  the  judgment  as  though  a  party.**^ 

In  regard  to  actions  brought  by  a  tenant,  it  is  held  that  the  con- 
clusiveness of  the  judgment,  upon  the  points  in  issue,  will  inure 
equally  to  the  benefit  and  protection  of  the  landlord.  Thus,  for 
example,  a  judgment  recovered  by  a  tenant  in  an  action  against  a 
trespasser,  who  justified  under  a  void  tax  sale  of  the  premises,  is 
conclusive  against  the  same  defendant,  on  the  question  of  the  va- 
lidity of  the  tax  saje,  when  interposed  in  another  action  brought  by 
the  reversioner  to  recover  for  the  injury  to  the  inheritance.**'  But 
it  does  not  follow  that  a  recovery  by  or  against  the  tenant  will  bar 
an  action  by  the  landlord  upon  the  same  acts  or  facts.  For  they 
may  sue  in  respect  to  entirely  distinct  and  individual  rights.    Thus, 

against  the  tenant  that  the  landlord  had  the  full  opportunity  for  defense 
which  as  a  party  he  would  have  enjoyed.  If  it  could,  by  extrinsic  evidence, 
be  shown  that  the  landlord's  efforts  were  In  no  way  impeded,  and  that  all  the 
rights  of  offering  testimony,  cross-examining,  and  fairly  presenting  his  title, 
were  exercised  by  him,  still  he  would  not  be  concluded.  His  being  a  party 
might  have  caused  change  in  the  Jury  or  in  the  admissibility  of  evidence,  or 
in  the  conduct  of  parties  or  counsel,  which  would  have  altered  the  result" 

*26  stridde  v.  Saroni,  21  Wis.  173;  Read  v.  AUen,  58  Tex.  380;  Chant  v. 
Reynolds,  49  Cal.  213;  Sheets  v.  Joyner,  11  lud.  App.  205,  38  N.  E.  830; 
Stanley  v.  Johnson,  113  Ala.  344,  21  South.  823;  Redden  v.  Tefft,  48  Kan. 
302,  29  Pac.  157. 

*2T  Fogarty  v.  Sparks,  22  Cal.  142;  Bradley  v.  McDaniel,  48  N.  C.  128. 

428  Freer  v.  Stolenbur,  2  Abb.  Dec.  (N.  Y.)  189.  Compare  Wilson  v.  Brook* 
shire,  126  Ind.  497,  25  N.  E.  131,  9  L.  R.  A,  792, 
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in  a  case  in  Massachusetts,  it  appeared  that,  in  consequence  of  a  leak 
in  the  main  pipe  of  the  defendant  gas  company,  an  explosion  oc- 
curred, whereby  damage  was  done  to  the  plaintiff's  house.  In  plain- 
tiff's action  against  the  company  for  negligence,  defendant  offered 
in  evidence  a  judgment  in  its  favor  in  an  action  formerly  brought  by 
plaintiff's  tenant,  who  was  in  possession  of  the  house  at  the  time,  in 
which  the  latter  had  claimed  damages  for  injury  to  his  person  and 
property  caused  by  the  same  explosion.  But  it  was  held  that  the 
plaintiff  and  his  tenant  were  not  in  privity  as  respects  this  case,  and 
consequently  such  former  judgment  was  not  evidence  against  the 
plaintiff.  "The  plaintiff's  right  to  recover  for  the  destruction  of  his 
building,"  said  the  court,  "is  entirely  independent  of  the  tenant's 
claim  for  the  personal  injury.  The  landlord  does  not  claim  by, 
through,  or  under  his  tenant.  The  former  judgment  therefore  was 
not  between  the  same  parties  or  their  privies,  nor  was  the  cause  of 
action  the  same;  no  right  or  title  to  the  demised  premises  was  in- 
volved." *" 

S  578.    PrlnoipAl  and  Agent. 

Although,  as  a  general  principle,  it  is  undoubtedly  true  that  there 
is  no  privity  of  estate  between  principal  and  agent,**®  yet  there  are 
particular  cases  where  a  judgment  for  or  against  the  one  may  be  evi- 
dence for  or  against  the  other.  Thus  it  is  held  that  where,  in  re- 
plevin for  goods  in  the  hands  of  an  agent,  the  defendant  pleads  prop- 
erty in  his  principal,  and  the  plaintiff  obtains  a  verdict,  the  principal 
is  concluded  from  disputing  the  title  of  the  plaintiff  in  a  subsequent 
action  against  the  principal,  at  least  if  the  latter  had  notice  of  the 
first  suit  and  an  opportunity  to  defend.**^  So  where  the  plaintiff 
sues  the  agent  and  is  defeated,  and  then  sues  the  principal,  the  lat- 
ter may  take  advantage  of  the  estoppel  against  the  plaintiff.*"*  But 
a  judgment  against  a  principal  for  damages  caused  by  the  negligence 

«>•  Bartlett  v.  Boston  Gas  Light  Ck>.,  122  Mass.  209. 

«»♦  Gronndle  v.  Northampton  Water  Co.,  7  Pa.  233;  Fogg  v.  Plumer,  17 
N.  H.  112;  PhUUps  v.  Jamleson,  51  Mich.  153,  16  N.  W.  318. 

«»i  McKinzie  v.  Baltimore  &  O.  R.  Co.,  28  Md.  161;  Warfield  v.  Davis, 
14  B.  Mod.  (Ky.)  40;  Lippman  v.  CampbeH,  40  Mo.  App.  564;  Ouidry  y. 
Jeanneaiid,  25  La.  Ann.  634.  Compare  Warner  v.  Comstock,  55  Mich.  615, 
22  X.  W.  64;   McCallister  v.  Bridges  (Ky.)  40  S.  W.  70. 

433  Emma  Silver  Mln.  Oo.  ▼.  Emma  Min.  Co.  (C.  C.)  7  Fed.  401. 
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of  his  agent,  while  it  is  evidence  to  show  the  quantum  of  damages  in 
an  action  by  the  former  against  the  latter  to  recover  for  the  damages 
sustained  by  the  principal,  is  not  admissible  to  show  that  the  alleged 
damages  were  attributable  to  the  agent's  negligence.***  So  an 
action  by  an  agent  for  a  conversion  of  property,  in  which  the  jury 
found  the  title  to  be  in  the  principal  and  therefore  gave  the  agent 
nominal  damages,  is  no  bar  to  an  action  by  the  principal.***  But 
in  a  case  where  a  cause  of  action  against  a  carrier  for  negligence  is 
of  such  a  character  that  it  may  be  prosecuted  either  by  the  owner  of 
the  property  or  by  his  agent,  on  account  of  an  express  contract  be- 
tween the  agent  and  the  carrier,  a  judgment  in  favor  of  the  carrier, 
in  a  suit  brought  by  the  owner,  is  a  bar  to  a  subsequent  suit  brought 
by  the  agent.*""  A  judgment  for  or  against  a  public  officer,  in  an 
action  brought  against  him  in  his  official  capacity,  is,  as  a  general 
rule,  conclusive  on  the  municipal  corporation  which  he  represents 
and  under  which  he  serves,  it  being  the  real  party  in  interest.*** 
But  the  United  States  cannot  be  estopped  by  proceedings  against  its 
tenants  or  agents,  and  is  not  bound  by  judgments  against  its  offi- 
cers.**^ 

I  579.    Mmwter  and  Bcvrant. 

Where  one  appears  in  a  suit  and  defends  the  same,  upon  an  alle- 
gation that  the  defendant  acted  as  his  servant  or  agent  in  the  trans- 
action which  forms  the  basis  of  the  suit,  or  where  he  has  a  right 
and  opportunity  so  to  intervene,  because  the  relation  of  master  and 
servant  does  in  reality  exist,  or  where  it  is  his  duty  to  appear  and 
assume  the  defense,  in  consequence  of  his  implied  obligation  to  save 
his  servant  harmless  in  the  commission  of  the  acts  which  he  has 
directed,  in  either  such  case  he  is  bound  by  the  verdict  and  judg- 
es s  Baynard  v.  Harrity,  1  Houst.  (Del.)  200. 
*«*  Pico  V.  Webster,  12  Cal.  140. 
*8  6  Green  v.  Clarke,  12  N.  Y.  343. 

43«  Ransom  v.  City  of  Pierre,  41  C.  C.  A.  585,  101  Fed.  665;  Ashton  r. 
City  of  Rochester,  133  N.  T.  187,  31  N.  B.  334,  28  Am.  St.  Rep.  619;  Bank  of 
Kentucky  v.  Stone  (C.  C.)  88  Fed.  383;  Town  of  Lyons  v.  Oboledge,  89  UL 
529;  MUllkan  v.  City  of  La  Fayette,  118  Ind.  323,  20  N.  E.  847.  Compare 
Town  of  Clay  v.  Hart  25  Misc.  Rep.. 110,  55  N.  Y.  Supp.  43;  People  v.  Zun- 
del,  157  N.  Y.  513,  52  N.  E.  570. 

*87  Carr  v.  United  States.  98  U.  S.  433,  25  L.  Ed.  209. 
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menty  as  being  in  priwty  with  the  nominal  defendant.***  Similarly, 
it  is  held  that  where  a  judgment  has  been  rendered  for  the  defend- 
ant in  trespass  against  a  master,  this  will  bar  a  subsequent  action 
against  his  servant  for  the  same  acts  of  trespass ;  because,  it  is  ar- 
gued, the  servant  would  be  allowed  to  show  that  he  acted  by  the 
lawful  command  of  his  master,  or  that  satisfaction  had  been  obtained 
out  of  the  master,  and  therefore,  by  analogy,  he  ought  to  be  allowed 
to  prove  that  a  former  suit  against  his  master  for  the  same  acts  was 
defeated  on  the  merits.***  But  there  is  no  privity  between  master 
and  servant,  such  as  to  make  a  judgment  against  one  binding  on  the 
other,  where  the  subject  of  the  litigation  does  not  concern  the  em- 
ployment, or  the  relation  of  employer  and  employe  is  not  a  feature 
of  the  case.****  In  the  admiralty  law,  it  is  held  that  no  privity  (in 
this  sense)  exists  between  the  master  of  a  vessel  and  her  owners.**^ 

f  580.    Ofiloer    and   Deputy. 

There  is  in  general  no  privity  between  an  officer  and  his  deputy. 
Thus  a  sheriff,  having  possession  of  property  under  a  writ  of  attach- 
ment, is  not  bound  by  the  judgment  in  a  replevin  suit  to  which  he 
was  not  a  party,  and  in  which  he  was  not  served  with  process  and 
did  not  appear,  and  which  he  did  not  defend,  although  his  under- 
sheriff  was  a  party  to  the  suit.***  On  the  same  principle,  where  one 
has  brought  trespass  against  a  deputy  sheriff  for  goods  taken,  and 
has  recovered  judgment,  such  judgment,  though  remaining  unsatis- 
fied, cannot  be  made  the  basis  of  an  action  against  the  sheriff.  For 
the  two  cannot  be  considered  joint  trespassers,  on  their  mere  rela- 
tion to  each  other,  so  as  to  subject  them  to  a  joint  action,  or  to  give 
the  plaintiff  a  right  to  sue  one  on  a  judgment  recovered  against  the 

4»»  Castle  V.  Noyes,  14  N.  Y.  329. 

4«t  Emery  v.  Fowler,  39  Me.  326,  C3  Am.  Dec.  627.  But  compare  Alexander 
V.  Taylor.  4  Denio  (N.  Y.)  302. 

*40McCarty  t.  Lehigh  Valley  R.  Oo.,  160  U.  S.  110,  16  Sup.  Ot.  240.  40 
L.  Ed.  358. 

441  Bailey  v.  Sundberg,  1  U,  S.  App.  101.  1  C.  0.  A.  387,  49  Fed.  583; 
Bwett  V.  Black.  1  Spr.  574,  Fed.  Cas.  No.  13,690;  Gllllngham  v.  Charleston 
Towboat  &  T.  Co.  (D.  C.)  40  Fed.  G49. 

"2Geekle  v.  Klrby  Carpenter  Co..  106  U.  S.  379,  1  Sup.  Ct.  315,  27  L. 
£d.  157. 
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Other.***  And  where,  iti  an  action  against  a  sheriff  fof  the  negli- 
gence of  his  deputy,  judgment  is  recovered  against  him  by  default, 
this  judgment  is  not  conclusive  against  the  deputy  in  another  ac- 
tion, brought  on  his  official  bond,  but  he  may  make  any  defense 
which  the  sheriff  could  have  made  in  the  first  suit.***  But  a  verdict 
and  judgment  for  the  defendant,  in  an  action  against  a  deputy  sheriff, 
may  be  given  in  evidence  by  the  sheriff,  in  a  subsequent  action 
against  him  for  the  same  alleged  act  or  default  of  the  deputy.*** 

I  581.    Bailor  and  Bailee. 

Either  the  general  owner  of  property  or  a  bailee  having  a  special 
interest  in  it  can  maintain  trover  or  case  for  an  injury  to  it  or  con- 
version of  it;  and  where  the  owner  brings  the  action  and  there  is 
judgment  against  him  on  the  merits,  it  is  a  bar  to  a  suit  by  the 
bailee.***  And  conversely,  either  the  bailor  or  bailee  having  the 
right  to  maintain  a  suit  against  a  stranger  for  injury  to  the  goods, 
a  recovery  and  satisfaction  by  either  may  be  pleaded  in  bar  of  any 
subsequent  suit  by  the  other,  for  the  damages  or  loss  resulting  from 
the  same  injury;  although  it  is  said  that  the  suit  by  the  general 
owner  cannot  be  barred  by  a  recovery  and  satisfaction  by  the  bailee 
in  a  suit  commenced  after  the  suit  by  the  general  owner.**^  A  judg- 
ment determining  that  the  property  involved  belongs  to  the  plaintiff 
is  conclusive  on  a  warehouseman  with  whom  plaintiff's  adversary 
has  stored  it,  and  cannot  be  contradicted  in  an  action  to  recover  the 
possession  of  the  property.*** 

**«  Campbell  v.  Phelps,  1  Pick.  (Mass.)  62,  11  Am.  Dec.  139.  But  compare 
Morgan  v.  Chester,  4  Conn.  387. 

*4*  Wilklns  V.  Dingley,  29  Me.  73. 

**B  King  v.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675. 

*46  Green  v.  Clarke,  12  N.  T.  343.  But  It  is  said  that  a  Judgment  in  re- 
plevin against  the  bailee  of  an  article  is  not  conclusive  on  the  bailor.  Stand- 
ard Foundry  Co.  v.  Schloss,  43  Mo.  App.  304. 

4*T  The  Farmer  v.  McCraw,  26  Ala.  189,  62  Am.  Dec.  718;  Id.,  31  Ala.  659; 
Ohesley  v.  St.  Clair,  1  N.  H.  189;  BIssell  v.  Huntington,  2  N.  H.  142.  See 
Story.  Ballm.  §  94. 

448  Hughes  v.  United  Pipe  Lines,  119  N.  Y.  423,  23  N.  B.  1042. 
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I  588.    BvooeMora  in  OiBoe. 

According  to  the  generally  accepted  doctrine,  the  incumbent  of  an 
office  stands  in  a  relation  of  privity  with  his  predecessor  in  the  same 
office;  that  is,  they  are  connected  by  successive  relationship  to  the 
same  rights  of  property.  Consequently  the  incumbent  is  concluded 
by  a  judgment  for  or  against  his  predecessor  in  any  suit  touching 
the  powers  or  privileges  of  the  office.**®  And  if  the  title  to  the  office 
is  controverted,  the  decision  will  of  course  be  conclusive  upon  any 
perspn  claiming  under  the  contestant. 

f  583.    Gorporatioii  and  Btookliolderfl. 

Where  proceedings  are  taken,  under  a  statute,  to  enforce  upon  the 
stockholders  of  a  corporation  a  personal  liability  for  its  debts,  or  to 
force  the  payment  of  a  balance  due  on  their  subscriptions  for  the 
stock,  what  effect  is  to  be  given,  as  evidence,  to  a  judgment  previ- 
ously recovered  against  the  corporation?  In  Massachusetts,  by  a 
long  and  uniform  course  of  decisions,  it  has  been  settled  that  such 
judgment  is  final  and  conclusive  evidence ;  that  it  estops  the  stock- 
holders from  denying  the  existence  or  validity  of  the  original  claim ; 
and  that  the  merits  of  the  judgment  cannot  be  inquired  into.*"** 
"Every  member  of  a  corporation  is  so  far  privy  in  interest  in  a  suit 
against  the  corporation  that  he  is  bound  by  a  judgment  against 
it."  *•*  This  doctrine  has  also  the  sanction  of  the  United  States  su- 
preme court  and  the  other  federal  courts;****    and  is  approved  and 

• 

4«»Broniiker  v.  Atkyns,  Skin.  15;  City  of  New  Orleans  v.  Citizens'  Bank 
of  Louisiana.  167  U.  S.  371,  17  Sup.  Ct.  9rX$.  42  L.  Ed.  202;  Vance  v.  Wesley, 
29  C.  C.  A.  63,  85  Fed.  157;  Holsworth  v.  O'Chander,  49  Neb.  42,  68  N.  W. 
334;  State  t.  Kennedy,  60  Neb.  300,  83  N.  W.  87.  Compare  Greenleaf  v. 
Board  of  Com'rs  of  Pasquotank  County,  123  N.  C.  30,  31  S.  E.  264. 

4fo  Inhabitants  of  Brewer  v.  Inhabitants  of  New  Gloucester,  14  Mass.  216; 
Gaskill  T.  Dudley,  6  Mete.  546,  39  Am.  Dec.  750;  Lane  v.  Inhabitants  of 
Fourth  School  District,  10  Mete.  462;  Holyoke  Bank  t.  Goodman  Paper 
ManoTg.  Co.,  9  Cush.  576;  Farnum  v.  Ballard  Yale  Machine  Shop,  12  Cush. 
507;  Johnson  r.  Somerville  Dyeing  &  Bleaching  Co.,  15  Gray,  216;  Hawes 
V.  Anglo-Saxon  Petroleum  Co..  101  Mass.  385;  Thayer  v.  New  England 
Lithographic  Steam  Printing  Co.,  108  Mass.  523. 

4»i  GasklU  V.  Dudley,  6  Mete.  546,  39  Am.  Dec.  750. 

4ssHawUn8  v.  Glenn,  131  U.  S.  319,  9  Sup.  Ct.  739,  33  L.  Ed.  184;  Wilson 
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accepte4  in  many  of  the  states/"*  as  well  as  in  England.***  A  re- 
cent text-writer  has  placed  the  rule  upon  a  basis  of  reasoning  which 
appears  impregnable,  in  the  following  language:  "A  judgment  ob- 
tained against  the  corporation  is  certainly  conclusive  (until  reversed 
for  error  or  impeached  for  fraud)  in  a  suit  to  charge  the  stockholders 
upon  their  unpaid  subscriptions;  and  by  analogy  it  should  also  be 
held  conclusive  in  a  suit  to  charge  them  upon  their  additional  indi- 
vidual liability  to  creditors.  It  must  be  borne  in  mind  that  a  cor- 
poration is  composed  of  its  stockholders,  and  that  a  judgment  ob- 
tained against  the  corporation  is  in  reality  a  judgment  obtained 
against  the  stockholders  in  their  corporate  capacity.  There  is  no 
reason  why  the  members  of  a  corporation  should  be  allowed  to  con- 
test a  creditor's  claim  twice,— once  in  a  suit  against  the  corporation 
through  the  corporate  agents,  and  again  in  a  suit  brought  to  charge 
them  individually.  If  the  judgment  against  the  corporation  was  ob- 
tained by  fraud  or  through  collusion  with  the  company's  agents,  the 
stockholders  may  obtain  relief  through  equitable  proceedings."  *** 
There  are,  however,  certain  qualifications  upon  the  application  of 
this  rule.  In  the  first  place,  it  seems  that  the  organization  and  ex- 
istence of  the  corporation  must  be  proved  as  an  independent  fact 

V.  Seymour,  22  C.  C.  A.  477,  76  Fed.  678;  Hendrickson  v.  Bradley,  29  a  G.  A. 
303,  85  Fed.  508;  James  v.  Central  Trust  Co.,  39  C.  O.  A.  126,  98  Fed.  489; 
National  Foundry  &  Pipe  Works  v.  Oconto  Water  Oo.  (D.  C.)  68  Fed.  1006. 

4B8  Came  v.  Brigham.  39  Me.  35;  Mllllken  v.  Whltehouse,  49  Me.  529; 
Merrill  v.  President,  etc.,  of  Suffolk  Bank,  31  Me.  57,  1  Am.  Rep.  (M9;  Bar- 
ron V.  Paine.  83  Me.  312,  22  Atl.  218;  WUloughby  v.  Chicago  Junction  B. 
&  U.  S.  Co.,  50  N.  J.  Eq.  650,  25  Atl.  277;  Wilson  v.  Stockholders  of  Pitts- 
burgh &  Youghlogheny  Ccal  Co.,  43  Pa.  424;  Castleman  v.  Templeman.*87 
Md.  546,  40  Atl.  275,  41  L.  R.  A.  367,  67  Am.  St.  Rep.  303;  Heggie  y.  People's 
Building  &  Loan  Ass'n,  107  N.  C.  581,  12  S.  E.  275;  Cole  v.  Adams,  19  Tex. 
Civ.  App.  507,  49  S.  W.  1052;  Calloway  v.  Glenn  (Ky.)  49  S.  W.  440;  Ball 
V.  Reese,  58  Kan.  614,  50  Pac.  875,  02  Am.  St.  Rep.  638;  Hatfield  v.  Cum- 
mings,  152  Ind.  537,  53  N.  E.  761;  Singer  v.  Hutchinson,  183  111.  606,  56  N. 
E.  388,  75  Am.  St.  Rep.  133;  Schertz  v.  First  Nat  Bank,  47  111.  App.  124; 
Donworth  v.  Coolbaugh,  5  Iowa,  300;  Nichols  v.  Stevens,  123  Mo.  96,  25  S. 
W.  578,  45  Am.  St.  Rep.  514;  Holland  v.  Duluth  Iron  Mln.  &  Development 
Co.,  65  Minn.  324,  68  N.  W.  50,  60  Am.  St.  Rep.  480;  Welch  v.  Sargent,  127 
Cal.  72,  59  Pac.  319. 

4B4  Bank  of  Australasia  v.  Nlas,  16  Q.  B.  717. 

4B5  Mor.  I»riv.  Corp.  §  619. 
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in  the  suit  against  the  stockholders ;  that  matter  is  not  conclusively 
established  by  the  first  judgment.*"*  In  the  second  place,  if  the  stat- 
ute only  provides  that  the  stockholders  shall  be  personally  liable  for 
a  specified  class  of  debts  or  to  a  specified  class  of  creditors,  it  may 
be  permissible  to  inquire,  independently  of  the  judgment,  whether 
the  original  claim  belonged  to  the  class  contemplated  by  the  law.**^ 
But  stockholders  thus  sued  upon  a  judgment  recovered  against  the 
corporation  will  not  be  permitted  to  show  that  the  indebtedness  for 
which  the  judgment  was  recovered  arose  upon  a  contract  which  was 
■  ultra  vires ;  for  that  is  a  defense  which  the  corporation  might  have 
interposed  in  the  original  suit.*"'  On  the  other  hand,  it  is  always 
open  to  a  stockholder,  as  a  means  of  avoiding  the  personal  liability 
sought  to  be  fixed  upon  him,  to  show  that  the  judgment  against  the 
corporation  was  procured  through  fraud  and  collusion.*"* 

In  some  few  of  the  states  a  modified  form  of  the  above  rule  is  in 
force.  In  those  jurisdictions,  it  is  considered  that  a  judgment  against 
the  corporation  is  prima  facie  evidence  of  indebtedness  in  an  action 
against  the  stockholders,  and  can  be  questioned  only  on  the  ground 
of  fraud  or  mistake;  the  stockholders  not  being  mere  sureties  for 
the  corporation,  but  primarily  and  jointly  liable  with  it.  "It  is  not 
strictly  res  judicata  against  the  stockholders,  but  such  strong  evi- 
dence of  the  indebtedness  that  it  can  only  be  questioned  on  the 

4i«  Hudson  y.  Carman,  41  Me.  84. 

*»T  Wilson  V.  Stockholders  of  Pittsburgh  &  Youghiogheny  Coal  Co.,  43  Pa. 
424;  Oonant  v.  Van  Schaick,  24  Barb.  (N.  Y.)  87;  Larrabee  v.  Baldwin,  36 
Cal.  1&5. 

*»•  Singer  v.  Hutchinson,  183  IH.  606,  56  N.  E.  388,  75  Am.  St.  Rep.  133; 
Balnes  y.  Babcock,  95  Cal.  581.  27  Pac.  674.  29  Am.  St.  Rep.  138.  But  in 
Kansas,  where  it  is  settled  law  that  a  corporation  which  has  received  the 
benefit  of  a  contract  is  estopped  to  contest  it  on  the  ground  that  it  is  ultra 
yires.  It  is  held  that  a  Judgment  against  a  corporation  is  not  conclusiye  on  a 
stockholder  in  an  action  to  charge  him  with  individual  liability,  in  such 
sense  as  to  preclude  him  from  showing  the  nature  of  the  original  claim,  and 
that  the  contract  sued  on  was  ultra  vires,  and  hence  not  of  the  class  for 
which  he  is  liable.    Ward  v.  Joslin,  44  C.  C.  A.  456,  105  Fed.  224. 

4 ••James  v.  Central  Trust  Co.,  39  C.  C.  A.  126,  98  Fed.  489;  Barron  y. 
Paine;  83  Me.  312,  22  Atl.  218;  Heggie  y.  People's  Building  &  Loan  Ass*n, 
107  S.  a  581,  12  B.  B.  275;  Ball  y.  Reese,  58  Kan.  614,  50  Pac.  875,  62  Am. 
8t.  Bep.  638;  Schertz  v.  First  Nat  Bank,  47  111.  App.  124;  Wilson  y.  Kiesel. 
9  Utah.  397,  35  Pac.  488. 
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ground  of  fraud  or  mistake."  *••  If  this  means  that  the  judgment  is 
conclusive  on  the  merits  (though  open  to  the  imputation  of  fraud), 
it  is  practically  equivalent  to  the  rule  as  elsewhere  held.  Otherwise 
the  position  is  certainly  untenable.  For,  on  well  known  principles, 
a  judgmenf  is  either  conclusive  evidence  or  it  is  not  admissible  at 
all.     It  cannot  be  "strong"  or  persuasive  evidence. 

In  the  state  of  New  York  this  matter  has  long  been  a  vexed  ques- 
tion. For  fifty  years  the  course  of  the  decisions  exhibits  the  utmost 
confusion,  vacillation,  and  uncertainty.  It  would  be  tedious  and 
unprofitable  to  review  the  cases  at  this  point,  but  they  are  all  col- 
lected in  the  foot-note,  to  which  we  refer  the  reader  who  may  have 
occasion  to  inquire  further  into  the  law  of  that  state.**^  The  final 
result  appears  to  be  that,  in  that  jurisdiction,  the  judgment  is  not 
conclusive  and  not  even  prima  facie  evidence  against  the  stock- 
holders,***— a  conclusion  which  is  equally  opposed  to  the  almost 
universal. opinion  elsewhere  and  to  sound  legal  reason. 

The  liability  of  a  stockholder  for  the  debt  of  the  corporation  is 
extinguished  by  the  recovery  of  a  judgment  thereon  against  the  cor- 
poration, if  he  was  not  summoned  to  appear  in  the  suit  and  ceased 
to  be  a  stockholder  before  the  recovery  of  the  judgment.***  So  a 
stockholder  in  an  insolvent  insurance  company  is  not  liable  to  an 
action  on  an  assessment  made  on  his  stock-notes  by  the  court  in  a 
proceeding  by  the  creditors  against  the  company  in  which  a  receiver 
was  appointed,  on  the  petition  of  the  receiver  and  creditors,  where 
he  was  not  made  a  party  to  such  proceeding.***     But  a  pledgee  of 

*«o  Merchants'  Bank  v.  Chandler,  19  Wis.  434;  Gnind  v.  Tucker,  5  Kan.  70; 
Berger  v.  Williams,  4  McLean,  577,  Fed.  Cas.  No.  1,341. 

*ei  Slee  v.  Bloom,  20  Johns.  669;  Moss  v.  Oakley,  2  Hill,  265;  Mobs  y.  Mc- 
Oullough,  5  Hill,  131;  Id.,  7  Barb.  279;  Hoagland  v.  Bell,  36  Barb.  57;  Miller 
V.  White,  59  Barb.  434;  Hall  v.  Slgel,  13  Abb.  Prac.  (N.  S.)  178;  Lowry  v.  In- 
man.  46  N.  Y.  119;  Belmont  v.  Coleman,  21  N.  Y.  96;  Conkling  y.  Furman, 
8  Abb.  Prac.  (N.  S.)  161;  Strong  v.  Wheaton,  38  Barb.  616;  Wheeler  y.  Miller, 
24  Hun,  541;  Miller  v.  White,  50  N.  Y.  137;  McMahon  y.  Macy.  51  N.  Y.  155; 
Stephens  v.  Fox,  83  N.  Y.  313. 

*02  McMahon  v.  Macy,  51  N.  Y.  155;  Torbett  v.  Godwin,  62  Hun,  407,  17 
N.  Y.  Supp.  46;  Wetter  v.  Lewis,  22  Misc.  Rep.  122,  48  N.  Y.  Supp.  617. 

4  63  Handrahan  v.  Cheshire  Iron  Works,  4  Allen  (Mass.)  396. 

*o*  Lamar  Ins.  Co.  v.  Gulick,  102  111.  41.  See  Stewart  v.  Marion  Trust  Co., 
155  Ind.  174,  57  N.  E.  9U. 
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Stock  of  a  corporation  to  secure  a  debt  of  the  stockholder  is  a 
stockholder,  and  not  a  creditor,  of  the  corporation,  and  is  there- 
fore bound  by  a  judgment  for  a  debt  against  the  corporation.** "^ 
The  fact  that  a  general  receiver  for  the  corporation,  who  was  made 
defendant  and  served  with  process  in  the  action  against  the  corpora- 
tion, suffered  a  default,  will  not  affect  the  conclusive  character  of 
the  adjudication.***  But  it  must  be  observed  that,  in  respect  to  al) 
rights  arising  out  of  contracts  other  than  subscriptions  for  stock, 
a  shareholder  is  not  bound  by  a  judgment  or  judicial  proceeding 
against  the  corporation  to  which  he  was  not  a  party.**^ 

S  583a.    Corporation  and  Bondholders. 

There  is  in  general  no  privity  between  a  corporation  and  the 
holders  of  its  bonds.  The  latter,  though  creditors  of  the  company, 
are  not  members  of  it,  and  are  not  represented  by  it  in  suits  in 
which  it  is  a  party,  in  such  sense  as  to  be  bound  by  the  judgment 
rendered.***  For  example,  a  judgment  against  a  railroad  company 
is  not  binding  on  its  bondholders  or  mortgage  trustees  who  were 
not  parties  thereto,  and  they  may  relitigate  the  plaintiff's  right  to 
recover,  as  well  as  the  amount  of  the  recovery,  when  it  is  sought 
to  establish  such  judgment  as  a  lien  superior  to  the  mortgage.**^ 
But  a  bondholder  who  intervenes  in  litigation  against  the  corpora- 
tion, and  so  makes  himself  a  party,  will  of  course  be  bound  by  the 
result  of  the  suit.*^*  And  bondholders  of  a  corporation  whose  bonds 
arc  secured  by  a  mortgage  or  deed  of  trust  are  represented  by  the 
trustee  in  any  litigation  involving  the  validity  of  the  mortgage  or 
its  foreclosure,  and  will  be  concluded  by  the  decree,  though  not 
formally  made  parties.*^*     The  same  rules  hold  good  in  regard  to 

*•»  Farmers*  Bank  v.  Oblo  RJver  Line  Steamboat  Co.  (Ky.)  56  S.  W.  719. 

"•Hale  V.  HardoD,  37  C.  C.  A.  240,  95  Fed.  747. 

*«T  Andrews  r.  National  Foundry  &  Pipe  Works,  22  0.  C.  A.  110,  76  Fed. 
1«56.  36  L.  R.  A.  139. 

*<•  K«oknk  &  W.  R.  Co.  v.  Missouri,  152  U.  S.  301,  14  Sup.  Ct.  592,  38  L. 
W.  450;  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  314,  67  Fed.  84;  State  v. 
Board  of  Com'rs  of  Wichita  County,  59  Kan.  512,  53  Pac.  526. 

••»  Central  Trust  Co.  v.  Hennen,  33  C.  C.  A.  189,  90  Fed.  593. 

*'•  First  Nat  Bank  v.  Ewlng,  43  C.  C.  A.  150,  103  Fed.  168. 

<Ti  Woods  V.  Woodson,  40  C.  O.  A.  525.  100  Fed.  515;  Pollltz  v.  Farmers' 
Ix)an  &  T.  Co.  (C.  C.)  53  Fed.  210. 
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the  holders  of  municipal  bonds.  For  instance,  such  holders,  if  not 
made  parties  to  a  suit  brought  by  tax-payers  to  enjoin  the  proper 
officers  from  levying  and  collecting  a  tax  to  pay  them,  are  in  no 
manner  affected  by  a  judgment  granting  the  injunction.*^* 

S  584.    Municipal  Corporation  and  Tax-Payers. 

"A  judgment  against  a  county  or  it?  legal  representatives,  in  a 
matter  of  general  interest  to  all  the  people  thereof,  as  one  respecting 
the  levy  and  collection  of  a  tax,  is  binding  not  only  on  the  official 
representatives  of  the  county  named  in  the  proceeding  as  defendants, 
but  upon  all  the  citizens  thereof  though  not  made  parties  defendant 
by  name.  This,  we  think,  is  so  both  on  principle  and  authority; 
for,  in  suits  of  the  character  mentioned,  the  legally  constituted  rep- 
resentatives of  the  county  stand  in  the  place  of  each  citizen  of  the 
county  who  is  liable  to  be  called  on  as  a  tax-payer  to  contribute  his 
proper  proportion  to  liquidate  the  demand  which  a  judgment  may 
establish."  *^*  Thus,  where  a  county  issued  bonds  in  aid  of  a  rail- 
road, and  a  suit  was  brought,  by  certain  citizens  and  tax-payers  of 
the  county,  against  the  officers  of  the  county,  to  enjoin  the  issue 
of  the  bonds  and  declare  them  invalid,  and  judgment  was  given 
against  the  validity  of  the  bonds,  such  judgment  is  conclusive  in  a 
suit  against  the  county  by  any  holder  of  the  bonds  who  took  with 
notice  of  the  pendency  of  the  former  suit.*^*  And  conversely,  a 
judgment  upon  the  merits  dismissing  an  action  brought  by  certain 
tax-payers  of  a  county  against  the  county  commissioners,  to  enjoin 
the  issue  of  railroad  aid  bonds,  is  an  estoppel  to  a  subsequent  ac- 
tion, after  the  bonds  have  been  issued,  brought  in  the  name  of  the 

*T2  Chilton  V.  Town  of  Gratton  (0.  C.)  82  Fed.  873;  Coler  v.  Oom're  of 
Stanly  County  (C.  C.)  89  Fed.  257.  And  see  City  of  New  Orleans  v.  Warner, 
175  U.  S.  120,  20  Sup.  Ot.  44.  44  L.  Ed.  96. 

*73  state  V.  Ralney,  74  Mo.  229;  Clark  v.  Wolf.  29  Iowa.  197;  Sauls  v.  Free- 
man, 24  Fla.  209,  4  South.  525,  12  Am.  St.  Rep.  190;  Bear  v.  Com'rs  of  Bruns- 
wick County.  122  N.  C.  434.  29  S.  E.  719,  65  Am.  St.  Rep.  711;  Taxpayers  v. 
0*Kelley,  49  La.  Ann.  1039,  22  South.  311;  Cannon  v.  Nelson.  83  Iowa.  242, 
48  N.  W.  1033. 

*74  Scotland  Countj'  v.  Hill,  112  U.  S.  183,  5  Sup.  Ct.  93.  28  L.  Ed.  682. 
'Compare  Atchison,  T.  &  S.  F.  R.  Co.  v.  Com*rs  of  Jeflfetson  County,  12  Kan. 
a27.      And  see  Laird  y.  Oity  of  De  Soto  (G.  G.)  22  Fed.  421. 
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state  upon  the  relation  of  certain  other  tax-payers  of  the  same 
county,  against  the  commissioners,  the  railroad,  and  purchasers  of 
the  bonds,  to  have  the  bonds  adjudged  illegal  and  void.*^'  But  it 
is  held  that  a  judgment  in  favor  of  A.,  setting  aside  an  assessment 
for  a  local  improvement,  binds  only  the  parties  to  the  suit  in  which 
it  was  rendered,  and  does  not  prevent  B.  from  maintaining  an  ac- 
tion to  restrain  the  collection  of  the  same  assessment.*^*  And  so 
a  previous  judgment  declaring  the  assessment  under  which  a  tax 
sale  was  made  absolutely  void,  is  not  binding  on  the  purchaser  at 
such  sale,  if  he  was  not  a  party  to  the  suit  in  which  the  judgment 
was  rendered.*^ ^ 

In  general,  also,  where  the  litigation  concerns  public  property,  a 
judgment  for  or  against  the  municipality  will  bind  the  property- 
owners  and  tax-payers.  Thus,  a  decree  adjudicating  the  rights  of 
a  village  in  a  highway  is  binding  on  parties  claiming  rights  therein 
under  a  subsequent  ordinance  of  the  village.*^®  So,  where,  in  an 
action  of  trespass  against  a  village,  the  defendant  justifies  by  plead- 
ing title  in  itself  by  virtue  of  a  dedication  to  the  public,  a  judgment 
agaijist  it  is  conclusive  against  the  right  of  any  property  holder  to 
assert  that  the  land  is  a  public  square.*^*  But  in  Indiana,  it  is  said 
that  a  judgment  in  an  action  wherein  the  commissioners  of  a  coun- 
ty are  plaintiffs  is  not  a  bar  to  another  action  based  on  the  same  facts, 
but  brought  by  a  tax-payer  as  plaintiff.*^®  And  it  seems  that,  in 
mandamus  on  the  relation  of  a  county  attorney  to  compel  the  coun- 
ty officers  to  hold  their  offices  at  a  certain  place  as  the  permanent 
county-seat,  a  judgment  in  a  suit  by  electors  and  tax-payers  that 
said  place  was  not  the  county-seat  is  not  conclusive.*®* 

*7$  state  v.  Chester  &  L.  N.  G.  R.  CJo.,  13  S.  C.  290;  Harmon  v.  Auditor  of 
Public  Accounts.  123  111.  122,  13  N.  E.  161,  6  Am.  St  Rep.  502. 

<T«Ziiik  V.  aty  of  Buffalo,  6  Hun  (N.  Y.)  611;  Loesnitz  v.  Seelinger,  127 
lad.  422,  25  N.  E.  1087. 

«77  sute  V.  Batt,  40  La.  Ann.  582,  4  South.  495. 

«7sO'ConneU  y.  Chicago  Terminal  Transfer  R.  Co.,  184  111.  308,  56  N.  E. 
355.    Compare  James  v.  City  of  Louisville  (Ky.)  40  S.  W.  912. 

«7»  Elson  V.  Comstock.  150  111.  303,  37  N.  E.  207.  And  see  Xiques  v.  Bujac, 
7  Iji.  Ann.  496. 

♦•»•>  Price  y.  Gwin,  144  Ind.  105,  43  N.  E.  5. 

*^^  State  y.  Stock,  88  Kan.  154,  16  Pac.  106;  State  T.  Burton,  47  Kan.  44, 
tl  Pac.  141. 
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f  686.    Trustee  and  Cettiil  Que  Tratt. 

The  general  rule  is,  that  in  all  proceedings  affecting  the  trust  es- 
tate, whether  brought  by  or  against  third  persons,  the  trustee  and 
cestui  que  trust  are  so  far  independent  of  each  other  that  the  latter 
must  be  made  a  party  to  the  suit  in  order  to  be  bound  by  the  judg- 
ment or  decree  rendered  therein.*®*  But  some  of  the  decisions 
hold  that  a  suit  prosecuted  or  defended  in  good  faith  by  a  trustee 
for  the  beneficiaries,  with  their  knowledge  and  consent,**'  or  more 
particularly,  at  their  request,*®*  will  be  conclusive  upon  them  in  its 
result.  Whether,  in  an  action  to  redeem  or  to  foreclose  a  mortgage 
of  the  trust  estate,  or  to  enforce  a  debt  of  the  trust  which  is  spe- 
cifically chargeable  upon,  or  payable  out  of,  particular  property,  it  is 
necessary  that  all  the  cestuis  que  trustent  should  be  joined  as  par- 
ties, is  not  fully  settled.  The  English  cases  apply  the  general  rule 
in  this  instance.**'  But  the  majority  of  the  American  cases  hold 
that,  in  such  cases,  the  trustee  may  represent  the  beneficiaries,  and 

the  latter  will  be  bound  by  the  decree  in  the  absence  of  fraud.*** 

• 

*82  Blfleld  y.  Taylor.  1  Moll.  198;  Adams  v.  St.  Leger,  1  BaH.  &  B.  184; 
Morse  v.  Sadler,  1  Cox  Ch.  352;  Oalverley  v.  Phelp,  6  Madd.  229;  Caldwell 
V.  Taggart,  4  Pet.  190,  202,  7  L.  Ed.  828;  Piatt  v.  Oliver,  2  McLean,  267.  Fed. 
Cas.  No.  11,115;  Collins  v.  Hydorn,  135  N.  Y.  320.  32  N.  K.  69;  Fish  v.  How- 
land,  1  Paige  (N.  Y.)  20;  Sehenck  v.  EUingwood.  3  Edw.  Cb.  (N.  Y.)  175; 
Whelan  y.  Whelan,  3  Cow.  537;  Williams  v.  Tozer,  185  Pa.  302,  39  Atl.  947. 
64  Am.  St.  Rep.  650;  StiUwell  v.  McNeely,  2  N.  J.  Eq.  305;  Dunn  v.  Seymour. 
11  N.  J.  Eq.  220;  Collins  v.  Lofftus,  10  Leigh  (Va.)  5,  34  Am.  Dec.  719;  Me- 
bane  v.  Mebane,  66  N.  C.  334;  Sprague  v.  Tyson,  44  Ala.  338;  Lebeck  v.  Ft. 
Payne  Bank,  115  Ala.  447,  22  South.  75,  67  Am.  St.  Rep.  51;  Helm  v.  Hardin, 
2  B.  Mon.  (Ky.)  231;  Evangelical  Synod  v.  Schoenelch,  143  Mo.  652,  45  S.  W. 
647.  In  New  York,  the  Code  Civ.  Proc.  §  440.  authorizes  the  trustee  of  an 
express  trust  to  sue  without  Joining  the  beneficiary. 

*83  Hornsby  v.  City  Nat.  Bank  (Tenn.)  60  S.  W.  160. 

484  Bracken  v.  Atlantic  Trust  Co.,  36  App.  Div.  67,  55  N.  Y.  Supp.  506. 

*8B  Henley  v.  Stone,  3  Beav.  355;  Lowe  v.  Morgan.  1  Bro.  Ch.  368;  Palmer 
V.  Carlisle,  1  Sim.  &  S.  423;  Calverley  y.  Phelp.  6  Madd.  229;  Thomas  v. 
Dunning,  5  De  Gex  &  S.  618. 

486  Mauson  v.  Duncauson,  1C6  U.  S.  533.  17  Sup.  Ct.  647,  41  L.  Ed.  Iia5; 
Van  Vechten  v.  Terry,  2  Johns.  Ch.  197;  Tauziede  v.  Jumel,  60  Hun,  583,  15 
N.  Y.  Supp.  24;  New  Jersey  Franklinlte  Co.  v.  Ames,  12  N.  J.  Eq.  507;  Wil- 
llnk  V.  Morris  Oanal  &  Banking  Co.,  4  N.  J.  Eq.  377;  Johnson  v.  Robertson, 
31  Md.  476;  Henderson  v.  Williams,  97  Ga.  709,  25  S.  E.  395;  Clark  v.  Flan- 
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But  when  suit  is  brought  against  a  trustee,  seeking  to  charge  the 
trust  estate  with  a  debt  for  which  the  trustee  is  only  personally  lia- 
ble, this  fact  being  known  to  the  plaintiff,  a  judgment  rendered  there- 
in against  the  trustee  is  not  conclusive  on  the  beneficiaries,  unless 
the  latter,  being  sui  juris,  were  parties  to  the  suit  or  consented  to  the 
judgment.**^  An  exception  to  the  general  rule  exists  in  cases  where 
the  cestuis  que  trustent  are  so  numerous  that  it  would  be  impossi- 
ble or  extremely  inconvenient  to  bring  them  all  before  the  court. 
Under  such  circumstances,  they  need  not  all  be  made  parties  to  the 
suit,  but  if  a  sufficient  number  join  in  the  action,  and  a  reasonable 
constructive  notice  be  given  to  the  others,  the  latter  are  considered 
as  virtually  represented  in  the  proceedings,  and  are  therefore  bound 
by  the  final  adjudication.***  But  a  few  of  the  beneficiaries  cannot 
be  allowed  to  represent  the  rest,  unless  there  is  one  general  right  in 
all,  i.  e.,  unless  their  beneficial  interests  are  entirely  homogeneous; 
otherwise  they  must  all  be  made  parties  in  order  to  be  bound.*** 

S  585a.    Assigneet  and  ReoelTem. 

It  is  generally  considered  that  a  receiver  and  the  person  or  cor- 
poration whose  property  is  under  his  charge  are  so  far  in  privity 
that  a  judgment  for  or  against  the  latter  will  be  conclusive  on  the 
former.***     So  also,  a  judgment  on  a  note,  against  the  maker  there- 

nery,  99  Ga.  230,  25  S.  B.  312;  Wegman  Piano  Co.  v.  Irvine,  107  Ga.  65,  32 
S.  R  8D8,  73  Am.  St.  Rep.  109;  Robertson  v.  Van  Cleave,  129  Ind.  217,  26 
N.  E.  890,  15  L.  R.  A.  68.  Compare  Coe  v.  Ritter,  86  Mo.  277;  Chambers 
T.  Prewltt  172  111.  615,  50  N.  E.  145. 

«<7  Snelling  v.  American  Freehold  Land  Mortg.  Co.,  107  Ga.  852,  33  S.  E. 
C34.  73  Am.  St.  Rep.  160. 

"•Piatt  V.  Oliver,  2  McLean,  267,  Fed.  Cas.  No.  11,115;  Franklin  Savings 
Bank  v.  Taylor,  0  U.  S.  App.  406,  4  O.  C.  A.  55,  53  Fed.  854;  Kerr  v.  Blodgett, 
48  X.  T.  62;  Van  Vechten  v.  Terry,  2  Johns.  Ch.  (N.  Y.)  197;  Egberts  v.  Wood, 
3  Paige  (X.  Y.)  517,  ^  Am.  Dec.  236;  Thompson  y.  Brown,  4  Johns.  Ch.  (N. 
Y.I  619;  Willink  v.  Morris  Canal  &  Banking  Co.,  4  N.  J.  Eq.  377;  Shaw  v. 
Norfolk  Connty  R.  Co.,  5  Gray  (Mass.)  170. 

»^»  Evans  v.  Stokes,  1  Keen,  24;  Newton  v.  Egmont,  4  Sim.  574;  Richard- 
son V.  Lart)ent  2  Younge  &  0.  Ch.  507;  Long  v.  Yonge,  2  Sim.  385;  Bain- 
l)rldge  V.  Barton,  2  Beav.  539. 

*»o  Sec  Stearns  v.  Lawrence,  28  0.  C.  A.  06,  83  Fed.  738;  United  States  Exp. 
(^.  V.  Smith,  35  IlL  App.  90.  Compare  Abbey  v.  International  &  G.  N.  R. 
Co.*8  Receivers,  5  Tex.  Civ.  App.  261,  23  S.  W.  934. 
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of,  is  conclusive  against  his  general  assignee  for  the  benefit  of  cred- 
itors, as  establishing  both  the  relation  of  debtor  and  creditor  and  fix- 
ing the  amount  of  the  debt.**^  But  an  assignee  in  insolvency  rep- 
resents the  creditors  rather  than  the  insolvent,  although  it  is  held 
that  they  are  not  privies  in  law  to  such  an  extent  that  a  creditor  wfl! 
be  bound  by  all  the  finding^  of  the  court  in  a  suit  between  the  as- 
signee and  another  creditor  as  to  the  validity  of  the  latter's  claim 
against  the  estate.^*'  But  in  Alabama,  it  is  said  that  where  an  as- 
signee replevies  property  attached  by  certain  creditors,  and  judg- 
ment goes  against  him,  the  judgment  is  conclusive  against  the  ben- 
eficiaries of  his  trust.***  On  similar  principles,  a  trustee  in  bank- 
ruptcy who  procures  himself  to  be  substituted  for  the  bankrupt  in  a 
pending  action  begun  by  the  latter,  and  prosecutes  the  suit  to  final 
judgment,  will  be  bound  by  the  result,  and  cannot  reopen  the  ques- 
tions adjudicated,  by  any  subsequent  proceeding  in  the  court  of 
bankruptcy.***  So  where  an  assignee  in  insolvency  or  a  trustee  in 
bankruptcy  brings  suit  to  set  aside  an  alleged  fraudulent  convey- 
ance by  the  bankrupt  or  insolvent,  the  latter  being  a  party,  the  judg- 
ment in  such  action  will  be  conclusive  against  the  bankrupt  or  in- 
solvent (or  conclusive  in  his  favor,  as  the  case  may  be),  when  the 
same  alleged  act  of  fraud  is  set  up  by  the  creditors  as  a  ground  of 
opposition  to  his  discharge.*** 

S  586.    Prlnoipal  and  Surety. 

According  to  the  civil  law,  the  obligation  of  a  surety  being  de- 
pendent upon  that  of  the  principal,  the  surety  is  regarded  as  identi- 
fied with  the  principal,  in  respect  to  whatever  is  decided  for  or 
against  him.  And  hence  if  the  demand  against  the  principal  has 
been  dismissed  (upon  grounds  not  personal  to  himself),  the  surety, 
in  case  he  is  afterwards  sued,  may  oppose  the  exceptio  rei  judicata 

*»i  Merchants*  Nat.  Bank  v.  Hagemeyer,  4  App.  Dlv.  52,  38  N.  Y.  Supp. 
626.    Compare  Sweetser  v.  Davis,  26  App.  Div.  398.  49  N.  Y.  Supp.  874. 

492  Parrel  v.  National  Shoe  &  Leather  Bank  (C.  C.)  43  Fed.  123.  Compare 
Farrell  Foundry  &  Mach.  Oo.  v.  Preston  Nat.  Bank,  93  Mich.  5&,  53  N.  W. 
831. 

*»«  Frank  r.  Myers,  97  Ala,  437,  11  South.  832. 

*e4  In  re  Van  Alstyne  (D.  C.)  100  Fed.  929. 

4»5  In  re  Skinner  (D.  C.)  97  Fed.  190;  In  re  Baird,  S4  Cal.  95,  24  Pac.  167. 
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to  the  creditor.    And  conversely,  when  the  judgment  is  against  the 
principal,  the  creditor  may  avail  himself  of  the  same  exception  as 
against  the  surety.**  •    And  this  view  of  the  conclusiveness  of  the 
judgment  upon  the  surety  has  been  adopted  in  some  of  our  own 
courts  in  cases  where  the  surety,  though  not  a  party  to  the  suit,  had 
notice  of  the  proceedings.**^     But  the  general  tendency  of  the  Eng- 
lish and  American  jurisprudence  is  to  hold,  in  ordinary  cases  of 
suretyship,  that  a  judgment  against  the  principal  is  not  conclusive 
upon  the  surety,  unless  the  latter  was  made  a  defendant  to  the  ac- 
tion.***    Thus,  although  a  judgment  is  rendered  against  the  estate 
of  the  deceased  maker  of  a  promissory  note  in  such  form  as  to  show 
that  the  claim  was  presented  to  the  court  within  two  years  from  the 
grant  of  administration,  it  is  held  that  a  surety  on  the  note,  not  a 
party  to  the  judgment,  may  show  that  the  claim  was  not  in  fact  so 
presented.***    And  in  New  York,  the  authorities  even  go  so  far  as 
to  hold  that  a  mere  surety  for  a  debt  will  not  be  bound  by  a  judg- 
ment against  his  principal,  even  though  the  suit  was  conducted,  on 
the  part  of  the  principal,  exclusively  by  the  surety  as  his  agent. ^°*^ 
But  still  there  are  many  cases  which  sustain  the  doctrine  that  the 
judgment  against  the  principal  is  at  least  prima  facie  evidence  against 
the  surety,  though  liable  to  be  impeached  for  fraud,  collusion,  mis- 
take, or  payment.'*^     On  the  whole,  the  best  rule  which  can  be  de- 
duced from  the  authorities  is,  that  the  judgment  is  conclusive  upon 

«••  1  Evans'  Poth.  Obl.  p.  502.  See  the  French  law  foUowed  and  applied, 
in  this  respect,  in  Brush  ▼.  Wilson,  2  L.  C.  R.  249. 

^•T  stoops  V.  Wittier,  1  Mo.  App.  420;  McFall  v.  Dempsey,  43  Mo.  App. 
308;  Oberbeck  v.  May^,  59  Mo.  App.  289. 

*»•  King  V.  Norman,  4  C.  B.  884;  United  States  v.  Ingate  (C.  C.)  48  Fed. 
251;  Douglass  v.  Howland,  24  Wend.  35;  Beall  v.  Beck.  3  Har.  &  McH.  (Md.) 
242;  McKellar  v.  BoweU,  11  N.  C.  34;  Lartlgue  v.  Baldwin,  6  Mart  O.  S. 
(La.)  193;  Browne  v.  French,  3  Tex.  Civ.  App.  445,  22  S.  W.  581;  Phoenix 
Mat  Life  Ins.  Co.  y.  Laudls,  50  Mo.  App.  116;  Stevens  v.  Pendleton,  83  Mich. 
."^2,  47  N.  W.  1097;  American  Building  &  L.  Ass'n  v.  Stoneman,  53  Minn.  212, 
54  N.  W.  1115. 

"»  Curry  y.  Mack,  90  111.  606. 

»•<»  Jackson  v.  Grlswold,  4  HIU  (N.  Y.)  522;  Moss  v.  McCuUough,  5  Hill 
tN.  Y.)  131. 

••1  Moses  y.  United  States.  166  U.  S.  571,  17  Sup.  Ct  682,  41  L.  Ed.  1119; 
Drummond  v.  Prestman,  12  Wheat  515,  6  L.  Ed.  712;  Berger  v.  Williams,  4 
McLean,  577,  Fed.  Cas.  No.  1,341;  Union  Guaranty  &  Trust  Co.  y.  Robinson, 
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the  surety  only  in  cases  where  the  principal  may  be  considered  as 
the  former's  agent  in  the  particular  transaction,  and  where,  upon  a 
fair  construction  of  the  contract  of  indemnity,  it  may  be  construed 
as  binding  the  surety  to  a  responsibility  for  the  conduct  or  result 
of  the  suit  in  which  the  judgment  is  rendered ;  otherwise  the  judg- 
ment proves  only  the  fact  of  its  own  existence.'^**  For  the  pur- 
pose of  our  further  discussion  of  this  subject  it  will  be  convenient  to 
divide  the  different  varieties  of  suretyship  into  a  few  leading  classes. 
And  we  proceed  next  to  consider  the  case  of  sureties  on  bonds  or 
undertakings  required  as  a  part  of  the  practice  of  the  courts. 

S  587.    Bvretiet  on  Bonds  K^^^n  in  the  Conrte  of  Iiecal  Proooedlmc*- 

As  already  remarked,  where  the  obligation  of  the  surety  is  simply 
to  pay  money  if  the  principal  fails  to  do  so,  there  is  no  such  privity 
between  them  as  will  make  a  judgment  against  the  principal  evidence 
against  the  surety.  But  the  case  is  different  with  regard  to  sureties 
on  bonds  given  in  the  course  of  a  suit  or  other  proceeding ;  for  in 
the  latter  instance  the  surety  submits  himself  to  the  acts  of  the  prin- 
cipal and  to  the  judgment,  as  itself  a  legal  consequence,  falling  with- 
in the  suretyship. '^^     On  this  principle,  a  judgment  against  a  dc- 

24  O.  C.  A.  650,  79  Fed.  420;  Howgate  v.  United  States,  3  App.  D.  a  277; 
Respublica  v.  Davis,  3  Yeates  (Pa.)  128,  2  Am.  Dec.  3G6;  State  v.  Banks 
(Md.)  24  Atl.  540;  Bradwell  v.  Spencer,  16  Ga.  578;  Haddock  v.  Perham,  70 
Ga,  572;  Jacobs  y.  Hill  (Va.)  2  Leigh,  393;  Munford  v.  Overseers  of  Poor 
of  Nottoway,  2  Rand.  (Va.)  313;  Baker  v.  Preston,  1  Gilmer  (Va.)  235;  Mould- 
ing V.  Wilhartz,  169  111.  422,  48  N.  E.  189;  Knickerbocker  v.  Wilcox,  83  Mich. 
200.  47  N.  W.  123,  21  Am.  St  Rep.  595. 

502  Drummond  v.  Prestman,  12  Wheat.  515,  6  L.  Ed.  712;  StovaU  t.  Banks, 
10  Wall.  583,  19  L.  Ed.  1036;  Towle  v.  Towle,  46  N.  H.  432;  Parkhurst  v. 
Sumner,  23  Vt.  538,  56  Am.  Dec.  94;  Way  v.  Lewis.  115  Mass.  26;  State  v. 
Nutter,  44  W.  Va.  385,  30  S.  E.  67. 

«03  Giltinan  v.  Stix)ng,  64  Pa.  242.  Ck)mpare  Macready  v.  Schenck,  41  La. 
Ann.  456,  6  South.  517.  See  Pasewalk  v.  BoUmau,  29  Xeb.  519,  45  N.  W.  780. 
26  Am.  St.  Rep.  399.  It  is  competent  for  the  legislature  to  enact  that  the 
appellate  court,  in  case  of  affirmance  of  the  Judgment  below,  shaU  enter  Judg- 
ment not  only  against  the  appellant,  but  also  against  the  sureties  on  his  ap- 
peal bond.  Such  n  law  is  not  unconstitutional.  See  Beall  v.  New  Mexico,  16 
Wall.  535,  21  L.  Ed.  292;  Meredith  v.  Santa  Clara  Mining  Ass'n.  60  Cal.  617: 
White  V.  Prigmore,  29  Ark.  208;  Shannon  v.  Dodge,  18  Colo.  164,  32  Pac.  61; 
Hanna  v.  Savage,  7  Wash.  414,  35  Pac.  127. 

(888) 


Ch.   18)  B8T0PPBL  BY  JUDGMENT.  §  587 

fcndant  is  conclusive  upon  his  bail,  to  the  extent  that  it  will  preclude 
them  from  questioning  its  merits  or  its  amount,  or  alleging  that  it 
would  not  have  been  rendered  but  for  the  fault  or  negligence  of  the 
principal,  although  they  may  show  fraud  or  collusion.**^*  But  in  an 
action  against  the  surety  on  a  recognizance  for  the  good  behavior -of 
the  principal,  a  verdict  and  judgment  in  a  civil  suit  on  the  same  re- 
cognizance against  the  principal,  in  favor  of  the  state,  is  not  admis- 
sible in  evidence.***  So  a  surety  on  a  claim-bond  is  sufficiently  a 
party  to  the  claim-case  to  be  bound  by  the  verdict  and  judgment 
therein  for  damages  and  costs.*®*  And  so  a  judgment  in  favor  of 
the  plaintiff  in  replevin  is  conclusive  upon  the  defendant's  sureties  in 
the  redelivery  bond,  so  that,  in  an  action  against  them  on  the  bond, 
they  cannot  set  up  any  defense  which  could  with  reasonable  diligence 
have  been  interposed  in  the  replevin  action.*®^  And  a  judgment 
against  a  surety  in  a  replevin  bond  is  prima  facie  evidence  of  the 
measure  of  damages  to  which  the  surety  is  entitled  against  his  prin- 
cipal.***  Again,  the  sureties  on  an  injunction  bond  are  conclusively 
bound  by  the  decree  against  their  principal.*®*  And  the  same  is 
true  of  the  sureties  on  a  bond  to  secure  the  payment  of  costs  in  the 
action.'**     So  also,  the  order  on  the  settlement  of  a  receiver  as  to 

• 

the  amount  due  by  him  on  account  of  his  receivership  is  binding  on 
his  sureties;  ***   and  a  judgment  against  an  assignee  for  the  benefit 

»•*  Parkhurst  y.  Samner,  23  Vt  538,-  56  Am.  Dec.  94;  Way  v.  Lewis,  115 
Mass.  26,  citing  Heard  r.  Lodge,  20  Pick.  (Mass.)  53,  32  Am.  Dec.  197;  Tracy 
V.  Goodwin,  5  Alien  (Mass.)  400;  Tracy  v.  Maloney,  105  Mass.  90;  Cutter  y. 
Rvans,  115  Mass.  27.  See,  also,  Biddle  v.  Baker,  13  Gal.  295;  Keane  y. 
Kislier,  10  La.  Ann.  261. 

BOB  Kespublica  y.  Dayis,  3  Yeates  (Pa.)  128,  2  Am.  Dec.  366. 

6o«  Haryey  y.  Head,  68  Ga.  247. 

»0T  Boyd  V.  Huffaker,  40  Kan.  634,  20  Pac.  459;  CJraig  y.  Herring,  80  Ga. 
700.  6  S.  K.  283;  Tliomson  y.  Joplln,  12  S.  C.  580;  Cheatham  y.  Morrison,  37 
S.  C.  187,  15  S.  K.  924;  Richardson  y.  People's  Nat.  Bank.  57  Ohio  St.  299. 
48  N.  E.  1100;  Schott  v.  Youree,  142  111.  233.  31  N.  E.  591. 

»••  Lyon  y.  Xorthrup,  17  Iowa,  314. 

lot  Towle  y.  Towle,  46  N.  H.  431;  Methodist  Churches  of  N.  Y.  y.  Barker, 
18  X.  Y.  463;  Jones  y.  Mastin.  1  Mo.  App.  Rep'r,  251,  60  Mo.  App.  578;  Shen- 
andoah Nat.  Bank  y.  Read,  86  Ibwa,  136,  53  N.  W.  96. 

*»o  Washburn  y.  Pullman's  Palace-Car  Co.,  21  0.  0.  A*  598,  76  Fed.  1005; 
Mcaaskey  v.  Ban-  (C.  C.)  79  Fed.  408. 

»ii  Clark  y.  First  Nat  Bauk,  57  Mo.  App.  277. 
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of  creditors  is  prima  fade  evidence  against  the  sureties  on  his 
bond."^^  In  the  absence  of  fraud  or  collusion,  a  judgment  against 
the  defendant  in  an  action  is  conclusive  evidence  of  the  debt  both 
against  him  and  a  surety  on  a  bond  to  dissolve  an  attachment"* 
Again,  the  sureties  on  a  bond  to  perform  a  decree  are  bound  by  a 
decree  which  is  binding  on  their  principal,  in  the  absence  of  collu- 
sion.*^* Sureties  on  a  guardian's  bond  for  the  sale  of  real  estate 
are  concluded  by  the  order  of  the  court  on  the  guardian's  account- 
ing, as  to  the  amount  due  from  him  to  the  ward,  where  the  guard- 
ian was  duly  cited  and  the  sureties  appeared  at  the  hearing,  and 
probably  the  result  would  be  the  same  without  such  appearance  on 
their  part.'*' 

a 

S  588.    Sureties  of  Bheilffs  and  ConttaUes. 

Upon  the  question  of  the  effect  to  be  given  to  a  judgment  against 
a  sheriff  or  constable  recovered  by  a  person  injured  by  his  wrong- 
ful act  or  negligence,  as  evidence  in  a  subsequent  action  against 
the  sureties  on  the  official  bond,  the  authorities  are  much  divided. 
It  is  held  in  some  of  the  cases  that  such  judgment  will  not  be  evi- 
dence of  any  fact  which  it  was  necessary  to  find  in  order  to  warrant 
the  judgment,  if  the  sureties  were  not  joined  as  parties  in  the 
action.'*'  But  it  is  maintained  by  some  of  the  other  authorities  that 
the  judgment  is  entitled  to  be  received  as  prima  facie  evidence  against 
the  sureties.'*^     In  one  of  the  cases  cited  it  was  said:     "The  con- 

«i2  Pierpoint  v.  McGulre,  13  Misc.  Rep.  70,  34  N.  Y.  Supp.  150. 

Bi«  Cutter  V.  Evans,  115  Mass.  27;  Tapley  ,v.  GoodseU,  122  Mass.  176. 

«i*  Riddle  v.  Baker.  13  Cal.  295. 

515  Shepard  v.  Pebbles,  38  Wis.  373. 

»i«  Governor  v.  Shelbj',  2  Blackf.  (Ind.)  26;  White  v.  State.  1  Blackf.  (Ind.) 
557;  Lucas  v.  Governor,  6  Ala.  826  (distinguishing  McGlure  v.  Golclough,  5 
Ala.  65,  which  was  the  case  of  a  summary  Judgment  under  a  statute,  and 
was  ruled  as  it  was  in  order  to  carry  out  the  supposed  legislative  intention); 
Pico  V.  Webster,  14  Cal.  202,  73  Am.  Dec.  647;  Carmichael  v.  Governor.  3 
How.  (Miss.)  236;  Carmack  v.  Commonwealth,  5  Bin.  (Pa.)  184;  Rodini  v. 
Lytle.  17  Mont.  448,  43  Pae.  501,  52  L.  R.  A.  165.  A  Judgment  against  a  prin- 
cipal, for  his  embezzlements  as  officer  of  a  company,  is  not  evidence  against 
his  surety  either  of  the  fact  of  the  embezzlement  or  the  amount  embezzled. 
Fireman's  Ins.  Co.  v.  McMillan,  29  Ala.  147.         • 

617  Crawford  v.  Word,  7  Ga.  445;  Taylor  v.  Johnson,  17  Ga,  521;  Graves 
V.  Bulkley,  25  Kan.  249.  37  Am.  Rep.  249;   Fay  v.  Edmiston,  25  Kan.  4:^J; 
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tract  of  the  surety  on  an  official  bond  has  reference  to  the  general 
conduct  of  the  officer  within  the  sphere  of  his  office,  and  not  to  his 
particular  conduct  in  cases  and  transactions  that  should  arise  in  the 
discharge  of  his  official  duties,  and  therefore  they  have  no  concern 
or  interest  to  protect  in  an  action  brought  against  such  public  officer 
by  one  aggrieved  by  his  misconduct.  The  law  presumes  that  a 
judgment  recovered  against  the  principal  rests  on  sufficient  grounds 
of  proof,  but  allows  that  presumption  to  be  rebutted  by  proper  evi- 
dence. It  does  not  appear  that  any  evidence  rebutting  such  pre- 
sumption was  submitted  to  the  jury  in  the  present  case,  and  there- 
fore it  was  competent  to  rest  the  verdict  on  such  judgment  as  proof 
of  official  misconduct."  •*■  But  in  Pennsylvania  and  some  other 
states,  the  cases  go  so  far  as  to  hold  that  the  judgment  against  the 
principal,  in  the  absence  of  fraud  or  collusion,  will  be  conclusive 
evidence  against  the  sureties.***  Without  committing  themselves 
to  a  generalization  upon  the  subject,  some  of  the  courts  are  dispos- 
ed to  make  the  question  rest  upon  the  further  inquiry  whether  the 
bond  is  joint  or  several.  Thus,  in  a  case  in  Massachusetts,  it  was 
decided  that  a  judgment  recovered  without  fraud  or  collusion  against 
a  constable  for  a  wrongful  attachment  of  the  goods  of  a  third  person 
on  a  writ,  is  conclusive  evidence,  in  an  action  against  him  and  the 
sureties  upon  his  bond,  executed  jointly  and  not  severally. "^'^  And 
this  view  has  much  plausibility  and  good  legal  reason  to  commend  it. 

Hnrsey  y.  Marty,  61  Minn.  430,  63  N.  W.  lOGO;  Fire  ABs'n  of  Philadelphia 
y.  Ruby,  49  Neb.  5S4,  68  N.  W.  »39;  MuUen  v.  Scott,  9  La.  Ann.  173;  Treas- 
urers y.  Temples,  2  Spears  (S.  G.)  48;  Treasurers  of  State  y.  Bates,  2  Bailey 
(S.  C)  362;  Atkins  v.  Baily,  9  Yerg.  (Tenn.)  Ill;  Munford  v.  Overseers  of 
Poor  of  Nottoway,  2  Rand.  (Va.)  313;  City  of  Lowell  y.  Parker,  10  Mete. 
(Mass.)  309,  43  Am.  Deo.  436;  State  y.  Gason,  11  S.  G.  392. 

"s  State  y.  Oason,  11  S.  G.  392. 

«!•  Masser  y.  Strickland,  17  Berg,  &  R.  (Pa.)  354, 17  Am.  Dec.  668;  Evans  y. 
Commonwealth,  8  Watts  (Pa.)  308,  34  Am.  Dec.  477;  Eagles  y.  Kern,  5 
Whart  (Pa.)  144;  Snapp  y.  Oommonwealth^  2  Pa.  49;  Musselman  y.  Common- 
wealth, 7  Pa.  240;  McMicken  y.  Commonwealth,  58  Pa.  213;  Dane  y.  Gilmore, 
51  Me.  !W4;  McBroom  y.  Goyernor,  4  Port.  (Ala.)  90;  Tracy  v.  Goodwin,  5 
Allen  (Mass.)  409;  Dennie  y.  Smith,  129  Mass.  143;  Tute  v.  James,  50  Vt 
124;  Thomas  v.  Markmann,  43  Neb.  823,  62  N.  W.  206;  Lewis  v.  MiUs.  47  Neb. 
910.  60  N.  W.  817. 

»«o  Tracy  y.  (Soodwin,  5  Allen,  4(X).  In  this  case  it  was  said:  "Judicial 
reasonings  and  decisions  haying  thus  far  left  the  question  Inyolved  in  much 
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We  come  now  to  the  case  of  a  bond  given  by  a  deputy  sheriff  to 
his  principal,  and  the  effect  to  be  given,  as  evidence,  to  a  judgment 
recovered  against  the  sheriff  for  the  fault  or  misconduct  of  the  dep- 
uty, in  the  sheriff's  subsequent  action  against  the  deputy  and  his 
sureties  on  such  bond.  And  the  authorities  on  this  point,  though 
less  numerous,  are  more  harmonious,  as  they  rest  the  determination 
of  the  question  upon  the  wording  of  the  bond.  Thus  in  a  case  in 
New  York,  where  the  defendants  were  sureties  in  a  bond  to  the  sher- 
iff that  their  principal  should  "well  and  faithfully  in  all  things  per- 
form and  execute  the  duties  of  deputy  sheriff,  without  fraud,  deceit, 
or  oppression,"  and  a  judgment  was  recovered  against  the  sheriff 
for  the  alleged  misconduct  of  such  deputy,  in  a  suit  of  which  the 
deputy  had  notice,  with  a  request  to  defend,  but  his  sureties  had  no 
notice,  it  was  held,  in  an  action  on  the  bond  against  the  sureties, 
that  the  judgment  was  conclusive  evidence  of  its  own  rendition,  but 
not  of  the  liability  of  the  defendants,  and  they  were  at  liberty  to 
prove  facts  which  would  have  constituted  a  good  defense  in  the  ac- 

doubt,  we  have  to  decide  it  by  a  reference  to  the  general  principles  which 
appear  to  be  applicable  to  it  We  must  regard  it  as  settled  in  this  case  that 
the  Judgment  is  competent  evidence  against  the  sureties;  and  it  appears  that 
the  bond  in  suit  is  Joint  and  not  several.  As  to  the  constable,  who  is  one 
of  tlie  defendants,  the  Judgment  proves  conclusively  the  wrongful  taking  of 
the  plaintifTs  property  and  the  amount  of  damages  sustained  by  hiuL  The 
execution  of  the  bond  and  the  taking  of  the  property  by  color  of  his  office 
being  proved  by  other  evidence,  it  follows  that  this  Joint  bond  was  given  for 
the  purpose,  among  others,  of  securing  the  plaintiff  against  this  tortious  act 
of  the  officer.  If  no  part  of  the  Judgment  has  been  paid,  the  amount  of  It 
is  the  amount  due  from  him  on  the  bond.  And  the  sureties  have  so  made 
their  bond  that  a  Joint  Judgment  must  be  rendered  in  this  suit  against  all 
the  defendants.  If  they  were  permitted  to  open  the  matter  and  show  that 
the  plaintiff  ought  not  to  have  recovered  his  Judgment,  in  whole  or  in  part, 
their  defense  must  inure  to  the  benefit  of  their  principal  as  well  as  to  theirs. 
We  thinlc  it  more  in  conformity  with  the  true  intent  and  spirit  of  their  ob- 
ligation to  hold  that  it  Is  a  guaranty  to  the  plaintiff  for  such  amount  as  he 
has  legally  established  to  be  due  to  himself  from  the  constable,  and  that,  in 
the  absence  of  fraud  or  collusion,  the  Judgment  against  him  settles  conclu- 
sively against  his  sureties,  as  well  as  himself,  not  only  the  right  of  the  plain- 
tiff to  recover  against  him,  but  the  amount  of  the  damages.  If  the  bond 
had  been  several  as  well  as  Joint,  there  would  have  been  less  embarrassment 
In  treating  the  evidence  as  prima  facie,  and  permitting  the  sureties  to  offer 
rebutting  evidence.  We  do  not  understand  the  presiding  Judge  to  have  de- 
cided that  the  Judgment  was  conclusive  beyond  these  points." 
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tion  against  the  sheriff.***  But  on  the  other  hand,  where  the  bond 
is  conditioned  that  the  deputy  shall  faithfully  perform  the  duties 
of  his  office  and  shall  "save  and  keep  harmless  and  indemnified  the 
said  sheriff  from  all  actions/'  etc.,  on  account  of  any  misfeasance 
or  non-feasance  of  the  deputy,  the  sureties  are  conclusively  bound 
by  a  judgment  recovered  against  the  sheriff  for  the  fault  or  neglect 
of  the  deputy.***  The  point  of  the  distinction  between  these  two 
cases  is,  that  in  the  latter,  the  recovery  of  judgments  against  the 
obligee  is  the  very  thing  stipulated  against,  while  in  the  former,  it 
is  only  the  general  conduct  of  the  deputy  in  respect  to  his  duties 
that  falls  within  a  fair  interpretation  of  the  bond.  It  remains  to  be 
added  that  the  sureties  of  a  sheriff  can  avail  themselves  of  a  former 
judgment  in  favor  of  their  principal,  although  not  parties  to  that 
action.*** 

S  589.    Sureties  of  EKeoutort  and  AdminlHrators, 

When  a  judgment  has  been  recovered  against  an  executor  or  ad- 
ministrator as  such,  and  subsequently  the  creditor  brings  suit  upon  , 
the  defendant's  official  bond,  what  weight  is  to  be  attributed  to  the 
judgment  as  evidence  against  the  sureties  on  such  bond?  lit  a 
majority  of  the  states  the  doctrine  is  well  settled  that  such  judgment 
is  final  and  conclusive  upon  the  sureties  in  the  absence  of  fraud  or 
collusion.***    Thus  it  is  not  competent  for  the  surety  to  impeach  the 

521  Thomas  y.  Hubbell,  15  N.  T.  405,  69  Am.  Dec.  619.  See  the  same  case 
in  35  N.  Y.  120. 

»2a  Chamberlahi  v.  Godfrey,  36  Vt  380,  84  Am.  Dec.  690;  Hand  v.  Taylor, 
4  Ind.  409;  WilkioB  v.  Dingley,  29  Me.  73;  Fay  v.  Ames,  44  Barb.  (N.  Y.) 
327.     See  Jacobs  v.  Hill,  2  Leigh,  393. 

623  Brown  v.  Bradford,  30  Ga.  927;  Inhabitants  of  Lower  Alloways  Creek 
T.  Moore,  15  N.  J.  Law,  146. 

•24  stovall  V.  Banks,  10  Wall.  588,  19  L.  Ed.  1036;  Heard  v.  Lodge,  20  Pick. 
(Mass.)  53,  32  Am.  Dec.  197;  White  v.  Weatherbee,  126  Mass.  450;  McKim 
V.  Haley,  173  Mass.  112,  53  N.  E.  152;  Judge  of  Probate  v.  Quimby,  89  Me. 
574,  36  Atl.  1049;  Willey  v.  Paulk,  6  Conn.  74;  Baggott  v.  Boulger,  2  Duer 
(X.  Y.)  160;  Casoni  v.  Jorome,  58  N.  Y.  315;  McMahon  v.  Smith,  24  App.  Div. 
25,  49  N.  Y.  Supp.  93;  In  re  Gall's  Estate,  42  App.  Div.  255,  59  N.  Y.  Supp. 
254;  OWm  v.  England,  46  W.  Va.  480,  33  S.  E.  310,  70  Am.  St  Rep.  826;  Gar- 
ber  V.  Commonwealth,  7  Pa.  265;  Cureton  v.  Shelton,  3  McCord  (S.  C.)  412; 
Williamson  v.  Howell,  4  Ala.  693;  Ragland  v.  Calhoun,  36  Ala.  600;  Perkins 
T.  Moore,  16  Ala.  9;  Jones  v.  Bitter's  Adm*r,  56  Ala.  270;    Martin  v.  Tally, 
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judgment  by  merely  showing  that  the  administrator  had  paid  the 
debt  before  the  judgment  was  rendered.'*'*  But  of  course  the  surety 
is  not  concluded  as  to  the  factum  of  the  bond,  or  its  sufficiency  in 
law,  or  as  to  any  other  defenses  personal  to  himself.***  And  where 
the  administrator  collusively  or  negligently  suffers  judgment  to  be 
taken  against  him  in  an  action  barred  by  the  statute  of  limitations, 
his  sureties,  when  sued  on  their  bond,  are  not  estopped  by  the  judg- 
ment to  set  up  the  statute.**^  On  the  same  general  principle,  "the 
amount  found  due  from  an  administrator  or  executor  to  the  estate, 
on  the  settlement  of  his  accounts  in  the  probate  court,  is,  in  the 
absence  of  fraud  or  collusion,  binding,  not  only  upon  him,  but  also 
upon  his  sureties  in  an  action  upon  the  administration  bond,  unless 
an  appeal  has  been  taken,  or  the  judgment  has  been  reversed  upon 
a  proceeding  in  error."  *** 

Notwithstanding  the  general  consensus  of  opinion  is  as  above 
stated,  it  is  possible  to  adduce  a  very  respectable  body  of  authorities 
which  hold  that  the  sureties  of  an  executor  or  administrator  are  not 
bound  by  a  judgment  against  their  principal,  unless  they  were  made 
parties  to  the  action  or  given  an  opportunity  to  contest  it,  and  that 

72  Ala.  23;  Holley  v.  Acre,  23  Ala.  603;  Furguson  v.  Glaze,  12  La.  Ann.  667; 
McOalla's  Adm'r  v.  Patterson,  18  B.  Mon.  (Ky.)  201;  Hobbs  v.  Middleton,  1 
J.  J.  Marsh.  (Ky.)  176;  Governor  v.  Shelby,  2  Blackf.  (Ind.)  29;  Goodwin  v. 
Wilson,  1  Blackf.  (Ind.)  344;  Salyer  v.  State,  5  Ind.  204;  Ralston  v.  Wood, 
15  111.  159,  58  Am.  Dec.  604;  Housh  v.  People,  66  111.  178;  State  v.  Holt,  27 
Mo.  940,  72  Am.  Dec.  273;  Taylor  v.  Hunt,  34  Mo.  205;  State  v.  Donegan, 
12  Mo.  App.  190;  Irwin  v.  Backus,  25  Cal.  214,  85  Am.  Dec.  125. 

026  Boyd  V.  CaldweU,  4  Rich.  Law  (S.  0.)  117. 

028  Martin  v.  Tally,  72  Ala.  23. 

B27  Dawes  v.  Shed,  15  Mass.  6,  8  Am.  Dec.  80;  Robinson  v.  Hodge,  117 
Mass.  222. 

02  8  Slagle  V.  Entrekin,  44  Ohio  St.  637,  10  N.  B.  675;  Fuller  v,  Cushman, 
170  Mass.  286,  49  N.  E.  631;  Power  v.  Speckman,  126  N.  Y.  ,354,  27  N.  E. 
474;  Commonwealth  v.  Smith,  6  Pa.  Dist.  R.  416;  Clark  v.  Newman's  Adm*x 
(Ky.)  49  S.  W.  310;  Kenck  v.  Parchen,  22  Mont.  519,  57  Pac.  94,  74  Am.  St. 
Rep.  625;  Meyer  v.  Barth,  97  Wis.  352,  72  N.  W.  748,  65  Am.  St.  Rep.  124; 
Treweek  v.  Howard,  105  Cal.  434,  39  Pac.  20;  Biggins  v.  Raisch,  107  Cal. 
210,  40  Pac.  333;  Bellinger  v.  Thompson,  26  Or.  320,  37  Pac.  714;  Thompson 
V.  Dekum,  32  Or.  506,  52  Pac.  517.  A  final  adjudication  of  the  accounts  of  an 
executor  cannot  be  questioned  in  a  proceeding  by  a  surety  on  the  bond,  for 
conti'ibution,  against  his  co-sureties.    Thompson  v.  Dekum,  supra. 
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the  judgment  is  at  best  but  prima  facie  evidence  against  them.'*** 
And  in  some  of  the  states,  it  is  held  that,  where  an  administrator 
is  sued  on  an  alleged  debt  of  his  intestate,  and  fails  to  plead  a  want 
of  assets,  a  judgment  against  him  is  conclusive,  so  far  as  he  is  con- 
cerned, of  the  question  of  a  sufficiency  of  assets  to  pay  the  debt; 
but,  as  to  a  surety  on  his  bond,  the  judgment  is  merely  prima  facie 
evidence,  and  not  conclusive  on  this  question ;  and  the  surety,  when 
sued  on  the  bond,  may  plead  and  prove  a  deficiency  of  assets  in  the 
hands  of  his  principal  liable  to  the  payment  of  the  debt.*'®  As  in 
the  parallel  case  of  a  sheriff's  sureties,  a  judgment  in  favor  of  an 
administrator  is  a  bar  to  an  action  upon  the  same  subject-matter 
against  his  sureties."'^ 

§  500.    Snrettea    of    Gvardiaiis. 

Upon  the  final  settlement  of  the  accounts  of  a  guardian,  the  sure- 
ties on  his  bond  are  definitely  concluded  by  the  judgment  or  decision 
of  the  court,  as  to  the  amount  due  from  their  principal,  and  cannot 
be  heard,  in  the  absence  of  fraud,  to  question  its  correctness  or  ask 
a  re-examination  of  the  accounts."'*    This  general  rule,  however,  is 

»«•  Annett  v.  Terry,  35  N.  Y.  25G;  Hayes  v.  Seaver,  7  Me.  237;  Iglehart  v. 
State,  2  GUI  &  J.  (Md.)  235;  Lyles  v.  Caldwell,  3  McGord  (S.  0.)  225;  Crad- 
dock  v.  Turner'B  Adm'x,  6  Lfeigh  (Va.)  116;  Hobson  v.  Yancey,  2  Grat  (Va.) 
73;  Annlstead  v.  Harramond,  11  N.  G.  341;  Norton  v.  Wallace,  1  Rich.  Law 
(S.  C.)  507;  Ordinary  of  Charleston  Dlst.  v.  Condy,  2  Hill  (S.  C.)  313;  Sim- 
kins  T.  Cobb,  2  Bailey  (S.  C.)  60;  Bennett  v.  Graham,  71  Ga.  211;  Means  v. 
Hicks*  Adm*r,  65  Ala.  241;  Lipscomb  v.  PosteU,  38  Miss.  476,  77  Am.  Dec.  651; 
Verret  t.  Belanger,  6  La.  Ann.  109;  Canal  &  Banking  Co.  v.  Brown,  4  La. 
Ann.  546;  Fauntleroy  v.  Lyle,  5  T.  B.  Mon.  (Ky.)  266;  Seat  v.  Cannon,  1 
Hamph.  (Tenn.)  470;  Crim  v.  England,  46  W.  Va.  480,  33  S.  E.  310,  76  Am. 
St  Kep.  826;  Bird  v.  Mitchell,  101  Ga.  46,  28  S.  B.  674;  Brown  v.  Wiley,  107 
Ga.  85,  32  S.  E.  905. 

•so  Gibson  V.  ifobinson,  90  Ga.  Vbo,  16  S.  E.  969,  35  Am.  St.  Rep.  250;  Banks 
V.  Speers,  97  Ala.  560,  11  South.  841. 

B*i  State  T.  Coste,  36  Mo.  437,  88  Am.  Dec.  148. 

"»Hailey  v.  Boyd's  Adm'r,  64  Ala.  399;  Commonwealth  v.  Rhoads,  37 
Pa.  60;  McCleary  v.  Menke,  109  111.  294;  Ream  v.  Lynch,  7  111.  App.  161; 
Gravett  r.  Malone,  54  Ala.  19;  Bralden  v.  Mercer,  44  Ohio  St.  339,  7  N.  E.  155; 
Corbin  v.  Westcott,  2  Dem.  Sur.  (N.  Y.)  559;  McWilliams  v.  Kalbach,  55 
Iowa,  110,  7  N.  W.  463;  Douglass  v.  Ferris.  138  N.  Y.  192,  33  N.  B.  1041,  34 
Am.  St.  Rep.  435;  Martin  v.  Porter,  32  App.  Div.  602.  53  N.  Y.  Supp.  186; 
Bberle  y.  Bryant,  31  Misc.  Rep.  814,  63  N.  Y.  Supp.  963;    Botkin  v.  Klein- 
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modified  in  some  of  the  states  by  the  addition  of  the  proviso  that  the 
sureties  shall  have  been  made  parties  to  the  accounting  or  afforded 
an  opportunity  to  be  heard  in  that  proceeding.***  And  in  North 
Carolina,  a  late  case  holds  that  a  judgment  rendered  against  the 
guardian  Is  not  conclusive  in '  an  action  on  the  bond  against  the 
surety,  although,  by  the  code,  it  is  made  "presumptive"  evidence.*'* 
So,  in  Louisiana,  the  surety  is  not  concluded  by  a  judgment  against 
the  tutor,  though  it  is  prima  facie  evidence  against  him.***  In  those 
states,  however,  where  the  generally  accepted  rule  is  in  force,  it  is 
also  held  that  a  judgment  removing  a  guardian  is  conclusive  on  his 
sureties,  unless  reversed  or  modified  by  some  proceeding  impeach- 
ing it.*** 

§  591.    Actions  between  Snrettea  for  Oontribntlon. 

Where,  in  a  suit  against  one  of  two  sureties,  judgment  is  fairly 
obtained  against  him,  and  no  collusion  existed  between  him  and  the 
party  recovering  the  judgment  or  the  principal  obligor  of  the  bond, 
if  notice  of  the  pendency  of  such  suit  has  been  given  his  co-surety, 
the  latter  stands  virtually  in  privity  with  him  against  whom  the  judg- 
ment has  betsn  obtained.  The  co-surety  in  such  case  is  bound  to 
avail  himself  of  any  defense  which  he  may  have,  and  he  will  not  be 
permitted  afterwards,  in  a  suit  for  contribution  brought  against 
him  by  his  co-surety  who  has  paid  and  satisfied  the  judgment,  to 
set  up  any  defense  which  he  ought  to  have  pleaded  in  the  original 
suit  upon  the  bond,  by  becoming  a  party  for  that  purpose.  It  was 
his  duty  to  join  in  the  defense  to  the  action.  Having  failed  to  do  so, 
though  he  had  full  notice  of  the  pendency  of  the  action,  he  waives  all 

sclmiidt,  21  Mont.  1,  52  Pae.  5C3,  69  Am.  St.  Rep.  641.  But  an  order  of  the 
probate  court  merely  granting  leave  to  sue  on  a  guardian's  bond  is  not  res 
Judicata  of  the  liability  of  the  sureties.  Perkins  v.  Cheney,  114  Mich.  367, 
72  N.  W.  595,  08  Am.  St.  Rep.  495. 

588  State  V.  Hull,  53  Miss.  626;  Brodrlb  v.  Brodrib,  56  Cal.  563.  See  Weaver 
V.  Thornton,  63  Ga.  655;  In  re  Scott's  Account,  36  Vt.  297;  McKellar  v. 
Bowell,  11  N.  0.  34.  And  see  Perkins  v.  Cheney,  114  Mich.  567,  72  N.  W. 
595,  68  Am.  St.  Rep.  495. 

634  Moore  v.  Alexander,  96  N.  C.  34,  1  S.  E.  536. 

58  5  Fuseller  v.  Babineau,  14  La.  Ann.  764. 

686  Deegan  v.  Deegan,  22  Ney.  185,  37  Pac.  360,  58  Am.  St.  Rep.  742. 
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defenses  he  might  have  had,  and  in  the  suit  for  contribution  the 
matter  is  res  judicata.*'^ 

i  592.    Prlneipal  and  Chutramtor. 

According  to  the  best  authorities,  the  general  rule  is,  that  in  a 
collateral  undertaking  by  way  of  guaranty,  where  a  suit  is  necessary 
to  fix  the  liability  of  the  guarantor,  the  first  judgment  is  prima 
facie  evidence  of  the  default.  But  where  the  guarantor  is  liable 
without  suit  against  the  principal,  the  judgment  against  him  is  re- 
garded as  strictly  matter  inter  alios  acta.  Where  the  suit  may,  in 
the  first  instance,  be  brought  directly  against  the  guarantor,  the 
judgment  against  the  principal,  without  notice  to  the  guarantor,  is 
not  evidence ;  and  so,  if  the  guarantor  have  notice  of  the  suit  against 
the  principal,  he  is  not  obliged  to  concern  himself  in  its  defense, 
but  may  await  a  suit  against  himself,  and  then  insist  upon  the  right 
to  contest  the  whole  ground.*'*  Thus,  the  owner  of  a  judgment 
assigned  it  to  another  person,  with  a  written  guaranty  of  its  pay- 
ment in  case  the  assignee  should  fail  to  collect  it  after  prosecuting 
the  debtor  to  insolvency.  The  assignee  brought  suit  on  the  judg- 
meiit  against  the  debtor,  who  set  up  the  defense  of  payment,  and 
judgment  went  for  the  defendant  on  that  issue.  No  notice  of  this 
suit  was  given  to  the  assignor.  Afterwards  the  assignee  brought 
suit  upon  the  contract  of  guaranty,  and  issue  was  taken  upon  the 
question  whether  the  assigned  judgment  was,  at  the  time,  a  valid 
and  subsisting  obligation  or  had  been  paid.  It  was  held  that  the 
record  of  the  former  suit  was  not  conclusive  upon*  the  guarantor, 
in  the  absence  of  notice  to  him.*'*  As  in  the  case  of  principal  and 
surety,  a  guarantor  may  avail  himself  of  a  judgment  which  makes 
for  the  benefit  of  his  principal.     Thus  a  decree  in  equity  against  the 

»»»  Love  V.  Gibson,  2  Fla.  598;  Preslar  v.  StaUworth,  37  Ala.  402;  Fletcher 
V.  Jaduon,  23  Vt  581,  56  Am.  Dec.  98.  But  compare  Means  v.  Hicks*  Adm*r, 
66  Ala.  241;  Clark  t.  Norman,  68  Hun.  372,  22  N.  Y.  Supp.  849. 

"•  Fletdier  v.  Jackson,  23  Vt  581,  56  Am.  Dec.  98;  Spencer  v.  Dearth,  43 
Vt  98,  106;  Robinson  v.  Lane,  14  Smedes  &  M.  (Miss.)  161;  Douglass  v. 
Howland,  24  Wend.  (N.  Y.)  35;  Ayres  v.  Fludley.  1  Ta.  501.  And  see  Eaton 
''.  Harth,  45  111.  App.  355;  Crawford  v.  Pyle,  100  Pa.  263,  42  Atl.  687;  Pearce 
V.  Rice,  142  U.  S.  28,  12  Sup.  Ct.  130,  35  L.  Ed.  926w 

"»  Woodward  v.  Moore,  13  Ohio  St  136. 
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holder  of  a  note,  declaring  it  to  be  void  as  against  one  signer  thereof, 
is  the  same  in  legal  effect,  between  the  holder  and  one  who  guaran- 
ties the  collection,  as  a  judgment  for  the  defendant  would  be  in  a 
suit  by  the  holder  against  that  signer.^*®  When  one  of  several 
guarantors  is  sued  for  the  debt,  and  suffers  judgment,  and  pays  the 
same,  such  judgment  is  not  conclusive  in  an  action  against  a  co- 
guarantor  for  contribution,  but  the  latter  may  make  every  defense 
which  could  have  been  presented  in  the  original  suit.*** 

§  593.    OonoliisiTeneM  of  Judgment  against  Gamialiee. 

It  is  held  by  a  considerable  body  of  authorities  that  a  judgment 
against  the  garnishee  merges  the  original  indebtedness,  and  there- 
fore, even  though  unsatisfied,  will  bar  an  action  by  the  defendant  in 
the  attachment  against  the  garnishee  for  the  same  debt."**  But  in 
numerous  other  cases  it  is  considered  that  such  a  judgment  is  mere- 
ly a  lien  on  the  fund  in  the  garnishee's  hands,  and  nothing  but  pay- 
ment of  the  judgment  will  protect  thegarnishee  against  a  subsequent 
claim  of  the  defendant.***  But  however  this  may  be,  it  is  universally 
agreed  that  when  a  judgment  is  recovered  against  the  garnishee  by 
the  attaching  creditor  and  paid,  such  judgment  n)ay  be  pleaded  by 
the  garnishee  in  bar  of  any  action  against  him  for  the  same  debt 
brought  by  the  principal  defendant,  up  to  the  amount  which  the 
garnishee  has  paid.***     Or,  as  the  rule  is  expressed  by  a  well-known 

540  sterns  v.  Marks,  35  Barb.  (N.  Y.)  565. 

8*1  Kramph's  Ex'x  v.  Hatz's  Ex'rs,  52  Pa.  525. 

542  King  V.  Vance,  46  Ind.  246;  Coburn  v.  Curren3,  1  Bush  (Ky.)  242;  Ses- 
sions V.  Stevens,  1  Fla.  233,  46  Am.  Dec.  339;  McAHister  v.  Brooks,  22  Me. 
80,  38  Am.  Dec.  282;  Noble  v.  MerrlU,  48  Me.  140. 

6  43  Merlam  v.  Rundlett,  13  Pick.  (Mass.)  511;  Farmer  v.  Simpson,  6  Tex. 
303;  Cook  v.  Field,  3  Ala.  53,  30  Am.  Dec.  436;  Brown  v.  Soiuervllle,  8  Md. 
444;  Brannon  v.  Noble,  8  Ga.  549;  Hammett  v.  Morris,  55  Ga.  644;  Lowry 
V.  Lumbermen's  Bank,  2  Watts  &  S.  (Pa.)  210. 

544Killsa  V.  Lermond,  6  Me.  116;  Ladd  v.  Jacobs,  64  Me.  347;  Brown  r. 
Dudley,  33  N.  H.  511;  Warner  v.  Conant,  24  Vt.  351,  58  Am.  Dec.  178;  Per- 
kins V.  Parker,  1  Mass.  117;  Dole  •v.  Boutwell,  1  Allen  (Mass.)  286;  Foster 
V.  Jones,  15  Mass.  185;  Holmes  v.  Remsen,  4  Johns.  Oh.  (N.  Y.)  460,  8  Am. 
Dec.  581;  Moore  v.  Spackman,  12  Serg.  &  R.  (Pa.)  287;  Coates  v.  Roberts,  4 
Bawle  (Pa.)  100;  Anderson  v.  Young's  Ex'rs,  21  Pa.  443;  Noble  v.  Thompson 
Oil  Co.,  09  Pa.  409;  Morgan  v.  Neville,  74  Pa.  52;  Hltt  v.  Lacey,  3  Ala.  104, 
36  Am.  Dec.  440;   Ross  v.  Pitts,  39  .Ala.  606;   Mills  y.  Stewart,  12  Ala.  90; 
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writer  on  this  subject,  "when,  by  a  court  having  jurisdiction  of  the 
action  and  of  the  garnishee,  judgment  is  rendered  against  him,  and 
he  has  satisfied  it  in  due  course  of  law,  such  judgment  is  conclusive, 
against  parties  and  privies,  of  all  matters  of  right  and  title  decided 
by  the  court,  and  constitutes  a  complete  defense  to  any  subsequent 
action  by  the  defendant  against  the  garnishee  for  the  amount  which 
the  latter  was  compelled  to  pay."  "*"  Where  the  court  has  regii- 
larly  obtained  jurisdiction  of  the  garnishee,  and  there  is  no  answer 
on  his  part,  the  law  and  practice  of  some  of  the  states  allow  the  tak- 
ing of  a  default  judgment  against  him,  and  in  such  case  it  ought  to 
protect  the  garnishee,  at  least  if  no  defense  on  the  merits  could  have 
been  made.***  But  this  rule  is  not  universal.**'  And  in  one  state 
it  is  held  that  an  order  to  pay  money  made  by  the  court  on  a  gar- 
nishee, after  his  failure  to  appear  in  the  garnishment  proceeding, 
is  not  a  judgment  against  him,  so  as  to  preclude  him  from  setting 

tiunn  T.  Howell,  27  Ala.  663,  62  Am.  Dec.  785;  Ghealrs  v.  Slaten,  3  Humph. 
(Temi.)  101;  Baltimore  &  Ohio  R.  Co.  v.  May,  25  Ohio  St  347;  Barton  v.  AU- 
bright  29  Ind.  489;  Greenman  v.  Fox,  54  Ind.  267;  Canady  v.  Detriek,  63 
Ind.  485;  AUen  v.  Watt,  79  lU.  284;  Wlgwall  v.  Union  C.  &  M.  Co.,  37  Iowa. 
129;  Hirth  v.  Pfeifle,  42  Mlchl  32,  3  N.  W.  239;  Adams  v.  Filer,  7  Wis.  306, 
73  Am.  Dec.  410. 

t4B  Drake,  Attachm.  §  706.  In  a  later  section  of  the  same  work  (§  711)  the' 
anther  says:  '*When  a  payment  under  a  Judgment  against  a  garnishee  is 
relied  on  as  a  defense  to  a  suit  by  the  attachment  defendant.  It  Is  Important 
to  obserre  the  rules  upon  which  It  wiU  be  sustained.  They  may  be  com- 
pendiously stated  as  follows:  1.  The  Judgment  against  the  garnishee,  under 
which  he  alleges  he  made  the  payment,  must  be  proved.    .    .    .    .    2.  It 

must  have  been  a  valid  Judgment 3.  The  payment  must  not  have 

been  voluntary 4.  The  payment  must  be  actual,  and  not  simu- 
lated or  contrived 5.  The  Judgment  under  which  the  payment 

was  made  must  have  been  rendered  by  a  court  having  Jurisdiction  of  the 
subject-matter  and  the  parties 6.  Though  the  court  have  Juris- 
diction of  the  paities,  and  its  Judgment  be  valid  as  against  the  garnishee, 
yet  if  the  law  require  the  plaintiff,  as  a  condition  precedent  to  obtaining  exe- 
cution, to  do  a  particular  act,  and  without  performing  the  condition  he  ob- 
tain execution,  and  the  garni^thee  make  payment  under  It,  the  payment  will 
be  no  protection;  for  it  is  in  the  garnishee's  power  to  resist  the  payment  until 
the  condition  be  fulfilled;  failing  In  which,  his  payment  Is  regarded  as  volun- 
tary." 

»*«  Scamahom  v.  Scott,  42  Iowa,  529;  Abell  v.  Simon,  49  Md.  318;  Gracy 
T.  Coates.  2  McOord  (8.  C.)  224;  Jones  v.  Tracy,  75  Pa.  417;  Laughlin  v. 
Jannary,  59  Mo.  383. 

*^f  Hlbemla  Savings  &  Loan  Soc.  v.  Superior  Court,  56  Gal.  265. 
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up  any  defense  to  a  suit  by  the  attaching  creditor  for  the  garnished 
debt  that  he  might  have  made  before  garnishment.'****  Before  leav- 
ing the  question  of  jurisdiction,  it  is  necessary  to  remark  that  the 
judgment  in  a  garnishment  proceeding  will  be  valid  and  binding  so 
far  as  regards  the  disposition  of  the  fund  attached,  if  the  court  had 
jurisdiction  of  the  res,  although,  for  want  of  jurisdiction  of  the  per- 
son of  the  debtor,  it  would  not  be  binding  upon  him  as  a  judgment 
in  personam.***"  It  is  certainly  necessary  that  the  judgment  should 
be  valid,  but  it  is  not  at  all  essential  to  its  conclusive  effect  that  it 
should  be  free  from  errors  or  irregularities.  Like  any  other  adjudica- 
tion, a  judgment  against  a  garnishee,  no  matter  how  erroneous,  is 
final  and  binding  until  it  is  reversed  or  set  aside.**®  To  take  up 
now  the  converse  case, — ^when  judgment  is  entered  against  the  plain- 
tiff, the  defendant  is  not  thereby  precluded  from  suing  the  garnishee 
in  respect  of  the  same  subject-matter,  because  the  defendant  "has 
not  had  his  day  in  court."  **^  So  where,  after  the  institution  of  the 
garnishment  suit,  but  before  its  final  determination,  an  action  is  com- 
menced by  the  principal  defendant  against  the  garnishee  and  pros- 
ecuted to  final  judgment,  the  result  being  in  favor  of  the  garnishee, 
such  judgment  is  not  conclusive  upon  the  plaintiff  in  the  earlier  suit 
upon  the  question  of  the  garnishee's  discharge.*"***  In  regard  to  the 
scope  of  the  estoppel  created  by  such  a  judgment,  it  must  be  noted 
that  it  can  only  be  made  to  cover  the  points  actually  and  necessarily 
decided  by  the  court.  It  is  said  that  a  judgment  against  a  garnishee 
is  not  evidence  for  him  in  an  action  by  his  creditor  for  any  other  pur- 
pose than  to  show  the  amount  for  which  he  was  charged.**'  Per- 
haps this  statement  of  the  rule,  if  taken  literally,  is  somewhat  too 
narrow.  But  an  order,  for  example,  discharging  a  person  as  gar- 
nishee of  a  judgment-debtor  is  no  bar  to  an  action  against  the  same 
person  to  set  aside  as  fraudulent  a  conveyance  to  him  by  the  judg- 

B48  Penyan  v.  Berry,  52  Ark.  130.  12  S.  W.  241. 

6*»  Powell  V.  Geisendorff,  23  Kan.  538. 

560  Webster  v.  City  of  Lowell,  2  Allen  (Mass.)  123. 

051  Ruff  V.  Ruff,  85  Pa.  333.  Compare  Wblteselle  v.  Jones  (Tex.  Civ.  App.) 
39  S.  W.  405;  Joseph  v.  Boldridge.  43  Mo.  App.  333. 

6  62  Webster  v.  Adams,  58  Me.  317.  Compare  Scarritt  Furniture  CJo.  t. 
Moser,  48  Mo.  App.  543. 

563  PiTffer  V.  Graves,  2G  N.  H.  256. 
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ment-debtor,  and  to  subject  the  property  to  a  judgment  against  the 
grantor.***  And  even  where  there  has  been  a  recovery  against  the 
garnishee,  on  his  disclosure  that '  he  was  indebted  to  the  principal 
defendant  for  the  purchase-money  of  land,  this  will  not  estop  the 
creditor  from  subsequently  showing  that  the  conveyance  of  such 
land  was  fraudulent  and  void  as  against  creditors.*'*  A  defendant 
who  seeks  to  avail  himself,  as  a  matter  of  defense,  of  a  prior  attach- 
ment by  himself  of  the  plaintiff's  debt  in  his  own  hands,  must  show 
the  existence  of  the  original  debt  on  which  the  judgment  in  the 
attachment  was  rendered;  the  record  of  the  judgment  is  not  even 
prima  facie  evidence  in  such  action.*** 

§  594.    Hot  ConolmiTe  am  to  Amoiint  of  Debt. 

A  judgment  against  the  garnishee  in  an  attachment  proceeding  is 
not  conclusive  as  to  the  amount  owing  by  the  garnishee  to  the  at- 
tachment defendant;  and  in  a  suit  by  the  latter  for  the  debt,  the 
judgment  on  the  garnishee  process  is  not  an  absolute  bar  to  the 
action,  though,  as  a  credit  to  the  extent  of  the  sum  paid,  it  cannot  be 
disputed.**^  The  reason  for  this  rule  is  easily  discernible  and  rests 
on  grounds  of  necessity.  For,  were  it  otherwise,  "it  would  be  in  the 
power  of  a  garnishee,  by  confessing  in  his  answer  a  smaller  indebt- 
edness than  actually  existed,  to  practise  an  irremediable  fraud  upon 
his  creditor."  *** 

»**  Boyle  V.  Maroney,  73  Iowa.  70,  35  N.  W.  145,  5  Am.  St  Rep.  657. 

»»»Wad8worth  v.  Marsh,  9  CJonn.  481.  "The  plaintiff,"  said  the  court, 
''has  done  nothing  which  was  not  induced  by  the  disclosure  of  the  defendant. 
If  his  disclosure  was  false,  is  the  plaintiff  to  be  estopped  by  it?  Such  a  con- 
sequence cannot  be  admitted.  On  the  contrary,  if  the  defendant,  by  a  false 
disclosure,  has  contracted  contradictory  obligations,  and  subjected  himself 
to  superadded  liabilities,  the  fault  and  the  misfortune  are  both  his  own; 
but  no  person  can  be  estopped  by  an  act  which  is  the  result  either  of  duress 
or  the  fraud  or  falsehood  of  another." 

»»•  Moyer  v.  Lobengeir,  4  Watts  (Pa.)  390,  28  Am.  Dec.  723. 

»«7  Barton  v.  AUbright,  29  Ind.  489;  Tams  v.  Bullitt,  35  Pa.  308;  Groves 
T.  Brown,  11  Mass.  334;  Brown  v.  Dudley,  33  N.  H.  511;  Puffer  v.  Graves. 
26  N.  H.  250;  Drew  v.  Towle,  27  N.  H.  412,  59  Am.  Dec.  380;  Carpenter  v. 
McClure,  37  Vt.  127. 

«»i  Drake,  AtUchm.  f  707. 
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§  595.    BiKltt  of  Oarnisliee  to  Questton  IieKality  of  Prior  Prooeedlafft. 

In  an  interesting  and  well  considered  case  in  Illinois  the  question 
arose,  whether  a  garnishee,  who  sued  out  a  writ  of  error  to  reverse  a 
judgment  rendered  against  him,  might  inquire  into  the  legality  and 
regularity  of  the  previous  proceedings  against  the  defendant  in  at- 
tachment. "In  one  respect,"  said  the  court,  "he  unquestionably  can. 
In  a  suit  by  attachment,  the  court  must  acquire  jurisdiction,  and  pro- 
ceed to  enter  a  judgment  against  the  defendant,  before  it  can  pro- 
nounce any  judgment  against  a  party  summoned  as  garnishee.  If 
the  previous  proceedings  are  unauthorized  and  void,  there  is  no 
sufficient  basis  to  support  the  judgment  against  the  garnishee.  He 
would  not  be  protected  in  the  payment  of  a  judgment  obtained  under 
such  circumstances.  It  would  be  regarded  as  a  voluntary  and  not  a 
compulsory  payment,  and  the  defendant  might  compel  him  to  pay  a 
•  second  time.  It  is  clear,  therefore,  that  a  garnishee  should  be  per- 
mitted to  inquire  into  the  validity  of  the  previous  proceedings  in  the 
case.  If  such  proceedings  are  void,  the  judgment  against  the  gar- 
nishee may  for  that  cause  be  reversed  on  error.  But  if  the  court  had 
jurisdiction,  its  errors  and  irregularities  can  only  be  called  in  ques- 
tion by  the  defendant,  and  that  too  in  a  direct  proceeding  for  the 
purpose.  They  affect  him  only,  and  he  may  waive  or  insist  on  them. 
The  garnishee  has  no  cause  to  complain,  for  he  will  be  protected  in 
the  payment  of  the  judgment."  *°*  And  in  this  doctrine  the  author- 
ities generally  agree."*® 

S  596.    As  between  Gamishee  and  Assignee  of  Claim. 

It  is  a  well  established  rule  that  if  the  garnishee,  before  making 
his  disclosure,  is  duly  notified  that  the  claim  had  been  assigned  to  a 
third  person  before  service  was  made  on  him,  it  is  his  duty  to  dis- 

C50  Pierce  v.  Carleton,  12  111.  358,  54  Am.  Dec.  405. 

8«o  Earl  V.  Matheney,  60  Ind.  202;  Sun  Mut.  Ins.  Co.  v.  Seeligson,  59  Tex. 
3;  Whitehead  v.  Henderson,  4  Smedes  &  M.  (Miss.)  704;  Matheny  v.  Gallo- 
way, 12  Smedes  &  M.  (Miss.)  475;  St.  Louis  Perpetual  Ins.  Oo.  v.  CV>hen,  9 
Mo.  421;  Schoppenhast  v.  BoUman,  21  Ind.  285;  Iroquois  Furnace  Co.  v. 
Wilkin  Manuf'g  Co.,  77  lU.  App.  59;  Summers  v.  Oberndorf,  73  Md.  312,  20 
Atl.  1008. 
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close  sucb  assignment  in  his  answer,  in  order  that  the  assignee  may 
be  cited  to  appear  in  protection  of  his  own  interests.  And  if  the 
garnishee  neglects  to  so  disclose  the  fact  of  the  assignment,  his  being 
charged  as  garnishee  and  paying  the  amount  found  due,  on  execu- 
tion, will  not  protect  him  from  being  compelled  to  make  a  second 
payment  of  the  same  to  the  assignee.***  If  the  garnishee  does  make 
a  full  and  fair  disclosure  of  all  the  facts  in  his  knowledge,  and  uses 
all  reasonable  exertions  to  protect  the  rights  of  the  assignee  (ho 
being  a  stranger  to  the  proceedings  and  absent),  it  is  probable  that  a 
judgment  holding  the  garnishee  liable  would  be  accounted  a  suffi- 
cient  protection  to  him  against  the  claims  of  the  assignee,  notwith- 
standing the  proceedings  would  be  inter  alios  as  respects  the  latter. 
But  if  the  garnishee  makes  only  a  partial  disclosure,  so  that  the  court 
has  no  opportunity  to  judge  of  the  real  merits  of  the  case,  and  es- 
pecially if  there  are  any  indications  of  collusion  between  him  and  the 
creditor,  it  is  clear  that  the  judgment  will  furnish  him  no  protection 
whatever.***  If  the  assignment  is  made  after  the  institution  of  the 
garnishment  proceedings,  the  case  is  different.  Thus  where  A.,  the 
debtor  of  B.  upon  a  promissory  note  not  due,  was  summoned  by  C, 
the  creditor  of  B.,  to  answer  upon  process  of  garnishment,  and  B. 
subsequently  transferred  the  note  to  D.  with  express  notice  of  the 
pendency  of  the  garnishment,  it  was  held  that  a  judgment  against  A. 
in  favor  of  C.  might  be  pleaded  in  bar  of  the  suit  of  D.  as  assignee.*** 
And  if  the  garnishee  has  no  notice  or  knowledge  of  the  assignment 
before  the  rendition  of  the  judgment  against  him,  he  will  be  fully 
protected  against  the  assignee.***  It  is  therefore  the  duty  of  the 
assignee,  whenever  the  garnishment  proceeding  comes  to  his  knowl- 
edge, to  notify  the  garnishee,  so  that  the  latter,  when  called  upon  to 
answer  the  interrogatories,  may  be  enabled  to  disclose  the  whole  mat- 
ter to  the  court,  and  unless  he  does  this,  he  will  afterwards  be  es- 
topped from  enforcing  his  claim.***    The  duty  of  a  garnishee  who 

«•!  Bunker  y.  Gilmore,  40  Me.  88;  Larrabee  v.  Knight,  69  Me.  320;  Mini- 
ken  T.  Loring,  37  Me.  408;  Drake,  Attacbm.  §  717,  and  cases  cited.  See 
McPhall  ▼.  Hyatt,  29  Iowa,  137;  Anderson  v.  Young's  Ex'rs,  21  Pa.  443. 

••«  Seward  v.  Heflin,  20  Vt.  144. 

••*  Glanton  v.  Griggs,  5  Ga.  424. 

•«4  King  V.  Vance.  46  Ind.  246. 

»t6  Wood  T.  Partridge,  11  Mass.  488. 
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receives  notice  of  the  assignment  after  he  has  filed  his  answer  but 
before  the  rendition  of  judgment,  is  not  entirely  clear.  It  has  been 
held  that  if  the  garnishee,  after  answering  that  he  owes  negotiable 
notes,  has  notice  that  they  were  assigned  before  the  garnishment,  he 
must  amend  his  answer,  by  stating  the  assignment ;  otherwise  he  is 
not  protected  against  the  assignee  by  the  recovery  in  the  garnish- 
ment proceeding,  but  subjects  himself  to  double  payment  of  the 
debt."**  On  principles  similar  to  the  foregoing,  the  authorities  hold 
that  where  two  successive  attachments  are  levied  on  the  same  fund 
in  the  garnishee's  hands  at  the  suit  of  different  creditors,  it  is  the 
duty  of  the  garnishee  to  give  notice  to  the  prior  attaching  creditor 
of  the  issuance  of  the  second  attachment,  and  to  plead  the  pendency 
of  the  first  attachment  in  bar  of  the  second ;  and  if  he  neglects  to  do 
this,  and  a  judgment  is  recovered  against  him  under  the  second  at- 
tachment, which  he  satisfies,  he  will  not  be  protected  from  the  claims 
of  the  prior  attaching  creditor,  but  will  have  to  pay  him  also;  be- 
cause the  latter  cannot  be  divested  of  his  superior  lien  by  a  judgment 
in  a  cause  to  which  he  was  not  a  party  and  of  which  he  had  no  no- 
tice."^ 

f  597.    As  between  Oamisliee  and  Stranser. 

A  judgment  for  or  against  a  garnishee,  in  an  action  of  attachment 
by  one  creditor  is  not  binding  upon  another  creditor  in  an  attach- 
ment suit  by  him  against  the  same  garnishee,  and  the  record  of  the 
judgment  in  the  former  case  is  not  admissible  in  evidence  on  the  trial 
of  the  latter.***  So  a  judgment  against  the  garnishee  is  not  conclu- 
sive in  a  subsequent  action  by  the  trustees  in  insolvency  of  the  de- 
fendant in  the  attachment  against  the  garnishee,  because  the  credit- 
ors, whom  the  trustees  represent,  were  not  parties.**"  But  it  is  held 
that  an  attachment  laid  in  the  hands  of  the  maker  of  a  promissory 
note,  as  garnishee,  for  the  debt  of  an  indorsee  then  being  the  owner 
and  holder  of  the  note,  followed  by  a  judgment  of  condemnation  on 

»••  Lewis  V.  Dunlop,  57  Miss.  130. 

»«T  Farmers*  Bank  v.  Beaston,  7  GIU  &  J.  (Md.)  421,  28  Am.  Dec.  22G. 

00  8  Strauss  v.  Ayres,  87  Mo.  348;  Wheeler  v.  Aldrich,  13  Gray  (Mass.)  51; 
Lewis  V.  Tarns,  4  Phila.  (Pa.)  276;  Breading  v.  Siegworth,  29  Pa.  SiMi;  King 
V.  Faber,  51  Pa.  387;   Adams  v.  Filer.  7  Wis.  306,  73  Am.  Dec.  410. 

00  0  Tams  V.  Buliitt,  35  Pa.  306. 
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the  attachment,  will  protect  the  maker  (garnishee)  in  a  subsequent 
action,  brought  on  the  same  note,  by  a  subsequent  indorser  receiv- 
ing the  paper  without  notice.'^*  And  so  the  recovery  of  a  debt  in 
a  scire  facias  against  a  garnishee,  upon  a  judgment  in  a  foreign  at- 
tachment, is  a  bar  to  a  recovery  of  the  same  debt  from  the  garnishee 
by  a  person  who  took  defense  on  the  trial  of  the  scire  facias,  pro- 
vided such  recovery  was  not  the  result  of  misrepresentation,  fraud, 
or  neglect  on  the  part  of  the  garnishee,  or  of  collusion  between  him 
and  the  plaintifiF.^^^  Again,  the  judgment  as  between  an  attaching 
creditor  and  the  garnishee  is  not  res  inter  alios  in  the  main  conten- 
tion between  debtor  and  creditor.  "As  respects  the  principal  debtor, 
he  cannot  be  regarded  as  a  stranger  to  the  suit,  being  necessarily  a 
party  and  having  an  opportunity  to  contest  the  claim  against  him. 
These  cases,  like  a  judgment  to  show  the  amount  that  a  surety  has 
been  compelled  to  pay  for  his  principal,  or  a  principal  for  the  default 
of  his  agent,  are  exceptions  to  the  general  rule."  *^* 

I  598.    Foreisa  Judsmei&t  acaiast  Gamisliee. 

It  is  well  settled  that  a  judgment  fairly  rendered  against  a  gar- 
nishee by  a  lawful  court  in  a  foreign  country  or  in  a  sister  state,  hav- 
ing jurisdiction  of  the  person  and  subject-matter,  will  be  equally  con- 
clusive and  final,  in  a  subsequent  proceeding  for  the  recovery  of  the 
same  debt,  as  if  rendered  in  the  state  where  the  second  contention 
aYises."'  But  the  pendency  of  a  foreign  attachment  in  one  state, 
upon  which  a  judgment  has  been  rendered,  and  an  injunction  granted 
by  the  court  of  chancery  upon  the  garnishee,  forbidding  him  to  pay 
to  the  defendant  in  the  attachment,  is  not  the  subject  of  a  plea  in 
bar  in  another  state,  in  an  action  by  the  original  creditor  against  the 
debtor,  but  the  defendant  can  only  avail  himself  of  it  by  plea  in  abate- 
ment.   Under  such  circumstances,  nothing  short  of  an  actual  pay- 

»»•  Somerville  v.  Brown,  5  Gill  (Md.)  399. 

»Ti  Coates  V.  Roberts,  4  Rawle  (Pa.)  100. 

•"  Ockington  v.  RIchey,  41  N.  H.  275. 

»T«  Merlam  v.  Rundlett,  13  Pick.  Olags.)  511;  Hull  v.  Blake.  13  Mass.  153; 
Wtlklnwin  v.  Hall,  6  Gray  (Mass.)  5«8;  Barrow  v.  West,  23  Pick.  (Mass.)  270; 
Taylor  v.  Phelps,  1  Har.  &  Q.  (Md.)  492. 
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tnent  of  the  money  by  the  garnishee,  or  levy  of  his  goods  upon  an 
execution,  can  be  pleaded  in  bar.'^* 

§  599.    Effeot  of  a  Jvdsment  a«  between  Oo-Defemdants* 

As  a  general  rule,  parties  to  a  judgment  are  not  bound  by  it  in  a 
subsequent  controversy  between  themselves,  unless  they  were  ad- 
versary parties  in  the  original  action.  That  is  to  say,  a  judgment 
for  or  against  two  or  more  joint  parties  ordinarily  determines  noth- 
ing as  to  their  respective  rights  and  liabilities,  as  against  each  other, 
in  their  own  subsequent  controversy.*^*  "Where  two  parties  arc 
sued  in  the  same  action,"  says  the  supreme  court  of  Indiana,  "and 
one  files  a  separate  answer  to  the  complaint,  and  not  in  the  nature  of 
a  cross-complaint  against  his  co-defendant,  such  co-defendant  can- 
not, under  our  code  of  practice,  demur  or  reply  to  or  join  issue  in 
any  manner  upon  such  separate  answer.  And  in  such  a  case  the 
finding  and  judgment  of  the  court,  on  an  issue  joined  on  such  sep- 
arate answer  by  the  plaintiff,  will  not  necessarily  conclude  and  deter- 
mine any  of  the  merely  relative  rights  of  the  defendants  as  between 
themselves."  *''•  Thus,  where  the  makers  of  a  note  are  sued  and 
judgment  rendered  against  them,  but  the  question  of  the  suretyship 
of  one  of  them  is  not  raised  in  that  action,  the  judgment  will  not 
preclude  that  one  from  showing  that  he  in  fact  signed  the  note  as 

8T4  Lowry  v.  Lumbermen's  Bank,  2  Watts  &  8.  (Pa.)  210. 

87  6  McMahan  v.  GeJger,  73  Mo.  145,  39  Am.  Rep.  489;  Buffington  v.  CJook, 
35  Ala.  312,  73  Am.  Dec.  491;  Montgomery  v.  Road,  34  Kan.  122,  8  Pac.  253: 
Gardner  v.  Ralsbeck,  28  N.  J.  Eq.  71;  McCrory  v.  Parks,  18  Ohio  St  1; 
Cox's  Adm'rs  v.  HIU,  3  Ohio,  412;  Duncan  v.  Holcomb,  26  Ind.  378;  Cleve- 
land V.  Chambliss,  64  Ga.  352;  Wagstaff  v.  Marcy,  25  Misc.  Rep.  121.  54  N. 
Y.  Supp.  1021;  Mahoney  v.  Prendergast  58  Hun,  611,  12  N.  Y.  Supp.  869; 
O'Connor  v.  New  York  &  Y.  Land  Imp.  Co.,  8  Misc.  Rep.  243,  28  N.  Y.  Supp. 
544;  Denlke  v.  Denike,  44  App.  Dlv.  621,  60  N.  Y.  Supp.  110;  Hoxie  v.  Farm-" 
ers'  &  Mechanics'  Njt.  Bank,  20  Tex.  Civ.  App.  462,  49  S.  W.  637;  Koelsch 
V.  Mixer,  52  Ohio  St.  207,  39  N.  E.  417;  Westfleld  Gas.  &  Milling  Co.  r.  Nobles- 
ville  &  E.  Gravel-Road  Co.,  13  Ind.  App.  481,  41  N.  E.  955,  55  Am.  St.  Rep. 
244;  Voss  v.  Lewis,  126  Ind.  155.  25  N.  E.  892;  O'Rourke  v.  LJndell  Ry.  Co., 
142  Mo.  342,  44  S.  W.  254;  State  Bank  v.  Bartle,  114  Mo.  276,  21  S.  W.  816; 
Pioneer  Sav.  &  Loan  Co.  v.  Bartsch,  51  Minn.  474,  53  N.  W.  764,  38  Am.  St 
Rep.  511;  Logan  v.  Trayser,  77  Wis.  579,  46  N.  W.  877;  In  re  Heydenfeldt's 
Estate,  127  Cal.  456,  59  Pnc.  839. 

6Te  Harvey  v.  Osborn,  55  Ind.  535w 
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surety  only,  in  a  subsequent  action  by  him  against  the  other  maker 
to  recover  the  amount  of  the  judgment  paid  by  him.'"     But  it  is 
held  that  a  judgment  obtained  by  the  holder  of  a  note  against  all  the 
indorsers  is  conclusive  in  a  subsequent  action,  by  an  indorser,  who 
paid  the  judgment,  against  a  prior  indorser,  and  as  much  so  as  if  he 
had  claimed  subrogation  upon  it.     For  all  the  points  which  the  sec- 
ond indorser  would  have  to  prove  as  against  the  prior  indorser  must 
have  been  established  in  the  suit  brought  by  the  holder.*^*     An  ex- 
ception to  the  general  rule  arises  in  the  case  where  conflicting  claims 
to  the  ownership  of  property  are  affirmatively  made  and  set  up  in 
their  answers  by  several  defendants  in  an  action.     Here  a  court  of 
equity  (and  also,  under  the  code  practice,  a  court  of  mixed  powers) 
may  by  its  judgment  determine  the  rights  of  such  defendants  among 
themselves,  and  such  judgment  will  be  equally  conclusive,  as  between 
the  defendants  who  appeared  and  litigated  their  claims,  as  in  the 
case  of  a  similar  issue  between  the  plaintiff  and  the  defendants.'^^ 
Thus  where,  in  an  action  to  quiet  title,  two  defendants  answer  sep- 
arately, each  claiming  title  in  himself,  and  the  court  finds  that  the 
property  is  owned  by  one  of  such  defendants,  and  enters  a  decree 
quieting  the  title  in  him  as  against  the  plaintiff,  such  decree  is  also 
an  adjudication  of  the  question  of  title  as  between  the  defendants, 
and  constitutes  a  bar  to  any  future  claim  to  the  property  against  the 
successful  party,  or  those  claiming  through  him,  by  his  co-defend- 
ant"* 

§  600.    Jndsmenta  do  not  bind  Strangers. 

Hitherto  we  have  discussed  the  situation  of  parties  and  privies 
with  reference  to  the  estoppel  created  by  a  verdict  and  judgment, 

»'7  Lockhurt  v.  GiUis  (Tex.)  20  Reporter,  477;  McMahan  v.  Geiger,  7a  Mo. 
U5,  39  Am.  Rep.  489;  Joyce  v.  Whitney,  57  Ind.  550;  Dent  v.  King,  1  Ga. 
aiA>,  44  Am.  Dec.  638;  Harvey  v.  Osborn,  55  Ind.  535. 

»7«  Lloyd  V.  Barr.  11  Pa.  41. 

ST9  Goreoran  v.  diei^apeake  &,  O.  Canal  Co.,  (M  IJ.  S.  741,  24  L.  Ed.  190; 
OUara  v.  MobUe  &  O.  R-  Co.  (C.  C.)  75  Fed.  130;  Leavltt  v.  Wolcott,  95 
X.  Y.  212;  Ostrander  v.  Hart,  130  N.  Y.  406,  29  N.  E.  744;  Baugert  v.  Blades, 
117  X.  C.  221.  23  S.  E.  179;  Osage  aty  Bank  v.  Jones,  51  Kan.  379,  32  Pac. 
16W5;  Nave  v.  Adams,  107  Mo.  414,  17  S.  W.  958,  28  Am.  St.  Rep.  421; 
(Joldschmldt  v.  Mills,  37  Minn.  49,  33  N.  W.  544. 

»•«  Devin  ▼.  City  of  Ottumwa,  53  Iowa,  401,  5  N.  W.  552. 
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and  it  has  appeared  that  they  and  they  alone  are  concluded  by  the 
adjudication.  In  a  broad  and  general  sense  all  other  persons  are 
"strangers'*  to  the  judgment  and,  as  such,  exempt  from  its  effect 
as  evidence  or  as  an  estoppel.  But  if  we  wish  to  use  this  word  in 
a  perfectly  accurate  and  technical  sense,  it  is  necessary  to  make  a 
reservation  of  the  case  of  those  persons  who,  though  not  strictly 
parties  nor  privies,  are  so  connected  with  the  litigation  or  its  sub- 
ject-matter as  to  be  bound  by  the  result.  Such  are  warrantors,  in- 
demnitors, and  others  responsible  over,  who  have  due  notice,  and,  in 
some  instances,  sureties  or  bail.  But  in  this  narrower  sense,  and 
with  the  further  exception  of  certain  especial  cases  which  will  be 
noticed  in  the  succeeding  sections,  it  is  a  universal  rule  that  all  who 
are  neither  parties  to  a  judgment  nor  privies  to  such  parties  are 
wholly  free  from  the  estoppel  of  the  judgment.  This  principle  was 
well  known  in  the  Roman  law,***  and  indeed  is  nothing  less  than  a 
canon  of  general  jurisprudence.  That  the  rule  is  firmly  imbedded  in 
our  own  law  is  attested  by  a  multitude  of  decided  cases.***    It  was 

B81  Oodex,  7,  56,  2.    See  Broom,  Leg.  Max.  954;   Wing.  Max.  372. 

isa  United  States.  Chirac  v.  Relnicker,  11  Wheat  280,  6  L.  Ed.  474; 
Aspden  v.  Nixon,  4  How.  467,  11  L.  Ed.  1059;  Mutual  Ben.  Life  Ins.  Go.  t. 
Tlsdale,  91  U.  S.  244,  23  L.  Ed.  314;  Humes  v.  Scruggs,  94  U.  S.  22,  24  L. 
Ed.  51;  Noyes  v.  Hall,  97  U.  S.  34,  24  L.  Ed.  909;  Hale  v.  Finch.  104  U.  a 
261,  26  L.  Ed.  732;  Cleveland  v.  Spencer,  25  U.  S.  App.  626,  19  C.  a  A.  .559. 
73  Fed.  559;  Jones  v.  Wilkey  (O.  C.)  78  Fed.  532;  Lenox  v.  Notrebe,  Hempst. 
251,  Fed.  Cas.  No.  8,246c. 

Alabama.  McLelland  v.  Ridgeway,  12  Ala.  482;  Winston  t.  Westfeldt  22 
Ala.  760,  58  Am.  Dec.  278;    Miller  v.  Vaughan,  73  Ala.  312. 

Arkansas.  Garland  County  v.  Hot  Spring  County,  68  Ark.  83,  56  S.  W. 
636;   Memphis  &  L.  R.  R.  Co.  v.  State,  37  Ark.  632. 

California.  Roman  Catholic  Archbishop  v.  Shipnian.  69  Cal.  586,  11  Pao. 
343;  Griffith  v.  Happersberger,  86  Cal.  005,  25  Pac.  137;  Weinreich  v.  Hens- 
ley,  121  Cal.  647,  54  Pac.  254;  Town  of  CloTerdale  v.  Smith,  128  Oal.  230. 
60  Pac.  851. 

Colorado.     Schuster  v.  Rader,  13  Colo.  329.  22  Pac.  505. 

Connecticut.  Dennison  v.  Hyde,  6  Conn.  508;  Cook  v.  Town  of  Morris, 
CO  Conn.  137,  33  Ati.  594. 

Delaware.    Burton  v.  Hazzard,  4  Har.  100. 

Florida.  Reddlck  v.  Meffert,  32  Fla.  409,  13  South.  894;  Marvin  v.  Hamp- 
ton, 18  Fla.  131;    Knox  v.  Spratt,  19  Fla.  817. 

Georgia.  Mays  v.  Compton,  13  Oa.  269;  Brock  v.  Garrett,  16  Ga,  487; 
Clayton  v.  West,  97  Ga.  328,  22  S.  E.  901. 
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said,  in  the  leading  case  on  this  subject:    ''What  has  been  said  at 
the  bar  is  certainly  true  as  a  general  principle,  that  a  transaction 

iUiuois.  Kelley  v.  GhapmaD,  18  III.  630,  56  Am.  Dec.  474;  Gay  tea  y.  Frank- 
lin Say.  Bank,  85  III.  256. 

Indiana.  Maple  y.  Beach,  43  Ind.  51;  Cray  y.  Wright,  16  Ind.  App.  "258, 
44  N.  E.  1009;    Gobs  y.  Wallace,  140  Ind.  541,  30  N.  E.  920. 

Iowa.  Baxter  y.  Myers,  47  N.  W.  879;  Spurgln  y.  Adamson,  62  Iowa,  661» 
18  N.  W.  283. 

Kansas.    Kansas  Pac.  Ry.  Go.  y.  McBratney,  12  Kan.  9. 

Kentucky.  MarshaU  y.  Rough's  Heirs,  2  Bibb,  628;  Newson  y.  Lycan,  3 
J.  J.  Marsh.  440,  20  Am.  Dec.  156;   Norton  y.  Norton,  25  S.  W.  750. 

Louisiana.  Lefebyre  y.  De  MontUly,  1  La.  Ann.  42;  Mestier  y.  New  Or- 
leans, O.  Sc  6.  W.  R.  Go.,  16  La.  Ann.  354. 

Maine.  Jackson  y.  Myrick,  29  Me.  490;  Sheldon  y.  White,  35  Me.  233; 
Trustees  of  Putnam  Free  School  y.  Fisher,  34  Me.  172;  Snow  y.  Russell,  9i 
Me.  322,  47  Atl.  536. 

Maryland.  Alexander  y.  Walter,  8  GiU,  239,  50  Am.  Dec.  688;  McGlellan 
y.  Kennedy,  8  Md.  230;   Niller  y.  Johnson,  27  Md.  6. 

Massachusetts.  Hcod  y.  Hood,  110  Mass.  463;  Andrews  y.  Herring,  5 
Mass.  210;  Vose  y.  Morton,  4  Gush.  27,  50  Am.  Dec.  750;  Shores  y.  Hooper, 
153  Mass.  228,  26  N.  E.  846,  11  L.  R.  A.  308. 

Michigan.  Aultman,  MUler  &  Co.  y.  Sloan,  115  Mich.  151,  IS  N.  W.  123; 
nsher  y.  Wineman,  125  Mich.  642,  84  N.  W.  1111,  52  I/.  R.  A.  192. 

MinnesoU.  Nowack  v.  Knight,  44  Minn.  241,  46  N.  W.  348;  Kurtz  y.  St. 
Paul  &  D.  Ry.  Co.,  66  Minn.  60,  67  N.  W.  808. 

Mississippi.  Moore  y.  Cason,  1  How.  53;  McPlke  y.  Wells,  54  Miss.  136; 
Adams  y.  Tazoo  &  M.  V.  R.  Co..  77  Miss.  194,  24  South.  200. 

Missouri.  Norcross  y.  Hudson,  32  Mo.  227;  Dugge  y.  Stumpe,  73  Mo.  513; 
Hunt  y.  Lucas,  68  Mo.  App.  518;   Bonnell  y.  Pack,  79  Mo.  App.  496. 

Nebraska.  McOord-Brady  Co.  y.  Krause,  36  Neb.  764,  55  N.  W.  215;  Gon- 
nell  y.  GaUigher,  36  Neb.  749.  55  N.  W.  229. 

New  Hampshire.  Lawrence  y.  Haynes,  5  N.  H.  33,  20  Am.  Dec;  554; 
Stevens  y.  Thompson,  17  N.  H.  103;   Wingate  y.  Haywood,  40  N.  H.  437. 

New  Jersey.  I^ehigh  Zinc  &  Iron  Go.  y.  New  Jersey  Zinc  &  Iron  Co.,  55 
X.  J.  Law,  350,  26  Atl.  920;  Ransom  y.  Brinkerhoff,  56  N.  J.  Eq.  149,  38  Atl. 
919. 

.New  York.  Lawrence  y.  Hunt,  10  Wend.  80,  25  Am.  Dec.  539;  Jackson 
V.  Vedder,  3  Johns.  8;    Remington  Paper  Co.  y.  O'Douglierty,  81  N.  Y.  474. 

North  Carolina.    Bennett  y.  Holmes,  18  N.  G.  486. 

Ohio.  Stewart  y.  Wheeling  &  L.  E.  Ry.  Co.,  53  Ohio  St.  151,  41  N.  E.  247, 
20  U  R,  A.  438. 

Oregon,    De  Lashmutt  y.  Sellwood,  10  Or.  319. 

Pennsylyania.  Morrison's  Adm'r  y.  Mullin,  34  Pa.  12;  Mackey's  Adm*r  y. 
C.  ates,  70  Pa.  350. 

South  Carolina.  Hardin  v.  Oark,  32  a  0.  480,  11  S.  E.  304;  Koogler  y. 
Huffman,  1  McCord,  495. 
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between  two  parties,  in  a  judicial  proceeding,  ought  not  to  be  bind- 
ing upon  a  third;  for  it  would  be  unjust  to  bind  any  person  who 
could  not  be  admitted  to  make  a  defense,  or  to  examine  witnesses, 
or  to  appeal  from  a  judgment  he  might  think  erroneous ;  and  there- 
fore*the  deposition  of  witnesses  in  another  cause  in  proof  of  a  fact, 
the  verdict  of  a  jury  finding  the  fact,  and  the  judgment  of  the  court 
upon  facts  found,  although  evidence  against  the  parties  and  all 
claiming  under  them,  are  not  in  general  to  be  used  to  the  prejudice 
of  strangers." '^**  And  in  another  case:  "It  contravenes  the  first 
principles  of  justice  to  hold  a  man  bound  by  a  judgment  against 
which  he 'has  neither  an  opportunity  to  defend,  or  notice  in  any  way 
that  he  was  to  be  directly  involved  in  its  consequences."  ••*  So 
again:  "No  person  can  be  divested  of  title  to  his  property  in  a 
suit  between  other  parties  of  which  he  has  no  legal  notice,  and  a 
judgment  rendered  in  such  a  suit  is  not  binding  upon  him,  and  is 
not  admissible  in  evidence  against  him  in  any  future  proceeding  in 
which  the  title  to  the  property  is  in  controversy."  ***  The  same 
rule  holds  good  in  chancery  as  well  as  at  law.  Strangers  to  a  decree 
are  not  bound  by  it.*^**     From  the  foregoing  quotations,  as  also 

Tennessee.  Simpson  v.  Jones,  2  Sneed,  36;  Arnold  v.  Harris  {Ch.  App.) 
52  S.  W.  715. 

Texas.  Morrison  y.  Loftin,  44  Tex.  16;  Hardin  v.  Blaekshear,  60  Tex.  132; 
Black  V.  Black.  62  Tex.  296;  Bassett  v.  Sherrod,  13  Tex.  Civ.  App.  327,  35 
S.  W.  312. 

Vermont.  Nason  v.  Blaisdell.  12  Vt.  165,  36  Am.  Dec.  331;  Wright  v. 
Hazen,  24  Vt.  143. 

Virginia.  Frazier  v.  Frazier*8  Ex'rs,  2  Leigh,  642;  Downer  y.  Morrison,  2 
Grat.  250. 

West  Virginia.    Renick  v.  Ludington,  20  W.  Va.  511. 

Wisconsin.  Cameron  v.  Cameron,  15  Wis.  1,  82  Am.  Dec.  652;  Gronert 
V.  Spalding,  104  Wis.  193,  80  N.  W.  589;  Hart  v.  Moulton,  104  Wis.  349,  80 
N.  W.  599,  76  Am.  St.  Rep.  881. 

B88  Duchess  of  Kingston's  Case,  20  How.  St  Trials,  355,  2  Smith,  Lead. 
Cas.  ♦424. 

584  Morrison's  Adm'r  v.  Miillln,  34  Pa.  12. 

085  Foster  v.  Powers,  04  Tex.  247. 

088  McCall  V.  Hanisrn,  1  Brock.  126,  Fed.  Cas.  No.  8,671;  Bailey's  Adm'x 
y.  Robinson,  1  Grat.  (Va.)  4,  42  Am.  Dec.  540;  Loop  v.  Summers,  3  Rand. 
(Va.)  511;  Manigault  v.  Deas'  AdmYs,  Bailey,  Eq.  (S.  O.)  283;  Buford  t. 
Rucker,  4  J.  J.  Marsh.  (Ky.)  551;  Brown  t.  Wyncoop,  2  Blackf.  (Ind.)  230; 
Rowland  v.  Day,  17  Ala.  081;  Lang's  Heirs  v.  Waring,  Id.  145;  Ck>cke7  T. 
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from  our  previous  discussion  of  the  question,  who  are  to  be  con- 
sidered parties  and  privies,  it  will  be  possible  to  derive  a  sufficiently 
accurate  idea  of  the  tests  which  are  to  be  applied  in  ascertaining 
whether  or  not  a  given  person  must  be  regarded  as  a  stranger  to  a 
given  litigation.    The  authorities  hold  that  when  a  person  is  a  mere 
volunteer  at  the  trial  of  a  cause,  and  has  no  legal  right  to  control 
the  proceedings  in  the  action,  or  to  make  any  defense,  or  examine 
the  witnesses,  or  prosecute  proceedings  in  error  from  the  rulings 
and  judgment  in  the  case,  such  person  is  to  be  considered  as  a 
stranger  to  the  cause,  and  is  not  concluded  by  the  judgment  render- 
ed therein."*^     "No  party  can  ever  be  estopped  or  in  any  way  prejr 
udiced  by  any  judgment  or  decree,  if  the  record  in  the  first  suit  on 
its  face  shows  that  he  had  no  opportunity  to  be  heard  in  opposition 
to  the  entry  of  such  judgment   or  decree."  *®®     But   in   ordinary 
cases  it  can  never  be  difficult  to  determine,  by  the  application  of  the 
rules  already  given  in  this  chapter,  whether  the  person  sought  to  be 
bound  was  a  real  or  nominal  party  to  the  former  action,  or  in  privity 
with  either  of  the  parties,  or  responsible  for  the  resuk  of  the  litiga- 
tion, or  strictly  a  stranger.     Before  proceeding  further,  it  may  be 
useful  to  adduce  some  illustrations  of  the  rule  under  consideration. 
A  tax  purchaser  of  real  estate,  for  example,  who  was  not  a  party  to 
an  action  to  enjoin  the  officials  from  issuing  a  deed,  and  did  not 
appear  in  that  action,  is  not  bound  by  the  decree.'^®'     A  judgment 
in  favor  of  one  partner,  in  a  suit  in  which  he  alone  is  served  and 
made  a  party,  is  no  bar  or  evidence  of  payment  in  another  suit  by 
the  same  plaintiff,  against  another  partner,  on  the  same  cause  of 
action.'**     So  a  judgment  in  a  suit  determining  the  existence  or 
non-existence  of  a  co-partnership  relation  between  the  parties  there- 
to, is  not  binding  on  or  admissible  in  evidence  against  strangers  to 

Milne's  Lessee,  16  Md.  200.  The  decree  made  in  a  cause  does  not  bind  one 
who  was  originally  a  party  but  was  permitted  to  withdraw  during  the  suit. 
Owens  y.  Alexander,  78  N.  C.  1. 

»"  WUkie  V.  Howe,  27  Kan.  518;  Hale  v.  Finch,  104  U.  S.  261,  26  L.  Ed. 
T32.  See  Lower  Latham  Ditch  Co.  v.  Louden  Irrigating  Canal  Co.,  27  Colo. 
267.  eo  Pac.  629.  83  Am.  St.  Rep.  80. 

»«« McCoy  V.  McCoy,  29  W.  Va.  794,  2  S.  B.  809. 

•••  Helprey  v.  Redick,  21  Neb.  80,  31  N.  W.  256^ 

••«  McLeUand  v.  Ridgeway,  12  Ala.  482. 
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the  proceeding.'**     In  an  action  against  a  county  to  recover  the 
amount  of  bonds  issued  in  aid  of  the  construction  of  a  railroad, 
plaintiff  is  not  concluded  by  a  judgment  in  an  action  to  enjoin  the 
collection  of  the  tax  levied  for  the  payment  of  the  bonds,  to  which 
he  was  not  a  party.**^*     Again,  in  a  suit  by  a  husband  for  divorce 
on  the  ground  of  adultery,  a  decree  of  divorce  granted  in  another 
court,  in  an  action  by  the  co-respondent's  wife  against  him  for  di- 
vorce on  the  ground  of  adultery  with  defendant,  in  which  suit  de- 
fendant was  not  a  party,  is  not  competent  evidence.'^*'     The  finding 
and  judgment  of  a  court  granting  a  wife  a  decree  of  divorce  from 
her  husband,  on  the  ground  of  cruelty,  are  not  evidence  that  she 
was  justified  in  leaving  her  husband's  home  and  living  kpart  from 
him,  in  an  action  brought  by  a  third  person  against  the  husband 
for  board  and  lodging  furnished  to  the  wife  while  she  was  so  liv- 
ing separate  from  the  husband.***    The  issuance  of  letters  of  ad- 
ministration on  a  petition  reciting  that  petitioner  was  the  husband 
of  the  intestate  is  not  conclusive  as  to  such  recital  against  a  person 
who  had  no  notice  of  the  proceeding. **°     Where  an  infant  is  in- 
jured in  an  accident,  and  sues  for  damages,  and  an  action  is  also 
brought  by  his  father  for  the  loss  of  the  child's  services,  the  judg- 
ment rendered  in  one  of  the  suits  is  not  competent  evidence  in  the 
other  suit,  on  the  question  whether  the  accident  was  due  to  the 
negligence  or  fault  of  the  defendant.***     The  record  of  a  suit  by  the 
United  States  on  the  bond  of  a  surveyor  who  was  claimed  to  have 
made  a  fraudulent  survey,   in  which  a  verdict  was  found  for  the 
defendant,  is  not  admissible  in  a  suit  between  other  parties  to  prove 
that  the  survey  was  correct.**^     So  a  judgment,  in  an  action  by  a 
creditor  against  his  debtor,  that  an  assignment  by  the  latter  is  void, 

081  McDonald  v.  Matney,  82  Mo.  358;  Van  Kleeck  v.  McCabe,  87  Mich, 
589,  40  N.  W.  872,  24  Am.  St.  Rep.  182;  Missouri  Pac.  Ry.  Ck).  v.  Heiden- 
heimer,  82  Tex.  195,  17  S.  W.  008,  27  Am.  St  Rep.  861. 

882  MorriU  v.  Smith  Comity  (Tex.  Civ.  App.)  33  S.  W.  889. 

683  Rice  V.  Rice  (N.  J.  Ch.)  23  Atl.  946. 

B04  Belknap  v.  Stewart,  38  Neb.  304,  56  N.  W.  881,  41  Am.  St  Rep.  729; 
Inhabitants  of  Sturbridge  v.  Franklin,  160  Mass.  149,  35  N.  B.  669. 

686  In  re  Patterson's  Estate,  79  Hun,  371,  29  N.  Y.  Supp.  451. 

080  Malsky  v.  Schumacher,  7  Misc.  Rep.  8,  27  N.  Y.  Supp.  331;  Guy  v. 
Fisher  &  Burnett  Lumber  Co.,  93  Tenn.  213,  23  S.  W.  972. 

687  Michigan  Land  &  Lumber  Oo.  y.  Rust,  16  C.  0.  A*  335,  68  Fed.  IKk 
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in  no  way  affects  the  rights  of  the  assignee,  who  is  not  a  party  to 
such  action.*^  And  as  an  adjudication  is  not  conclusrve  against  a 
stranger,  so  neither  can  a  stranger  take  advantage  of  it.  Thus,  a 
plaintiff  will  not  be  allowed  to  introduce  in  evidence  a  judgment  ob- 
tained against  the  defendant  in  another  case,  to  which  the  plaintiff 
was  not  a  party,  to  prove  fraud  in  the  defendant. '•^  It  is  immaterial 
'that  the  United  States  was  a  party  to  the  suit  in  which  the  former 
judgment  was  rendered,  if  the  parties  in  the  second  action  are  dif- 
ferent; because  privity  to  the  government  must  appear  from  the 
facts,  as  well  as  privity  to  individuals.*®^ 

I  601.    Eseaption)    Conrtfl  of  EzolusiTe  Juxiidiotion* 

Several  important  exceptions  to  the  general  rule  that  judgments 
are  not  conclusive  upon  strangers  remain  to  be  noted.  In  the  first 
place,  it  is  said  that  "where  the  matter  adjudicated  is  by  a  court  of 
peculiar  and  exclusive  jurisdiction,  and  the  same  matter  comes  inci- 
dentally before  another  court,  the  sentence  in  the  former  is  conclu- 
sive upon  the  latter,  as  to  the  matter  directly  decided,  not  only  be- 
tween the  same  parties,  but  against  strangers,  unless  it  can  be  im- 
peached on  the  ground  of  fraud  or  collusion."  ••*  But  it  is  not  be- 
Keved  that  this  doctrine  could  have  any  proper  application  except  in 
the  case  of  judgments  in  rem,  or  judgments  determining  matters  of 
public  right  or  of  police. 

9  608,    EMoeptioni    Judsments  in-  Beat. 

A  second  important  exception  to  the  general  rule  is  found  in  the 
case  of  judgments  in  rem.  Adjudications  of  this  character,  for  cer- 
tain special  reasons  which  will  appear  later,  are  held  to  be  binding 
and  conclusive,  not  only  upon  the  immediate  parties  to  the  litigation, 
but  upon  all  persons  who  may  be  interested  in  the  res.  As  the  sub- 
ject is  one  of  much  importance  and  of  a  distinctive  character,  it  is 
reserved  for  consideration  in  a  future  chapter. 

•••Avera  v.  Rice.  64  Ark.  330,  42  S.  W.  409. 

•••  Winston  v.  Starke.  12  Grat.  (Va.)  317. 

•••  Barton  v.  Long,  45  N.  J.  Eq.  841,  14  Atl.  563.  19  Atl.  623. 

••1  Rhoades  v.  Selln,  4  Wash.  C.  C.  715,  Fed.  Gas.  No.  11,740. 
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fi  603.    Ezoaption;  Fzinoipla  of  Stare  DeoUlfl. 

According  to  the  doctrine  of  the  best  cases,  a  title  previously 
passed  upon,  although  in  a  suit  between  different  parties,  will  not  be 
again  examined  and  adjudicated,  in  a  case  proceeding  upon  the  same 
state  of  facts  and  presenting  precisely  the  same  question,  in  the  ab-. 
sence  of  a  showing  that  the  former  decision  was  manifestly  errone- 
ous.***   This,  however,  is  not  strictly  upon  the  ground  that  the  mat- 
ter is  res  judicata,  but  rather  upon  those  settled  principles  which 
induce  the  courts  to  abide  by  their  own  former  decisions,  that  is,  the 
rule  of  stare  decisis.     In  the  case  cited  the  court  of  appeals  of  Mary- 
land said:     "We  may  concede,  for  the  sake  of  the  argument,  that, 
technically  and  strictly  speaking,  this  suit  is  not  res  judicata,  because 
the  parties  are  different,  and  the  present  parties  should  not  be  held 
conclusively  bound  by  the  decision  in  that  case,  in  which  they  had  no 
opportunity  to  be  heard.    We  may  also  concede  that  the  judgment 
in  that  case  is  not  what  may  properly  be  termed  a  judgment  in  rem 
and  binding  on  the  world.     We  may  also  further  concede  the  power 
of  the  court  to  reverse  its  own  decision.     But  notwithstanding  all 
this,  we  think  that  both  sound  reason  and  the  authority  of  adjudged 
cases  will  amply  justify  us  in  a  refusal  to  reopen  this  question  of 
title."     But  on  the  other  hand,  it  is  held,  in  Texas,  that  the  fact  that 
a  stranger  to  a  suit  has  been  induced  to  locate  certain  land  by  reason 
of  a  decision  of  the  supreme  court,  which  declared  that  the  title  of  a 
party  to  the  suit  was  void,  will  not  estop  such  party  from  asserting 
his  title  to  the  property  in  a  subsequent  action  brought  by  such 
stranger  to  try  title.***    These  cases,  however,  are  not  strictly  ger- 
mane to  our  immediate  subject,  the  discussion  of  which  we  now 
resume. 

S  604.    Judgment  ai  Evidenea  of  its  own  Ezlstenoe. 

A  judgment  is  always  admissible  and  conclusive  evidence,  even 
against  strangers,  of  the  fact  of  its  own  rendition  and  of  its  neces- 

•02  Kolb  V.  Swann,  68  Md.  516,  13  Atl.  379.    And  see  People  y.  Board  of 
Sup'rs  of  Erie  County,  26  Misc.  Kep.  233,  56  N.  Y.  Supp.  318. 
eos  Groesbeck  v.  Golden,  7  S.  W.  362. 
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sary  legal  consequences.    In  other  words,  "the  record  of  a  verdict 
and  judgment  is  always  admissible  to  prove  the  fact  that  such  judg- 
ment was  rendered,  or  such  verdict  returned,  in  any  case  where  the 
fact  of  such  verdict  or  judgment,  or  the  nature  or  amount  of  such 
judgment,  becomes  material."  ••*    This  important  principle  is  more 
fully  explained  in  an  opinion  of  the  supreme  court  of  Vermont,  from 
which  we  quote  as  follows :    "A  verdict  or  judgment  is  offered  either 
to  establish  the  mere  fact  of  its  own  rendition,  and  those  legal  con- 
sequences which  result  from  the  fact,  or  is  offered  with  a  view  to  a 
collateral  purpose, — that  is,  to  prove  not  only  the  fact  that  such  a 
verdict  has  been  rendered,  or  such  judgment  pronounced,  and  so  let 
in  all  the  necessary  and  legal  consequences,  but  as  a  medium  of 
proving  some  fact  as  found  by  the  verdict,  or  upon  whose  supposed 
existence  the  judgment  is  based.     For  the  first  of  these  purposes, 
that  is,  for  establishing  the  fact  that  such  a  verdict  has  been  given, 
or  such  a  judgment  pronounced,  and  all  the  consequences  of  such  a 
judgment,  the  judgment  itself  is  invariably  not  only  admissible  as 
the  proper  legal  evidence,  but  usually  conclusive  to  prove  that  fact. 
The  mere  fact  that  such  a  judgment  was  given  can  never  be  consid- 
ered as  res  inter  alios  acta,  neither  can  the  legal  consequences  of 
a  judgment  be  so  considered.     But  with  reference  to  any  fact  upon 
whose  supposed  existence  the  judgment  is  founded,  the  proceeding 
may  or  may  not  be  res  inter  alios,  and  consequently  may  or  may  not 
be  evidence  according  to  circumstances,  considering  the  nature  of 
the  facts  themselves  and  the  parties."  •^^     Hence,  while  records  may 
be  admitted  in  evidence  in  suits  not  between  the  same  parties  or 
privies,  where,  upon  the  facts  of  the  trial  and  the  recoveries  in  such 
records,  the  interests  of  others  hang  as  incidents  or  consequences, 
and  the  production  of  such  a  record  is  proof  that  the  suit  was  brought 
and  the  recovery  had  as  therein  set  forth,  yet  the  consequences  to 

••*  Littleton  V.  Richardson,  34  N.  H.  179,  66  Am.  Dec.  759;  Smith  v. 
Chapin,  31  Conn.  530;  Ansley  v.  Carlos,  9  Ala.  973;  Taylor  v.  Means,  73 
Ala.  468;  McCamant  v.  Roberts,  66  Tex.  260,  1  8.  W.  260;  Southern  R.  Oo. 
T.  Bouknijcht,  17  C.  C.  A.  181.  70  Fed.  442,  30  L.  R.  A.  823;  Glllett  v. 
Undls,  17  La.  470;  Harrington  v.  Wadsworth.  63  N.  H.  400;  Key  v.  Dent, 
14  Md,  86;  Stephens  v.  Jack,  3  Yerg.  (Tenn.)  403,  24  Am.  Dec.  583;  Maple 
T.  Beach,  43  Ind.  51;  Koren  v.  Roemheld,  7  111.  App.  0^. 

•«B  Spencer  y.  Dearth,  43  Yt  98,  106. 
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Others,  resulting  from  those  facts  apparent  from  the  face  of  the  rec- 
ord, are  to  be  established  by  appropriate  evidence  of  such  other  facts 
as  may  be  necessary  to  sustain  the  action  or  defense.*®*    The  record 
of  the  judgment,  for  example,  is  the  only  legitimate  evidence  of  the 
termination  of  a  cause.*®^    And  so  when  the  money  sought  to  be 
recovered  under  a  count  for  money  paid  has  been  paid  under  a  judg- 
ment against  the  plaintiff,  the  record  of  the  judgment  is  always  ad- 
missible to  prove  the  fact  of  the  judgment  and  the  amount  so  recov- 
ered.*®*   Where  the  plaintiflf  in  ejectment  claims  through  the  heir  of 
a  decedent,  the  record  of  a  partition  suit  between  the  heirs  of  such 
person,  which  showed  that  there  had  been  a  final  decree  of  the  court 
for  a  partition  of  the  land,  is  admissible  in  evidence.***     A  judgment 
against  a  sheriff,  on  a  rule  by  a  judgment-creditor  for  failing  to  make 
money,  is  evidence,  in  a  subsequent  action  by  a  junior  judgment- 
creditor  npt  a  party  to  the  former  rule,  only  of  the  fact  that  such  a 
judgment  was  rendered  and  of  its  amount.*^*     It  is  also  held  that  a 
judgment  obtained  under  the  mechanics'  lien  law  is  conclusive,  as 
to  the  facts  recited  therein,  in  determining  the  priority  of  such  judg- 
ment over  another  judgment  against  the  same  debtor.*^^     So,  when 
the  action  is  by  a  receiver,  he  may  give  in  evidence,  even  against  a 
stranger,  the  decree  by  which  he  was  appointed,  for  the  purpose  of 
showing  his  right  to  sue  as  receiver  and  that  the  subject  of  the  pres- 
ent litigation  was  comrtiitted  to  him  in  his  character  of  receiver.*^* 
But  as  already  stated,  the  judgment  is   not  admissible  evidence, 
against  strangers,  of  the  grounds  on  which  the  recovery  was  had.     It 
is  only  the  fact  of  the  adjudication  which  can  be  thus  proved.*** 

«06  Key  V.  Dent,  14  Md.  86. 

«o7  Baker  v.  Dellesseline,  4  McCord  (S.  0.)  372. 

«08  Love  T.  Gibson,  2  Fla.  598,  616.  See,  also,  Walsh  T.  Ostrander,  22 
Wend.  (N.  Y.)  178;   Atkinson  y.  Parks,  84  Me.  414,  24  Atl.  891. 

«09  Shanks  v.  Lancaster,  5  Grat.  (Va.)  110,  50  Am.  Dec.  108.  And  see 
Burdlck  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  87  Iowa,  384,  54  N.  W.  439. 

«io  Anderson  v.  Bright.  12  Ala.  478. 

•11  Nay  lor  v.  Mettler  (N.  J.)  11  Atl.  859.  Compare  Hartman  v.  Welland, 
36  Minn.  223,  30  N.  W.  815. 

•12  Hardwick  v  Hook,  8  Ga.  354;  Goodhue  v.  Daniels,  54  Iowa,  19,  6  N. 
W.  129. 

•  13  Lloyd  T.  Tracy,  53  Mo.  App.  175;  Falconer  v.  Oochran,  68  Mina  495. 
71  N.  W.  386;  Landauer  v.  Espenhaln,  95  Wis.  169,  70  N.  W.  287. 
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Hence,  for  example,  the  record  of  a  conviction  for  an  assault  and 
battery  committed  by  a  husband  upon  his  wife,  is  evidence,  in  an 
action  by  tbe  wife  for  a  divorce,  only  of  the  fact  of  the  conviction, 
and  not  that  the  assault  and  battery  alleged  was  actually  commit- 
ted.*** So  again,  one  who  is  not  a  party  to  a  suit  in  which  it  is  de- 
cided that  his  vendor  made  a  fraudulent  sale  to  him  is  not  thereby 
precluded  from  showing,  in  a  subsequent  action,  that  he  purchased 
the  property  from  his  vendor  in  good  faith  and  for  a  full  considera- 
tion, and  had  exclusive  possession  before  other  creditors  obtained  a 
lien.***  But  it  is  held  that  a  judgment  that  A.  is  entitled  to  a  certain 
fund  is  an  adjudication  that  other  claimants  were  not  entitled  to  an 
injunction  which  they  bad  obtained  to  prevent  him  from  suing  for  the 
fund.*** 

As  a  general  rule,  when  a  judgment  is  offered  in  evidence  as  an 
estoppel,  or  to  prove  a  particular  judicial  result,  it  is  essential  that 
the  whole  record  should  be  shown.  That  is,  not  merely  the  entry  of 
the  judgment,  but  all  the  preliminary  conditions  to  its  rendition, 
must  be  made  part  of  the  offer.** ^  But  there  are  cases  where  this 
rule  will  be  relaxed,  so  far  as  to  admit  a  part  only  of  the  record, 
where  the  mere  existence  of  that  part  is  the  one  fact  sought  to  be 
established  by  its  production.  Tlius,  where  a  record  is  offered  in 
evidence  to  show  the  fact  that  there  is  a  judgment,  the  object  bdng 
to  support  an  execution  under  such  judgment,  it  is  not  necessary  that 
the  entire  record  should  be  put  in  evidence ;  a  transcript  of  so  much 
of  the  record  as  will  show  the  existence  of  the  judgment  under  which 
the  execution  issued  may  be  received  in  evidence,  in  cases  of  this 
character.*** 

•i<  Qninn  v.  Qtilnn,  16  Vt  428. 

«i»  Rnyder  v.  Berger  (Pa.)  9  Ati.  147. 

•!•  Heyman  v.  T-anders,  12  Cal.  107.  And  see  Ilg  v.  Burbank,  59  111.  App. 
28)1;  Scott  V.  Hall  (N.  J.)  40  Ati.  611;  McDonald  v.  Hannah  (C.  O.)  51  Fed.  73. 

•iTl  WTiart.  Ev.  §  824. 

«i»  Lee's  Adm'x  v.  Lee,  21  Mo.  531.  64  Am.  Dec.  247;  1  Whart  Ev.  §  828. 
See  Young  v.  Harrison,  21  Ga.  584;  Whltmore  v.  Johnson's  Heirs,  10  Humph. 
(Tenn.)  610. 
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9  605.    Judsmant  a«  Eridenoa  of  Balatton  of  DaMor  and  Oreditiw. 

One  of  the  most  important  applications  of  the  rule  giving  a  quali- 
fied admissibility  to  a  judgment  as  evidence  against  strangers,  is  in 
the  case  where  it  is  invoked  as  proof  of  the  relationship  of  debtor  and 
creditor  between. the  parties.  It  is  now  well  settled  upon  high  au- 
thority that  where  no  fraud  or  collusion  has  been  shown  in  the  re- 
covery  of  a  judgment,  such  judgment  is  conclusive  of  the  fact  and 
the  amount  of  the  indebtedness  of  the  judgment-debtor,  and  it  cannot 
be  collaterally  impeached  by  third  persons  in  a  subsequent  suit  where 
such  indebtedness  is  called  in  question.***  Thus,  in  an  action  against 
two  defendants  to  set  aside  a  deed  of  land  from  one  to  the  other  as 
a  fraud  upon  the  plaintiffs  as  creditors  of  the  vendor,  the  record  of 
a  recovery  by  the  plaintiffs  against  such  grantor  is  conclusive  evi- 
dence against  him  that  he  owed  the  amount  of  it  when  the  suit  was 
brought ;  and  it  is  prima  facie  evidence  of  the  same  fact  against  the 
vendee,  upon  proof  being  made  of  the  facts  stated  in  the  complaint 
in  such  action,  as  the  cause  of  action  therein.***  So  the  judgment 
recovered  in  an  attachment  suit  is  admissible  in  evidence  in  a  suit 
brought  against  the  sheriff,  as  proof  of  the  existence  of  the  debt  of 
the  attaching  creditor.***     And  a  judgment  obtained  without  fraud 

«i»  Strong  V.  Lawrence,  58  Iowa,  56,  12  N.  W.  74;  Candee  v.  Lord,  2  N. 
Y.  269,  51  Am.  Dec.  294;  Voorhees  v.  Seymour,  26  Barb.  (N.  Y.)  569;  Mowry 
V.  Davenport,  6  Lea  (Tenn.)  80;  First  Nat.  Bank  v.  Oldham.  6  Lea  (Tenn.) 
718;  Cox  V.  Thomas*  Adm'x,  9  Grat.  (Va.)  323;  Raymond  v.  Richmond,  78 
N.  Y.  351;  Sidensparker  v.  Sidensparker,  52  Me.  481,  83  Am.  Dec.  527;  I^e- 
doux  V.  Bank  of  America,  24  App.  Div.  123,  48  N.  Y.  Supp.  771;  Moore  & 
Handley  Hardware  Oo.  v.  Curry,  106  Ala.  284,  18  South.  46;  Bain  v.  Wells, 
107  Ala.  562,  19  South.  774;  Benslmer  v.  Fell,  35  W.  Va.  15,  12  S.  E.  1078.  2i> 
Am.  St.  Rep.  774;  Pabst  Brewing  Oo.  v.  Jensen,  68  Minn.  293,  71  N.  W.  3W; 
Mosgrove  v.  Harris,  94  Cal.  162,  29  Pac.  490.  Where  a  distress  warrant  for 
rent  is  levied  on  goods  found  on  the  leased  premises,  and  the  landlord  re- 
covers in  the  action,  the  judgment  is,  in  the  absence  of  fraud  or  collusiou, 
conclusive  evidence  of  the  rent  due  when  the  writ  issued,  as  against  a  third 
person  who  claims  the  goods  and  sues  for  their  conversion.  Con  well  v.  Hart- 
sell  (Tex.)  16  S.  W.  541;   Lehman  v.  Stone  (Tex.)  16  S.  W.  7S4. 

0  20  New  York  &  Harlem  R.  Co.  v.  Kyle,  5  Bosw.  (N.  Y.)  587;  Vogt  v.  Tiek- 
nor,  48  N.  H.  242;  Church  v.  Chapin,  35  Vt.  231;  Inman  v.  Mead,  97  Mass. 
310;  Goodnow  v.  Smith,  Id.  09;  Alkire  Grocery  Co.  v.  Richesin  (C.  C.)  91  Fed. 
79.    Per  contra,  Troy  v.  Smith.  33  Ala.  4C9. 

«2i  Rinchey  v.  Stryker.  28  N.  Y.  45,  84  Am.  Dec.  324, 
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or  collusion  is  conclusive  evidence,  in  suits  between  creditors  in  rela- 
tion  to  the  property  of  the  debtor,  of  the  fact  and  amount  of  the 
indebtedness  of  the  latter.***  Where  a  person  has  been  compelled 
by  a  judgment  or  decree  to  pay  over  moneys  in  his  hands,  the  record 
of  the  judgment  or  decree  may  be  given  in  evidence  by  him,  in  a  sub- 
sequent suit  against  him,  for  the  recovery  of  the  same  money,  by  one 
who  was  not  a  party  to  the  former  proceeding,  for  the  purpose  of 
proving  that  he  has  so  paid  over  such  money  by  order  of  a  compe- 
tent tribunal.*** 

i  600.  Jndsatent  as  Evidence  of  Faotfl  Prorable  by  General  Reputation. 


«<i 


It  is  true  as  a  general  rule  that  a  judgment  or  decree  only  binds 
parties  and  privies,  and  that,  as  against  strangers,  the  record  is  only 
evidence  of  the  fact  that  the  judgment  or  decree  has  been  pro- 

•22  Gandee  v.  Lord.  2  N.  Y.  2C9,  51  Am.  Dec.  294.  In  this  case,  In  deliver- 
ing the  opinion  of  the  court,  Gardiner,  J.,  observed:  "In  creating  debts,  or 
establishing  the  relation  of  debtor  and  creditor,  the  debtor  is  accountable  to 
no  one  unless  he  acts  mala  fide.  A  Judgment,  therefore,  obtained  against  the 
latter  without  collusion  is  conclusive  evidence  of  the  relation  of  debtor  and 
creditor  against  others:  First,  because  it  is  conclusive  between  the  parties 
to  the  record^  who  in  the  given  case  have  the  exclusive  right  to  establish  it; 
and  second,  because  the  claims  of  other  creditors  upon  the  debtor's  property 
are  through  him,  and  subject  to  all  previous  liens,  preferences,  or  convey- 
ances made  by  him  in  good  faith.  Any  deed.  Judgment,  or  assurance  of  the 
debtor,  so  far  at  least  as  they  conclude  him,  must  estop  his  creditors  and  all 
others.  Consequently  neither  a  creditor  nor  stranger  can  interfere  in  the 
bona  fide  litigation  of  the  debtor,  or  retry  his  cause  for  him,  or  question  the 
effect  of  the  judgment  as  a  legal  claim  upon  his  estate.  A  creditor's  right, 
In  a  word,  to  impeach  the  act  of  his  debtor  does  not  arise  until  the  latter 
has  violated  the  tacit  condition  annexed  to  the  debt,  that  he  has  done  and 
will  do  nothhig  to  defraud  his  creditors.  Where,  however,  fraud  is  estab- 
lished, the  creditor  does  not  claim  through  the  debtor  but  adversely  to  him, 
and  by  a  tiUe  paramount,  which  overreaches  and  annuls  the  fraudulent  con- 
veyance or  judgment  by  which  the  latter  himself  would  be  estopped.  It  fol- 
lows from  the  principles  suggested  that  a  judgment  obtained  without  fraud 
or  collusion,  and  which  concludes  the  debtor,  whether  rendered  upon  default, 
confession,  or  after  contestation,  is  upon  all  questions  affecting  the  title  to 
his  property  conclusive  evidence  against  his  creditors  to  establish,  first,  the 
relation  of  creditor  and  debtor,  between  the  parties  to  the  record,  and  second, 
the  amount  of  the  Indebtedness." 

'^'s  Barkaloo's  Adm'r  v.  Emerick,  18  Ohio,  268.    And  see  Dempsey  y.  Scha- 
wacker,  140  Mo.  680,  38  &  W.  954. 
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nouiiced,  and  of  the  legal  consequences  resulting^  from  that  fact 
But  there  is  a  class  of  cases  in  which  the  judgment  or  decree  is 
prima  facie  evidence  against  third  persons  of  a  fact  that  was  neces- 
sarily found  thereby.    Where  a  fact  may  be  established  by  prool 
of  general  reputation,  such  as  custom,  prescription,  pedigree,  or  the 
like,  the  record  of  a  judgment  or  decree  finding  the  same  fact  is 
prima  facie  evidence  thereof  against  third  persons.    The  solemn  ad- 
judicaticm  of  a  court  upon  testimony  is  justly  regarded  as  stronger 
proof  of  the  fact  than  mere  evidence  of  general  reputation."*** 
For  example,  it  is  competent  to  prove  by  general  reputation  that  a 
person  is  dead;   and  hence  a  decree  against  the  unknown  heirs  of 
such  person,  since  it  could  not  have  been  made  without  proof  of 
his  death,   is  admissible  evidence   of  that   fact.**'      On   the   same 
ground,  the  judgment  is  competent  when  the  issue  turns  upon  a 
question  of  pedigree.^**     Again,  a  right  of  ferry  is  a  matter  in  which 
the  public  are  interested,  and  as  to  which,  for  that  reason,  reputa- 
tion is  evidence,  and  so  also  is  a  verdict  or  judgment  of  a  court  of 
competent  jurisdiction,  touching  the  same  right,  although  between 
other  parties.**^     A  former  judgment  in  an   action  by  the   same 
plaintiff  against  a  third  person  is  admissible  in  evidence  as  tending 
to  establish  the  plaintiff's  right  of  free  warren  in  a  copyhold  estate, 
where  that  question  was  at  issue  in  the  former  action.**  •     So  also, 
in  a  case  where  the  matter  in  controversy  was  the   freedom   or 
slavery  of  the  plaintiff,  it  was  held  unobjectionable  to  receive  in 
evidence  the  record  of  a  judgment  between  strangers  to  the  present 

«a4  PUe  T.  McBratney,  15  ni.  814;  Brisco  v.  Lomaz,  8  AdoL  &  £1  108;  Br- 
ans y.  Rees,  10  Adoi.  &  E.  151;  Patterson  y.  Gaines,  6  How.  590,  12  L.  £kl. 
553;  Chirac  v.  Beineeker,  2  Pot.  613,  7  L.  Ed.  538;  Corbley  v.  Wilson,  71 
III  209,  22  Am.  Rep.  98;  RetHl  v.  Jackson,  1  East,  355;  Pirn  v.  GureU.  6  Mees. 
&  W.  266;  CaiTianron  v.  Vniebols,  13  Mees.  &  W.  313;  1  Starkle,  Ev.  251; 
1  Greenl.  Ev.  f  555;  1  Whart.  Ev.  §  200.  But  although  verdicts  and  Judg- 
ments are,  upon  authority,  admitted  as  proof  of  reputation,  the  rule  does  not 
extend  to  awards.    Evans  v.  Rees,  10  Adol.  &  E.  151. 

«2  6  Pile  V.  McBratney,  15  111.  314. 

026  Chirac  v.  Reinecker.  2  Pet.  613.  7  L.  Ed.  538.  But  see  Chamberlain  t. 
City  of  New  Orleans,  48  La.  Ann.  1055,  20  South.  169;  Eisenlord  v.  Clum, 
12(J  N.  Y.  552,  27  N.  E.  1024,  12  L.  R.  A.  83C;  Freeman  t.  Hawkhis,  77  Tex. 
498.  14  S.  W.  3tJ4,  19  Am.  St.  Rep.  769. 

027  Pirn  V.  Curell,  0  Mees.  &  W..234. 

fl2  8  Carnan-on  v.  Villebols,  13  Mees.  &  W.  313. 
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action,  establishing  the  right  to  freedom  of  a  maternal  aunt  of  the 
plainttfF;  because  hearsa}'  evidence  of  that  fact  would  have  been 
competent  and  admissible.*^ 

I  607.    J««K»«t  M  Unk  la  COialm  •£  Tlil« 

A  judgment  at  law  or  decree  in  equity,  when  it  constitutes  a  link 
in  a  chain  of  title,  is  competent  and  admissible  evidence,  in  that 
character  and  for  that  purpose,  not  only  against  the  parties  to  the 
record  but  against  all  the  world.*'®  Thus  a  decree  of  the  court, 
authorizing  the  marshal  to  make  a  deed  of  the  land  in  question,  is 
admissible  in  evidence  for  a  stranger  to  that  proceeding  when  a  nec- 
essary link  in  his  chain  of  title.**^  So  in  ejectment  by  a  sheriff's 
vendee,  a  judgment  in  favor  of  the  vendee  against  the  defendant  as 
whose  property  the  land  was  sold,~is  pertinent  testimony,  because  it 
shorws  the  manner  in  which  the  sheriff  was  paid  for  the  land.**' 
Again,  on  a  trial  touching  the  right  to  lands,  decrees  in  chancery 
between  other  parties,  concerning  the  same  lands,  are  admissible  in 
evidence  to  show  tht  character  in  which  {he  possessor  holds  the 
premises.***  But  this  exception  to  the  general  rule  must  be  care- 
fully confined  to  its  legitimate  botmdaries.  Not  every  judgment 
affecting  the  title  to  land  is  admissible  evidence  ixx  a  suit  between 
strangers.  To  have  that  quality  the  adjudication  must  constitute  an 
actual  and  necessary  part  of  the  chain  of  title  alleged  by  the  party 
who  offers  it.  Thus,  in  a  writ  of  entry,  the  plaintiff  cannot,  for  the 
purpose  of  rebutting  the  defendant's  evidence,  introduce  in  evidence 

«»•  TauiTban  v.  Pfaebe,  1  Mart.  &  Y.  (Tenn.)  5,  17  Am.  Dec.  770. 

•••Webb  V.  Den,  17  How.  577,  15  L.  Ed.  35;  Barr  v.  Gratz,  4  Wheat  213, 
4  L.  Ed.  553;  Bussey  y.  Dodge,  94  Ga.  5S4,  21  S.  E.  151;  Kurtz  v.  St  Paul 
&  D.  R.  Co.,  61  Minn.  18,  03  N.  W.  1;  BaUroad  Equipment  Co.  v.  Blair,  145 
N.  Y.  607,  39  N.  E.  962;  Turpin  v.  Brannon,  3  McCord  (S.  C.)  261;  Fowler 
V.  Savage,  3  Conn.  90;  Chamberlain  v.  Bradley,  101  Mass.  188,  3  Am.  Rep. 
331;  Martin  v.  Rutt,  127  Pa.  380,  17  Atl.  993;  Baylor's  Lessee  v.  Dejarnette, 
13  Grat  (Va.)  152;  Crarens  v.  Jameson,  59  Mo.  68;  Gage  v.  Goudy,  141  III. 
215,  30  X.  E.  320;  Bowe  v.  McNab,  11  App.  Div.  386,  42  N.  Y.  Supp.  938; 
Building,  Light  &  Water  Co.  v.  Fray.  96  Va.  559.  32  S.  E.  58;  Skelly  v.  Jones, 
33  Misc.  Rep.  301,  68  N.  Y.  Supp.  422. 

•>i  Masters  v.  Varner's  Ex'rs,  5  Grat  (Va.)  168,  50  Am.  Dec.  114. 

•"  Hartman  v.  Stahl,  2  Pen.  &  W.  (Pa.)  223. 

••*  Davies  v.  Lowndes.  1  Bing.  N.  C.  597.  607. 
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the  verdict  and  judgment  in  an  action  of  trespass,  relative  to  the 
same  land,  brought  by  a  person  through  whom  the  plaintiff  does 
not  derive  title,  in  which  action  judgment  was  rendered  against 
the  same  defendant.***  So  again,  where  A.  and  B.  are  the  only 
parties  to  a  suit  affecting  the  title  to  one  of  several  tracts  of  land 
conveyed  by  a  quitclaim,  a  judgment  in  that  suit  declaring  the  deed 
to  be  void  is,  as  to  C.  and  D.,  neither  of  the  latter  being  privies 
with  A.  or  B.,  simply  res  inter  alios  acta,  and  in  a  suit  by  C.  against 
D.  to  quiet  title  to  another  of  the  tracts  covered  by  the  quitclaim, 
it  is  not  binding  as  res  judicata.*** 

§  608.    Judsment  as  a&  Admiisioii* 

Strictly  speaking,  a  judgment  against  a  party,  since  it  proceeds  in 
invitum,  cannot  properly  be  considered  as  his  admission.  Yet  there 
are  cases  where  a  stranger  may  put  forward  the  record  of  a  judgment 
against  his  antagonist,  and  rely  upon  it  as  evidence  in  his  own  favor, 
not  on  the  ground  of  any  of  the  rules  above  mentioned,  but  because, 
in  the  circumstances,  it  .partakes  of  the  character  of  an  admission. 
Statements  and  allegations  made  in  the  pleadings  of  a  party  will  fur- 
nish a  familiar  illustration  of  this  principle,  but  these  fall  without 
the  scope  of  oyr  present  discussion,  as  we  are  only  concerned 
with  final  adjudications.  However,  it  is  well  settled  upon  the  au- 
thorities, that  a  judgment  by  default,  since  it  confesses  the  material 
facts  well  pleaded  in  the  declaration,  may  be  received  in  evidence, 
in  behalf  of  a  third  person,  as  a  species  of  admission  of  such  facts, 
whenever  proper  and  relevant.'**  But  in  such  case  it  is  not  con- 
clusive, possessing  no  other  weight  or  dignity  than  attaches  to  any 
other  kind  of  admission. 

684  Fogg  V.  Plumer,  17  N.  H.  112. 

«8  6  McClung  V.  Steen  (C.  C.)  32  Fed.  373.  ' 

«8«  Ellis  V.  Jameson,  17  Me.  235;  Cragln  v.  Carleton,  21  Me.  492;  St.  Louis 
Mut  Life  Ins.  Co.  v.  Cravens,  69  Mo.  72;  Central  R.  &  Banking  Co.  v.  Smith, 
76  Ala.  572,  52  Am.  Rep.  353. 
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Part  V.     What  Points  and  Questions  are  Concluded. 

fi  600.    Scope  of  the  Estoppel. 

It  IS  a  fundamental  and  unquestioned  rule  that  a  former  judg- 
ment, when  used  as  evidence  in  a  second  action  between  the  same 
parties  or  their  privies,  is  conclusive  upon  every  question  of  fact 
which  was  directly  involved  within  the  issues  made  in  such  former 
action,  and  which  is  shown  to  have  been  actually  litigated  and  de- 
termined therein.**' '     Before  proceeding,  to  consider  this  rule  in  de- 
tail, it  will  be  profitable  to  select  from  the  multitude  of  cases  on 
the  subject  some  typical  examples  of  its  practical  appHcation.     In 
a  case  in  Texas,  where  the  action  was  for  the  recovery  of  damages 
for  breach  of  an  alleged  contract  for  the  sale  of  land,  the  defendant 
pleaded  that  in  an  action  brought  by  him  against  the  plaintiff  and 
others  to  quiet  his  title  to  the  land  in  question,  the  said  plaintiff, 
for  an  equitable  defense,  set  up  the  contract  in  question  and  prayed 
for  a  specific  performance,  and  that  judgment  was  rendered  against 
him;    it  was  held  that  the  judgment  was  conclusive  against  the 
plaintiff.**®     So  the  questions  involved  in  a  suit  brought  to  estab- 
lish a  will  as  a  lost  or  destroyed  will,  and  in  a  subsequent  action 
of  partition  between  the  same  parties  where  such  will  is  sought  to 
be  so  established  by  one  claiming  under  it,  are   identical.     The 
same  proof  is  required,  to  establish  the  will,  in  either  case,  and  the 
question  having  been  once  passed  upon  by  a  competent  tribunal 
must  be  deemed  at  rest  and  the  former  judgment  conclusive.*** 
Again,  in  a  suit  upon  an  appeal-bond  given  by  the  defendant  to  a 

•«7  Morse  v.  Elms.  131  Mass.  151;  Barber  v.  Kendall.  158  N.  Y.  401,  53  N. 
E.  1;  Bulkly  v.  Healy,  58  Hun,  606,  12  N.  Y.  Supp.  54;  Diehl  v.  Marehant, 
S7  Va.  447,  12  S.  E.  803;  Hurst  v.  Combs  (Ky.)  14  S.  W.  378;  Courier- Journal 
Job  Printing  Co.  v.  Columbia  Fire  Ins.  Co.  (Ky.)  54  S.  W.  96C;  City  of  Cin- 
cinnati V.  Hosea.  10  Ohio  Cir.  Ot.  R.  744;  Reynolds  v.  Mandel,  175  111.  615,  51 
N.  E.  WO;  Jenkinson  v.  Wysner.  125  Mich.  89,  83  N.  W.  1012;  AUis  v.  David- 
WD,  23  Minn.  442;  McClung  v.  Condit,  27  Minn.  45,  6  N.  W.  399;  Prendergast 
V.  Searle,  81  Minn.  201,  84  N.  W.  107.  And  see  supra,  §  504.  and  easee  there 
cited. 

•»*  Pamell  t.  Hahn,  61  Cal.  131. 

•«•  Harris  v.  Harris,  86  Barb.  (N.  Y.)  88.  See,  also,  Vaughn  v.  Drewry,  79 
Ga.  761,  4  S.  £.  879. 
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landlord's  action  to  recover  the  premises  for  non-payment  of  rent, 
a  judgment  in  said  action  for  possession,  and  that  a  certain  amount 
of  rent  is  in  arrear,  is  conclusive  upon  the  tenant  as  to  the  amount 
then  due.®*®  A  conditional  judgment  on  a  writ  of  entry  to  fore- 
close a  mortgage  is  conclusive  evidence  of  the  amount  then  due 
on  the  mortgage,  in  a  subsequent  suit  in  equity  to  redeem  the 
land.'*^  So  again,  where  a  husband  is  induced  to  execute  a  deed 
of  certain  property  to  his  wife,  on  account  of  the  marital  relations 
between  them,  and  afterwards  the  wife,  on  evidence  furnished  by 
herself,  secures  an  annulment  of  the  marriage  on  the  ground  that 
the  husband  was  insane  at  the  time  the  marriage  contract  was  en- 
tered into,  she  cannot  deny  the  insanity  of  the  husband  in  an  action 
brought  to  set  aside  the  deed  on  account  of  such  insanity.*** 

The  exact  scope  of  an  estoppel  by  judgment  may  be  made  more 
clear  by  the  statement  of  the  following  subsidiary  rules : 

1.  It  is  not  material  whether  the  scope  of  the  former  action  (in 
which  the  judgment  in  question  was  rendered)  was  wider  or  nar- 
rower than  that  of  the  present  suit.  For  instance,  the  fact  that, 
in  the  former  action,  additional  property  was  involved  does  not 
affect  the  conclusiveness  of  the  judgment  upon  the  property  in- 
volved in  the  suit  on  trial."*' 

2.  It  does  not  in  the  least  affect  the  case  that  the  party  comes 
to  the  second  trial  armed  with  additional  or  different  evidence  upon 
the  same  question,  which  he  did  not  present  when  it  was  before  in 
controversy.  If  the  point  was  once  in  issue  and  was  actually  de- 
termined by  a  competent  court,  that  is  enough;  he  is  estopped  to 
litigate  it  further.*** 

•*o  Morris  v.  Horrell,  35  Mo.  467.    See,  further,  SIpe  v.  Holliday,  62  Ind.  4. 

•*i  Sparhawk  v.  WiUs,  5  Gray  (Mass.)  423;  Burke  v.  MUler,  4  Gray  (Mass.) 
114.    See  Jamaica  Pond  Aqueduct  Corp.  v.  Chandler,  121  Mass.  1. 

«42  Warfield  v.  VTarfield,  76  Iowa,  633,  41  N.  W.  383. 

•*«Rucker  v.  Steelman,  97  Ind.  222;  Peterson  v.  Warner,  6  Kan.  App.  298, 
50  Pac.  1091;  Dyer  v.  Cranston  Print  Works.  21  R.  I.  63,  41  Atl.  1015.  Com- 
pare Starling  v.  Weir  Plow  Oo.  (C.  C.)  49  Fed.  637. 

044  Southern  Pac.  R.  Co.  v.  United  States,  168  U.  S.  1.  18  Sup.  Ct.  18,  42 
L.  P:d.  3oo;  Shoe  Machinery  Co.  v.  Cutlan  (1896)  1  Ch.  667;  Dubois  v.  Phila- 
delphia, W.  &  B.  R.  Co.,  5  Fish.  Pat  Cas.  206,  Fed.  CJas.  No.  4,109;  Bailey 
V.  Laws,  3  Tex.  C»v.  App.  529,  23  S.  W.  20;  Grunert  v.  Spalding  (Wis.)  78 
N.  W.  606. 
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3.  The  estoppel  of  a  judgment  extends  only  to  the  facts  as  they 
were  at  the  time  the  judgment  was  rendered,  and  to  the  legal  rights 
and  relations  of  the  parties  as  fixed  by  the  facts  so  determined. 
When  new  facts  intervene  before  the  second  suit,  furnishing  a  new 
basis,  for  the  claims  and  defenses  of  the  parties  respectively,  the 
issues  are  no  longer  the  same,  and  consequently  the  former  judg- 
ment  cannot  be  invoked  as  an  estoppel.***  But  the  change  of  facts 
will  not  affect  the  estoppel,  if  no  new  element  is  introduced,  and 
the  legal  rights  or  relations  of  the  parties  remain  as  before."** 

4.  Though  two  distinct  pieces  of  property,  or  two  distinct  kinds 
of  property^  or  two  separate  claims  or  rights,  may  be  involved  in 
the  two  suits,  yet  if  the  right  or  title  of  a  party  to  such  property 
or  daims  rests  upon  one  and  the  same  common  instrument  or 
source  of  title,  and  the  validity  of  his  title  or  claim  was  directly 
adjudicated  in  the  first  suit,  it  is  an  estoppel  in  the  second.**' 

5.  It  is  immaterial  that  the  questions  alleged  to  have  been  set- 
tled by  a  former  adjudication  were  determined  in  a  different  kind 
of  proceeding,  or  a  different  form  of  action,  from  that  in  which  the 
estoppel  is  set  up,***  provided,  of  course,  that  the  parties  and  the 
issues  are  the  same. 

•4s  Memphis  City  Bank  v.  State  of  Tennessee,  161  U.  S.  186,  16  Sup.  Gt 
46S,  40  L.  Ed.  664;  Martin  v.  Walker,  43  La.  Ann.  1019,  10  South.  365;  Reyn- 
olds T.  iBtna  Life  Ins.  Co.,  160  N.  Y.  635,  55  N.  E.  305;  State  y.  Eagle  Ins. 
Co..  50  Oblo  St  252,  33  N.  E.  1056;  Shepherd  y.  Willis,  19  Ohio,  142;  Ligare 
T.  Chicago,  M.  &  N.  R.  Co.,  166  III.  249,  46  N.  B.  808;  Village  of  Wayzata  v. 
Great  Northern  Ry.  Co.,  67  Minn.  385.  69  N.  W.  1073;  Ryan  y.  Town  of  Sum- 
ner, 17  Wash.  228,  49  Pac.  487;  Wright  y.  City  of  Cincinnati,  6  Ohio  N.  P. 
450;  Irish-American  Bank  y.  Ladlum,  56  Minn.  317,  57  N.  W.  927. 

•*•  Canal  &  C.  R.  Co.  y.  Crescent  City  R.  Co.,  47  La.  Ann.  314,  16  South. 
814;  Bronssard  y.  Bronssard,  43  La.  Ann.  921,  9  South.  910;  Rarey  y.  Lee, 
7  Ind.  App.  518,  34  N.  E.  749. 

•*T  Southern  Pac.  R.  Co.  y.  United  States,  168  U.  S.  1,  18  Sup.  Ot  18,  42 
L  Ed.  355;  Last  Chance  Min.  Co.  y.  Tyler  Min.  Co.,  157  U.  S.  683,  15  Sup. 
Ct  733,  39  L.  Ed.  859;   New  Orleans  y.  Citizens*  Bank  of  Louisiana,  167  U. 

*«•  Andrews  Bros.  Oo.  y.  Youngstown  Coke  Co.,  30  C.  C.  A.  293,  86  Fed 
585;  State  of  New  Jersey  v.  Boiler  (O.'C.)  47  Fed.  415;  Beach  v.  City  of  El- 
mU»,  58  Hun,  000.  11  X.  Y.  Supp.  913;  McNeely  v.  Hyde,  46  La.  Ann.  1083, 
15  South.  167;  McCord-Collins  Commerce  Co.  v.  I>evi,  21  Tex.  Civ.  App.  100, 
50  8.  W.  606;  Carbiener  v.  Montgomery,  97  Iowa,  059,  GG  N.  W.  900;  Seattle 
Kat  Bank  y.  School  Dist,  20  Wash.  308,  55  Pac.  317. 
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6.  But  where  a  second  action  between  the  same  parties  is  upon 
a  claim  or  demand  different  from  that  involved  in  the  first  action, 
the  judgment  in  such  first  action  operates  as  an  estoppel  only  as 
to  those  matters  in  issue,  or  points  controverted,  upon  the  deter- 
mination of  which  the  finding  or  verdict  was  rendered;  it  is  not 
conclusive  as  to  other  matters  which  might  have  been,  but  were 
not,  litigated  or  decided.**" 

7.  The  force  of  the  estoppel  resides  in  the  judgment  itself.  It  is 
not  the  finding  of  the  court,  or  the  verdict  of  the  jury  rendered  in 
an  action,  which  concludes  the  parties  in  subsequent  litigation,  but 
the  judgment  entered  thereon.**®  And  while  it  is  proper  for  a 
court,  in  rendering  judgment,  to  state  the  grounds  on  which  it 
acted,  it  is  error  for  the  court  to  state  the  extent  to  which  the  judg- 
ment may  or  may  not  prejudice  the  rights  of  the  parties  in  prosecut- 
ing other  actions.**^  On  the  same  principle,  the  reasons  given  by  an 
appellate  court  for  affirming  a  judgment  are  not  an  estoppel  bind- 
ing on  the  parties,  as  the  conclusiveness  of  a  judgment  springs 
from  the  judgment  itself  and  not  from  the  reasons  of  the  court  in 
pronouncing  it.*** 

■ 

S.  371,  17  Sup.  Ct.  905,  42  L.  Ed.  202;  Baxter  v.  Myers.  85  Iowa,  328,  52  X. 
W.  234,  39  Am.  St.  Rep.  298;  Thayer  v.  Cable.  19  App.  Div.  558,  46  N.  Y. 
Supp.  8.jO;  Watson  v.  Richardson,  110  Iowa,  098.  80  N.  W.  416,  80  Am.  St 
Rep.  331;  Freeman  v.  Barniim,  131  Cal.  38G,  03  Pac.  691,  82  Am.  St  Rep.  35.3; 
Robb  V.  Van  Horn,  150  Pa.  508,  24  Atl.  756.  Compare  West  v.  Cole  (Tex. 
Civ.  App.)  50  S.  W.  151;  Hart  v.  Moulton,  104  Wis.  349,  80  N.  W.  599,  76  Am. 
St  Rep.  881. 

«*»Dennison  v.  United  States,  1G8  U.  S.  241.  18  Sup.  Ct  57,  42  L.  Ed.  453; 
Fidelity  Trust  &  Safety- Vault  Co.  v.  City  of  I/)uisvHle,  174  U.  S.  429.  19  Sup. 
Ct  875,  43  L.  Ed.  1034;  Linton  v.  National  Life  Ins.  Co.,  44  C.  C.  A.  54.  104 
Fed.  584;  l^nion  Mill  &  M.  Co.  v.  Dangberg  (C.  C.)  81  Fed.  73;  Geneva  Nat 
Bank  v.  Independent  School  Dist.  (0.  C.)  25  Fed.  G'JO;  Duncan  v.  Holcomb, 
26  Ind.  378;  Spurlock  v.  Missouri  Pac.  Ry.  Co.,  76  Mo.  67;  People  v.  Johnson. 
37  Barb.  (N.  Y.)  502;  Burdlck  v.  Post  12  Barb.  (N.  Y.)  168;  Scully  v.  Lowen- 
stein,  50  Miss.  652;   Lord  v.  Thomas  (Cal.)  36  Pac.  372. 

650  Denike  v.  Denike,  44  App.  Div.  621,  60  N.  Y,  Supp.  110. 

6B1  Prondzluski  v.  Garbutt  9  N.  D.  239.  83  N.  W.  23;  Holland  v.  Preston 
(Tex.  Civ.  App.)  41  S.  W.  374. 

•52  Citizens'  Bank  v.  Brlgham,  61  Kan.  727,  60  Pac.  754, 
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f  610.    Tlie  Tour  Identities. 

What,  then,  are  the  conditions  under  which  a  judgment  rendered 
in  one  action  will  be  receivable  as  conclusive  evidence  in  a  subse- 
quent action?    According  to  a  certain  line  of  authorities,  "in  order 
to  make  a  matter  res  judicata  there  must  be  a  concurrence  of  the 
four  conditions  following,  namely:     i.  Identity  in  the  thing  sued 
lor  [or  subject-matter  of  the  suit].    2.  Identity  of  the  cause  of  ac- 
tion.    3.  Identity  of  persons  and  of  parties  to  the  action.    4.  Iden- 
tity of  the  quality  in  the  persons  for  or  against  whom  the  claim  is 
made."  •"     As  to  the  last  two  of  these  '^identities"  there  can  of 
course  be  no  question.     That  a  judgment  is  in  general  conclusive 
only  between  parties  and  privies,***   and  that  it  binds  a  person  only 
in  the  character  in  which  he  appears,"**   are  principles  which  have 
been  stated  and  illustrated  in  an  earlier  part  of  this  chapter.     But 
in  regard  to  the  two  former  requisites,  as  above  enumerated,  the 
decisions   exhibit  considerable  doubt   and  ambiguity.     This   arises, 
in  part  at  least,  from  a  failure  to  observe  properly  the  very  im- 
portant distinction  already  pointed  out,  between  the  case  of  a  judg- 
ment offered  as  evidence  of  some  particular  question  which  was 
adjudicated  in  a  former  controversy,  and  the  case  where  a  judgment 
is  set  up  as  a  bar  to  the  maintenance  of  the  action  or  as  a  merger 
of  the  cause  of  action.     In  the  latter  case,  it  is  undoubtedly  correct 
to  say  that  there  must  be  an  identity  of  the  subject-matter,  for  it  is 
precisely  because  the  cause  of  action  is  the  same  that  it  cannot  be 
tried  a  second  time.     But  it  often  happens  that  some  one  point 
(such  as  the  employment  of  an  agent)  may  be  put  in  issue  in  two 
suits  between  the  same  parties,  in  which,  nevertheless,  the  causes 
of  action  are  as  widely  different  as  it  is  possible  to  imagine  them ; 
and  the  first  judgment  will  be  held  conclusive  of  that  point  in  the 
second  suit.     It  is  therefore  necessary  to  amend  the  statement  of 

•»»Bouv.  Law  Diet,  "Res  Judicata;"  State  v.  Jumel,  30  La.  Ann.  801; 
Benz  Y.  Hines,  3  Kan.  307,  80  Am.  Dec.  504;  Semple  v.  Scarborough,  44  La. 
Ann.  257,  10  South.  8G0;  State  v.  Kaye.  83  Mo.  App.  678;  Mershon  v.  Wil- 
liams, 83  N.  J.  398,  44  Atl.  211. 

•»*  Supra,  f  534. 

•»B  Supra,  i  530;  Huyghe  y.  Brlnkman,  34  La.  Ann.  1170. 

(927) 


I  oil  LAW  OF  JUOOBiKKTS.  (Ch.  18 

what  IS  requisite  to  the  rule  of  res  judicata  in  order  to  adapt  it  to 
the  case  of  a  judgment  produced  as  eridence  of  a  particular  propo- 
sition, which  is  the  subject  of  the  present 'chapter.  Instead  of  the 
first  two  "identities"  above  mentioned,  we  propose,  for  the  present 
purpose,  to  substitute  the  following:  There  must  be  an  identity  of 
issues."*'*  And  by  this  is  meant  that  the  issue  raised  in  the  second 
suit,  upon  which  the  evidential  force  of  the  former  judgment  is  to 
be  directed,  must  be  identical  with  the  issue  (or  one  of  the  issues) 
raised  and  determined  in  the  first  action.  We  are  thus  brought 
down  to  the  leading  question  for  the  present  sub-division  of  our 
subject,  viz. :  what  are  these  "matters  in  issue"  upon  which  the  for- 
mer judgment  is  conclusive?  But  before  attempting  a  direct  an- 
swer to  this  question,  it  will  be  advisable  to  narrow  the  field  of  in- 
quiry as  much  as  possible.  And  so  we  shall  be  led  to  see,  in  the 
first  place,  tliat  we  are  to  exclude  all  such  matters  as  come  only 
incidentally  or  collaterally  into  the  controversy  and  such  as  can 
only  be  deduced  by  a  process  of  argument  and  inference  from  the 
form  or  character  of  the  judgment. 

§  611.    Mattera  Inoldentally  ConslderecL 

The  rule  has  always  been  regarded  as  well  settled,  from  the 
earliest  authorities  down  to  the  present  time,  that  the  judgment, 
either  of  a  court  of  concurrent  jurisdiction  or  of  a  court  of  ex- 
clusive jurisdiction,  is  not  conclusive  of  any  matter  which  was  in- 
cidentally cognizable  in  that  action,  or  which  came  collaterally  in 
question,  nor  of  any  matter  to  be  inferred  by  argument  and  con- 
struction from  the  judgment."*^^     "The  estoppel  of  a  judgment  ex- 

6  86  See  Cromwell  v.  Sac  County,  94  U.  S.  351,  24  L.  Ed.  19S;  City  of  New 
Orleans  v.  ClUzens*  Bank  of  Louisiana.  167  U.  S.  371,  17  Sup.  Ot  905,  42  L. 
Ed.  202;  Police  Jury  of  Jefferson  v.  United  States,  8  C.  C.  A.  607.  60  Fed. 
249;  Norton  v.  Jensen,  33  C.  C.  A.  141,  90  Fed.  415;  Rocker  Spring  Co.  v. 
William  D.  Gibson  Co.  (C.  0.)  58  Fed.  217;  Gallagher  v.  Kingston  Water  Co., 
164  N.  Y.  602.  58  N.  E.  1087;  Gregg  v.  Page  Belting  Co..  69  N.  H.  247.  46 
Atl.  26;  Smith  v.  Smith.  55  S.  C.  507,  33  S.  E.  583;  West  Chicago  Park 
Com'rs  V.  Farber,  171  111.  146,  49  N.  E.  427;  Bachman  v.  Schertz.  73  IlL  App. 
479;  Thomas  v.  McDanald.  102  Iowa,  564,  71  N.  W.  572;  Bierman  v.  Crece- 
lius,  135  Mo.  386,  37  S.  W.  121 ;  Lawless  v.  Lawless,  47  Mo.  App.  523;  Thomp- 
son V.  Crosby,  62  Minn.  324,  64  N.  W.  823. 

esr  Duchess  of  Kingston's  Case,  20  How.  St  Tr.  538;   Hopkina  y.  Lee^  6 
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tends  only  to  the  question  directly  involved  in  the  issue,  and  not 
to  any  incidental  or  collateral  matter,  though  it  may  have  arisen 
and  been  passed  upon."  •"*  "The  principle  upon  which  judgments 
are  held  conclusive  upon  the  parties,  requires  that  the  rule  should 
apply  only  to  that  which  was  directly  in  issue,  and  not  to  every- 
thing which  was  incidentally  brought  into  controversy  during  the 
litigation/*  •*•  For  example,  upon  an  application  by  an  executor 
or  administrator  to  the  probate  court  for  an  order  to  sell  land  for 
the  payment  of  debts,  which  application  is  contested  by  the  heirs 
or  devisees,  the  liability  of  the  personal  representative  himself  to 
the  estate,  for  the  rent  of  lands  before  or  after  the  death  of  the 
decedent,  may  become  matter  of  controversy  on  the  trial,  as  affect- 
ing the  amount  of  assets  liable  for  debts,  since  the  existence  of  such 
liability,  if  shown,  would  be  evidence  of  personal  assets  primarily 
chargeable  with  the  debts.  Yet  this  is  not  the  matter  in  issue  in 
such  controversy ;  it  is  merely  incidental  or  collateral  matter,  within 
the  rule  above  stated,  and  the  decree  is  not  conclusive  as  to  that 
question  on  final  settlement  of  the  executor's  account.®**^     So  again. 

Wheat  109,  5  L.  Ed.  218;  Howard  v.  KimbaU,  65  Me.  308;  Hotchkiss  v. 
Nichols,  3  Day  (Conn.)  138;  Kennedy  v.  Scovil,  14  Conn.  61;  Dickinson  v. 
Hayes,  31  Conn.  417;  Eastman  v.  Cooper,  15  Pick.  (Mass.)  276,  26  Am.  Dec. 
iXIU;  Gilbert  r.  Thompson,  9  Cush.  (Mass.)  348;  Jennlson  v.  Inhabitants  of 
West  Springfield,  13  Gray  (Mass.)  644;  Wood  v.  Jackson.  8  Wend.  (N.  Y.) 
9.  22  Am.  Dec.  603;  Lawrence  v.  Hunt,  10  Wend.  (N.  Y.)  80,  25  Am.  Dec. 
539;  Lance  y.  Shaughnessy,  86  Hun,  411,  33  N.  Y.  Supp.  515;  Tams  v.  Lewis, 
42  Pa.  402;  Stevenson  v.  Kieppinger,  5  Watts  (Pa.)  420;  Blackmore  v.  Gregg, 
10  Watts  (Pa.)  222,  36  Am.  Dec.  171;  Lentz  v.  Wallace,  17  Pa.  412,  55  Am. 
Dec.  569;  Forcey's  Appeal.  106  Pa.  508;  Brady  v.  Pryor,  69  Ga.  691;  Watts 
T.  Rice,  75  Ala.  289;  Land  v.  Keirn,  52  Miss.  341;  Union  &  Planters'  Bank 
T.  Allen.  77  Miss.  442,  27  South.  631;  Faires  v.  McLeUan  (Tex.  Civ.  App.)  24 
8.  W.  365;  Miehle  Printing  Press  &  Mfg.  Co.  v.  Andrews-Jones  Printing  Co., 
18  Ohio  CIr.  Ct  R.  158;  Shall  v.  Biscoe,  18  Ark.  142;  Wahle  v.  Wahle,  71 
111  610;  Smith  v.  Rountree,  185  111.  219,  56  N.  E.  1130;  Ryan  v.  Potwin.  62 
111.  App.  134;  Zabel  v.  Harshman,  68  Mich.  273,  42  N.  W.  44;  Wilson  v. 
Stripe.  4  G.  Greene  (Iowa)  551,  61  Am.  Dec.  138;  Halght  v.  City  of  Keokuk, 
4  Iowa,  199;  Ridgley  v.  Stillwell,  27  Mo.  128;  Fish  v.  Lightner,  44  Mo.  2GS; 
Uenry  t.  DaTis,  13  W.  Va.  230;  Fulton  v.  Hanlow,  20  C3al.  450;  Chapman 
▼.  Hughes  (CSal.)  60  Pac.  974;  King  v.  Brlgham,  23  Or.  262.  31  Pac.  601,  18 
L.  R.  A.  36L 

•»•  liewifl'  Appeal.  67  Pa.  153. 

•»•  Horton  v.  Hamilton,  20  Tex.  006. 

•«o  Ford  V.  Ford's  Adm'r,  68  Ala.  141. 
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where  A.,  in  January,  sold  to  B.  a  city  lot,  and  in  March  sold  him 
an  adjoining  lot,  and,  in  an  action  to  recover  the  purchase-money 
under  the  agreement  of  March,  the  defense  of  payment  was  set  up, 
and  as  evidence  of  this  a  deed  of  both  lots  was  offered  and  a  de- 
livery of  the  deed  sought  to  be  established,  and  the  jury  found  for 
the  defendant,  it  was  held  that  the  delivery  of  the  deed  was  not  in 
issue  in  that  case  within  the  meaning  of  the  rule,  so  as  to  require 
the  court,  in  an  action  of  covenant  on  the  agreement  of  January, 
to  take  from  the  jury  the  question  of  delivery  of  the  deed.*'*  To 
take  another  illustration,  a  verdict  and  judgment  in  an  action  of 
trespass  de  bonis  asportatis,  where  the  plea  was  not  guilty  and  the 
ownership  of  the  goods  depended  upon  the  title  to  land,  is  no  es- 
toppel to  an  action  for  the  possession  of  the  same  land  between 
the  same  parties.®®*  So  where,  in  an  action  for  damages  for  tres- 
pass to  land,  the  plaintiff  relies  for  title  upon  certificates  of  pur- 
chase issued  by  the  state,  and  the  defendant  puts  in  issue  the  plain- 
tiff's title,  if  the  plaintiff  recovers  judgment,  it  is  no  bar  to  an  ac- 
tion by  the  defendant  against  the  plaintiff  to  determine  which  of 
them  has  the  better  right  to  purchase  the  land  from  the  state."* 
So  where  the  respondent  in  a  petition  in  involuntary  bankruptcy 
took  issue  on  the  question  of  his  insolvency,  and  the  petitioning 
creditor,  for  the  purpose  of  proving  insolvency,  offered  in  evidence 
certain  promissory  notes  made  by  the  debtor  to  third  parties,  and 
the  debtor  contested  their  validity  and  consideration,  but  the  court 
found  the  allegations  of  the  petition  to  be  true  and  made  an  ad- 
judication of  bankruptcy,  it  was  held  that,  as  such  notes  were  not 
directly  in  issue,  but  only  collaterally  brought  in  question,  and  as 
the  holders  thereof  were  not  parties  to  the  proceeding,  the  adjudi- 
cation of  bankruptcy  was  not  conclusive  as  to  their  validity,  and 
would  not  preclude  the  bankrupt  from  opposing  their  allowance  as 
claims  against  his  estate.®** 

An  important  analogy  to  the  rule  under  consideration  is  found 
in  the  case  of  opinions  of  the  appellate  courts  considered  as  au- 

081  Cavanaugh  v.  Buehler.  120  Pa.  441, 14  Atl.  391. 
662  Potter  V.  Baker,  19  N.  H.  1G6. 
•ees  Bosquett  v.  Crane,  51  Cal.  505. 

J»«*  In  re  Henry  Ulfelder  Clothing  Co.  (D.  C.)  98  Fed.  409. 
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thoritative  statements  of  the  law.  A  point  may  be  considered  and 
passed  upon  by  the  court  which  comes  only  incidentally  in  question 
and  is  not  necessary  to  the  determination  of  the  case.  In  that 
event,  the  decision,  so  far  as  concerns  that  point,  is  merely  obiter 
dictum  and  not  entitled  to  the  weight  of  a  precedent.  But  where 
the  record  in  an  action  of  which  the  court  has  jurisdiction  fairly 
presents  two  points,  upon  either  of  which  the  decision  might  turn, 
and  the  court  fully  considers  and  determines  both,  the  decision  of 
neither  can  be  considered  as  an  obiter  dictum,  and  the  judgment  is 
authoritative  on  both  points.'*' 

f  612.    Inferences   from   the  Judgment. 

The  second  branch  of  the  rule  in  question, — that  a  prior  adjudica- 
tion is  not  conclusive  as  to  matters  which  can  only  be  inferred  by 
argument  from  the  judgment, — is  not  illustrated  by  so  great  a  num- 
ber of  decisions  as  the  former  part,  but  it  is  not  less  important  nor 
less  firmly  established.*'*  A  decree  of  distribution  of  an  estate,  for 
example,  necessarily  involves  the  determination  of  the  fact  that  all 
the  distributees  are  living,  but  only  incidentally  so,  as  the  basis  of 
the  decree ;  the  decree  is  therefore  not  conclusive  of  such  fact,  but 
it  may  be  proved  by  any  one  whose  interest  warrants  it  that  one 
or  more  of  the  distributees  were  dead  at  the  date  of  the  decree, 
and  it  makes  no  difference  that  the  decree  recites  their  presence.**" 
So  where  the  first  suit  was  for  necessaries  furnished  to  a  wife,  and 
the  second  was  for  boarding  the  wife  and  child,  and  the  record  of 
the  first  suit  did  not  show  whether  the  husband  and  wife  were  co- 
habiting at  the  time,  it  was  held  that,  since  that  fact  was  not  directly 

•««  Hawes  v.  Contra  Oosta  Water  Co.,  5  Sawy.  287,  Fed.  Gas.  No.  6,235. 

••eBellevUle  &  St.  L.  Ry.  Co.  v.  Leatbe,  28  C.  C.  A.  279,  84  Fed.  103; 
Mack  V.  Levy  (C.  C.)  60  Fed.  751;  California  &  O.  Land  Co.  v.  Worden  (C. 
a)  85  Fed.  94;  Mallett  v.  Foxcroft,  1  Story,  474,  Fed.  Cas.  No.  8,989;  Cran- 
dall  V.  GaHup,  12  Conn.  3iSo;  Daroy  v.  Kelley,  153  Mass.  433,  26  N.  E.  1110; 
Watts  V.  Watts,  160  Mass.  464,  36  N.  B.  479,  23  L.  R.  A.  187,  39  Am.  St. 
Rep.  500;  In  re  Thomas*  Will,  111  N.  O.  409,  16  S.  E.  220;  McCravey  v. 
Remson.  19  Ala.  430.  54  Am.  Dec.  194;  Evans  v.  Birge,  11  Ga.  272;  Adams 
V.  Yazo  >  &  M.  V.  R.  Co.,  77  Miss.  194,  24  South.  200;  Gates  v.  Parmly,  93 
Wis.  2W,  66  N.  W.  253. 

••1  Sawyer  y.  Boyle,  21  Tex.  28;   Eans  v.  Sawyer,  27  Tex,  448. 
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in  issue  in  that  suit,  and  could  only  be  inferred  by  argument  from 
the  judgment,  the  record  could  not  be  used  in  the  second  suit  to 
prove  that  the  husband  had  turned  away  his  wife.'**  The  same 
principle  furnished  the  rule  for  the  decision  in  Williams  v.  Wil- 
liams,**"— ^a  case  which  seems  to  push  the  doctrine  as  far  as  it  can 
be  legitimately  extended.  There  a  woman  brought  an  action  for 
divorce  against  A.,  alleging  that  they  had  been  "duly  and  lawfully 
married"  at  a  time  and  place  named,  and  setting  up  desertion  as  a 
ground  for  the  divorce.  The  defendant  did  not  answer,  and  a  de- 
cree was  made  for  the  plaintiff.  In  the  meantime  she  had  con- 
tracted a  marriage  with  B.,  and  after  B.'s  death,  brought  suit  to 
recover  dower  in  his  lands.  This  was  resisted,  on  the  ground  that 
she  was  the  wife  of  A.  at  the  time  of  her  pretended  marriage  to 
B.,  and  to  show  this  the  record  of  the  divorce  suit  was  put  in  evi- 
dence. But  it  was  held  that  she  was  not  estopped,  by  that  record, 
from  showing  by  other  evidence  that  there  never  was  any  legal 
marriage  between  A.  and  herself,  because,  at  the  time  of  their  sup- 
posed marriage,  he  had  no  capacity  to  contract  marriage,  having 
another  wife  living.  The  decision  was  based  on  the  ground  that 
the  decree  of  divorce  did  not  actually  pass  upon  the  validity  of  the 
marriage,  and  that  its  validity,  so  far  as  it  entered  at  all  into  that 
decree,  was  a  matter  only  incidentally  cognizable  or  inferrible  by 
argument  from  the  judgment. 

§  613.    Neoeffiary  ConditioiM  to  the  Adjndioatioii. 

The  rule  stated  in  the  preceding  section  cannot  be  fully  compre- 
hended and  accurately  applied  unless  we  take  into  account  the  very 
important  distinction  between  possible  or  probable  inferences  from 
the  judgment  and  the  necessary  conditions  to  the  adjudication.  Nec- 
essary and  inevitable  inferences — facts  without  which  the  judgment 
could  not  have  been  rendered — are  equally  covered  by  the  estoppel 
as  if  they  were  specifically  found  in  so  many  words.  "The  estoppel 
is  not  confined  to  the  judgment,"  says  the  supreme  court  of  Massa- 
chusetts, "but  extends  to  all  steps  involved  in  it  as  necessary  steps 

668  Lentz  V.  WaUace,  17  Pa.  412,  55  Am.  Dec.  569. 
66»  63  Wis.  58,  23  N.  W.  110.  53  Am.  Rep.  253. 
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or  the  groundwork  upon  which  it  must  have  been  founded.  It  is 
allowable  to  reason  back  from  a  judgment  to  the  basis  upon  which 
it  stands,  upon  the  obvious  principle  that,  where  a  conclusion  is 
indisputable,  and  could  have  been  drawn  only  from  certain  prem- 
ises, the  premises  are  equally  indisputable  with  the  conclusion."  •'• 
For  example,  where  a  plaintiff  has  recovered  in  an  action  of  tres- 
pass quare  clausum  fregit,  such  recovery  is  conclusive,  as  between 
the  parties,  that  the  plaintiff's  possession,  before  the  trespass  in  that 
suit  complained  of,  was  peaceable,  and  prior  to  defendant's,  and  of 
such  a  character  as  to  entitle  the  plaintiff  to  retake  it  if  it  could 
be  done  peaceably.*^*  Again,  where  an  action  of  tort  was  brought 
for  damages  for  the  obstruction  of  an  easement,  and,  under  a  plea 
of  not  guilty,  a  recovery  was  had,  plaintiff's  right  to  the  easement 
at  that  time  was  established  as  between  the  parties  to  the  suit.'^* 
So,  a  decree  for  the  specific  performance  by  a  railroad  company  of 
a  contract  by  it  to  convey  the  lands  granted  to  it  is  a  conclusive 
adjudication  that,  at  the  time  the  suit  was  commenced,  the  full  equi- 
table title  had  passed  under  the  contract.'^*     So  where  the  plaintiff 

•TO  Burlen  v.  Shannon,  90  Mass.  200,  96  Am.  Dec.  733.  And  see  Werlein 
T.  City  of  New  Orleans,  177  U.  S.  390,  20  Sup.  Ct.  682,  44  L.  Ed.  817;  Bu- 
chanan V.  Knoxville  &  O.  R.  Co.,  18  C.  0.  A.  122,  71  Fed.  324;  Carter  v. 
Couch,  28  C.  C.  A.  520,  Si  Fed.  735;  Perkins  v.  Walker,  19  Vt.  144;  Duncan 
T.  Bancroft,  110  Mass.  267;  Kashman  v.  Parsons,  70  Conn.  295,  89  Ati.  179; 
•Jnska  T.  O'Brien,  68  N.  Y.  446;  Conant  v.  Jones,  50  App.  Div.  336,  64  N.  Y. 
Supp.  189:  Case  v.  Phoenix  Bridge  Co..  58  N.  Y.  Super.  Ot.  435,  11  N.  Y. 
Bupp.  724;  Dorrls  v.  Erwln,  101  Pa.  239;  School  Dlst.  No.  28  v.  Stocker,  42 
N.  J.  Law,  115;  Blake  v.  Ohio  River  R.  Co.,  47  W.  Va.  520,  35  S.  E.  953; 
Willis  T.  Tozer,  44  S.  O.  1,  21  S.  E.  617;  Daniel  v.  Gum  (Tenn.)  45  S.  W. 
4«J8;  Ashmead  v.  Hurt,  125  Ind.  566,  25  N.  B.  709;  Wright  v.  Griffey,  147 
ill  496,  35  N.  E.  732,  37  Am.  St  Rep.  228;  Nave  v.  Adams,  107  Mo.  414,  17 
S.  W.  958,  28  Am.  St.  Rep.  421;  Hayes  v.  Shattuck,  21  Cal.  51;  Stallcup  v. 
City  of  Tacoma,  13  Wash.  141,  42  Pac.  541,  52  Am.  St.  Rep.  25.  Further  as 
to  the  distinction  between  matters  necessarily  determined  by  a  judgment 
and  matters  which  are  only  possibly  or  probably  inferable  from  it,  see  Vir- 
ginia-Carolina Chemical  Co.  v.  Klrven,  57  S.  C.  445,  35  S.  B.  745;  Common- 
wealth v.  Order  of  Solon,  166  Pa.  33,  30  Atl.  930;  Freeman  v.  Barnum,  131 
Cal.  386,  63  Pac.  691,  82  Am.  St.  Rep.  355. 

•71  Illinois  &  St  L.  R.  &  Coal  Co.  v.  Cobb,  82  111.  183. 

•T2  Manning  v.  Port  Reading  R.  Co..  54  N.  J.  Eq.  4G,  33  Atl.  802. 

•7s  Winona  &  St  P.  Land  Co,  v.  Minnesota,  159  U.  S.  526,  16  Sup.  Ot  83, 
40  L.  Ed.  247. 
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recovers  judgment  in  an  action  for  damages  for  maintaining  a  cause- 
way over  the  waters  of  a  cove  so  as  to  obstruct  access  to  plaintiff's 
land,  the  jury  must  have  found  that  the  waters  of  the  cove  were 
navigable,  and  the  verdict  renders  that  fact  res  judicata.*^*  Again, 
where  an  injunction  suit  is  brought  on  behalf  of  a  county  to  en- 
join the  payment  of  a  claim  against  it,  and  the  court  adjudges  that 
defendant  has  a  valid  claim  atid  is  entitled  to  a  warrant,  this  judg- 
ment is  conclusive  that  the  claimant  has  substantially  complied  with 
the  statutory  requirements.®^*^  So,  a  judgment  against  a  city  for 
an  amount  due  on  a  contract  cannot  be  defeated  by  showing  that 
the  contract  was  void  as  in  violation  of  the  constitutional  limitation 
upon  the  power  of  municipalities  to  create  indebtedness,  such  ques- 
tion being  res  judicata,  whether  raised  on  the  trial  or  not.*^* 

f  614,    What  CoBfltitiitea  the  ^Olfatter  In  Xaave.** 

We  have  now  seen  that  the  estoppel  of  a  judgment  does  not  ex- 
tend to  such  matters  as  come  only  incidentally  or  collaterally  into  the 
controversy,  but  only  to  points  actually  and  necessarily  adjudicated. 
In  other  words,  that  a  former  judgment  is  conclusive  only  as  to 
the  matters  in  issue  or  points  in  controversy,  upon  the  determination 
of  which  the  finding  or  verdict  was  rendcred.'^^  But  what  is  the 
^'matter  in  issue"  within  the  meanine  of  this  rule?  Is  the  test  to  be 
furnished  solely  by  the  issues  framed  in  the  suit,  or  also  by  the 
course  and  nature  of  the  evidence?  Suppose  that  a  question  arises 
on  the  trial  which,  per  se,  has  nothing  to  do  with  the  cause  of  action 
and  is  not  mentioned  in  the  pleadings,  but  which  materially  affects 
the  stated  issue  and  must  be  determined  before  the  issue  can  be 
found  either  way.  Suppose  further  that  such  question,  thus  becom- 
ing necessary  to  the  decision  of  the  cause,  is  controverted  between 

«74  Sherman  v.  Sherman,  18  R.  I.  504,  30  Atl.  459. 

«7  6  state  V.  Headlee,  18  Wash.  220,  51  Pac.  309. 

«7e  Howard  v.  City  of  Huron,  6  S.  D.  180.  GO  N.  W.  803. 

•TT  Smith  v.  Town  of  Ontario  (C.  C.)  4  Fed.  380;  BUling  v.  GUmer,  8  C. 
C.  A.  645,  60  Fed.  332;  House  v.  Lockwood,  137  N.  Y.  259,  33  X.  E.  595; 
Lythgoe  v.  Lythgoe,  75  Hun,  147,  20  N.  Y.  Supp.  1063;  Ledoux's  Heirs  v. 
Lavedan,  49  La.  Ann.  913,  22  South.  214;  Xeilson  v.  Pennsylvania  Oral  & 
on  Co.,  78  Minn.  113,  80  N.  W.  859;  McLeod  v.  Lee,  17  Nev.  103,  29  Pac. 
124. 
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• 

the  parties,  and  is  made  the  subject  of  evidence,  argument,  and 
instructions,  and  that  its  resolution  in  effect  determines  the  verdict 
of  the  jury.  Now  is  the  question  to  be  considered  res  judicata 
between  the  parties  or  not?  Unfortunately,  the  authorities  are  in 
conflict  upon  this  subject,  and  the  matter  rests  in  much  doubt  and 
confusion.  There  are  cases  holding  that,  in  order  that  a  former 
adjudication  upon  a  particular  point  should  be  available  as  an  estop- 
pel, the  fact  determined  must  have  been  in  issue  on  the  face  of  the 
pleadings  in  the  former  proceeding.*^*  This,  however,  is  not  good 
doctrine.  For  it  frequently  happens  that  the  pleadings  are  so  gen- 
eral as  not  to  disclose  the  precise  point  litigated,  and  then,  as  we 
shall  presently  see,  parol  evidence  is  admissible  to  identify  the  issues 
really  tried  and  determined.  The  most  strict  and  technical  view  of 
the  subject  was  taken  in  the  case  of  King  v.  Chase,*^^*  where  it  was 
held  that  the  matter  in  issue  includes  only  that  upon  which  the  plain- 
tiff proceeds  in  his  action  and  which  the  defendant  controverts  by 
his  pleadings,  and  not  facts  offered  in  evidence  to  establish  the 
matters  in  issue,  though  they  may  be  the  only  points  controverted.'*® 


•T8  Towns  v.  Nims,  5  N.  H.  259,  20  Am.  Dec.  578;  Slntzenick  v.  Lucas,  1 
Esp.  N.  P.  43;  Blacktaam's  Case,  1  Salk.  200;  Newell  v.  Carpenter,  US  Mass. 
411. 

•»•  16  N.  H.  ».  41  Am.  Dec.  675. 

•80  See,  al6o,  Sanderson  v.  Peabody,  58  N.  H.  116;  Vaughan  v.  Morrison, 
56  N.  H.  580;  Weetem  M.  &  Manuf  g  Co.  v.  Virginia  Cannel  Coal  Co.,  10  W. 
Va.  250;  Lentz  v.  Wallace,  17  Pa.  412,  55  Am.  Dec.  569;  Garwood  v.  Gar- 
wood, 29  Cal.  521;  Perkins  v.  Oliver,  110  Mich.  402,  68  N.  W.  245;  O'Brien 
T.  Manwaring,  79  Minn.  86,  81  N.  W.  746,  79  Am.  St.  Rep.  426;  Keesey  v. 
Old,  3  Tex.  Civ.  App.  1,  21  S.,  W.  693;  Marks  v.  Sullivan,  8  Utah,  406,  32 
Pac.  668,  20  L.  R.  A.  590.  In  King  v.  Chase,  supra,  Parker,  C.  J.,  stated  and 
explained  the  doctrine  in  tlie  following  terms:  *'Any  fact  attempted  to  be 
established  by  evidence,  and  controverted  by  the  adverse  party,  may  be  said 
to  be  in  issue  in  one  sense.  As,  for  instance,  In  an  action  of  trespass,  if  the 
defendant  alleges  and  attempts  to  prove  that  he  was  in  another  place  than 
that  where  the  plaintiff's  evidence  would  show  him  to  have  been  at  a  certain 
time,  it  may  be  said  that  this  controverted  fact  is  a  matter  in  issue  betwet^u 
the  parties.  This  may  be  tried,  and  may  be  the  only  matter  put  in  contro- 
versy by  the  evidence  of  the  parties.  But  this  is  not  the  matter  in  issue 
within  the  meaning  of  the  rule.  It  is  that  matter  upon  which  the  plaintiff 
proceeds  by  his  action,  and  which  the  defendant  controverts  by  his  plead- 
iDgs,  which  Is  in  issue.  The  declaration  and  pleadings  may  show  specifi- 
cally what  this  is,  or  they  may  not.    If  they  do  not,  the  party  may  adduce 
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This  rule  would  of  course  exclude  a  case  such  as  that  above  sup- 
posed.    But  we  cannot  concede  its  justice  or  policy,  or  even  its  tech- 
nical correctness.    The  doctrine  of  res  judicata  does  not  rest  upon 
the  fact  that  a  particular  proposition  has  been  affirmed  and  denied 
in  the  pleadings,  but  upon  the  fact  that  it  has  been  fully  and  fairly 
investigated  and  tried, — that  the  parties  have  had  an  adequate  oppor- 
tunity to  say  and  prove  all  that  they  can  in  relation  to  it,  that  the 
minds  of  court  and  jury  have  been  brought  to  bear  upon  it,  and 
so  it  has  been  solemnly  and  finally  adjudicated.     Now  these  condi- 
tions are  fully  met  when  any  question,  though  foreign  to  the  original 
issue,  becomes  the  decisive  question,  the  turning-point  in  the  case. 
In  that  event  it  will  receive  just  as  full  and  exhaustive  an  examina- 
tion as  if  it  were  the  sole  subject-matter  of  a  distinct  and  independent 
suit,  and  therefore  should  be  considered  as  much  settled  by  the 
judgment,  as  if  it  stood  alone  as  the  issue  in  the  case.'®^     For  these 
reasons,  the  more  correct  doctrine  is  that  the  estoppel  covers  the 
point  which  was  actually  litigated,  and  which  actually  determined  the 
verdict  or  finding,  whether  it  was  statedly  and  technically  in  issue  or 
not.     Numerous  cases  incline  to  this  view,®*^  and  many  attempts 

other  evidence  to  show  what  was  in  issue,  and  thereby  make  the  pleadings 
as  if  they  were  special.  But  facts  offered  in  evidence  to  establish  the  mat- 
ters in  issue  are  not  themselves  in  issue,  within  the  meaning  of  the  rule, 
although  they  may  be  controverted  on  the  trial.  Deeds  which  are  merely 
offered  in  evidence  are  not  in  issue  even  If  their  authenticity  be  denied. 
When  a  deed  is  merely  offered  as  evidence  to  show  a  title,  whether  in  a  real 
cr  personal  action,  there  is  no  non  est  factum  involved  in  the  matters  put  in 
issue  by  the  plea  of  nul  disseisin,  or  not  guilty,  which  makes  the  execution 
of  that  deed  a  matter  in  issue  in  the  case,  notwithstanding  the  Jury  may  be 
required  to  pass  upon  the  fact  of  its  execution.  The  verdict  and  Judgement 
do  not  establish  that  fact  the  one  way  or  the  other,  so  that  the  finding  is 
evidence.  The  title  is  in  issue.  The  deed  comes  in  controversy  directly  ia 
one  sense;  that  is,  in  the  course  taken  by  the  evidence  it  is  direct  and  es- 
sential. But  in  another  sense  it  is  incidental  and  collateral.  It  is  not  a  mat- 
ter necessary  of  itself  to  the  finding  of  the  issue.  It  may  be  made  so  by  the 
parties."     King  v.  Chase,  15  N.  H.  9,  41  Am.  Dec.  675. 

881  This  is  the  line  of  reasoning  adopted.  In  tills  connection,  by  Mr.  Bige- 
low  in  his  excellent  treatise  on  Estoppel  i?A\  Ed.)  p.  112. 

082  Wood  V.  Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  G03;  Bissell  v.  Kel- 
logg. GO  Barb.  (N.  Y.)  G17;  Florida  Cent.  R.  Co.  v.  Schutte,  103  U.  S.  143.  26 
L.  Ed.  327;  Chamberlain  v.  Gaillard,  26  Ala.  504;  Sherman  v.  Dilley,  3  Nev. 
21;  Lee  v.  Kingsbury.  13  Tex.  08,  62  Am.  Dec.  546;  Trayhern  v.  Colburn, 
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have  been  made  to  formulate  a  satisfactory  statement  of  the  true  rule. 
Thus  it  has  been  said  that  the  matter  in  issue  or  point  in  controversy 
is  that  ultimate  fact  or  state  of  facts  in  dispute  upon  which  the  ver- 
dict or  finding  is  predicated.'**  Again  it  is  held  that  if  a  particular 
matter  which  was  not  necessarily  involved  in  the  issue,  but  which 
the  issue  was  broad  enough  to  cover,  actually  arose  and  was  deter- 
mined, it  may  be  connected  with  the  record  by  evidence  aliunde.*** 
In  a  well  considered  case  in  Nevada  jthe  court  thought  it  was  not 
necessary  that  the  particular  point  "should  have  been  directly  and 
specifically  put  in  issue  by  the  pleadings,  but  It  is  sufficient  if  it  is 
shown  that  the  question  which  was  tried  in  the  former  action  between 
the  same  parties  is  again  to  be  tried  and  settled  in  the  suit  in  which 
the  former  judgment  is  offered  in  evidence.  But  when  the  fact  is  not 
directly  put  in  issue  by  the  pleadings,  and  it  was  not  a  fact  necessary 
to  be  passed  upon  before  judgment  could  be  rendered,  then  parol 
evidence  is  admissible  to  show  that  the  same  fact  was  submitted  to 
and  passed  upon  by  the  jury  in  the  former  action.  If  this  be  not 
done,  the  judgment  would,  as  evidence,  be  conclusive  of  nothing  but 
the  material  facts  directly  put  in  issue  by  the  pleadings,  or  such  as  it 
was  necessary  to  pass  upon  in  finding  the  verdict  or  rendering  the 
judgment."  •**  "It  is  not  necessary  to  the  conclusiveness  of  the 
former  judgment  that  issue  should  have  been  taken  upon  the  precise 
point  which  it  is  proposed  to  controvert  in  the  collateral  action.  It 
is  sufficient  if  that  point  was  essential  to  the  former  judgment."  •*• 
Further,  there  are  expressions  to  be  found  in  the  books  to  the  effect 
that  a  judgment  is  conclusive  not  only  upon  the  questions  actually 
contested  and  determined,  but  upon  all  matters  which,  under  the 

00  Md.  277,  7  Ati.  459;  Qulnn  v.  Jenks,  88  Hon,  428,  34  N.  Y.  Supp.  mV2; 
Reiner  t.  Jones,  38  App.  Div.  441,  56  N.  Y.  Supp.  423;  Breckeuridgc  v.  Dela- 
ware. L.  &  W.  R.  Co.,  58  N.  J.  Eq.  581,  43  Atl.  1097;  Redden  v.  Metzger,  4(5 
Kan.  285,  26  Pac.  689,  26  Am.  St.  Rep.  97;  Shepard  v.  Stockhain,  45  Kan. 
244,  25  Pac.  559;  Upton  v.  Betts,  59  Neb.  724,  82  X.  W.  19;  Territory  v. 
Hopklna,  9  Okl.  133,  59  Pac.  976. 

•"  Smith  V.  Town  of  Ontario  (O.  C.)  4  Fed.  386. 

•«*  Chamberlain  v.  GaUlard.  26  Ala.  504. 

••»  Sherman  v.  Dilley.  3  Nev.  21,  24. 

•••  Lee  V.  Kingsbury,  13  Tex.  08,  62  Am.  Dec.  646;  Oldham  v.  Mclver,  49 
Tex.  556,  572;  Pray  v,  Hegeman,  98  N.  Y.  351;  Tray  hern  v.  Colburn,  06  Md. 
2T7,  7  AtL  499. 
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issues,  might  have  been  litigated  and  decided  in  that  suit.**'  But 
this  statement  is  true  only  in  the  case  where  the  prior  judgment  is 
offered  as  a  bar  to  a  second  suit  upon  the  same  cause  of  action,  not 
where  the  subject-matter  of  the  two  controversies  is  different. 
"Where  the  second  action  between  the  same  parties  is  upon  a  differ- 
ent claim  or  demand,  the  judgment  in  the  prior  action  operates  as  an 
estoppel  only  as  to  those  matters  in  issue  or  points  controverted 
upon  the  determination  of  which  the  finding  or  verdict  was  rendered 
In  all  cases,  therefore,  where  it  is  sought  to  apply  the  estoppel  of  a 
judgment  rendered  upon  one  cause  of  action  to  matters  arising  in  a 
suit  upon  a  different  cause  of  action,  the  inquiry  must  always  be 
as  to  the  point  or  -question  actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been  thus  litigated  and  deter- 
mined. Only  upon  such  matters  is  the  judgment  conclusive  in  an- 
other action."  ••• 

S  615.    Poliita  Neceiaary  to  Warraat  tbe  Judga^tmtm 

A  judgment  is  conclusive  by  way  of  estoppel  only  as  to  facts  with- 
out the  existence  and  proof  or  admission  of  which  it  could  not  have 
been  rendered.*®"  In  other  words,  it  is  conclusive  evidence  of  what- 
ever  it  was  necessary  for  the  jury  to  have  found  in  order  to  warrant 
the  verdict  in  the  former  action,  and  no  further.***     For  example,  an 

««T  Phelan  v.  Gardner.  43  Cal.  306;  Rogers  v.  HIggins,  57  111.  244;  Chesa- 
I>eake  &  Ohio  Canal  Go.  v.  Glttings.  36  Md.  276;  Shepardson  y.  Gary*  29  Wis. 
34;  Petersine  v.  Thomas.  28  Ohio  St.  596;  Beale's  Adm'r  v.  Gordon  (Va.)  21 
S.  E.  667;  Boyd  v.  Robinson,  93  Tenn.  1.  23  S.  W.  72;  Roberts  v.  Moody,  107 
Wis.  245,  83  N.  W.  307. 

688  Cromwell  v.  Sac  County.  94  U.  S.  351,  24  L.  Ed.  195. 

680  Leonard  v.  Whitney,  109  Mass.  265. 

600  Town  V.  Lamphere,  34  Vt.  365;  Hunter  v.  Davis.  19  Ga.  413;  Cbnrcb 
V.  Chapin,  35  Vt.  223.  See,  also,  St  Joseph  Union  Depot  Co.  v.  Chicago.  R. 
I.  &  P.  Ry.  Co.,  32  C.  C.  A.  284,  89  Fed.  048;  Louisville  Trust  Co.  v.  aty  of 
Cincinnati  (C.  C.)  73  Fed.  716;  Burlen  v.  Shannon,  14  Gray  (Mass.)  433; 
WiUiiugton  v.  Warren,  12  Mete.  (Mass.)  114;  Palmer  v.  Hussey.  87  N.  Y.  303; 
Burns  v.  Monell,  7  N.  Y.  Supp.  624;  Merrltt  v.  Peirano,  10  App.  Div.  563, 
42  N.  Y.  Supp.  97;  Blake  v.  Ohio  River  R.  Co.,  47  W.  Va.  520,  35  S.  E.  963; 
Willtlnson  v.  Brinn,  124  N.  0.  723,  32  S.  E.  966;  Bradford  v.  Knowles,  78 
Tex.  109,  14  S.  W.  307;  Carlisle  v.  Howes  (Ky.)  43  S.  W.  191;  John  V.  Far- 
well  Co.  V.  Lyklna,  59  Kan.  9(5,  52  Pae.  99;  Ferris  v.  Udell.  139  Ind.  579.  38 
N.  E.  18();    Mclntyre  v.  Storey,  80  111.  127;   Bowe  v.  Minnesota  Milk  Co..  44 
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action  of  forcible  entry  and  detainer  by  a  landlord  against  a  tenant 
for  the  restitution  of  the  whole  or  part  of  a  farm  does  not  necessarily 
involve  the  ownership  of  the  crops  grown  by  the  tenant  upon  the 
farm  during  his  occupancy ;  and  a  judgment  in  such  action  is  no  bar 
to  an  action  by  the  tenant  against  the  landlord  for  the  conversion  of 
such  crops,  or  to  any  after  action  brought  by  either  party.®*^  In 
some  states,  however,  a  more  liberal  rule  prevails,  and  it  is  held  that 
if  a  question  of  title  was  decided  in  a  former  suit,  although  it  was  not 
strictly  necessary  for  the  court  to  have  passed  upon  the  question,  yet 
if  the  point  was  distinctly  raised  by  the  pleadings,  fully  argued  by 
counsel,  and  distinctly  passed  upon  by  the  court,  it  is  res  judicata.*®* 
In  further  illustration  of  the  rule,  it  is  held  that  where  a  verdict  and 
judgment,  in  an  action  involving  two  issues  of  fact,  are  consistent 
with  a  finding  either  way  as  to  one  of  such  issues,  the  same  is  not  to 
be  regarded  as  conclusively  settled  between  the  parties.^** 

§  6 lis.    Points  in  iMve  Init  mot  Decided. 

Numerous  cases  (particularly  among  the  earlier  decisions)  have 
held  that  the  judgment  of  a  court  of  competent  jurisdiction  is  conclu- 
sive as  to  all  questions  within  the  issues  raised  in  the  case,  whether 
or  not  they  were  formally  contested  or  argued  before  the  court  or 
jury,  or  specifically  included  in  the  decision,*®*  and  that  the  force  of 
the  adjudication  cannot  be  explained  away,  as  to  any  such  question, 
by  testimony  of  jurors  who  tried  the  cause,  that  that  question  was  not 

Minn.  460.  47  N.  W.  151;  MorriU  v.  Little  FaUa  Manufg  Co.,  46  Minn.  260, 
48  N.  W.  1124;  Grnnert  v.  Spalding  (Wis.)  78  N.  W.  606;  Reed  v.  Cross,  116 
Cal.  473,  48  Pac.  491. 

••I  Waite  V.  Teeters,  36  Kan.  604,  14  Pac.  146. 

••sAlniy  y.  Daniels,  15  R.  I.  312,  4  Atl.  753.  And  see  Empire  State  NaU 
(>).  T.  American  Solid  Leather  Button  Co.,  21  a  C.  A.  152,  74  Fed.  864;  Frank- 
lin County  V.  German  Sav.  Bank,  142  U.  S.  93,  12  Sup.  Ct.  147,  35  L.  Ed.  948. 

•»»  Bergeron  v.  Richardott,  55  Wis.  129,  12  N.  W.  384.  And  see.  Infra,  } 
728. 

«»*  Barrett  v.  Failing,  8  Or.  152;  Schmidt  v.  Zahensdorf,  30  Iowa,  498;  Sle- 
ard  T.  Buffalo,  N.  Y.  &  P.  R.  Co.,  15  Blatchf.  525,  Fed.  Cas.  No.  12,831;  Blod- 
gett  V.  Dow,  81  Me.  197,  16  Atl.  GOO;  Keokuk  County  v.  Alexander,  21  Iowa, 
377;  McGregor  v.  McGregor,  Id.  441;  Donnell  v.  Wright,  147  Mo.  639,  49  S. 
W.  874;  Flippen  v.  Dixon,  83  Tex.  421.  18  S.  W.  803,  29  Am.  St.  Rep.  653; 
Flewellen  v.  Ft.  Bend  County,  17  Tex.  Oly.  App.  155,  42  S.  W.  775. 
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considered  by  the  jury.**'  But  of  late,  the  courts  manifest  a  dis- 
position to  hold  that  no  question  or  contention  is  finally  settled  by  a 
judgment,  although  it  may  have  been  fairly  within  the  issues,  as  raised 
by  the  pleadings,  if  it  was  not  actually  litigated,  that  is,  supported  or 
attacked  by  evidence,  made  the  subject  of  the  trial,  submitted  to  the 
jury,  or  pressed  upon  the  consideration  of  the  court.***  Thus,  where 
a  former  judgment  was  pleaded  as  an  estoppel  against  proving  certain 
facts  in  a  case,  and  it  appeared  that  in  the  former  suit  the  facts  had 
been  set  up,  but  it  did  not  appear  that  any  proof  had  been  offered  in 
support  of  such  facts,  nor  on  what  ground  the  defense  rested  or  the 
verdict  proceeded,  it  was  considered  that  the  former  judgment  was 
no  bar  to  a  second  inquiry  into  the  same  facts.**^  This  conclusion 
follows  also,  on  even  stronger  reasons,  when  the  record  shows  that 
the  particular  point  or  question  was  excluded  from  the  consideration 
of  the  jury.****  But  of  course  this  doctrine  is  subject  to  the  limita- 
tion, explained  in  an  earlier  section,***  that  the  judgment  is  conclusive 
of  all  questions  necessarily  inferable  from  it,  or  which  were  essential 
to  the  adjudication,  in  such  sense  that  they  must  have  been  assumed 
or  determined  in  a  particular  way  before  any  such  judgment  could 
have  been  rendered,  whether  they  were  formally  litigated  or  not 
And  it  must  also  be  observed  that  a  judgment  by  default,  where  there 
is  no  actual  trial  of  the  issues,  is  nevertheless  conclusive  of  all  mat- 
ters  which  were  well  and  properly  pleaded  and  necessary  or  material 
to  the  plaintiff's  case.*^** 

§  617.    Points  not  in  Issne. 

If  a  particular  point  was  not  in  issue  in  the  suit,^-either  in  the 
technical  sense  of  an  issue  framed  by  the  pleadings,  or  in  the  sense 

006  Underwood  v.  French,  6  Or.  66,  25  Am.  Rep.  500. 

«»«  Central  Trust  Co.  v.  Clark,  26  C.  C.  A.  397.  81  Fed.  269;  Fayerweather 
V.  Ritch  (C.  C.)  88  Fed.  713;  Stannard  v.  Hubbell,  123  N.  Y.  520,  25  N.  E. 
1084;  Barber  v.  Kendall,  1  App.  Div.  247,  37  N.  Y.  Supp.  141;  Brury  v.  Smith, 
8  Kan.  App.  52,  53  Pac.  74;  Kern  v.  Wilson,  82  Iowa,  407.  48  N.  W.  91»: 
Sweet  V.  Tuttle,  14  N.  Y.  4a'3;   Teal  v.  Terrell,  48  Tex.  491. 

«»T  Oolwell  V.  Bleakley,  1  Abb.  Dec.  4U0. 

«es  Thomas  v.  Hite,  5  B.  Mon.  (Ky.)  590. 

609  Supra,  §  613. 

TOO  See,  infra,  §  697. 
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of  being  the  decisive  question  in  the  case  and  the  one  actually  liti- 
gated and  determining  the  result, — it  is  not  conclusively  established 
by  the  judgment  therein,  for  the  purposes  of  a  subsequent  suit  upon 
a  different  cause  of  action,  although  it  may  be  expressly  or  tacitly 
involved  in  the  judgment.'®^  For  example,  in  an  action  to  procure 
the  cancellation  of  a  mortgage  as  having  been  paid,  the  pleadings 
put  in  issue  the  fact  but  not  the  amount  due.  It  was  determined  that 
the  mortgage  was  not  paid,  but  the  sum  of  $2754  was  due  thereon, 
and  the  complaint  was  dismissed.  This  adjudication  is  conclusive 
upon  the  parties  only  of  the  fact  that  something  was  due,  but  not  of 
the  amount.^**  So  where  mortgagors  sue  for  the  cancellation  of  a 
mortgage  on  their  homestead,  alleging  lack  of  proper  execution,  the 
judgment  will  not  estop  them  from  urging,  as  a  defense  to  a  suit 
subsequently  brought  for  foreclosure  of  the  mortgage,  such  questions 
as  partial  want  of  consideration,  partial  payments,  and  the  right  to 
require  that  other  securities  shall  first  be  exhausted.'®^  So  a  judg- 
ment by  default  upon  one  of  several  notes  founded  upon  one  and  the 
same  illegal  consideration,  no  issue  upon  the  fact  of  consideration 
being  tendered  by  the  complaint,  does  not  estop  the  defendant  from 
setting  up,  in  a  second  action,  upon  another  of  such  notes,  the  de- 
fense of  illegality  of  consideration.''*^*    Again,  a  bailee  having  con- 

•oiDennison  t.  United  States,  168  U.  S.  2il,  18  Sup.  Ct.  57,  42  L.  Ed.  453; 
Missouri  Pac.  Ry.  Co.  v.  Texas  &  P.  Ry.  Co.  (C.  C.)  50  Fed.  151;  Burton  v. 
Barlow's  Estate,  55  Vt.  434;  Comm.  v.  Sutherland,  109  Mass.  d42;  Matthews 
T.  Duryee.  45  Barb.  (N.  Y.)  69;  Sweet  v.  Tuttie,  14  N.  Y.  465;  Malloney  v. 
Horan,  49  N.  Y.  Ill,  10  Am.  Rep.  335;  Sliinner  v.  Walter  A.  Wood  M.  &  R. 
Mach.  Co..  65  Hun,  622,  20  N.  Y.  Supp.  251;  Howe  v.  First  Nat.  Bank  (Pa.) 
1  AU.  787;  Ebtcs  v.  Vial,  98  Va.  134,  34  S.  E.  978;  Stodaar?!  v.  Mcllwaln,  9 
Rich.  Law  (S.  C.)  451;  Davidson  v.  Shipman,  6  Ala.  27;  Rake's  Adm'r  v. 
Pope.  7  Ala.  161;  Hart  v.  Picard,  75  Miss.  651,  23  South.  450;  Robinson  v. 
Dickey,  14  Tex.  Dv.  Aptf.  70,  36  S.  W.  499;  Gray  v.  Edwards.  3  Tex.  Civ. 
App.  361,  22  S.  W.  537;  Coulter  v.  Davis,  13  Lea  (Tenn.)  451;  Johnston  v. 
Oamont  (Tenn.)  59  S.  W.  644;  Bentley  v.  O'Bryan,  111  111.  53;  Foote  v.  Clark, 
102  Mo.  394,  14  S.  W.  981,  11  L.  R.  A.  861;  Boutin  v.  Llndsley.  84  Wis.  644, 
M  N.  W.  1017;  Sobolisk  v.  Jacobson,  6  N.  D.  175,  69  N.  W.  4G;  Mckum  v. 
Danvers,  28  Or.  322.  42  Pac.  130;  Applegate  v.  Dowell.  15  Or.  513.  IC  Pac. 
651;  Meredith  v.  Santa  Clara  Min.  Ass*n,  56  Cal.  178;  Dietz  v.  Mission  Trans- 
fer Co.,  95  Cal.  92.  30  Pac.  380. 

^®2  CampbeU  v.  Onsalus,  25  N.  Y.  613. 

T«»  Dos  Moines  Nat.  Bank  v.  Harding,  86  Iowa,  153,  53  N.  W.  99. 

^^^  Adams  v.  Adams,  25  Minn.  72. 
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verted  goods  on  which  he  had  bestowed  labor  and  acquired  a  lien, 
the  owner  brought  trover  and  recovered  a  judgment  for  the  conver- 
sion ;  afterwards  the  bailee  sued  for  his  work  and  labor ;  and  it  was 
held  that  the  former  judgment  raised  no  presumption  that  the  lienor's 
claim  was  adjudicated  and  allowed  in  estimating  damages.^**  So,  a 
judgment  for  the  possession  of  shares  of  stock  held  by  a  trustee  is 
no  bar  to  an  action  for  damages  for  the  depreciation  in  value  of  the 
stock,  while  it  was  unlawfully  detained,  where  no  issue  as  to  dam- 
ages was  involved  in  the  previous  litigation.' ®'  So  again,  a  judg- 
ment in  a  suit  for  interest  (as  on  a  bond),  particularly  when  evidenced 
by  a  distinct  obligation  (as  a  qoupon),  is  not  res  judicata  as  to  the 
principal  contract,  unless,  in  such  suit,  the  validity  of  the  original 
contract  itself  was  adjudicated  upon/^'  For  similar  reasons,  a  judg- 
ment establishing  the  contention  that  a  bank  is  not  liable  to  tax- 
ation on  its  capital  and  its  banking  house  and  furniture  does  not 
settle  the  question  of  its  immunity  from  the  payment  of  a  license 
tax.'®*  And  the  recovery  of  judgment  for  taxes  provided  for  by  an 
imconstilutional  act,  in  an  action  in  which  the  validity  of  the  statute 
is  not  questioned,  does  not  estop  the  successful  party  from  alleging, 
in  a  subsequent  suit  between  the  same  parties  upon  a  different  cause 
of  action,  that  the  act  is  unconstitutional.'®*  Where,  in  a  patent 
infringement  suit,  the  defendant  did  not  deny  the  validity  of  the 
patent,  but  claimed  a  license  under  it  to  sell  the  patented  articles, 
and  the  existence  of  such  license  was  the  only  issue  litigated,  it  was 
held  that  a  decision  in  favor  of  complainant  did  not  estop  defendant 

708  Longstreet  v.  Phlle,  39  N.  J.  Law,  63. 

706  Bracken  v.  Atlantic  Trust  Co.,  23  Misc.  Rep.  579,  51  N.  Y.  Supp.  1007. 
Where  bonds  were  deposited  with  plaintiff*  as  security  for  loans  and  other 
liabilities,  and  it  was  agreed  that  defendant  should  deposit  more  bonds  as 
additional  security,  and  that  plaintiff  should  perform  a  certain  contract;  and 
plaintiff  brought  an  action  for  specific  performance  of  the  contract  to  deliver 
the  additional  bonds,  and  Judgment  went  against  him  on  the  ground  that  he 
had  failed  to  perform  said  contract;  It  was  held  that  the  Judgment  was  not 
conclusive  as  to  his  riglit  to  hold  the  bonds  deposited  as  security  for  the  loans. 
Stokes  V.  Stokes,  LV)  N.  Y.  581,  50  N.  K.  342. 

707  Louisiana  State  Bank  v.  Orleans  Xav.  Co..  3  TjR,  Ann.  294.  312. 

70S  City  (f  N.w  Oil  ans  v.  Citizens*  Bank  of  Louisiana,  167  U.  S.  371,  17 
Sup.  Ct.  9<J5,  42  L.  Ed.  202. 

7 OP  City  of  Philadelphia  v.  Ridge  Ave.  Pass.  Ry.  Co.,  142  Pa.  484,  21  Atl. 
982,  28  Wkly.  Notes  Cas.  lOG. 
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from  questioning  the  validity  of  the  patent  in  a  subsequent  suit.'^® 
So,  a  judgment  rendered  in  a  case  wherein  the  question  was  as  to 
prior  rights  of  purchasers  of  a  tract  of  land,  no  issue  being  formed  as 
to  boundaries,  does  not  operate  as  an  estoppel  in  a  suit  where  the 
line  is  in  issue.^^^  For  the  same  reason,  the  right  to  sue  for  damages 
caused  by  the  operation  of  a  railroad  is  not  cut  off  by  a  decree  in  a 
former  suit  establishing  the  right  to  build  the  road.^^*  A  judgment 
dismissing  a  complaint,  which  alleged  the  obstruction  of  a  road  over 
which  the  plaintiff  had  a  right  of  way  in  gross,  is  not  an  adjudication 
that  will  defeat  a  second  action  alleging  the  obstruction  of  the  same 
road  to  the  detriment  of  the  plaintiff's,  right  of  way  appendant  or 
appurtenant.'^*  For  another  illustration,  where  a  plaintiff,  declaring 
on  an  account  stated,  offers  certain  promissory  notes  as  evidence  to 
prove  the  fact  of  an  accounting,  but  the  evidence  is  rejected  and  judg- 
ment given  against  the  plaintiff,  this  will  not  bar  a  future  action  by 
him  on  the  notes.'**  Of  course,  a  judgment  being  conclusive  only 
upon  matters  within  the  issues,  it  is  not  an  estoppel  as  to  after-occur- 
ring facts  not  involved  in  the  suit  in  which  the  judgment  was  ren- 
dered.'** So  the  conclusive  effect  of  a  judgment  does  not  extend  to 
references  made  by  a  party  in  his  pleadings  to  matter  not  involved 
in  the  controversy,  such  references  being  made  merely  for  the  pur- 
pose of  elucidating  the  points  really  at  issue.'**    And  although  a  de- 

Tio  Lublin  ▼.  Stewart,  Howe  &  May  Co.  (a  0.)  75  Fed.  2^.  Where  a  de- 
cree sustains  one  claim  of  a  patent,  but  there  is  nothing  in  either  the  decree 
or  the  opinion  showing  whether  another  claim  is  or  is  not  valid,  the  defend- 
ant in  a  second  suit  is  not  estopped  from  contesting  Its  validity.  Thompson 
V.  N.  T.  BushneU  Co.  (C.  C.)  80  Fed.  332. 

Til  Unney  t.  Wood,  06  Tex.  22,  17  S.  W.  244;  Kashman  v.  Parsons,  70 
Conn,  295.  39  Atl.  179;  Peterson  v.  Sohl.  141  Ind.  406,  40  N.  E.  910. 

"«  Louisville  &  N.  R.  Co.  v.  Orr  (Ky.)  15  S.  W.  8. 

"»  Whaley  v.  Stevens.  24  S.  C.  479. 

"*  LIndeU  v.  Liggett  1  Mo.  432,  14  Am.  Dec.  298. 

"6  Mitchell  V.  French,  100  Ind.  334.  And  see  Gore  v.  Gore,  101  Tenn.  620, 
49  8.  W.  737;  Franke  v.  Franke,  15  Ind.  App.  529,  43  N.  E.  4(38;   supra,  8  609. 

'!«  Hobbs  V.  Parker,  31  Me.  143.  A  refusal  by  the  court  to  dissolve  an 
attachment  obtained  by  a  creditor  on  the  ground  that  the  debtor  had  fraudu- 
lently omitted  to  include  a  Judgment  by  confession  in  a  statement  of  liabili- 
ti4>s,  on  the  faith  of  which  the  goods  were  furnished,  is  not  equivalent  to  an 
adjudication  that  the  Judgment  was  fraudulently  obtained,  and  does  not  estop 
the  Judgment  creditor  from  enforcing  it  against  the  debtor's  property.  Reese 
v.  Reese.  157  Pa.  200,  27  Atl.  703. 
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cree  in  express  terms  professes  to  affirm  a  particular  fact,  yet  if  such 
fact  was  immaterial  to  the  issue  and  the  controversy  did  not  turn 
upon  it,  the  decree  will  not  conclude  the  parties  in  reference  to  such 
fact.^^^  But  still,  if  the  former  suit,  upon  the  trial  of  it,  had  a  wider 
range  than  the  pleadings  in  it  indicated,  such  fact  might,  under  appro- 
priate issues,  be  shown  by  parol  proof.^** 

§  618.    Matters  whicli  eonld  mot  luive  been  Adjndieated* 

A  judgment  is  not  conclusive  of  any  matter  which,  from  the  nature 
of  the  case,  the  form  of  action,  or  the  character  of  the  pleadings, 
could  not  have  been  adjudicated  in  the  former  suit.^^*     "There  can 
be  no  bar  if  the  demand  to  which,  by  their  evidence,  the  parties 
directed  the  attention  of  the  court,  and  which  the  court  rejected,  was 
not  within  the  issue  and  consequently  could  not  have  been  allowed. 
The  estoppel  does  not  depend  upon  technicalities,  but  rests  in  broad 
principles  of  justice,  and  it  can  apply  only  when  the  party  has  had 
his  day  in  court  and  an  opportunity  to  establish  his  claim.    The  fact 
that  a  suit  has  been  instituted  and  evidence  produced  is  of  no  im- 
portance whatever,  if  in  fact  the  evidence  was  directed  to  matters 
which  were  foreign  to  the  issue.     If,  for  example,  the  plaintiff  in  an 
action  of  assumpsit  were  to  attempt  to  litigate  a  matter  of  trespass 
to  lands,  it  would  be  immaterial  how  far  he  should  go  into  the  evi- 
dence, or  at  what  stage  of  the  proceedings  the  ruling  should  be  made 
rejecting  his  claim;   the  bar  cannot  attach,  because  in  law,  whatever 
may  have  been  the  testimony,  there  could  have  been  no  recovery. 
Nothing  would  seem  to  be  plainer  than  that  no  man  could  be  barred 
by  a  judgment  against  him  who  was  not  by  the  issue  placed  in  such 

717  People  V.  Johnson,  38  N.  Y.  63.  97  Am.  Dec.  770. 

718  Indianapolis  &  a  R.  Co.  v.  Clark,  21  Ind.  150. 

710  City  and  County  of  San  Francisco  v.  Le  Roy,  138  U.  S.  656.  11  Sup.  Ct 
304,  34  L.  Ed.  1096;  Harding  v.  Hale,  2  Gray  (Mass.)  399;  Cobb  v.  Fogg.  166 
Mass.  406,  44  N.  E.  534;  Baker  v.  Rand,  13  Barb.  (N.  Y.)  152;  Mershon  v. 
Williams,  63  N.  J.  Law.  398,  U  Atl.  211;  Jenkins  v.  Harrison,  66  Ala.  345; 
McLane  v.  Miller,  12  Ala.  643;  Bates  v.  Crowell,  122  Ala.  611,  25  South.  217; 
Teal  V.  Terrell,  48  Tex.  491;  Scully  v.  Lowenstein,  56  Miss.  652;  Stringer  v. 
Adams,  98  lud.  539;  Water  Supply  &  Storage  Co.  v.  Larimer  &  Weld  Reser- 
voir Co.,  25  Colo.  87,  53  Pac.  386;  People  v.  Holladay,  93  Oal.  241,  29  Pac.  5i 
27  Am.  St.  Rep.  186;  Ramsbottom  y.  Bailey,  124  Cal.  259,  56  Pac  103& 
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a  position  that  establishing  his  demand  would  entitle  him  to  a  judg- 
ment in  his  favor."  ^'®  Thus,  in  an  action  of  debt  for  money  lent 
and  other  causes,  the  defendant  pleaded  in  bar  a  former  recovery 
by  the  plaintiff  of  the  same  claim,  had  in  a  suit  on  a  promissory 
note  and  for  work  and  labor.  But  it  was  held  that  the  plea  was  bad, 
inasmuch  as  the  plaintiff,  in  the  former  suit,  could  not  have  given  evi- 
dence of  money  lent,  and  consequently  the  present  demand  could  not 
have  been  proved.^*^ 

But  the  rule  applies  not  only  where  questions  affecting  the  relative 
rights  of  the  parties  could  not  be  litigated  on  account  of  the  form  of 
the  action,  or  the  scope  of  the  issues  as  determined  by  the  pleadings, 
but  also  in  cases  where  such  questions  were  excluded  from  consider- 
ation because  the  particular  court  had  no  jurisdiction  to  pass  upon, 
ihem.  Thus,  where  the  powers  of  probate  courts  are  limited  to  par- 
ticular inquiries,  or  particular  kinds  of  proceedings,  instances  of  the 
application  of  the  rule  may  be  found,^*^  and  matters  which  are  cog- 
nizable only  in  equity  are  not  concluded  by  the  judgment  in  an  action 
at  law,  where  they  could  not  be  set  up  or  tried.^*' 

§  610.    Jndsment  on  Matters  not  Presented. 

We  have  elsewhere  shown  that  if  the  court  assumes  to  pass  judg- 
ment upon  a  point  or  question  not  submitted  to  its  arbitrament  by 
the  parties  in  their  pleadings,  nor  drawn  into  controversy  by  the 
course  of  the  evidence,  the  judgment,  to  that  extent,  is  without  juris- 
<liction  and  consequenjly  nuH.'^*  It  follows  that  the  judgment  of  a 
court  upon  a  subject  of  litigation  within  its  general  jurisdiction,  but 
not  brought  before  it  by  any  statement  or  claim  of  the  parties,  is  not 
conclusive  of  that  matter  in  any  subsequent  controversy,  by  reason 
f  f  its  invalidity.^'"    Thus,  in  an  action  to  restrain  defendant's  use 

»»o  Fifleld  V.  Edwards,  39  Mich.  2C4. 

^21  Athearn  t.  Brannan,  8  Blackf.  (Ind.)  440. 

"» Sanders  v.  Soutter.  126  N.  Y.  193,  27  N.  E.  263;  Puterbaugh  v.  Puter- 
haugh.  7  Ind.  App.  280,  33  N.  B.  808;  Doddridge's  Estate  v.  Doddridge,  24. 
Ind.  App.  60,  56  N.  E.  112. 

"» White  V.  Crew,  16  Ga.  416. 

'»*  Supra,  vol.  1,  i  242. 

T»  Spoors  V.  Cowen,  44  Ohio  St.  497.  9  N.  E.  132;    Semple  v.  British  Co- 
lumbia Bank.  5  Sawy.  394,  Fed.  Gas.  No.  12,060;   Mitchell  v.  Insley,  33  Kan^ 
2LAWJUDG.-G0  (945) 


§   620  LAW  OF  JUDGMENTS.  (Ch.  18 

of  a  name  which  plaintiff  claims  as  his  trade-mark,  where  the  judg- 
ment is  that  defendant  be  restrained  as  prayed,  and  that  he  account 
to  plaintiff  for  all  the  contracts  procured  by  him  under  the  name 
in  question,  a  finding  of  fact  that  defendant-  had  been  employed  to 
sell  plaintiff's  goods  at  a  certain  commission  is  irrelevant,  and  is  not 
res  judicata  upon  the  rate  of  commissions  in  a  subsequent  action  by 
defendant  for  such  commissions.^*'  So  where,  in  an  action  of  eject- 
ment, the  consideration  of  the  character  of  the  title  is  foreign  to  the 
case  and  unnecessary  for  its  disposition,  any  declaration  in  the  decree 
as  to  that  title  is  without  binding  force  as  an  adjudication,  either  upon 
parties,  privies,  or  strangers.^*^  And  a  judgment  obtained  in  an 
action  to  have  a  deed  declared  to  be  merely  a  mortgage,  which  fur- 
ther declares  that  the  grantor  is  tenant  of  the  grantee,  is  not  evidence 
On  the  latter  question,  the  same  not  having  been  in  issue  in  the  suit, 
and  the  fact  being  wholly  immaterial  to  the  judgment.^** 

8  620.    Claiflts  Withdrawn  or  WitUieUL 

According  to  the  general  doctrine  of  the  cases,  where  a  former 
judgment  is  set  up  as  a  bar,  or  as  conclusive  evidence  of  a  particular 
fact  or  matter,  the  plaintiff  may  avoid  the  estoppel  by  showing  that 
such  matter,  though  involved  in  the  prior  litigation,  was  distinctly 
withdrawn  or  abandoned,  or  stricken  out  on  motion,  or  ruled  out 
by  the  court  as  irrelevant,  and  so  withheld  from  the  consideration  of 
the  jury,  and  therefore  constituted  no  part  of  the  verdict  or  judg- 
ment.''^*    Thus,  if  a  plaintiff  sues  for  several  distinct  causes  of  action, 

(354,  7  Pac.  201;  People  v.  Johnson,  37  Barb.  (N.  Y.)  502;  Hume  v.  Commerdal 
Bank,  1  Lea  (Tenn.)  220;  Mclntire  v.  Llnehan,  178  Mass.  263,  59  N.  E.  767;  In 
re  Metropolitan  Ry.  Oo.,  58  Hun,  5G3,  12  N.  Y.  Supp.  859;  Fox  v.  MeCk)mb,  6:^ 
Hun,  630,  17  N.  Y.  Supp.  783;  GUlim  v.  Daviess  County  (Ky.)  14  S.  W.  838; 
East  Tennessee.  V.  &  G.  Ry.  Co.  v.  Mahoney,  89  Tenn.  311,  15  S.  W.  652;  Mc- 
Donald V.  McCoy,  121  Cal.  55,  53  Pac.  421. 

7  26  Springer  v.  Bien,  128  N.  Y.  99,  27  N.  E.  1076. 

727  Fulton  V.  Hanlow,  20  Cal.  450. 

728  People  V.  Johnson,  14  Abb.  Prac.  (N.  Y.)  416. 

729  Seddon  v.  Tutop,  6  Term  R.  607;  McCorab  ▼.  Frlnk,  .149  U.  S.  (S9.  IS 
Sup.  Ct  993,  37  L.  Ed.  876;  Croft  v.  Steele.  6  Watts  (Pa.)  373;  Kaster  v. 
Welsh,  157  Pa.  590.  27  Atl.  668;  Salinas  v.  0.  Aultman  &  Co.,  45  S.  C.  283,  22 
S.  E.  889;  Brothers  v.  Beolt,  75  Miss.  482,  22  South.  944;  Haas  v.  Taylor,  8r) 
Ala.  459,  2  South.  633;   Patricia  y.  Commissioners*  Court  (Tex.)  6  S.  W.  62a; 
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and,  by  leave  of  court,  withdraws  one  of  them,  and  proceeds  to  judg- 
ment for  the  others,  it  is  no  bar  to  a  subsequent  action  for  the  claim 
so  withdrawn.^'*  So  where  it  appears  on  the  very  face  of  the  judg- 
ment that  the  plaintiff's  demand  was  not  passed  upon  by  the  court,  but 
that  the  plaintiff  applied  for  a  discontinuance,  and  on  its  being  re- 
fused, he  declined  giving  any  evidence,  and  the  court  merely  consid- 
ered the  counterclaim  of  the  defendant,  and  gave  a  judgment  in  his 
favor  for  the  amount,  the  plaintiff  may  bring  another  suit  for  the 
demand  which  he  declined  to  submit  for  adjudication  in  the  former 
action.^*^  But  this  rule  must  not  be  taken  for  more  than  it  is  worth. 
It  applies  only  to  cases  in  which  the  claim  reserved  is  a  distinct  and 
independent  matter  and  legally  capable  of  being  detached  from  the 
rest  of  the  plaintiff's  case.  It  is  therefore  a  complementary  part  of 
the  rule  that  the  plaintiff  must  ask  for  all  he  is  entitled  to  in  the  first 
action,  and  anything  is  barred  which  might  and  should  have  been 
presented  as  an  inseparable  part  of  his  demand.^*^  The  rule,  as  thus 
understood,  applies  equally  to  matters  of  defense  first  set  up  and  then 
withdrawn.''*^     For  instance,  a  judgment  for  the  plaintiff  in  an  action 


Wood  V.  CahUl,  21  Tex.  Civ.  App.  38,  50  S.  W.  1071;  Smith  v.  Talbot,  11  Ark. 
<5fl6;  Parker  v.  Shannon,  137  111.  37(5,  27  N.  E.  525;  Biiseh  v.  Jones,  94  Mich. 
1*23,  53  X.  W.  1051;  Johnson  v.  Johnson,  20  Colo.  143,  30  Pac.  898;  McXlcholas 
V.  Lake,  13  Colo.  App.  164,  50  Pac.  987;  Bingham  v.  Honeyman,  32  Or.  129, 
r»2  Pac.  755;  Johnson  v.  Vance,  86  Cal.  110.  24  Pac.  862.  Compare  Barrett  v; 
Falling.  8  Or.  152;  Glenn  v.  Savage,  14  Or.  567,  13  Pac.  442;  Stern  v.  Wash- 
ington Nat.  Bank,  14  Wash.  511,  45  Pac.  37. 

T«o  KlUion  ▼.  Wright,  34  Pa.  91;  Steelman  v.  Sites'  Ex'rs,  35  Pa.  216;  Wood 
V.  Ctorl,  4  Mete.  (Maas.)  203;  Boston  Blower  Co.  v.  Brown,  149  Mass.  421,  21 
X.  K  883;  Lonw  v.  Davis,  13  Johns.  (X.  Y.)  227. 

"iJonea  v.  Underwood.  35  Barb.  (X.  Y.)  211.  See  Crebbin  v.  Bryce,  24 
Tex.  Civ.  App.  532,  60  S.  W.  587;  Rackley  v.  Fowlkes  (Tex.  Civ.  App.)  36  S. 
W.  75.  But  a  party  may  not  present  issues  for  determination,  and  avoid  the 
effect  of  an  estoppel  by  withholding  proof  thereof.  Slater  v.  Skirvlng,  51 
Neb.  108.  70  N.  W.  493,  66  Am.  St.  Rep.  444. 

T«a  Thompson  v.  Myrick,  24  Minn.  4. 

*ss  Where  a  right  to  redeem  from  a  tax  sale  was  pleaded  as  an  equitable 
defense  to  an  action  of  ejeetment  brought  by  the  purchaser,  but  the  defense 
was  withdrawn  at  the  trial,  it  was  held  that  a  Judgment  for  the  plaintiff 
would  be  no  bar  to  a  suit  to  redeem.  Gockerill  v.  StafTord,  102  Mo.  57,  14  S. 
W.  813.  So  where,  in  an  action  for  the  recovery  of  land,  two  defenses  are 
set  up.— the  second  being  only  as  to  a  part  of  the  land,— and  the  judge  limits 
the  verdict  to  the  second  defense,  and  the  jury  returns  a  general  verdict  for 
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for  use  and  occupation  of  land,  in  which  the  defendant  alleged  that  he 
was  in  possession  under  a  contract  to  purchase  the  land,  but  after- 
wards struck  out  the  allegations  in  regard  to  the  contract,  does  not 
bar  the  defendant  from  claiming,  in  a  subsequent  action  in  ejectment 
for  the  same  land,  for  improvements  made  while  in  possession  under 
said  contract,  as  improvements  made  while  in  possession  under  color 
of  title.^^*  But  to  admit  a  suit  for  a  matter  once  offered  to  be  proved 
as  a  set-off  and  rejected,  there  must  be  clear  proof  that  it  was  with- 
drawn by  the  party.'** 

§  621.    Entire  Demands  cannot  be  Severed. 

Growing  out  of  the  rule  which  forbids  the  splitting  up  of  an  indi- 
visible claim  or  demand,'**  there  is  a  corollary  or  subsidiary  rule 
which  has  a  most  important  bearing  upon  the  doctrine  now  under 
consideration.  It  may  be  expressed  as  follows :  When  the  cause  of 
action  upon  which  a  judgment  is  rendered  is  entire,  and  therefore 
insusceptible  of  severance  or  apportionment,  the  estoppel  will  extend 
to  the  whole,  and  it  cannot  be  shown,  even  on  the  clearest  evidence, 
that  any  part  was  withheld  from  the  decision.'*'  Thus  where  a  re- 
covery has  been  had  in  a  suit  in  which  the  plaintiff  counted  for  an 
entire  demand,  the  record  of  such  recovery  is  a  conclusive  bar  to 
another  suit  brought  on  the  same  contract,  to  recover  a  sum  which 
was  included  in  the  declaration  in  the  first  suit,  and  the  plaintiff  will 
not  be  permitted  to  prove  that  no  evidence  was  given  to  the  former 
jury  in  support  of  the  latter  claim.'**  But  where  the  cause  of  action 
is  severable  in  its  nature,  or  where  several  distinct  causes  of  action 

the  defendant  the  Judgment  is  res  Judicata  only  as  to  the  land  included  in 
the  second  defense.     Duren  v.  Kee,  41  S.  C.  171,  19  S.  E.  402. 

7  34  Finnogan  v.  Campbell.  74  Iowa,  158,  37  N.  W.  127.  And  see  Shaw  t. 
Broadbent,  129  N.  Y.  114,  29  N.  E.  238. 

7 36  Mulrhead  v.  Kirkpatricli.  2  Pa.  425. 

786  Infra,  §  734. 

78T  Brockway  v.  Kinney,  2  Johns.  (N.  Y.)  210;  Farrington  v.  Payne,  15 
Johns.  (N.  Y.)  432;  Hess  v.  Heebie,  4  Serg.  &  R.  (Pa.)  246;  CarvUl  v.  Gar- 
rlgues,  5  Pa.  152;  Embury  v.  Conner,  3  N.  Y.  511,  53  Am.  Dec.  325;  Duffy  v. 
Lytle,  5  Watts  (Pa.}  120:  Miller  v.  Manlce,  6  Hill  (N.  Y.)  114;  Ramsey  v. 
Heradon,  1  McLean,  450,  Fed.  Oas.  No.  11,546;  O'Neal  v.  Brown,  21  Ala.  482; 
Warren  v.  Comings,  6  Cush.  (Mass.)  103;   Converse  v.  Colton,  49  Pa,  34(>. 

78  8  Hess  V.  Heebie,  6  Serg.  &  R.  (Pa.)  57. 
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were  set  forth  in  the  same  declaration,  although  it  will  still  be  pre- 
sumed that  the  judgment  includes  the  whole,  yet  this  presumption 
may  be  rebutted  by  clear  evidence  that  it  extends  only  to  part.^'^ 

8  622.    Faots  Aflsuinecl  or  Admitted. 

In  pursuance  of  the  general  principle  that  a  former  judgment  or 
decree  between  the  same  parties  is  conclusive  evidence  only  of  the 
facts  which  were  in  issue  and  decided,  it  is  held  that  such  an  adjudi- 
cation is  not  proof  of  facts  which  were 'assumed  or  admitted  for  the 
purposes  of  the  former  suit,  but  which  were  only  incidentally  or  col- 
laterally in  question  there,  or  were  not  necessary  to  its  determina- 
tion.'*® But  in  respect  to  facts  which  were  essential  to  the  judgment, 
— facts  without  which  the  judgment  could  not  legally  have  been  given 
as  It  was  given, — the  adjudication  is  as  conclusive  in  subsequent 
litigation  between  the  same  parties,  when  such  facts  were  confessed 
or  admitted  in  the  pleadings,  as  it  would  be  if  they  had  been  contested 
and  found  by  the  verdict.^*^  Thus,  an  admission  by  defendant  of 
an  allegation  in  the  complaint  that  a  deed  made  by  plaintiff  to  de- 
fendant was  in  fact  a  mortgage  is  equivalent  to  a  finding  on  that 
point,  and  is  decisive  in  a  subsequent  action  between  the  parties.'*^ 
On  the  same  principle,  a  proposition  assumed  or  decided  by  the  court 
to  be  true,  and  which  must  be  so  assumed  to  establish  another  propo- 
sition, which  expresses  the  conclusion  of  the  court,  is  as  effectually 
passed  on  as  the  matter  directly  decided.''** 

""Brown  v.  King,  10  Mo.  56;  Goddard  v.  Seldcn,  7  CJonn.  521;  Smith  v. 
Talbot,  6  Eng.  G66;  Webster  v.  liCe,  5  Mass.  334;  Badger  v.  Titcomb,  15  Pick. 
(Mass.)  409,  26  Am.  Dec.  611;  Croft  v.  Steele,  6  Watts,  373;  Converse  v.  Colton, 
49  Pa.  346;  Paine  v.  Schenectady  Ins.  Co.,  12  R.  I.  440.  ' 

7*0  Mason's  Bx'rs  ▼.  Alston,  9  N.  Y.  28,  59  Am.  Dec.  515;  Dickinson  v. 
Price,  64  Hmi,  149.  18  N.  Y.  Supp.  801;  Boileau  v.  Rutlin,  2  Exch.  065. 

T*i  Harper  t.  Harper,  3  C.  O.  A.  415,  53  Fed.  35;  Miller  v.  Union  Switch  & 
Sljnial  Co.,  59  Hun,  624,  13  N.  Y.  Supp.  711;  Davenport  v.  Buffington  (Ind.  T.) 
45  S.  W.  128. 

'«  Fowler  v.  Osborne,  111  N.  C.  404,  16  S.  E.  470. 

^«*  Trustees  of  School  District  No.  28  v.  Stocker,  42  N.  J.  Law,  115. 
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§  623.    Eridenoe  to  Identify  Points  Adindsod. 

It  has  been  held  in  a  few  cases  (principally  very  early  decisions) 
that  the  record  of  a  judgment  in  a  former  suit  between  the  same  par- 
ties, to  constitute  an  estoppel,  must  show  that  the  same  subject- 
matter  had  been  passed  upon  and  adjudicated  in  that  suit.  In  other 
words,  that  an  estoppel  cannot  be  created  by  parol  evidence  helping 
out  a  record;  but  to  constitute  an  estoppel  by  a  former  judgment, 
the  precise  point  which  is  to  icreate  the  estoppel  must  have  been  put 
in  issue  and  decided,  and  that  it  was  so  put  in  issue  and  decided  can 
appear  by  the  record  alonc.^**  But  this  doctrine,  so  far  as  concerns 
the  kind  of  evidence  admissible  to  identify  the  points  adjudicated,  is 
now  generally  repudiated. 

§  624.    Parol  Proof  Admisiible. 

It  is  now  fully  settled  upon  the  authorities  that  extrinsic  evidence, 
when  not  inconsistent  with  the  record  and  not  impugning  its  verity, 
is  admissible  for  the  purpose  of  identifying  the  points  litigated  and 
decided  in  a  former  action  between  the  same  parties,  when  the  judg- 
ment therein  is  set  up  as  a  bar  or  estoppel  in  the  case  on  trial.^** 

T44  Sintzenlek  v.  Lucas,  1  Esp.  N.  P.  43;  The  Vincennes,  3  Ware,  171,  Fed 
Cas.  No.  16,945;  Church  v.  Leavenworth,  4  Day  (Conn.)  281;  Smith  v.  Sher- 
wood, 4  Conn.  276,  10  Am.  Dec.  143;  Jackson  v.  Wood,  3  Wend.  (N.  Y.)  27; 
Davis  V.  Talcott,  14  Barb.  (X.  Y.)  611;  Manny  v.  Harris,  2  Johns.  (N.  Y.)  29, 
3  Am.  Dec.  386;  Clemens  v.  Murphy,  40  Mo.  121. 

74  6  Ricardo  v.  Garcias,  12  Clark  &  F.  368;  I^ngmead  ▼.  Maple,  18  C.  B.  (N. 
S.)  255;  Aspden  v.  Nixon.  4  How.  467,  11  L.  Ed.  1059;  Russell  v.  Place,  W  U. 
S.  606,  24  L.  Ed.  214;  Wilson's  Ex'r  v.  Deen,  121  U.  S.  525,  7  Sup.  Ct  1004,  30 
L.  Ed.  080;  Rlcaud  v.  Tysen  (C.  C.)  78  Fed.  561;  Fayerweather  v.  Rltch  (C. 
C.)  88  Fed.  713;  Newton  Manuf'g  Co.  v.  WUgus  (Q  G.)  00  Fed.  483;  Dunlap 
v.  Glidden,  34  Me.  519;  Rogers  v.  Libbey,  35  Me.  200;  King  v.  Chase,  15  N. 
H.  9,  41  Am.  Dec.  675;  Aiken  v.  Peck,  22  Vt.  255;  Post  v.  SmUie,  48  VL  185; 
Gage  v.  Holmes,  12  Gray  (Mass.)  428;  Burlen  v.  Shannon,  99  Mass.  200.  96 
Am.  Dec.  733;  Hood  v.  Hood,  110  Mass.  483;  Supples  v.  Cannon,  44  Conn. 
424;  Snider  v.  Croy,  2  Johns.  (N.  Y.)  227;  Stowell  v.  Chamberlain,  3  Thomp. 
&  C.  374;  Oarleton  v.  Lombard,  Ayres  &  Co.,  140  N.  Y.  137,  43  N.  E.  422; 
Tarns  v.  Lewis,  42  Pa.  402;  Follansbee  v.  Walker,  74  Pa.  306;  Richmond  v. 
Hays,  3  N.  J.  Law.  492;  Hughes  v.  Jones,  2  Md.  Ch.  178;  Whltehurst  v.  Rog- 
ers. 38  Md.  503;  Gist  v.  McJunkin,  1  Speers  (S.  C.)  157;  Newton  ManuFg  Co. 
V.  White,  47  Ga.  400;  Rake*8  Adm'r  v.  Pope,  7  Ala.  161;  Robinson  v.  Lane,  22 
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That  is,  "it  is  not  necessary  as  between  parties  and  privies  that  the 
record  should  show  the  question  upon  which  the  right  of  the  plaintiff 
to  recover  or  the  validity  of  the  defense  depended,  for  it  to  operate 
conclusively;  but  only  that  the  same  matter  in  controversy  might 
have  been  litigated,  and  extrinsic  evidence  would  be  admitted  to 
prove  that  the  particular  question  was  material  and  was  in  fact  con- 
tested and  that  it  was  referred  to  the  decision  of  the  jury."  ^*®  The 
ancient  rule  must  therefore  be  regarded  as  modified  by  the  later  deci- 
sions, so  as  to  assume  the  following  form:  The  record  must  show 
that  the  same  matter  might  have  come  in  question  on  the  former  trial, 
and  then  the  fact  that  it  did  come  in  question  may  be  shown  by  extrin- 
sic proof.^*^  For  example,  where,  in  an  action  of  ejectment,  the  de- 
fendant, to  defeat  the  action,  introduced  and  read  in  evidence  the 
record  of  a  judgment  in  a  former  action  of  ejectment  between  the 
same  parties  for  the  same  premises,  by  which  it  appeared  that  a  ver- 
dict was  rendered  for  the  defendant  and  a  judgment  entered  thereon, 
it  was  held  that  the  plaintiff  might  prove  by  a  person  present  what 
title  the  defendant  set  up  and  established  on  the  former  trial,  and  on 
what  questions  the  suit  was  litigated  and  decided,  those  facts  not 
appearing  by  the  record.^** 

Further,  if  the  record  is  silent  or  ambiguous,  as  to  the  points  at 
issue  and  the  grounds  of  the  decision,  parol  evidence  is  not  only 
competent  to  identify  the  questions  adjudged,  but  it  may  become 
necessary  in  order  to  insure  the  effect  of  the  judgment  as  an  estop- 
pel. "If  it  appear  that  several  distinct  matters  may  have  been  liti- 
gated, upon  one  or  more  of  which  the  judgment  was  rendered,  the 

Ml88. 161;  Foster  v.  Wells,  4  Tex.  101;  Reast  v.  Donald,  84  Tex.  648,  19  S.  W. 
TU6;  Davte  v.  Schaffner,  3  Tex.  Civ.  App.  121,  22  S.  W.  822;  Gates  v.  Bennett. 
33  Ark.  475;  Bottorff  v.  Wise,  53  Ind.  82;  Barger  v.  Hobbs,  67  111.  592;  George 
r.  Qlilespie,  1  G.  Greene  (Iowa)  421;  Amsden  v.  Dubuque  &  S.  G.  R.  Co.,  32 
Iowa,  288;  Sweet  v.  Maupin,  65  Mo.  65;  DrlscoU  v.  Damp,  16  Wis.  106;  Ma- 
baffey  y.  Rogers,  10  Ohio  Clr.  Ct.  R.  24;  Leopold  v.  City  of  Chicago,  150  IlL 
568,  37  N.  E.  892;  Irish-American  Bank  v.  Ludlum,  56  Minn.  317,  57  N.  W 
W7;  McLeod  ▼.  Lee,  17  Nev.  103,  28  Pac.  124;  Graves  v.  Hebbron,  125  Cal 
«0,  58  Pac.  12. 

T«*  Washington  A.  &  G.  Steam  Packet  Co.  y.  Sickles,  24  How.  333,  16  L 
E<L6S0. 

f  «T  Yonng  y.  RnmmeU,  2  Hill,  478,  38  Am.  Dec.  594« 

f «•  BriggB  y.  Wells,  12  Barb.  567. 
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whole  subject-matter  of  the  action  will  be  at  large  and  open  to  a  new 
contention,  unless  the  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined.".^*'  A  good  il- 
lustration of  this  rule  is  found  in  the  case  of  McDowell  v.  Langdon,"* 
where  it  was  held  that  a  verdict  and  judgment  for  the  defendants,  in 
an  action  at  law  for  obstructing  the  flow  of  water  to  the  plaintiff's 
mill,  on  a  plea  of  not  guilty  and  a  specification  of  defense  denying 
both  the  plaintiff's  right  and  any  injury  thereof,  were  no  bar  to  a 
suit  in  equity  to  restrain  such  obstruction,  where,  upon  the  record 
of  the  former  action,  it  was  doubtful  (and  was  not  shown  by  extrinsic 
evidence)  whether  the  defendants  in  that  case  prevailed  on  the  ground 
that  they  had  the  right  which  they  claimed  in  their  specification  of 
defense,  or  on  the  ground  that  they  had  done  no  acts  in  violation  of 
the  plaintiff's  rights. 

8  625.    Record  oaimot  be  Contradioted. 

It  is  very  necessary  to  be  borne  in  mind,  in  connection  with  the 
rules  just  stated,  that  the  averments  or  disclosures  of  the  record,  in 
respect  to  the  matters  decided,  cannot  be  controverted  by  any  extra- 
neous evidence.  They  may  be  explained,  when  ambiguous.  They 
may  be  made  specific,  when  generally  expressed.  But  they  cannot 
be  contradicted.' °^  When  it  is  apparent  on  the  face  of  the  proceed- 
ings in  the  former  action  that  the  question  in  controversy  was  liti- 
gated therein,  the  mere  production  of  the  record  will  be  enough.'" 

T4»  Chrisman's  Adm'x  v.  Harman,  29  Grat  (Va.)  494,  26  Am.  Rep.  387; 
Russoll  V.  Place,  94  U.  S.  GOC,  24  L.  Ed.  214;  Clark  v.  Blair  (O.  C.)  14  Fed. 
812;  Jones  v.  Beaman,  117  N.  C.  259,  23  S.  E.  248;  Morgan  v.  Mitchell,  52 
Neb.  6(57,  72  N.  W.  1055;  Slater  v.  Skirving,  51  Neb.  108.  70  N.  W.  493»  66 
Am.  St.  Rep.  444;  Lillis  V.  People's  Ditch  Co.  (Gal.)  29  Pac.  780;  Lea  v. 
I^ea,  99  Mass.  493,  9G  Am.  Dec.  772;  Strauss  v.  Meertief,  Oi  Ala.  299,  3S 
Am.  Rep.  8. 

760  3  Gray  (Mass.)  513. 

TBI  Alabama  Iron  &  R.  Co.  v.  Austin,  36  C.  O.  A.  536,  94  Fed.  897;  Fuller 
V.  Metropolitan  Life  Ins.  Co.,  68  Conn.  55,  85  Ati.  766,  57  Am.  St.  Rep.  81; 
In  re  Broderick,  25  Misc.  Rep.  534,  56  N.  T.  Supp.  99;  McGrady  v.  Monks, 
1  Tex.  Civ.  App.  611,  20  S.  W.  959;  Pilcher  v.  Ligon,  91  Ky.  228,  15  S.  W. 
513;  Winans  v.  Rosecrans,  8  Kan.  App.  455,  54  Pac.  508;  Eaton  y.  Harth, 
45  lU.  App.  355. 

7fi2  Lander  T.  Arno,  65  Me.  28;   Emphre  State  NaU  Oo,  t.  American  Solid 
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"If  the  record  of  the  former  trial  shows  that  the  verdict  could  not 
have  been  rendered  without  deciding  the  particular  matter,  it  will  be 
considered  as  having  settled  that  matter  as  to  all  future  actions  be- 
tween the  parties."  ^"*  Where  the  declaration  in  the  first  suit  states 
a  particular  matter  as  the  ground  of  action,  and  issue  is  taken  thereon 
by  the  defendant,  parol  proof  is  not  admissible  to  show  that  a  differ- 
ent subject  was  litigated  upon  the  trial.''"* 

§  620.    Parol  ETlAeaoe  aot  Admissible  to  Enlarge  the  EstoppeL 

It  is  held  that  parol  evidence  is  not  admissible  to  show  that  a  judg- 
ment was  founded  upon  matters  not  presented  by  the  pleadings. 
"The  record  is  conclusive  evidence,"  says  the  supreme  court  of  Maine, 
"that  the  judgment  was  rendered  upon  some  one  or  more  of  the 
issues  legitimately  raised  by  the  pleadings  of  the  parties.  The  parol 
proof  is  only  to  distinguish  which  of  those  several  issues  were  decided, 
or  to  show  that  some  particular  fact  was  decided  in  the  determina- 
tion of  some  of  those  issues."  ^*"  But  by  recurring  to  a  former  sec- 
tion, in  which  we  discussed  the  meaning  of  the  phrase  "the  matter 
in  issue,"  it  will  be  seen  that  the  most  approved  doctrine  makes  the 
judgment  conclusive  of  any  matter  which,  though  not  technically 
and  statedly  at  issue  on  the  pleadings,  became  the  actual  turning- 
point  of  the  case  and  the  actually  decisive  question.' "•  Hence  we 
must'  state  the  present  branch  of  the  main  rule  somewhat  as  follows  • 
Parol  evidence  is  not  admissible  to  enlarge  the  estoppel  beyond  the 
limits  of  those  points  or  questions  which,  from  the  face  of  the  plead- 
ings, might  have  become  the  vital  issue  in  the  former  trial. 

Leather  Button  Co.,  21  C.  O.  A.  152,  74  Fed.  864;  Sargent  &  Co.  v.  New 
Hareii  Steamboat  Ck>.,  05  Oonn.  116,  31  Atl.  543. 

"a  Washington,  A.  &  G.  Steam  Packet  Co.  v.  Sickles,  5  Wall.  580,  18  L.  Ed. 
550. 

T"  CampbeU  ▼.  Butts,  8  N.  Y.  173. 

f>>  Jones  T.  Perkins,  54  Me.  393.  See,  also,  Manny  y.  Harris,  2  Johns. 
(K.  Y.)  24,  3  Am.  Dec.  386;  Topllff  v.  Topllff,  8  Ohio  Clr.  Ct.  R.  56. 

^•«  Supra,  f  614. 
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§  627.    General  Deolavation  or  lieaeral  Pleaa. 

The  ancient  rule  of  law,  that  in  order  to  constitute  a  judgment  an 
estoppel,  it  was  necessary  that  it  should  appear  from  the  record 
itself  that  the  precise  point  was  in  issue  and  decided,  could  only  refer, 
and  could  only  be  practically  applied,  to  instances  of  special  plead- 
ing, where  there  is  a  precise  averment  on  one  side  and  an  equally 
precise  denial  on  the  other.  But  such  cases  are  comparatively  rare. 
Under  the  modern  systems,  admitting  general  declarations  and  gen- 
eral pleas,  it  can  but  seldom  appear  from  the  record  what  was  the 
precise  subject-matter  of  the  suit  or  the  precise  point  litigated. 
Here,  then,  according  to  all  the  best  authorities,  parol  evidence  is 
always  admissible  to  show  such  subject-matter  or  point  controverted ; 
and  when  it  is  thus  clearly  shown,  the  judgment  is  equally  as  conclu- 
sive as  if  the  record  itself  showed  the  same  fact."'  "The  modem 
mode  of  declaring  in  most  general  use  is  to  insert  several  general 
counts,  and  when  in  such  case  the  general  issue  is  pleaded,  a  vast 
variety  of  diflferent  claims  may  be  put  in  issue  and  tried, — so  various, 
indeed,  that  in  most  cases  it  is  found  necessary  to  call  in  the  assist- 
ance of  the  court  previously  to  the  trial,  to  require  the  plaintiff  to  give 
in  a  bill  of  particulars  or  specifications  of  the  claims  which  he  means 
to  give  in  evidence,  in  order  to  apprise  the  defendant  of  the  actual 
claims  relied  on,  which  the  declaration  does  not  do,  to  enable  him  to 
go  to  trial  with  any  safety.  When  such  a  judgment  is  pleaded  in  bar, 
it  seems  to  be  liberal  enough,  and  going  as  far  in  support  of  a  judg- 
ment as  experience  will  warrant,  to  consider  it  as  prima  facie  evi- 
dence of  a  prior  adjudication  of  every  demand  which  might  have 
been  drawn  into  controversy  under  it,  leaving  it,  like  other  prima  facie 
evidence,  to  be  encountered  and  controlled  by  any  other  competent 
evidence  tending  to  show  that  any  particular  demand  was  not  offered 

TBT  Miles  V.  CaldweU.  2  Wall.  35,  17  L.  Ed.  755;  Perkins  v.  Walker.  1» 
Vt.  144;  Atwood  v.  Robbins,  35  Vt  530;  Sawyer  v.  Woodbury,  7  Gray 
(Mass.)  499,  66  Am.  Dec.  518;  Merritt  v.  Morse,  108  Mass.  270;  Supples  v. 
Cannon,  44  Oonn.  424;  Belleville  &  St.  L.  Ry.  Co.  v.  Lea  the.  28  C.  C.  A-  279, 
84  Fed.  103;  Sawyer  v.  Nelson.  160  111.  629,  43  N.  E.  728;  Lewis  v.  Ocean 
Nav.  &  Pier  Co.,  125  N.  Y.  341,  26  N.  E.  301;  Stedman  v.  Patchin,  34  Barb. 
(N.  Y.)  218;   HaUer  v.  Pine,  8  Blackf.  (LnCL)  175,  44  Am.  Dec.  762. 
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or  considered."  ^•^  In  point  of  fact,  as  was  remarked  in  another 
case,  independent  of  evidence  as  to  the  points  in  issue  upon  the  trial, 
the  record  of  a  judgment  upon  a  general  declaration  only  shows  that 
there  was  once  a  law-suit  about  the  property,  in  which  something 
was  decided,  and  such  evidence  would  be  inadmissible  for  want  of 
materiality^'*  But  still,  in  an  action  where  there  are  numerous 
issues  and  a  general  verdict,  it  must  be  intended  that  the  verdict  is 
as  comprehensive  as  the  issues,  and  concludes  every  fact  at  issue, 
though  parol  proof  will  be  received  to  show  which  issue  was  tried.'®*^ 
For  instance,  in  an  action  of  trespass  q.  c.  f.,  the  defendant  pleaded 
a  former  recovery;  the  record  of  the  former  suit  showed  that  the 
picas  were  (i)  not  guilty,  and  (2)  a  special  plea  of  right  of  way  over 
the  land  on  which  the  trespass  was  assigned,  and  that  there  was  a 
general  verdict  and  judgment  for  defendant;  it  was  held  that  parol 
evidence  was  admissible  to  show  t^at  the  former  trial  was  had  on 
only  one  of  the  said  pleas.'** 

I  628.    Pmrol  ETidenoe  to  Esoape  the  Estoppel. 

Whenever  a  judgment  in  a  former  action  is  relied  upon  as  conclu- 
sive of  a  particular  point  or  question,  it  may  be  shown  by  extrinsic 
evidence,  not  inconsistent  with  the  record,  that  such  point  or  ques- 
tion was  not  adjudicated  in  that  action,  if  in  law  the  judgment  could 
have  been  rendered  on  any  other  ground.'**     "It  is  a  well  settled 

rule  of  law  that  if  a  verdict,  award,  or  judgment  of  a  court  of  com- 

t 

f  ft*  Bridge  v.  Gray,  14  Pick.  (Mass.)  55,  25  Am.  Dec.  358.  See,  also,  Hunger- 
ford's  Appeal.  41  Coim.  322;  Ingwensen  v.  Buchholz,  88  111.  App.  73. 

"•  Taylor  v.  Dustin,  43  N.  H.  493. 

T«»  Hall  V.  Zeller,  17  Or.  381,  21  Pac.  192.  And  see  Slater  v.  Skirving.  51 
Neb.  406,  70  N.  W.  493,  66  Am.  St  Bep.  444;  Downing  v.  Missouri,  K.  &  T. 
Ry.  Ca.  70  Mo.  App.  657;  Topliff  v.  Topllff.  8  Ohio  ar.  Ct.  R.  55. 

7«i  Aiken  v.  Stewait,  4  Wkly.  Notes  Gas.  180.  See,  also,  Fendall  v.  United 
States,  14  GL  CI.  247. 

7«>  Johnson  v.  Smith,  15  East,  213;  Whittemore  v.  Whittemore,  2  N.  H. 
*-»;  Parks  v.  Moore,  13  Vt.  183,  37  Am.  Dec.  589;  Parker  v.  Thompson,  3 
Pick.  (Mass.)  429;  Phillips  v.  Berick.  16  Johns.  (N.  Y.)  136,  8  Am.  Dec.  299; 
Coleman's  Appeal,  62  Pa.  252;  Swayne  v.  Lyon,  67  Pa.  430;  Southside  R. 
Co.  V.  Daniel,  20  Grat  (Va.)  363;  Allebaugh  v.  Coakley,  75  Va.  628;  Dunlap 
r.  Edwards,  29  Miss.  41;  Bottorff  v.  Wise,  53  Ind.  32;  State  v.  Morton,  18 
Mo.  53;  Sweet  v.  Maupin,  65  Mo.  65. 
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petent  jurisdiction,  has  apparently,  but  not  necessarily,  covered  the 
very  ground  on  which  a  second  action  is  brought,  though  this  would 
be,  perhaps,  prima  facie  evidence  that  the  matter  had  passed  in  rem 
judicatam,  yet  it  may  still  be  averred,  and  proved  by  parol  testi- 
mony, that  the  cause  of  the  second  action  was  not  in  issue,  and  the 
point  to  be  established  by  it  was  not  in  fact  decided,  in  the  former 
•  case."  '••  So  it  is  competent  to  prove  that  a  former  action  was  de- 
cided solely  on  one  particular  ground,  although  there  was  another 
ground  of  defense  concerning  which  evidence  was  offered  on  both 
sides.'**  Where  a  plea  of  former  recovery  is  put  in,  and  the  plaintiff 
is  permitted  to  show  that  the  piatters  now  in  controversy  were  not 
litigated  in  the  former  suit,  the  defendant  must  also  be  allowed  to 
give  evidence  to  show  that  the  same  matters  were  in  fact  passed  upon 
and  decided,  and  the  refusal  of  the  court  to  allow  this  privilege  to  the 

defendant,  while  granting  it  to  the  plaintiflf,  is  reversible  error.'** 

• 

§  629.    Burden   of  Proof.  . 

On  the  general  principle  that  the  party  who  relies  upon  an  estop- 
pel must  establish  it  as  a  fact,  it  is  held  that,  where  parol  evidence 
is  introduced  to  show  that  the  matters  now  in  controversy  were 
adjudicated  and  settled  by  a  former  judgment  between  the  parties, 
the  burden  of  proof  is  on  the  party  setting  up  the  estoppel/ ••  Thus, 
where  an  action  is  brought  for  goods  sold  and  on  a  note,  and  the 

768  GunniDgham  v.  Foster,  49  Me.  68.  And  see  Susquehanna  Mut  Fire 
Ins.  Co.  V.  Mardorf,  152  Pa.  22,  25  Atl.  234;  Sans  v.  City  of  New  York,  31 
Misc.  Rep.  559,  64  N.  Y.  Supp.  681;  Palmer  v.  Sanger,  143  lU.  34,  32  N.  E. 
390;  West  v.  Moser,  49  Mo.  App.  201. 

7 a*  Perkins  v.  Parker,  10  Allen  (Mass.)  22. 

786  Haak  V.  Breldenbach.  6  Bin.  (Pa.)  12, 

TeoPrultt  V.  Holly,  73  Ala.  369;  Hanchey  v.  Croskrey,  81  Ala.  149,  1 
South.  259;  McKnlght  v.  Dunlop,  4  Barb.  (N.  Y.)  36;  Doty  v.  Brown,  4  N. 
Y.  71,  53  Am.  Dec.  350;  Bennett  v.  Holmes,  18  N.  O.  486;  Rowland  v.  Hobby, 
26  App.  Dlv.  522,  60  N.  Y.  Supp.  629;  Eden  v.  Hartt,  25  Misc.  Rep.  493.  54 
N.  Y.  Supp.  1040;  Holden  v.  O'Donohue,  61  Hun,  618.  15  N.  Y.  Supp.  402; 
Davis  V.  Sexton,  35  111.  App.  407;  Bond  v.  Markstrum,  102  Mich.  11,  00 
N.  W.  282;  Grunert  v.  Spalding,  104  Wis.  193,  80  N.  W.  589;  Anderson  v. 
Kreidler,  56  Neb.  171,  76  N.  W.  581;  SmaUey  v.  Edey,  19  IlL  207;  RusseU 
v.  Place,  94  U.  S.  606,  24  L.  Ed.  214;  Van  Yalkenburgh  v.  City  of  MUwaukee, 
43  Wis.  674. 
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defendant  pleads  a  former  recovery  and  gives  in  evidence  the  record 
of  a  former  suit  in  which  the  claim  was  upon  an  account  for  goods* 
sold,  the  burden  is  on  the  defendant  to  show  that  the  note  was  in- 
cluded in  the  former  judgment.'*^  So  a  plaintiff  claiming  damages 
for  flowage,  and  setting  up  a  judgment  as  an  estoppel  to  show  that 
the  flowage  was  wrongful,  and  relying  upon  facts  not  necessarily 
involved  in  the  judgment,  has  the  burden  of  proof  on  the  question 
whether  such  facts  formed  the  basis  of  the  judgment.^'*  But  a  diffi- 
culty arises  in  connection  with  those  cases  where  the  record  shows 
that  numerous  issues  were  involved,  or  numerous  questions  Htigated, 
in  the  former  action,  and  the  judgment  does  not  clearly  indicate 
whether  one  or  more  or  all  of  them  formed  the  basis  of  the  decision. 
Here  it  is  obviously  necessary  that  the  matter  should  be  cleared  up 
by  extraneous  evidence.  But  which  of  the  parties  must  assume  this 
duty?  Several  well  considered  cases  hold  that  when  a  case  is  sub- 
mitted to  a  jury,  involving  two  or  more  issues,  with  evidence  tending 
to  sustain  them  all,  and  a  general  verdict  is  returned,  such  verdict  is 
prima  facie  evidence  that  all  the  issues  were  found  in  favor  of  the 
prevailing  party.  And  when,  for  example,  a  judgment  on  such  ver- 
dict is  presented  by  the  defendant  to  defeat  a  recovery  in  a  subsequent 
suit  brought  on  the  same  cause  of  action,  the  burden  is  on  the  plain- 
tiflF  to  show  that  the  issue  now  in  controversy  was  not  in  fact  settled 
by  the  former  judgment,  and  therefore  is  not  res  judicata.' *•  But 
this  doctrine  is  opposed  by  some  of  the  best  authorities  in  the  books. 
According  to  these  decisions,  if  it  appears  from  the  record  that  sev- 
eral distinct  matters  may  have  been  litigated,  upon  one  or  more  of 
which  the  judgment  was  rendered,  the  whole  subject-matter  of  the 
action  will  be  at  large  and  open  to  a  new  contention,  unless  the  un- 
certainty be  removed  by  extrinsic  evidence  showing  the  precise  point 
involved  and  determined.' '**    And  this  appears  to  be  the  better  rule. 

'•T  CummlDgs  V.  ColgroTC,  25  Pa.  150. 

»••  Morgan  v.  Burr,  58  N.  H.  470. 

»•»  White  V.  Simonds,  33  Vt.  178,  78  Am.  Dec.  620;  Hollls  v.  Morris,  2 
Har.  (Del.)  128;  Day  v.  Valletta,  25  Ind.  42,  87  Am.  Dec.  353;  Rockwell  v. 
Langley,  19  Pa.  502. 

"•Russell  v.  Place.  94  U.  S.  606,  24  L.  Ed.  214;  Thompson  v.  N.  T.  Bush- 
nell  Co.  (C.  C.)  80  Fed.  332;  Sawyer  v.  Woodbury,  7  Gray  (Mass.)  409,  60 
Am.  Dec.  518;    Chrisman's  Adm'z  v.  Harman,  29  Grat.  (Va.)  494,  26  Am. 
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§  630.    What  Speoies  of  Evidence  ReoelTable^ 

Under  the  rule  admitting  extrinsic  evidence  to  identify  the  points 
decided  by  a  former  judgment,  any  proper  and  satisfactory  proof  will 
be  receivable  for  that  purpose.  Often  the  party  relies  upon  the  rec- 
ord alone  to  furnish  the  required  testimony,  and  in  that  case  he 
should  generally  put  the  whole  record  in  evidence,  or  at  least  so  much 
of  it,  beside  the  judgment,  as  will  show  the  litigation  and  decision  of 
the  question  now  at  issue.'''^  If  he  introduces  the  summons,  to  show 
the  institution  of  the  former  action,  and  the  judgment,  to  show  its 
result,  and  it  does  not  appear  from  these  that  the  subject  of  the 
present  suit  was  there  involved  and  determined,  the  evidence  is  not 
conclusive.''^*  To  show  a  matter  to  be  res  judicata  in  the  court  of 
chancery,  an  ekemplification  of  the  bill,  answer,  and  decree  is  suffi- 
cient evidence  in  a  court  of  law  without  showing  an  actual  enroll- 
ment of  the  decree.'^*  In  determining  what  has  been  adjudged, 
courts  will  regard  the  decree,  and  in  case  of  ambiguity,  but  not  other- 
wise, will  be  governed  by  an  accompanying  opinion.'^*     But  if  the 

Rep.  387;  Ryan  v.  Potwin,  62  lU.  App.  134;  Dygert  v.  Dygert,  4  IncL  App. 
276,  29  N.  B.  490. 

771  LyUe  V.  Chicago  G.  W.  Ry.  Co..  75  Minn.  330,  77  N.  W.  975.  In  deter- 
mining what  was  In  fact  decided,  findings  of  fact  flled  by  the  court  are  not 
to  be  ignored,  even  though  the  statutes  do  not  provide  for  such  findings; 
on  the  contrary,  the  findings,  if  not  conclusive  as  against  all  testimony,  are 
at  least  to  be  regarded  as  very  persuasive  evidence  of  what  the  court  de- 
-cided.  Last  Chance  Mln.  Co.  v.  Tyler  Mln.  Co.,  157  U.  S.  683,  15  Sup.  Ct 
733,  39  L.  Ed.  859.  So,  where  the  former  Judgment  was  rendered  pursuant 
to  the  findings  and  conclusions  of  a  referee,  the  court  may  examine  the 
•entire  report  of  the  referee,  as  well  as  the  pleadings,  for  the  purpose  of 
ascertaining  what  issues  were  in  fact  raised  and  decided,  and  upon  wbat 
theory  the  former  judgment  proceeded.  Southern  Minn.  Ry.  Extension  Co. 
V.  St.  Paul  &  S.  O.  R.  Co.,  5  O.  C.  A.  249,  55  Fed.  690. 

77  2  Miller  v.  Deaver,  30  Ind.  371. 

77 s  Wlnans  v.  Dunham,  5  Wend.  (N.  Y.)  47. 

774  New  Orleans,  M.  &  C.  R.  Co.  v.  City  of  New  Orleans  (C.  a)  14  Fed, 
373.  But  where  (as  In  Michigan)  constitutional  or  statutory  proYisions  re- 
quire the  decisions  of  the  supreme  court  to  be  in  writing,  signed  by  the 
judges,  and  flled  in  the  clerk's  office,  the  opinion  of  that  court,  so  filed  in  a 
case,  is  competent  evidence  of  the  questions  adjudicated  therein,  in  a  subse- 
quent action  wherein  the  decision  is  sought  to  be  used  as  an  estoppel. 
.Stearns  t.  Lawrence,  28  0.  C.  A,  66,  83  Fed.  738.  On  the  other  hand,  in 
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decree  does  not  show  upon  which  of  several  points  in  litigation  it  was 
based,  but  refers  to  the  opinion  of  the  trial  judge,  filed  in  the  case, 
to  explain  what  was  determined  and  the  reasons  therefor,  such  opin- 
ion becomes  a  part  of  the  record  and  must  be  looked  to  to  determine 
the  scope  of  the  estoppel.^'*  Where  the  answer  of  the  defendant 
sets  up  the  same  defense  as  the  answer  in  the  former  suit,  admissions 
by  counsel,  in  connection  with  the  offer  of  the  record  as  evidence, 
that  testimony  upon  both  defenses  of  the  former  action  was  admitted 
and  went  to  the  jury,  relieves  the  uncertainty  in  the  record  and  shows 
the  prior  determination  of  the  present  question.*^^'  But  the  briefs  of 
counsel  are  not  an  unerring  indication  of  the  basis  upon  which  the 
judgment  was  rendered,  and  their  rejection,  when  offered  to  prove 
that  the  judgment  was  not  a  determination  of  the  merits,  is  not 
necessarily  error.''''  While  the  issues  litigated  at  the  trial  may  be 
shown  by  the  testimony  of  persons  who  were  present,''®  yet  it  is  not 
generally  permissible  to  give  evidence,  for  that  purpose,  of  what  went 
on  in  the  jury-room.  "The  secret  deliberations  of  the  jury,"  says  the 
supreme  court  of  the  United  States,  "or  grounds  of  their  proceedings 
while  engaged  in  making  up  their  verdict,  are  not  competent  or 
admissible  evidence  of  the  issues  or  finding.  The  jurors  oftentimes, 
though  they  may  concur  in  the  result,  differ  as  to  the  grounds  or  rea- 
sons upon  which  they  arrive  at  it.  The  evidence  should  be  confined 
to  the  points  in  controversy  on  the  former  trial,  to  the  testimony 
given  by  the  parties,  and  to  the  questions  submitted  to  the  jury  for 

Oillfomia,  a  written  opinion  filed  by  the  trial  court  in  a  case,  being  no  part 
of  the  record,  Is  not  competent  evidence  to  show  what  the  issues  were. 
Keech  v.  Beatty,  127  Cal.  177,  59  Pac.  837.  And  see  Police  Jury  of  Lafourche 
T.  Police  Jury  of  Terrebonne,  48  La.  Ann.  1299,  20  South.  708. 

TTt  Legrand  v.  Rixey's  Adm'r,  83  Ya.  862,  3  S.  E.  864. 

TT«  Merchants'  International  ISteam-Boat  Line  t.  Lyon  (G.  G.)  12  Fed.  63. 
But  where  the  record  of  another  suit  is  offered  to  show  an  estoppel  as 
against  the  plaintlfT  in  ejectment,  recitals  in  a  deed  to  the  defendant  from  a 
third  party  are  not  evidence  of  the  identity  of  the  land  sued  for  with  the 
land  referred  to  in  the  other  suit  Garrison  y.  Tinley,  112  N.  C.  652,  17 
8.  E.  423. 

7TT  Greenlee  t.  Lowing,  35  Mich.  63. 

»Ti  Briggs  V.  Wells,  12  Barb.  (N.  Y.)  667.  The  deposition  of  the  Judge  who 
tried  the  former  action  as  to  the  issues  therein  tried  is  admissible,  where 
the  facts  do  not  appear  by  the  unaided  record.  Perlsins  t.  Brazos,  66  Gonn. 
242,  33  AU.  90a 
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their  consideration,  and  then  the  record  furnishes  the  only  proper 
proof  of  the  verdict."  ^^* 

S  631.    Question  of  I«aw  or  Fact. 

Upon  a  plea  of  former  adjudication,  the  identity  of  the  present 
with  the  former  cause  of  action  is  a  question  of  fact  for  the  jury,  to 
be  determined  by  them  upon  the  evidence  adduced.^*®  If,  however, 
the  question  is  determinable  by  inspection  of  the  record  alone,  with- 
out the  aid  of  extrinsic  evidence,  it  is  then  a  matter  of  law  and  is  for 
the  court.  "What  has  been  adjudicated  in  a  prior  suit  is  often  a  ques- 
tion of  fact,  which,  on  account  of  the  looseness  of  our  pleadings,  has 
to  be  subjected  to  parol  evidence  and  referred  to  a  jury ;  but  when  it 
is  determinable  by  the  pleadings,  it  is  always  a  question  of  law  for 
the  court."  ^'^  Where  there  is  no  question  raised  on  the  second  trial 
as  to  the  identity  of  the  matters  in  controversy  in  the  two  suits,  but 
the  only  question  is  as  to  the  effect  which  ought  to  be  given  to  the 
former  judgment,  it  should  not  be  submitted  to  the  jury  to  deter- 
mine whether  the  matter  in  issue  in  the  second  suit  was  passed  upon 
in  the  former.*^'* 

T70  Washington,  A.  &  G.  Stenm  Packet  Co.  v.  Sickles,  5  WaU.  580,  18  U 
Ed.  550.    See,  also,  Rockwell  v.  Langley,  19  Pa.  502. 

7  80  Amsden  v.  Dubuque  &  S.  O.  R.  Co.,  32  Iowa.  288;  Tutt  v.  Price,  7  Mo. 
App.  194;  Blrdseye  v.  ShaelTer  (Tex.  Civ.  App.)  57  S.  W.  987;  Otis  v.  Sweeney, 
43  La.  Ann.  1073,  10  South.  247. 

T8iBitzer  v.  KlUinger,  46  Pa.  44;  Flnley  v.  Hanbest,  30  Pa.  190;  Coulter 
V.  Davis,  13  Lea  (Tenn.)  451;  Tutt  v.  Price,  7  Mo.  App.  194;  New  York  & 
T.  Land  Co.  v.  Votaw  (Tex.  Civ.  App.)  52  S.  W.  125.  A  plea  of  former 
Judgment  In  bar,  replied  to  by  *'No  such  Judgment,"  should  be  tried  by  an 
inspection  of  the  record  by  the  court  Davis  v.  Trump,  43  W.  Va.  191,  27 
S.  E.  397,  64  Am.  St  Rep.  S49. 

7  82  Ehle  V.  Bingham,  7  Barb.  (N.  Y.)  4M;  Mum  v.  Shannon,  86  Iowa,  3^53. 
53  N.  W.  203.  Where,  In  an  action  on  a  note  by  an  assignee,  the  maker 
pleads  a  Judgment  rendered  against  him  as  garnishee  in  an  action  against 
plaintiff's  assignor,  in  which  the  plaintiff  was  not  a  party,  the  questim 
whether  plaintiff  did  not  in  fact  defend  in  the  garnishment  suit  so  as  to 
render  the  Judgment  binding  upon  him,  the  evidence  being  conflicting.  Is  for 
the  Jury.    Wolverton  v.  Glasscock,  15  Wash.  279,  46  Pac.  253. 
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I  632.    InooBBUtent  PositioBS  In  I4tlgatioa. 

Before  leaving  this  branch  of  the  general  subject  it  is  necessary 
to  notice  a  rule  of  law  which,  although  it  is  not  strictly  a  part  of 
the  doctrine  of  estoppel  by  judgment,  is  founded  on  principles  closely 
analogous  to  those  we  have  been  considering.  It  is  the  rule  which 
forbids  a  party  to  assume  successive  positions,  in  the  course  of  a 
suit  or  series  of  suits,  in  reference  to  the  same  fact  or  state  of  facts, 
which  are  inconsistent  with  each  other  or  mutually  contradictory.^*^ 
To  illustrate, — where,  in  an  action  for  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate,  a  judgment  is  rendered  on  the 
merits  in  favor  of  the  defendant,  this  judgment  will  bar  another 
action  to  reform  the  contract  and  to  enforce  it  as  reformed;  for 
where  a  party  elects  to  sue  upon  a  written  contract  as  executed,  and 
the  action  proceeds  to  trial  and  judgment,  he  is  bound  by  his  elec- 
tion and  cannot  thereafter  bring  an  action  to  reform  the  contract.^®* 
So  where  the  plaintiffs  in  a  proceeding  against  the  owner  and  con- 
tractor to  foreclose  mechanics'  liens  on  a  building,  towards  the 
erection  of  which  they  had  furnished  work  and  materials,  pleaded 
that  they  had  done  so  under  a  sub-contract  with  the  contractor,  it 
was  held  that  the  judgment  in  that  proceeding,  deciding  that  the 
plaintiffs  had  furnished  such  work  and  materials  at  the  request  of 
the  contractor,  was  a  bar  to  a  subsequent  action  by  them  against 
the  owner  to  recover  for  the  same  work  and  materials  upon  the 
allegation  that  they  had  been  furnished  at  the  owner's  request.'®* 
For  another  example, — ^in  an  action  by  the  payee  of  a  note  against 
the  maker,  the  defendant  pleaded  that  the  note  had  been  indorsed 
by  the  payee,  and  that  the  indorsee  had  sued  the  defendant  on  the 
note,  but  it  appeared  that  in  that  suit  the  maker  objected  to  the 

T»»  Lilley  v.  Adams,  108  Mass.  50;  Hanley  v.  Foley,  18  B.  Mon.  (Ky.)  519; 
Loatslana  I^vee  Co.  v.  State,  31  La.  Ann.  250;  Himmelmann  v.  Sullivan,  40 
Cal.  125;  Jefferies  v.  Allen,  34  S.  C.  189,  13  S.  E.  365;  Gee  v.  Burt  (Tex.  Civ. 
App.)  33  S.  W.  553;  Holt  v.  Schneider,  61  Neb.  370,  85  N.  W.  280;  Miller 
T.  Bailey,  19  Or.  539,  25  Pac.  27. 

"»*  Thomas  v.  Josljn,  3(1  Minn.  1,  29  N.  W.  344,  1  Am.  St.  Rep.  624.  See, 
ateo,  Martin  v.  Boyce,  49  Mloh.  322,  13  N.  W.  386;  Buckmaster  v.  Grundy,  3 
GUman  (111.)  626. 

T«»Toope  T.  Prigge,  7  Daly  (N.  Y.)  208. 
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title  of  the  indorsee,  or  to  some  defect  in  the  indorsement,  in  con- 
sequence of  which  no  recovery  was  had  on  the  note.  It  was  ac- 
cordingly held  that  the  plea  was  no  bar,  and  that  the  defendant 
could  not  in  this  suit  set  up  the  indorsement  as  good,  which  he 
had  in  a  former  suit  shown,  or  attempted  to  show,  to  be  bad."' 
And  it  is  a  general  rule  that  a  party  who  has  obtained  the  benefit 
of  a  contract  in  one  suit  is  estopped  to  deny  its  validity  in  a  subse- 
quent suit.^®^  On  the  same  principle,  the  holder  of  a  promissory 
note,  secured  by  an  instrument  purporting  to  be  a  deed  to  land, 
who,  under  an  allegation  that  the  instrument  in  question  is  a  deed, 
obtains  a  judgment  embracing  a  special  lien  upon  the  land,  cannot 
afterwards  allege  that  the  instrument  securing  the  debt  is  not  in 
fact  a  deed  passing  title,  but  a  mortgage  only.'**  But  it  is  held 
in  some  of  the  cases  that  a  party  who  alleges,  but  fails  to  establish  • 
a  certain  state  of  facts,  is  not  estopped  in  a  subsequent  suit,  be- 
tween the  saipe  parties,  and  concerning  the  same  subject-matter, 
from  alleging  a  different  and  inconsistent  state  of  facts.'** 

Part  VI.     Conclusiveness  of  Probate  Adjudications. 

§  633.    Probate  Decrees  Binding. 

In  most,  if  not  all,  of  the  states  it  is  now  a  well  settled  rule  that 
the  judgments  or  orders  of  the  probate  court,  when  acting  within 
the  scope  of  its  peculiar  jurisdiction,  are  final  and  conclusive  upon 
the  parties  and  privies  (and  when  the  adjudication  is  in  rem,  then 
upon  all  persons),  until  reversed  or  set  aside  by  some  appropriate 
proceeding,  and  not  open  to  collateral  attack  or  re-examination  in 
the  same  or  any  other  court.^*®     Thus  in  Pennsylvania,  the  orphans' 

7  86  McDonald  v.  Ralnor,  8  Johns.  (N.  Y.)  442. 

T87  Baltimore  &  O.  Ry.  Co.  v.  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  (C.  C.)  55  Fed. 
701;  Ellis  V.  The  Lyceum,  62  Hun,  622,  16  N.  Y.  Supp.  924. 

7  88  McOandless  v.  Yorkshire  Guarantee  &  Securities  Corp.,  101  Ga-  180^  28 
S.  E.  663. 

7  80  McQueen's  Appeal,  104  Pa.  595,  49  Am.  Rep.  502.  See  Chaffe  v.  Morgan. 
30  La.  Ann.  1307. 

^•0  CauJoUe  v.  Curtiss,  13  Wall.  465,  20  L.  Ed,  507;  Simpson  r.  Norton,  45 
Mo.  281;  Bryant  v.  AUen,  6  N.  H.  116;  Spofford  v.  Smith.  59  N.  H.  366;  Sim- 
amons  v.  Goodell,  63  N.  H.  458,  2  Atl.  897;  Adams*  Heirs  y.  Adams,  22  Vt  60; 
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court  is  a  court  of  record  of  equal  dignity  with  the  common  law 
tribunals,  and  its  decrees,  as  to  matters  within  its  jurisdiction,  are 
conclusive  upon  parties  and  privies  against  all  collateral  impeach- 
ment except  for  fraud.'' "^  So  in  Georgia,  the  probate  courts  are 
courts  of  original,  general,  and  exclusive  jurisdiction  with  respect 
to  the  estates  of  decedents,  and  not  of  special  or  limited  jurisdic- 
tion.*^**  The  character  of  conclusiveness  is  attached  to  their  judg- 
ments by  the  decisions  in  Maryland.'**     So  in  South  Carolina,  the 

Lawrence  t.  Englesby,  24  Yt.  42;  Jennlson  v.  Hapgood,  7  Pick.  (Mass.)  1,  19 
Ain..T>ec.  258;  Paine  v.  Stone,  10  Pick.  (Mass.)  75;  Sever  v.  Russell,  4  Cush. 
(Mass.)  513,  50  Am.  Dec.  811;  Crlppen  v.  Dexter,  13  Gray  (Mass.)  330;  Cum- 
mlngs  T.  Cummlngs,  123  Mass.  270;  Watts  v.  Watts,  160  Mass.  464,  36  N.  E. 
479.  23  L.  R.  A.  187,  39  Am.  St.  Uep.  509;  Bush  v.  Sheldon,  1  Day  (Conn.)  170; 
Ooodrich  v.  Thompson,  4  Day  (Oonn.)  215;  Gates  v.  Treat,  17  Conn.  388; 
Dickinson  ▼.  Hayes,  31  Conn.  417;  Kellogg  y.  Johnson,  38  Conn.  269;  Blake  v. 
Butler.  10  R.  I.  133;  King  v.  Ross.  21  R.  I.  413,  45  Atl.  146;  Roach  v.  Martin's 
Lessee,  1  liar.  (Del.)  548,  28  Am.  Dee.  746;  Seymour  v.  Seymour,  4  Johns.  Ch. 
(X.  Y.)  409;  Chlpman  v.  Montgomery,  63  N.  Y.  236;  Thompson  v.  McGaw,  2 
Watts  (Pa.)  161;  McPherson  v.  Cunllff,  11  Serg.  &  R.  (Pa.)  422,  14  Am.  Dec. 
<V*2;  Lex's  Appeal.  97  Pa.  289;  In  re  Brlnton's  Estate,  10  Pa.  408;  CecU  v. 
Cecil,  19  Md.  72,  81  Am.  Dec.  626;  Connolly  v.  Connolly,  32  Grat.  (Va.)  657; 
Harris  v.  Colqult,  44  Ga.  663;  Davie  v.  McDaniel,  47  Ga.  195;  King  v.  Smith, 
15  Ala.  204;  Herbert  v.  Hanrick,  16  Ala.  581;  Arnett's  Ex*r  v.  Arnett,  33  Ala. 
273;  Duckworth  v.  Duckworth's  Adm'r,  35  Ala.  70;  Morrow  v.  Allison,  39  Ala. 
70;  Hutton  v.  Williams,  60  Ala.  107;  Turner  v.  Malone,  24  S.  C.  298;  Balloy 
V.  DU worth,  10  Smedes  &  M.  (Miss.)  494,  48  Am.  Dec.  760;  Fort  v.  Battle,  13 
Smedes  &  M.  (Miss.)  133;  McKee  v.  Whitten,  25  Miss.  31;  Ward  v.  State,  40 
Miss.  108;  Womack  v.  Womack,  23  La.  Ann.  351;  Dooley  v.  Dooley,  14  Ark. 
122;  Osborne  v.  Graham,  30  Ark.  67;  Gordon  v.  Kennedy,  36  Iowa,  167; 
Johnson  v.  Beazley,  65  Mo.  250,  27  Am.  Rep.  276;  Sheetz  v.  Kirtley,  62  Mo. 
417;  Covington  v.  Chamblin,  156  Mo.  574,  57  S.  W.  728;  Williams  v.  Reed,  74 
Mo.  Ai)p.  331;  Huebschmann  v.  Cotzhausen,  107  Wis.  64,  82  N.  W.  720;  Day- 
ton V.  Mintzer,  22  Minn.  393;  Garwood  v.  Garwood,  29  Cal.  514;  Kingsley  v. 
Miller,  45  GaL  95;   Reynolds  v.  Brumagim,  54  Cal.  254. 

T»i  McPherson  v.  Cunliflf,  11  Serg.  &  R.  (Pa.)  422.  14  Am.  Dec.  642.  This  is 
the  leading  case  In  Pennsylvania,  and  has  been  followed  in  innumerable  de- 
cisions since  its  date  (1824),  and  its  principles  became  statute  law  by  Act 
of  ^larch  29,  1832.  See  Mussleman's  Appeal,  65  Pa.  485,  for  remarks  upon 
it  and  for  a  review  of  the  history  of  the  orphans'  court  in  that  state. 

T»»  Davie  ▼.  McDaniel,  47  Ga.  195. 

T»«  Cecil  V.  Cecil,  19  Md.  72,  79,  81  Am.  Dec.  626.  In  this  case  it  was  said: 
**In  regard  to  the  decrees  and  sentences  of  courts  exercising  any  branches  of 
ecclesiastical  Jurisdiction,  the  same  general  principles  govern  which  we  have 
already  stated.  The  principal  branch  of  this  Jurisdiction  in  existence  in  the 
United  States  ia  that  which  relates  to  matters  of  probate  and  administration. 
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court  of  probate,  though  of  limited  jurisdiction,  is  a  court  of  record 
with  very  large  powers,  and  as  to  proceedings  clearly  within  its 
jurisdiction,  it  is  not  to  be  regarded  as  an  inferior  court  in  respect 
to  the  dignity  of  its  records.'^**  In  California,  the  probate  court  is 
regarded  as  an  inferior  court,  and  it  cannot  take  jurisdiction  or  ad- 
minister remedies  except  as  provided  by  statute ;  ^*^*  yet  its  ad- 
judications upon  matters  which  are  within  its  jurisdiction,  are  bind- 
ing and  conclusive.' ••  And  that  the  same  doctrine  obtains  in  a 
.great  majority  of  the  other  states,  however  much  their  laws  may 
differ  as  to  the  rank  of  this  court  or  the  scope  of  its  jurisdiction, 
is  abundantly  testified  by  the  authorities  already  cited. 

But  it  must  always  be  remembered  that  in  order  to  the  conclusive- 
ness of  a  probate  decree, — as  in  the  case  of  a  sentence  emanating 
from  any  other  tribunal, — it  is  absolutely  necessary  that  the  court 
ishould  have  possessed  jurisdiction.  There  must  be  jurisdiction  of 
the  subject-matter  of  the  proceeding; '•'  and  the  court  must  have 
acquired  jurisdiction  of  the  persons  to  be  affected,  by  service  or 
publication  of  notice,  or  otherwise  according  to  the  statute."* 
Whether  the  validity  of  the  decree  will  be  sustained  by  the  presump- 
tions of  jurisdiction  and  regularity  which  are  extended  to  the  judg- 
ments of  ordinary  courts  of  record,  or  whether  the  proceedings  must 
show  jurisdiction  on  their  face  in  order  to  be  accounted  valid,  wiH 


And  as  to  these,  the  hiqulry,  as  in  other  cases,  is,  whether  the  matter  was 
exclusively  within  the  Jurisdiction  of  the  court  and  whether  a  decree  or  Judg- 
ment has  directly  been  passed  upon  it.  If  the  affirmative  be  true,  the  decree 
Is  conclusive.  Where  the  decree  is  of  the  nature  of  proceedings  in  rem,  as  is 
generally  the  case  in  matters  of  probate  and  administration,  it  is  conclusive, 
lilce  those  proceedings,  against  all  the  world.  But  where  it  is  a  matter  of  ex- 
clusively private  litigation,  such  as  in  assignments  of  dower  and  some  other 
cases  of  Jurisdiction  confen'ed  by  particular  statutes,  the  decree  stands  upon 
the  footing  of  a  Judgment  at  common  law." 

704  Turner  v.  Malone,  24  S.  C.  308. 

T»5  Grimes'  Estate  v.  Norris,  0  Cal.  621,  65  Am.  Dec.  545. 

Toe  Garwood  v.  Garwood,  29  Gal.  514;  Kingsley  v.  Miller,  45  Cal.  95;  Reyn- 
olds V.  Brumagim.  54  Cal.  254. 

191  Gordon  v.  Kennedy,  36  Iowa,  167;  Wright  v.  Wright,  99  Mich.  170,  58 
N.  W.  54,  23  L.  R.  A.  196;  Arnegaard  v.  Amegaard,  7  N.  D.  475,  75  N.  W.  797. 
41  L.  R.  A.  258. 

T»8  Mickel  V.  Hicks,  19  Kan.  578,  21  Am.  Rep.  161;  Crosley  v.  Calhoon,  45 
Iowa,  557;  DaUinger  v.  Richardson,  176  Mass.  77,  57  N.  E.  224. 
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depend  upon  the  further  question  whether,  in  the  particular  state, 
the  probate  court  is  ranked  as  a  technically  "inferior"  court  or  other- 
wise. The  principles  of  this  distinction  have  already  been  exam- 
inedJ*'  It  is  further  to  be  remarked  that  in  many  of  the  states 
statutes  have  been  enacted  which  materially  change  the  common 
law  rules  as  to  the  parties  who  are  bound  by  probate  decrees,  or 
which  provide  a  certain  period  during  which  the  probate  shall  be 
open  to  contest,  or  prescribe  cases  in  which  it  may  be  revised  in 
chancery,  or  require  certain  persons  to  be  cited  in,  or  that  public 
notice  be  given.  Our  observations  in  this  connection  are  subject 
to  modification  according  to  the  tenor  of  such  statutes  where  they 
exist.  But  since  this  is  largely  a  matter  of  practice  it  is  not  deemed 
necessary  to  enter  upon  an  extended  discussion  of  these  enactments. 

9  634.    When  Impeaohable  for  Frand« 

It  was  stated  in  an  earlier  section  '**®  that  the  question  whether 
the  judgment  of  a  competent  court  can  be  collaterally  impeached 
by  parties  or  privies  on  the  ground  of  fraud  practised  in  its  pro- 
curement, must  be  regarded  as  still  unsettled  upon  the  authorities. 
The  adjudications  of  probate  courts,  in  this  respect,  stand  upon  a 
somewhat  peculiar  footing.  The  attempt  to  overthrow  them  col- 
laterally is  usually  made  in  invoking  tlie  aid  of  a  court  of  equity. 
In  England  it  has  been  held  from  early  times  that  the  court  of 
chancery  has  no  power  to  set  aside  or  disregard  a  lawful  decree  of 
the  probate  court  even  on  the  ground  of  fraud;  ^^'^  although  the 
opinion  has  been  intimated  that  equity  might  afford  relief  in  a 
case  where  the  fraud  alleged  had  been  practised  in  procuring  the 
probate  of  a  will,  as  distinguished  from  fraud  practised  upon  the 
testator.'®*     In  this  country  we  have  a  few  rulings  and  some  dicta 

T»»  Supra,  vol.  1,  §S  270,  28:^-284. 

•00  Supra,  vol.  1,  f§  290-295. 

»«i  Meadows  v.  Duchess  of  Kingston,  Ambl.  756;  Noell  v.  Wells,  Lev.  235; 
Allen  V.  Maeplierson,  1  H.  L.  Cas.  191;  Hindson  v.  WeatherlU,  5  De  Gex,  M. 
k  G.  301;  Jones  v.  Gregory,  2  be  Gex,  J.  &  S.  83;  Baruesley  v.  Powell,  Ambl. 
102. 

»o«Bame8ley  v.  Powell,  1  Ves.  Sr.  284;  Kennell  v.  Abbott,  4  Ves.  802; 
Blgelow,  Estop,  pp.  157-160. 
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to  the  effect  that  fraud  may  be  collaterally  alleged  against  the 
order  or  judgment  of  a  probate  court.*®*  But  where  a  party  re- 
lies upon  fraud,  it  is  said,  it  ought  to  be  distinctly  and  positively 
alleged,  and  not  merely  inferred  from  circumstances.*®* 

9  635.    Probate   of   a    Will. 

The  action  of  a  probate  court  having  jurisdiction,  in  admitting  a 
will  to  probate  or  in  rejecting  it,  is  in  the  nature  of  a  proceeding 
in  rem,  and  so  long  as  it  remains  in  force,  it  is  conclusive  as  to 
the  due  execution  and  the  validity  of  the  will,  both  upon  all  the 
parties  who  may  be  before  the  court  and  upon  all  other  persons 
whatever,  in  all  proceedings  arising  out  of  the  will  or  where  the 
parties  claim  under  or  are  connected  with  it*®*  "The  proceeding/' 
says  the  supreme  court  of  Vermont,  "is  in  form  and  substance  upon 
the  will  itself.  No  process  is  issued  against  any  one,  but  all  persons 
interested  in  determining  the  state  or  condition  of  the  instrument 
are  constructively  notified,  by  a  newspaper  publication,  to  appear 
and  contest  the  probate ;  and  the  judgment  is,  not  that  this  or  that 
person  shall  pay  a  sum  of  money  or  do  any  particular  act,  but  that 
the  instrument  is,  or  is  not,  the  will  of  the  testator.  It  determines 
the  status  of  the  subject-matter  of  the  proceeding.  The  judgment 
is  upon  the  thing  itself;    and  when  the  proper  steps  required  by 

808  President  of  Orphans'  Court  v.  GroflP,  14  Serg.  &  R.  (Pa.)  181;  MoPher- 
son  V.  Cunliff,  11  Serg.  &  R.  (Pa.)  422,  14  Am.  Dec.  642;  Tebbets  v.  Tilton, 
24  N.  H.  120;  Kllgore  v.  Kilgore,  103  Ala.  614,  15  South.  897. 

804  President  of  Orphans'  Court  v.  Groff,  14  Serg.  &  R.  (Pa.)  181. 

806  Xoell  V.  Wells,  Lev.  235;  Allen  v.  Dundas,  3  T.  R.  125;  Plume  v.  Beale, 
1  P.  Wms.  388;  Allen  v.  Macpherson.  1  H.  L.  Cas.  191;  Archer  v.  Mosse,  2 
Vem.  8;  Potter  v.  Webb,  2  Me.  257;  Woodruff  v.  Taylor,  20  Vt.  65;  Parker  v. 
Parker,  11  Cush.  (Mass.)  524;  I.6ring  v.  Arnold,  15  R.  I.  428,  8  Atl.  335;  ToZ(>r 
V.  Jackson,  164  Pa.  373,  30  Atl.  400;  Carpenter  v.  Cameron,  7  Watts  (Pa.)  51: 
Holliday  v.  Ward,  19  Pa.  485,  57  Am.  Dec.  671;  Lovett's  Ex'rs  v.  Mathews,  24 
Pa.  330;  Loy  v.  Kennedy.  1  Watts  &  S.  (Pa.)  396;  Hegarty's  Appeal,  75  Pa.  50:5; 
Whltaker's  Estate,  10  Wkly.  Notes  Cas.  (Pa.)  106;  Cecil  v.  Cecil,  19  Md.  72.  81 
Am.  Dec.  620;  Davis  v.  Blevins,  123  N.  C.  379,  31  S.  E.  826;  Schultz  v.  Schulti, 
10  Grat.  (Va.)  358,  GO  Am.  Dec.  335;  Ballow  v.  Hudson,  13  Grat.  (Va.)  0i8:i; 
Korvell  v.  Lessueur,  33  Grat.  (Va.)  222;  Wills  v.  Spragglns,  3  Grat  (Va.)  SK; 
Sawyer  v.  Dozier's  Pleirs,  27  N.  C.  97;  Anderson  v.  Green,  46  Ga.  361;  Dt'S- 
londe  V.  Darrlngton's  Heirs,  29  Ala.  92;  Brock's  Adm'r  v.  Frank,  51  Ala.  S''; 
Steele  v.  Reun,  50  Tex.  407,  32  Am.  Rep.  605;  Moore  v.  Tanner's  Adm'r.  o  T. 
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law  are  taken,  the  judgment  is  conclusive,  and  makes  the  instru- 
ment, as  to  all  the  world  (at  least  so  far  as  the  property  of  the 
testator  within  this  state  is  concerned),  just  what  the  judgment  de- 
clares it  to  be."  ®^'  Among  the  points  or  questions  settled  by  the 
admission  of  the  will  to  probate,  is  first  to  be  reckoned  the  capacity 
of  the  testator.  Thus,  the  decision  of  the  probate  court  upon  the  will 
of  a  married  woman  is  conclusive  as  to  her  capacity  to  make  a  will, 
and  as  to  its  due  execution,  and  as  to  the  assent  of  the  husband 
where  such  assent  is  necessary  to  give  it  effect.^®^  So  also  the  pro- 
bate is  conclusive  of  the  sanity  of  the  testator,®®®  and  of  all  other  ques- 
tions affecting  his  competence.  Again,  the  probate  is  conclusive  as  to 
the  due  execution  of  the  will.  The  decree  of  a  probate  court,  for  ex- 
ample, declaring  a  will  of  personal  property  to  be  duly  executed,  is  con- 
clusive evidence  of  such  execution,  in  a  collateral  action,  notwithstand- 
ing it  be  shown  that  there  was  but  a  single  subscribing  witness  to  the 
will."®*  So  the  decision  of  the  probate  court  as  to  the  sufficiency  of  a 
revenue  stamp  attached  to  a  testamentary  document  and  depending  on 
the  value  of  the  estate,  is  final  and  cannot  be  questioned  collaterally.®^® 
Next,  the  probate  is  conclusive  of  the  genuineness  of  the  instru- 
ment passed  upon.  A  judgment  admitting  a  will  to  probate  can- 
not  be  attacked  collaterally  although  the  will  was  forged;  and  a 
payment  to  the  executor  named  therein  of  a  debt  due  the  decedent 

B.  Hon.  (Ky.)  42,  27  Am.  Dec.  35;  Bowen  v.  AUen,  113  111.  63,  55  Am.  Bep. 
398;  Jonrden  v.  Meier,  31  Mo.  40;  State  v.  McGlynn,  20  Cal.  233,  81  Am.  Dec. 
118;  Unbbard  v.  Hubbard,  7  Or.  42. 

»••  Woodruff  V.  Taylor,  20  Vt.  65. 

••»  Gutter  V.  Butler,  25  N.  H.  343,  57  Am.  Dec.  330;  Cassels  v.  Vernon,  5 
Mason,  332,  Fed.  Cas.  No.  2,503.  And  see  Barnes  v.  Vincent,  5  Moore,  P.  0. 
201. 

•«•  Roach  V.  Martin's  Lessee,  1  Har.  (Del.)  548,  28  Am.  Dec.  746;  Town  of 
Poplin  V,  Town  of  Hawke,  8  N.  H.  124;  Sly  v.  Hunt,  159  Mass.  151,  34  N.  E. 
187,  21  li.  R.  A.  680,  38  Am.  St  Rep.  403.  But  a  decree  of  the  probate  court 
refusing  probate  of  a  will,  on  the  ground  of  the  mental  incapacity  of  the  tes- 
tator, is  only  prima  facie  evidence  of  such  incapacity,  as  against  the  grantee 
in  a  deed  executed  by  the  testator  on  the  same  day  he  made  the  will.  Baxter 
V.  Baxter,  76  Hun,  98,  27  N.  Y.  Supp.  834.  And  see  Arnold's  Devisees  v.  Ar- 
nold's Ex'rs  (^y.)  16  S.  W.  585. 

•«•  Vanderpoel  v.  Van  Vallcenburgh,  6  N.  Y.  100;  Succession  of  Justus,  45 
La.  Ann.  190, 12  South.  130.    Compare  Robertson  v.  Caw,  3  Barb.  (N.  Y.)  410. 

•1*  Satterlee  y.  Bliss,  36  Cal.  489. 
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will  discharge  the  same,  notwithstanding  the  spurious  character  o( 
the  instrument  probated.*^^  It  has  also  been  held  that,  upon  an 
indictment  for  forging  a  will,  the  probate  of  the  paper  in  question 
is  conclusive  evidence  in  the  defendant's  favor  of  its  genuine  char- 
acter.*^* But  this  particular  point  has  lately  been  ruled  other- 
wise.*** It  is  also  approved  doctrine  that  the  sentence  of  probate 
in  the  proper  tribunal  of  the  testator's  domicile  is,  in  the  absence  of 
statutory  provisions,  conclusive  everywhere  as  to  the  capacity  of 
the  testator  and  the  due  execution  and  validity  of  the  will,  as  re- 
gards personalty;  and  though  ancillary  probate  may  be  necessary 
to  enable  the  will  to  operate  in  another  jurisdiction,  it  will  be  granted 
as  a  matter  of  right,  when  the  original  probate  is  shown  to  have 
been  granted  by  a  court  of  competent  jurisdiction,  and  it  is  prop- 
erly authenticated.*** 

But,  as  in  every  other  case  of  an  estoppel  by  judgment,  the  pro- 
bate is  conclusive  of  such  matters  only  as  are  necessarily  involved 
in  it,  or  necessary  to  be  determined  in  order  that  the  decree  might 
be  made.  The  probate  is  conclusive  evidence  that  the  will  "was 
duly  executed  by  the  person  whose  will  it  purports  to  be,  and  that 
such  person  had  legal  capacity  to  execute  it.  But  the  probate  de- 
cides nothing  beyond  this.  The  legal  effect  of  the  will  or  of  its 
various  provisions,  its  construction  and  operation,  do  not  come  in 
question  and  cannot  be  passed  upon  on  an  application  to  admit  the 
will  to  probate.  It  makes  no  difference  that  there  is  but  one  devise 
in  it.  The  probate  does  not  assume  to  determine  the  validity  of 
such  devise,  but  only  that  the  instrument  presented  for  probate 
was  executed  as  his  last  will  and  testament  by  the  testator,  in  the 
manner  prescribed  by  statute,  and  that  he  was  legally  competent 
to  make  a  will."  ***  Further,  letters  testamentary  and  the  proof 
of  a  will  before  a  probate  court  are  only  evidence  in  proceedings 

811  Moore  v.  Tanner's  Adm*r,  5  T.  B.  Mon.  42,  27  Am.  Dec.  35;  Roacfa  v. 
Martin's  Lessee,  1  Har.  (Del.)  548,  28  Am.  Dec.  74(5;  Noell  v.  Wells,  Lev.  235; 
Allen  V.  Dundas,  3  T.  R.  125. 

812  Rex  V.  Vincent,  1  Strange,  481. 

813  Rex  V.  Butterly,  Russ.  &  R.  342. 

814  Goodman  v.  Winter,  64  Ala.  410.  38  Am.  Rep.  13. 

81 B  Greenwood  v.  Murray,  2G  Minn.  259,  2  N.  W.  945;  Crainfe  v.  Edwards,  92 
Ky.  109,  17  S.  W.  211. 
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out  of  the  will,  or  where  the  parties  claim  under  or  are 
connected  with  it.  Thus,  in  an  action  for  the  admeasurement  of 
dower,  a  surrogate's  record  of  probate  of  the  last  will  and  testa- 
ment of  the  husband  of  the  plaintiff  is  not  competent  evidence  to 
prove  the  death  of  the  husband.  A  widow's  right  of  dower  has  no 
connection  with,  and  is  not  affected  by,  the  will  of  her  deceased 
husband  or  by  the  adjudication  of  the  surrogate  thereon.  Proof  of 
the  probate  of  the  will,  therefore,  is  entirely  immaterial  in  such  an 
action,  and  does  not  tend  to  establish  prima  facie  the  fact  of  death.®^^ 

I  636.    CoBolnsiTeiieM  of  Probate  as  to  Realty. 

By  the  common  law  of  England,  the  probate  of  a  will  by  the 
proper  ecclesiastical  court  was  conclusive  as  to  the  personalty,  but 
it  was  not  evidence  at  all  in  respect  to  the  real  estate,  inasmuch  as 
the  court  had  no  jurisdiction  except  over  wills  of  personal  prop- 
crty.'*^  "There  was  in  fact  no  such  thing  as  a  probate  of  wills  of 
land,  properly  speaking.  The  probate  was  not  evidence  of  title  to 
land.  The  will  alone  is  evidence,  and  that  must  be  proved,  on  the 
occasion,  in  the  same  manner  as  any  other  muniment  of  title."  ®^® 
And  this  distinction  was  recognized  and  applied,  in  early  times,  in 
some  of  our  states.  Thus  in  Pennsylvania  it  was  a  well  settled  rule 
of  law  until  i856.***  But  in  that  year  a  statute  was  passed  making 
the  probate  of  a  will  of  real  estate  conclusive,  unless,  within  five 
years  from  the  date  of  probate,  the  validity  of  the  will  should  be 
contested  in  the  manner  pointed  out  in  the  statute.®^®  And  now 
in  many  of  the  states  there  are  laws  giving  to  courts  of  probate 
the  same  power  over  the  probate  of  wills  of  realty  as  of  personal 
estate,  and  in  such  case  their  decrees  are  equally  conclusive  on  the 
validity  and  due  execution  of  such  wills.®^*     But  a  judgment  ad- 

•i«  CarroU  v.  CarroU.  60  N.  Y.  121,  19  Am.  Rep.  144. 

»iT  Doe  V.  Calvert,  2  Camp.  380;  Tompkins  v.  Tompkins,  1  Story,  547,  Fed. 
Cas.  No.  14,091. 

•18  Rowland  v.  Erans,  6  Pa.  435,  per  Lowrle,  J. 

»i»  Asay  V.  Hoover.  5  Pa.  21,  45  Am.  Dec.  713;  Spangler  v.  Rambler,  4  Serg. 
k  R.  (Pa.)  192;  Smith  v.  Bonsall,  5  Rawle  (Pa.)  86;  Rowland  v.  Evans,  6  Pa. 
435. 

«2«  Folmar's  Appeal,  68  Pa.  482;  Act  Pa.  April  22,  1856. 

"1  Parker  v.  Parker,  11  Cush.  (Mass.)  519,  524;   Judson  t.  Lake,  3  Day 
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mitting  a  will  to  probate  in  one  state  is  not  conclusive  of  its  validity 
as  a  testament  devising  realty  in  another  state,  unless  permitted  by 
the  laws  of  the  latter  state.  For  real  estate  is  governed  by  the 
lex  loci  rei  sitae,  and  all  questions  concerning  it,  including  the  valid- 
ity of  a  will  by  which  it  is  devised,  must  be  determined  by  that 
law."« 

I  637.    Effeot  of  ReJeotioB  of  WIIL 

"When  a  will  has  been  propounded  by  a  party  interested,  and 
fairly  rejected  on  the  merits,  it  would  defeat  the  policy  of  the  law, 
and  be  productive  of  many  mischiefs,  if  it  could  be  again  pro- 
pounded by  the  same  party  or  by  others  who  might  be  interested, 
and  the  contest  thus  renewed  from  time  to  time.  The  sentence, 
therefore,  against  the  will  must  be  regarded  as  a  sentence  against 
all  claiming  under  it.  It  stands  upon  a  footing  analogous  to  the 
cases  known  as  judgments  in  rem,  which,  being  adjudications  upon 
the  subject-matter,  are  regarded  as  final  and  conclusive,  not  only 
in  the  courts  in  which  they  are  pronounced,  but  in  all  others  in 

which  the  same  question  arises It  is  true  there  is  a 

marked  distinction  between  a  sentence  for  and  a  sentence  against  a 
will,  where  it  is  propounded  ex  parte  for  probate  in  the  first  in- 
stance. In  the  former  case,  the  sentence  is  binding  and  effectual 
for  all  legal  purposes  while  it  remains  in  force,  but  it  is  liable  to 
be  set  aside  by  a  proceeding  in  chancery  provided  by  our  statute, 
and  in  it  nothing  is  concluded  by  the  sentence  of  probate.'*  •*• 

S  638.    Parties  bound  by  Probate. 

In  respect  to  the  parties  concluded  by  a  decree  admitting  a  will 
to  probate  or  rejecting  it,  there  was,  at  common  law,  a  very  im- 
portant distinction  founded  on  the  question  whether  the  document 
was  probated  in  "common  form"  or  in    "solemn  form."     Probate 

(Oonn.)  318;  Scott  v.  Calvit,  3  How.  (Miss.)  148;  Brock's  Adm'r  v.  Frank,  51 
Ala.  85;  Norvell  v.  Lessueur,  33  Grat.  (Va.)  222;  Inhabitants  of  Dublin  v. 
Ghadbourn,  16  Mass.  433. 

822  Robertson  v.  PIckrell,  109  U.  S.  608,  3  Sup.  Ct  407,  27  L.  Ed.  1049.  See, 
also.  Story.  Gonfl.  Laws,  §  474. 

823  Schultz  V.  Schultz,  10  Grat  (Va.)  358.  60  Am.  Dec  335.  See^  also, 
Laughton  v.  Atkios,  1  Pick.  (Mass.)  535. 
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in  common  form  was  where  the  will  was  admitted  to  probate  in 
proceedings  to  which  the  executor  alone  was  a  party,  and  this  was 
conclusive  only  upon  the  executor  and  those  in  privity  with  him. 
Legatees  claiming  under  the  will  are  in  privity  with  the  executor, 
and  consequently,  if  the  will  was  rejected,  it  could  not  be  re-pro- 
pounded by  either  the  executor  or  legatees.     But  heirs  and  devisees 
are  not  in  privity  with  the  executor,  and  not  concluded  by  probate 
in  this  form.     Hence,  if  the  will  was  rejected,  a  devisee  might  still 
maintain  ejectment  on  it.     Probate  in  solemn  form  was  where  the 
executor  had  called  in  the  parties  interested,  by  a.  summons  "to 
see  proceedings"  and  to  take  part  therein  as  they  may  see  fit,  and 
this  was  conclusive  upon  all  parties  summoned,  whether  they  ap- 
peared or  not,  and  regardless  of  their  privity  or  want  of  privity 
with  the  executor.     It  conclusively  established  the  validity  and  due 
execution  of  the  will,  at  least  so  far  as  regards  the  personal  es- 
tate.***    This  distinction  appears  to  be  still  preserved  in  a  few  of 
our  states.**"    But  as  a  general  rule,  in  this  country  and  at  this 
day,  the  statutes  so  completely  regulate  the  matter  of  proving  wills 
as  to  leave  but  little  to  be  determined  by  the  rules  or  principles  of 
the  ancient  law.     And  these  statutes  (notwithstanding  some  differ- 
ences of  detail)  are  generally  so  framed  as  to  make  the  proceeding 
for  proving  a  will,  which  they  provide,  practically  equivalent  to  the 
probate   in  "solemn  form."     Notice  is  given  to  all  persons   con- 
cerned, usually  by  newspaper  publication,  to  appear  and  take  part 
in  the  proceedings.    And  on  account  of  this  constructive  service, 
and  also  because  the  proceeding  is  regarded  as  being  in  rem,  the 
probate  is  conclusive  upon  all  persons,  as  may  be  seen  by  the  au- 
thorities cited  in  preceding  sections.    A  judgment  in  rem  is  com- 
monly said  to  be  binding  on  "all  the  world."    This,  however,  is  a 
very  vague  phrase.    As  applied  to  probate  proceedings  it  must  be 
understood  to  mean  "all  persons  interested  in  the  will,  who,  being 
constructively  notified  to  appear  at  the  probate,  might  have  come 

s*«  Redmond  v.  CoHins,  15  N.  G.  430,  27  Am.  Dec.  208. 

•s»  WaU  y.  WaU,  80  Miss.  91,  64  Am.  Dec.  147.  By  the  Georgia  Code  (1SS2) 
I  2425,  probate  of  a  will  in  commoa  form,  if  unattacked  for  seyen  years,  is 
concioslye  upon  aU  parties  in  interest  except  minor  heirs  at  law.  Anderson  y. 
Green,  46  Ga.  361. 
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in,  and  who,  had  they  come  in,  might  have  been  heard  for  or  against 
the  will."  A  defendant  who  was  not  a  party  to  a  proceeding  in  a 
probate  court  upon  a  will,  in  any  such  sense  that  he  might  be  heard 
or  take  an  appeal,  is  not  concluded  by  the  adjudication.***  It  is 
true  that  a  probate  decree  is  in  rem;  but  the  practical  importance 
of  that  fact  lies  in  this, — ^that  it  dispenses  with  the  necessity  of  per- 
sonal notice  to  all  parties  concerned. 

But  it  is  further  necessary  to  inquire  how  the  case  stands  in  re- 
spect to  persons  under  legal  disabilities.  In  Pennsylvania  it  is  held 
that  the  probate  of  a  will,  unless  contested  within  the  time  and  in 
the  manner  provided  by  statute,  is  conclusive  upon  all  persons,  in- 
cluding infants,  married  women,  and  lunatics.**^  And  probably  the 
same  doctrine  obtains  in  some  other  states,  although  the  opinion 
has  been  expressed  that  an  infant  would  not  be  bound  by  the  pro- 
bate unless  duly  represented  by  a  guardian,,  and  this  although  the 
statute  is  silent  on  the  subject.®^®  But  most  commonly  the  statutes 
favor  such  persons  with  a  limited  period,  after  the  removal  of  their 
disabilities,  within  which  they  may  appear  and  contest  the  adjudica- 
tion. It  is  further  to  be  remarked  that  a  proceeding  to  contest  a 
will  already  probated,  brought  under  a  statute  allowing  such  action 
within  a  certain  time  after  the  act  of  probate,  is  a  different  thing 
from  the  probate  itself.  Such  a  proceeding,  in  general,  binds  only 
the  parties  to  it ;  and  although  such  parties,  as  between  themselves, 
are  estopped  from  setting  up  a  will  when  it  has  once  been  set  aside 
by  such  a  proceeding,  yet,  as  to  all  other  persons  in  interest,  it  is 
to  be  regarded  as  a  still  subsisting  will,  and  their  rights  stand  wholly 
unaffected  by  the  judgment.®** 

§  638a.    Constmotioii    of   Will. 

Where  an  action  is  brought  for  the  judicial  construction  of  a 

will  (in  a  court  of  probate,  if  the  statutes  give  those  courts  juris- 
ts«  Brlgham  v.  Fayerweather,  140  Mass.  411,  5  N.  E.  2!>5. 
82T  Folmar's  Appeal,  68  Pa.  482;  Warfield  v.  Fox,  53  Pa.  382. 
829  O'Dell  V.  Kogers,  44  Wis.  136,  173.    On  the  general  subject  of  tbe  ra- 

lidity  of  judgmeuts  against  persons  under  disabilities,  see  supra,  vol.  1,  f§ 

188-205. 

820  Holt  V,  Lamb.  17  Ohio  St  374;    Valsaln  v.  Cloutier.  3  La.  170,  22  Am. 

Dec.  170. 
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diction  of  such  proceedings,  or  in  any  other  competent  court),  the 
judgment  rendered  therein  is  conclusive  and  binding  on  all  parties 
who  were  properly  before  the  court.***  Thus,  a  decree  construing 
a  will,  finding  that  the  lands  therein  disposed  of  are  personalty,  to 
be  sold  and  divided,  is  a  bar  to  an  action  by  the  beneficiaries  under 
the  will  for  partition  of  the  real  estate.®'*  But  such  a  judgment  is 
not  conclusive  upon  any  interested  parties  who  were  not  brought 
into  the  action  in  some  proper  manner,®'*  and  it  does  not  finally 
determine  the  status  of  any  property  (or  the  rights  of  parties  in  or 
concerning  any  property)  other  than  that  involved  in  the  parts  of 
the  will  as  to  which  construction  is  asked.*" 

I  639.    Appointmeiit  of  AdmialstrAtor. 

The  granting  of  letters  of  administration  is  a  matter  resting  within 
the  exclusive  jurisdiction  of  the  probate  court,  and  its  action  therein 
is  conclusive  and  binding,  and  its  legality  cannot  be  questioned  in 
any  other  court,  nor  collaterally  impeached  for  irregularity."*  Thtis> 
where  a  state  statute  provides  that  administration  of  an  intestate 
estate  shall  be  granted  by  the  county  court,  when  the  intestate  "at 
or  immediately  before  his  death,  was  an  inhabitant  of  the  county/^ 
etc.,  the  decision  of  that  court  upon  the  question  of  inhabitancy, 
properly  presented  for  its  adjudication,  is  not  open  to  examination 
in  a  subsequent  proceeding  in  a  federal  court."'     So,  where  the 

•so  John  V.  Smith  (C.  C)  01  Fed.  827;  Leavens  .v.  Ewins,  67  Vt.  236,  31  Ati. 
297;  Allen  v.  Shepard.  11  X.  Y.  St.  Rep.  561;  Corprew  v.  Corprew,  84  Va.  509, 
5  8.  E.  798;  Malona  v.  Schwlng  (Ky.)  39  S.  W.  523;  Westbrook  v.  Thompson, 
K>4  Tenn.  363,  58  S.  W.  223. 

"I  Stoff  V.  McGinn,  178  111.  46,  52  N.  E.  1048. 

"*  Morgan  v.  Halsey  (Ky.)  31  S.  W.  866.  But  where  a  devisee  has  actual 
notice  of  the  pendency  of  proceedings  for  the  construction  of  the  will,  which 
Involved  hln  right  to  an  annuity,  he  will  be  bound  hy  the  decree  therein, 
though  the  service  of  process  was  defective.  Westbrook  v.  Thompson,  104 
Tenn.  363.  58  S.  W.  223. 

•»  Malona  v.  Schwlng  (Ky.)  39  S.  W.  523;  Gaffleld  v.  Plumber,  175  111.  521, 
51  X.  E.  749. 

»«*  McFarland  v.  Stone,  17  Vt  105,  44  Am.  Dec.  325;  Lawrence  v.  Englesby, 
24  Vt  42;  Xaylor's  Adm'r  v.  MoflTatt,  29  Mo.  126;  Savage  v.  Benham,  17  Ala. 
119;  Palmer  v.  Oakley,  2  Doug.  (Mich.)  433.  47  Am.  Dec.  41. 

*»»  Holmes  v.  Oregon  &  C.  B.  Co.  (C.  C.)  9  Fed.  229;  Appeal  of  WlUetts^ 
90  Conn.  330. 
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grant  of  administration  turns  on  the  question  as  to  which  of  the 
parties  is  next  of  kin  to  the  decedent,  the  judgment  is  conclusive 
on  that  question  in  a  suit  between  the  same  parties  for  distribu- 
tion.***  But  on  the  other  hand,  it  is  held  that  an  appointment  of 
an  administrator,  not  followed  by  his  qualification  or  acceptance  of 
the  duties  of  the  position,  does  not  adjudicate  the  question  of  assets 
in  the  county  so  as  to  bind  the  parties  in  interest  on  a  subsequent 
petition  for  the  appointment  of  another  person  as  administrator.'" 

S  640.    Grant  of  Administratloii  no  Proof  of  Deatli. 

There  is  one  important  exception  to  the  rule  of  conclusiveness 
attaching  to  a  decree  of  the  probate  court  appointing  an  administra- 
tor. The  grant  of  letters  of  administration  is  not  conclusive,  even 
between  parties  and  privies,  of  the  fact  of  the  death  of  the  alleged 
decedent.  The  letters  amount  only  to  prima  facie  proof  of  the 
title  of  the  administrator,  but  may  be  invalidated  by  showing  that 
the  person  is  not  in  fact  dead.*^®  The  supreme  court  of  the  United 
States  holds  that  letters  of  administration  are  not  admissible  as 
evidence,  in  proof  of  death,  in  a  suit  brought  by  a  plaintiff  in  his 
individual  character,  and  not  as  administrator,  to  recover  a  claim 
on  a  policy  of  life  insurance,  the  right  of  action  depending  on  the 
death  of  the  third  person  whose  life  the  policy  insured.'^*  And 
whereas  it  was  suggested,  in  the  case  cited,  that  it  was  a  judgment 
in  rem,  the  court  replied :  "The  probate  court  has  never  adjudicated 
that  A.  was  dead.  Death  was  not  the  res  presented  to  it.  Shall 
B.  receive  letters  of  administration? — ^was  the  res,  and  upon  that 
only  has  there  been  an  adjudication."  ®*°     In  New  York  and  New 

880  Garwood  v.  Garwood,  29  Cal.  514;  Howell  v.  Budd,  91  Oal.  342,  27 
Pac.  747. 

887  In  re  Shaw's  Estate,  81  Me.  207.  16  Atl.  CG2. 

888  Clayton  v.  Gresham,  10  Ves.  288;  Thompson  v.  Donaldson,  3  Esp.  63; 
Moons  V.  De  Bernales,  1  Rnss.  301;  Newman  v.  Jenkins,  10  Pick.  (Mass.) 
515;  Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen  (Mass.)  87;  Cunningham  v. 
Smith's  Adm'r,  70  Pa.  458;  French  t.  Frazier's  Adm'r,  7  J.  J.  Marsh.  (Ky.) 
425;  English's  Adm'r  v.  Murray,  13  Tex.  3GG;  Tlsdale  v.  Connecticut  Mut. 
Life  Ins.  Co..  26  Iowa,  170,  96  Am.  Dec.  136;  Lancaster  v.  Washington  Life 
Ins.  Co.,  02  Mo.  121. 

889  Mutual  Benefit  Life  Ins.  Co.  v.  Tisdale,  91  U.  S.  238,  23  L.  Ed.  314. 
840  See  1  Whart.  Ev.  f  810;  2  Phil.  Ev.  93. 
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Jersey,  this  doctrine  is  not  fully  accepted.  It  is  there  held  that  the 
inquiry  by  the  surrogate  as  to  the  death  of  the  person  upon  whose 
estate  administration  is  applied  for,  is  judicial  in  its  nature;  that 
the  surrogate  has  jurisdiction  to  determine  it  upon  sufficient  evi- 
dence; and  that  letters  issued  by  him  upon  due  proof  are  con- 
clusive evidence  of  the  authority  of  the  administrator  to  act,  until 
the  order  granting  them  is  reversed  on  appeal,  or  the  letters  are 
revoked^  or  vacated,  so  far  at  least  as  to  protect  innocent  persons 
acting  upon  the  faith  of  them.*** 

S  641.    Allowance  or  Rejeotlon  of  Claims. 

In  a  few  states  it  appears  to  be  settled  law  that  the  action  of  a  pro- 
bate court  upon  a  claim  against  the  estate,  presented  for  its  consid- 
eration, is  not  in  the  nature  of  a  judgment  and  therefore  not  conclu- 
sive.*** But  it  is  most  generally  the  rule  that  the  allowance  of  a 
claim  against  the  estate  of  a  decedent  is  a  judicial  act,  and  has  all  the 
force  and  effect  of  a  judgment;  that  is,  it  is  final  and  conclusive,  as 
between  the  parties,  until  reversed  or  set  aside,  and  cannot  be  at- 
tacked collaterally.***    Thus  a  decree  of  the  probate  court,  in  the 

•«iRoderiga8  v.  East  River  Sav.  Inst,  63  N.  Y.  460,  20  Am.  Rep.  555; 
Plmne  y.  Howard  Sav.  Inst,  46  N.  J.  Law,  211. 

•*»  State  V.  Bowen,  45  MIsb.  347;  Levering  v.  Levering,  64  Md.  399,  2  Atl.  1. 

•«»KendaU  v.  Hardenbergh  (O.  C.)  94  Fed.  911;  Campbell  v.  Strong, 
Hemp.  265,  Fed.  Cas.  No.  2,367a;  Wilcox  v.  Gilchrist,  85  Hun,  1.  32  N.  Y. 
Supp.  608;  In  re  Bradley,  25  Misc.  Rep.  261,  54  N.  Y.  Supp.  555;  XeiU  v. 
Hodge,  5  Tex.  489:  Moore  v.  Hlllebrant,  14  Tex.  312,  65  Am.  Dec.  118; 
GSddlngs  t.  Steele,  28  Tex.  756,  91  Am.  Dec.  336;  Gannon  v.  McDaniel,  46 
Tex.  309;  Swan  v.  House,  50  Tex.  650;  Ford  v.  Newcomer,  14  La.  Ann. 
706;  Shoemaker  v.  Brown,  10  Kan.  383;  Dooley  v.  Watkins,  5  Ark.  705; 
Go88itt  V.  Biscoe,  12  Ark.  97;  Biscoe  v.  Butts,  5  Ark.  305;  Carter  v.  Engles, 
35  Ark.  206;  Brown  v.  Darrah,  95  Ind.  86;  City  of  La  Porte  v.  Organ,  5  Ind. 
App.  369,  32  N.  E.  342;  Tarplee  v.  Capp,  25  Ind.  App.  56,  56  N.  E.  270; 
Mason  v.  Bair,  33  111.  104;  Snelllng  v.  Kroger,  89  Iowa,  247,  56  N.  W.  446; 
Gault  V.  Sickles,  85  Iowa.  266,  52  N.  W.  200;  Kennedy  v.  Shepley,  15  Mo. 
640,  57  Am.  Dec.  219;  Jones  v.  Brinker.  20  Mo.  87;  Tutt  v.  Boyer,  51  Mo. 
425;  Smith  v.  Sims,  77  Mo.  269;  Lewis  v.  Welch,  47  Minn.  193,  48  N.  W. 
008;  Barber  v.  Bowen,  47  Minn.  118,  49  N.  W.  684;  Price  v.  Dietrich,  12 
Wis.  626;  Jameson  v.  Barber,  56  Wis.  630,  14  N.  W.  859;  Deck's  Estate  v. 
(iherke,  6  Cal.  666;  Beckett  v.  Selover,  7  Cal.  239,  68  Am.  Dec.  237;  Estate 
of  Schroeder,  46  Cal.  319.    Compare  Louis  v.  Triscony,  58  Cal.  304. 
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matter  of  an  insolvent  estate,  giving  the  preference  to  the  individual 
creditors  over  the  partnership  creditors  of  a  deceased  partner,  is 
conclusive  on  the  firm  creditors,  and  cannot,  in  the  absence  of  fraud 
or  other  special  cause  for  equitable  interposition,  be  overhauled  in 
chancery.***  So  also  the  rejection  of  a  claim  by  the  probate  court  is 
final  and  has  all  the  attributes  of  a  judgment.**"  As  to  the  parties 
concluded  by  such  an  order,  it  is  to  be  observed  that  the  proceeding 
is  strictly  inter  partes,  and  therefore  will  be  an  estoppel  o^ly  upon 
those  immediately  affected  by  it.  Whether  the  claim  is  allowed  or 
rejected,  the  order  is  certainly  conclusive  and  binding  on  the  creditor, 
and  will  be  a  bar  to  any  action  brought  upon  it  in  any  other  court.'*' 
And  on  the  principle  of  mutuality  of  estoppels,  it  will  be  conclusive 
also  on  the  executor  or  administrator  and  on  the  legatees.  But  as  it 
is  not  a  proceeding  in  rem,  it  is  not  conclusive  on  any  but  parties 
and  privies ;  so  it  would  not  bind  heirs,  next  of  kin,  or  devisees,  in 
respect  of  the  realty,**^  for  these,  as  we  have  already  seen,  are  not  in 
privity  with  the  personal  representatives.***  Where  an  allowance  of 
a  claim  by  a  probate  judge  has  been  procured  by  fraud,  or  without 
notice  to  the  executor,  or  by  mistake,  it  is  liable  (although  not  open 
to  collateral  impeachment)  to  be  reversed  on  appeal,  or  set  aside  on 
motion,  or  relieved  against  in  equity  (the  practice  varying  in  the  dif- 
ferent states),  on  the  application  of  a  proper  party.***     But  the  rule 

844  Coffin  V.  McCullough*s  Adm'r,  30  Ala.  107. 

84BMcKlnney's  Adm'r  v.  Davis,  6  Mo.  501;  Wyatt  v.  Burr,  25  Ark.  476; 
Yoes  V.  Moore.  29  Ark.  121;  State  v.  Ramsey  County  Probate  Ct.,  25  Minn. 
25;  Moerchen  v.  StoU,  48  Wis.  307.  4  N.  W.  3^2;  Dullard  v.  Hardy,  47  Mo. 
403;  State  v.  Reigart.  1  Gill  (Md.)  1,  39  Am.  Dec.  628;  In  re  High's  Estate, 
130  ra.  222,  20  Atl.  422. 

846  Dooley  v.  Watkins,  5  Ark.  706;  State  v.  Ramsey  County  Probate  Ct, 
25  Minn.  25;  Stone  v.  Wood,  16  Ul.  177;  Nelll  v.  Hodge,  5  Tex.  487;  Eocles 
V.  Daniels,  16  Tex.  136;  McDougald's  Adm'r  v.  Rutherford,  30  Ala.  253. 

84  7  Beckett  v.  Selover,  7  Oil.  228,  68  Am.  Dee.  237;  Stone  v.  Wood,  16  III. 
177;  Sumrall  v.  Sumrall,  24  Miss.  258;  Marshall  v.  Rose,  86  111.  376.  See 
Burnham  v.  Burnham,  46  App.  DIv.  513,  62  N.  Y.  Supp.  120;  Rice  v.  Ward, 
93  Tex.  532,  56  S.  W.  747. 

84  8  Supra,  §  5(J0. 

840  Xeiu  V.  H(  dge.  5  Tex.  487;  Bell's  Adm'r  v.  Ayres,  24  Ind.  92;  Propst 
V.  Meadows,  13  111.  157;  Hijrgins  v.  Curtis,  82  lU.  28;  Jones  v.  Brinker.  20 
Mo.  88;  Lewis  v.  Williams,  54  Mo.  200;  Groner  v.  Hield,  22  Wis.  200.  See 
Eement  v.  Ohio  Valley  Banking  &  Trust  Cb.,  99  Ky.  109,  35  S.  W.  13a 
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that  the  allowance  of  claims  by  the  probate  court  is  tantamount  to  a 
judgment  applies  only  to  such  claims  as  were  debts  against  the  de- 
cedent himself,  and  not  to  expenses  or  disbursements  of  the  adminis- 
trator; the  latter  are  not  conclusively  settled  until  final  judgment  by 
the  probate  court  upon  the  settlement  of  the  administrator's  accounts 
after  legal  notice  to  the  parties  interested.®**® 

S  642.    Order  for  Sale  of  liand. 

If  regular  and  legal  notice  be  given  to  the  heirs  and  all  concerned 
of  an  application  to  the  probate  court  for  an  order  for  the  sale  of 
the  decedent's  real  estate,  the  order  directing  such  sale  is  regarded 
as  a  judgment  of  a  court  of  competent  jurisdiction,  and  it  legally 
imports  a  necessity  for  such  sale,  nor  can  such  judgment  be  col- 
laterally impeached,  or  the  facts  on  which  it  is  founded  be  contro- 
verted.*** Much  more  is  this  the  case  when  the  administrator's 
application  for  an  order  to  sell  lands  for  the  payment  of  debts  is  con- 
tested by  the  heirs  or  devisees.  For  it  then  becomes  an  adversary 
suit  inter  partes,  and  the  decree  rendered,  whether  it  grants  or  refuses 
the  application,  is  conclusive  between  the  parties  in  any  subsequent 
suit  or  contest,  as  to  the  matters  then  in  issue  and  determined,  viz., 
the  status  of  the  estate,  and  the  sufficiency  of  the  personal  assets  for 
the  payment  of  debts.**^  A  judgment  of  a  probate  court  ordering 
a  re-sale  of  property  sold  by  an  administrator,  for  failure  of  the  pur- 
chaser to  pay  the  purchase-money,  is  conclusive  on  the  purchaser, 
and  estops  him  as  to  all  matters  which  might  have  been  litigated 
therein.***  But  a  decree  for  the  sale  of  a  testator's  lands  cannot 
affect  the  interest  of  a  party  in  possession,  claiming  adversely  to 
the  testator,  and  not  made  a  party  to  the  decree,  and  he  cannot  be 

*5«  Deck's  Estate  v.  Gherke,  6  Cal.  G(56;  Gurnee  v.  Maloney,  38  Cal.  88, 
99  Am,  Dec.  352;  Douglas  v.  Yost,  28  Abb.  N.  C.  370.  18  N.  Y.  Supp.  830. 

»5i  McDade  v.  Burch.  7  Ga.  550,  50  Am.  Dec.  407;  Merrill  v.  Harris,  26 
N.  H,  142,  57  Am.  Dec.  359;  Davie  v.  McDanlel,  47  Ga.  195;  Thomson  v. 
Blanchard,  2  Lea  (Tenn.)  528;  Doe  ex  dem.  Saltonstall  v.  Riley,  28  Ala.  104, 
«v>  Am.  Dec.  334;  Earle  v.  Earle,  33  S.  C.  498,  12  S.  E.  lOi.  Compare 
Snyder's  Lessee  v.  Snyder,  6  Bin.  (Pa.)  483,  6  Am.  Dec.  493. 

*»«Ford  V.  Ford's  Adm'r,  G8  Ala.  141;    McDonald  v.  Berry,  90  Ala.  464^ 
7  Soath.  838;  Anderson  v.  Anderson,  89  Md.  1,  42  Atl.  207. 

••>  Brnmmagim  v.  Ambrose,  48  CaL  360. 
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removed  from  such  possession  until  his  title  is  adjudged  defectire  in 
the  regular  and  established  course  of  judicial  proceedings.***  A  de- 
cree in  chancery  confirming  an  administrator's  sale,  and  declaring 
that  by  such  sale  all  the  decedent's  right,  title,  and  interest  in  the 
lands  vested  in  the  purchaser,  and  ordering  the  heirs  to  convey, 
etc.,  is  conclusive  of  the  rights  and  title  of  the  heirs.  And  if  any 
objection  existed  to  such  administrator's  sale,  they  should  have 
made  it  at  the  trial  on  the  bill,  and  having  failed  to  do  so,  they  are 
estopped  from  insisting  upon  it  in  another  suit  concerning  the  same 
land.*" 

§  643.    Deeree  of  Bistribntloiu 

A  decree  of  distribution  made  by  a  probate  court  after  such  notice 
as  is  prescribed  by  the  statute  (or,  if  the  statute  does  not  explicitly 
require  notice,  then  after  such  notice  as  the  court  in  its  discretion 
shall  think  proper  to  order),  is  so  far  conclusive  as  to  protect  an 
administrator,  acting  in  good  faith,  in  conforming  to  it.***  In  New 
Jersey,  it  is  considered  that  the  proceedings  for  obtaining  such  a 
decree  are  of  the  nature  of  proceedings  in  rem,  in  which  a  decision 
between  the  parties  before  the  court  settles  the  rights  of  all  parties 
to  the  property  in  question.**^  Perhaps  it  is  not  generally  neces- 
sary to  go  as  far  as  this,  but  it  is  not  usually  disputed  that  persons 
actually  taking  part  in  the  proceedings  will  be  concluded.    Thus, 

8B4  Tongue  v.  Morton,  6  Har.  &  J.  (Md.)  21. 

«5B  Kelly  V.  Donlin.  70  111.  378. 

866  Lorlng  y.  Steineman,  1  Mete.  (Mass.)  204;  Bradshaw's  Appeal  3  Grant 
Cas.  (Pa.)  109;  In  re  Stillweirs  Estate,  139  N.  Y.  337,  34  N.  E.  777;  Brown 
V.  Wheeler,  53  App.  Div.  6,  65  N.  Y.  Supp.  436;  Prouty  v.  Matheson.  107 
Iowa,  259,  77  N.  W.  1039;  Byrne  v.  Hume,  86  Mich.  546,  49  N.  W.  576; 
Goldtree  v.  Allison,  119  Cal.  344,  51  Pac.  561;  McKenzle  v.  Budd,  125  (}al.  000, 
58  Pac.  199.  In  Minnesota,  a  decree  of  the  probate  court  assigning  the  resi- 
due of  an  estate  is  conclusive  on  all  persons  interested  in  the  estate,  although 
not  then  In  being.  Ladd  v.  Weiskopf,  62  Minn.  29,  64  N.  W.  99.  But  in 
Pennsylvania,  an  order  of  distribution  is  not  conclusive  as  to  a  nonresident 
Infant  legatee,  who  has  no  notice  of  the  proceeding  and  Is  not  represented 
therein,  where  the  auditor  Is  the  attorney  of  the  otlicr  legatees  and  devisees, 
who  claim  the  infant's  legacy  nnder  a  codicil  to  the  will,  and  is  appointed 
by  agreement  among  them,  and  on  representation  that  they  are  all  the 
persons  interested  In  the  estate.  In  re  White's  Estate,  163  Pa.  3SS,  30  Atl 
192. 

t67  Exton  V.  Zule,  14  N.  J.  Eq.  501. 
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where  a  judge  of  probate  has,  by  a  decree,  allowed  a  widow  her  dis- 
tributive share  in  her  husband's  estate,  the  accuracy  of  the  decree, 
as  to  the  amount  by  law  allowable  to  her,  cannot  be  called  in  ques- 
tion collaterally.**'  So  a  decree,  on  a  bill  in  equity  filed  by  the  execu- 
tor of  a  will  against  residuary  legatees  to  determine  their  distribu- 
tive shares,  fixing  the  amount  of  an  advancement  to  a  legatee  and  the 
amount  of  his  share,  is  conclusive  evidence  of  such  amounts  in  a  suit 
for  partition  of  real  estate  devised  to  them  by  the  will.®'*^  In  Wiscon- 
sin, however,  it  is  held  that  the  order  or  judgment  of  a  probate  court, 
distributing  and  assigning  the  estate  of  a  decedent,  is  no  bar  to  a 
subsequent  action  to  recover  from  the  assignee  land  so  assigned, 
brought  by  one  who  had  no  notice,  actual  or  constructive,  of  the  ap- 
plication for  such  order ;  and  the  mere  giving  of  the  statutory  notice 
of  the  application  for  probate  of  the  will  is  not  sufficient  to  render  ^ 
judgment  of  assignment  a  bar  against  the  heir  who  was  not  before 
the  court  and  had  no  other  notice  of  the  proceeding.^'®  A  decree 
making  a  partial  distribution  of  an  estate  is  conclusive  only  as  to  the 
disposition  of  the  funds  then  distributed.®'^ 

§  644,    Settlement  of  Aeeonnti. 

A  decree  of  the  probate  court  settling  an  executor's  or  adminis- 
trator's final  account  and  discharging  him  from  his  trust,  after  due 
legal  notice,  and  in  the  absence  of  fraud,  is  conclusive  upon  all  mat- 
ters or  items  which  come  directly  before  the  court,  until  reversed; 
and  it  will  be  presumed  that  it  was  founded  upon  proper  evidence, 
and  that  every  prerequisite  to  a  valid  discharge  was  complied  with ; 
nor  can  the  decree  be  impeached  in  any  collateral  proceeding.®'^     In 

t6t  Judge  of  Probate  v.  Robins,  5  N.  £.  24G. 

»»»  Torrey  v.  Pond,  102  Mass.  355. 

•«•  Ruth  v,  Overbrunner,  40  Wis.  238. 

••1  Kline's  Appeal,  86  Pa.  363.  .  A  decree  of  a  surrogate  in  relation  to  the 
distribution  of  the  personal  estate  under  a  will  is  not  eonclusiye  in  an  action 
iu  the  supreme  court  in  relation  to  the  disposition  of  real  estate  under  the 
«ame  provisions.    Corse  v.  Chapman,  153  N.  Y.  406,  47  N.  E.  812. 

••>8parhawlc  v.  Buell's  Adm'r,  9  Vt.  41;  Jones  v.  Chase,  55  N.  H.  234; 
Rulkley  v.  Andrews,  39  Conn.  523;  McPherson  v.  Hamilton,  2  Yeates  (Pa.) 
40;  App  V.  Drelsbach,  2  Rawle  (Pa.)  287,  21  Am.  Dec.  447;  McFadden  v. 
Cieddis,  17  Serg.  &  R.  (Pa.)  336;    McLenachan  y.  Cjmmonwealth,  1  Rawle 
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New  York,  it  is  laid  down  as  the  rule,  that  so  long  as  there  is  author- 
ity on  the  part  of  a  surrogate  to  call  an  administrator  to  account,  and 
his  decree  made  upon  such  accounting  does  not  indicate  a  corrupt 
intent,  or  show  upon  its  face  that  the  court  has  been  perverted  to 
accomplish  a  fraudulent  and  illegal  purpose,  and  the  decree  remains 
unrevoked,  it  cannot  be  pronounced  fraudulent  and  void,  in  a  collat- 
eral proceeding,  however  mistaken  the  surrogate  may  have  been  in 
his  view  of  the  facts  or  the  law.®'*  The  decree,  however,  is  conclu- 
sive only  as  to  the  matters  embraced  in  the  account.  It  is  no  bar  to 
the  claims  of  creditors  or  heirs  which  did  not  in  any  manner  form 
the  subject  of  it.®'*  And  in  some  of  the  states  there  is  strong  author- 
ity for  the  rule  that  one  not  a  party  to  a  settlement  of  an  administra- 
tor's account  (even  though  it  be  a  final  account)  is  not  bound  there- 
by, but  may  disregard  it  and  resort  to  equity  to  cite  the  administrator 
to  an  account.® •'  Thus,  where  the  widow  has  no  notice  of  the  pro- 
ceedings, other  than  such  constructive  notice  as  arises  from  the  pub- 

(Pa.)  357;  Burd's  Ex'rs  v.  McGregor's  Adm'r,  2  Grant  Cas.  (Pa.)  353;  Hart- 
zeU  V.  Commonwealth,  42  Pa.  453;  Hatcher  v.  Dillard's  Adm'rs,  70  Ala.  343; 
Slatter  v.  Glover,  14  Ala.  648,  48  Am.  Dec.  118;  Shackleford  v.  CJunningham, 
41  Ala.  203;  Stubblefield  v.  McHaven,  5  Smedes  &  M.  (Miss.)  130,  43  Am. 
Dec.  502;  Shoemaker  v.  Brown,  10  Kan.  383;  Ringgold  v.  Stone,  20  Ark. 
526;  Holden  v.  Lathrop,  65  Mich.  562,  32  N.  W.  879;  Searcy  v.  Creditors. 
46  La.  Ann.  376,  14  South.  910;  Succession  of  Allen,  49  La.  Ann.  1096,  22 
South.  319;  Ledoux's  Heh*s  v.  Lavedan,  49  La.  Ann.  913,  22  South.  214; 
Lycan  v.  Miller,  56  Mo.  App.  79;  Cooper  v.  Duncan,  58  Mo.  App.  5;  Young 
V.  Byrd,  124  Mo.  590,  28  S.  W.  83,  46  Am.  St.  Rep.  461.  But  the  Judgment 
of  a  probate  court  approving  an  administrator's  accounts  Is  not  a  bar  to  a 
suit  against  him  for  an  accounting,  where,  on  appeal  from  such  Judgment 
the  accounts  have  been  disapproved  and  disallowed,  except  as  to  commissions 
allowed  him.  Appleton  v.  Marx,  10  C.  C.  A.  555,  62  Fed.  638.  In  Canada, 
the  judgment  of  a  court  of  probate  on  passing  the  accounts  of  executors 
and  trustees  is  not,  so  far  as  the  lattar  are  concerned,  binding  on  a  court 
of  equity  in  a  suit  to  remove  such  trustees.  Grant  v.  Maclaren,  23  Can.  Sup. 
Ct.  310. 

868  People  v.  Townsend,  37  Barb.  520. 

864  Durham  v.  Williams,  32  La.  Ann.  968;  Greenwood  v.  Warren,  120  Ala. 
71,  23  South.  686;  Barker  v.  Laney,  90  Hun,  108,  35  N.  Y.  Supp.  626. 

885  Clarke  v.  Perry,  5  Cal.  58,  63  Am.  Dec.  82;  Belloc  v.  Rogers,  9  Cal 
129;  Van  liew  v.  Barrett  &  Barrett  Beverage  Co.,  144  Mo.  509,  46  S.  W. 
202;  Deck  v.  Gerke,  12  Cal.  433,  73  Am.  Dec.  555;  Townsend  v.  Gordon.  19 
Cal.  189;  Butterfleld  v.  Smith,  101  U.  S.  570,  25  L.  Ed.  868;  Rltchey  t. 
Withers,  72  Mo.  556. 
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lication  of  the  statutory  notice,  and  is  not  heard,  she  is  not  concluded 
by  the  settlement  or  decree  of  distribution,  as  between  her  and  the 
legatees  and  distributees. ^'^  So  a  legatee  is  not  concluded  by  the 
executor's  settlement  in  the  probate  court,  to  which  he  is  not  a  party, 
in  which  the  executor  is  credited  with  the  payment  of  the  legacy.®*^ 
Where  the  court,  at  the  time  it  fixes  the  commissions  to  be  allowed 
to  administrators,  also  determines,  upon  due  notice,  the  proportions 
in  which  they  shall  be  divided,  and  records  its  determination  on  the 
account,  the  action  of  the  court  ^mounts  to  a  judgment,  and  will  not 
be  changed  except  upon  a  shpwing  of  fraud  or  mistake.^"® 

What  has  been  said  of  the  settlements  of  executors  and  adminis- 
trators applies,  with  proper  modifications,  to  decrees  of  the  probate 
court  upon  the  settlement  of  the  final  accounts  of  guardians,  where 
that  matter  is  confided  to  its  exclusive  jurisdiction.  Its  judgments 
in  such  cases  cannot  be  collaterally  questioned,  but  are  conclusive 
and  binding  upon  the  parties  until  reversed  or  set  aside.® °®  Simi- 
larly, the  decree  of  a  judge  of  probate,  allowing  a  trustee's  account, 
after  proper  and  reasonable  notice  to  all  persons  interested,  by  pub- 
lication, is  conclusive,  if  not  appealed  from,  in  the  absence  of  fraud,  as 
to  the  amount  with  which  he  is  chargeable.®'®  But  an  adjudication 
of  the  probate  court,  allowing  the  account  of  a  trustee,  in  which  the 
trustee  had  credited  himself  with  a  sum  as  paid  and  applied  towards 
the  discharge  of  his  debt  against  the  cestui  que  trust,  is  extrajudicial 
and  void  as  against  an  assignee  for  value  of  the  income  of  the  cestui 
que  trust,  who  had  merely  notice  by  publication  of  the  probate  pro- 
ceedings, but  no  personal  notice.®'^ 

«•«  Adams  V.  Adams  (N.  J,)  17  Atl.  775. 

»«T  McCuUough  V.  Montgomery,  7  Sorg.  &  R.  (Pa.)  17;  Sparhawk  v.  BueU's 
Adm'r,  9  Vt.  41.    See  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388. 

•««  Mount  V.  Slack,  45  X.  J.  Eq.  129,  17  Atl.  297.  See  Oakley  v.  Oakley, 
111  Ala.  506.  20  South.  335. 

««•  Brodrib  v.  Brodrlb,  56  Cal.  5G3;  Garton  y.  Botts,  73  Mo.  274;  Shackle- 
ford  V.  Cunningham,  41  Ala.  203;  Commonwealth  v.  Gracey,  96  Pa.  70;  Smith 
V.  Lewis,  45  La.  Ann.  1457,  14  South.  221;  Commonwealth  v.  Patterson,  13 
Pa.  Super.  Ct.  136. 

»7o  Abbott  V.  Bradstreet,  3  Allen  (Mass.)  587. 

»7i  Abbott  y.  Foote,  146  Mass.  333,  15  N.  E.  773,  4  Am.  St  Rep.  314. 
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S  645.    AppointmeBt  of  ChiardiAa* 

The  action  of  the  proper  court  in  making  an  appointment  of  a 
guardian  is  also  invested  with  the  character  of  conclusiveness.  Thus, 
in  Ohio,  plenary  and  exclusive  original  jurisdiction  is  given  by  law 
to  the  probate  courts  in  the  matter  of  appointing  guardians,  and 
that  jurisdiction  attaches  in  any  given  case  whenever  application  is 
duly  made  for  its  exercise  therein.  Such  proceedings  are  not  inter 
partes  or  adversary  in  their  character,  but  are  properly  proceedings 
in  rem,  and  the  order  of  appointment,  "tnade  in  the  exercise  of  juris- 
diction, binds  all  the  world ;  and,  the  record  showing  nothing  to  the 
contrary,  it  will  be  conclusively  presumed,  in  all  collateral  proceed- 
ings, that  such  order  wa§  made  upon  full  proof  of  all  the  facts  neces- 
sary to  authorize  it.®^^  So  in  Louisiana,  the  correctness  or  regular- 
ity of  the  judgment  of  a  competent  court,  making  the  appointment 
of  an  under-tutor,  cannot  be  questioned  or  reviewed  collaterally,  even 
by  the  court  which  made  it.*^' 

I  646.    Order  for  Partitioiu 

In  those  states  where  the  probate  court  is  invested  with  jurisdic- 
tion to  make  partition  of  land  between  the  heirs  of  an  estate,  its 
decree,  awarding  or  confirming  a  partition,  is  necessarily  as  conclu- 
sive of  the  right  as  a  judgment  of  partition  rendered  by  a  court  of 
common  law.®^*  Thus  a  decree  awarding  the  property  to  one  of  the 
heirs  is  conclusive  of  the  title  against  all  parties  claiming  under  the 
decedent  or  his  heirs.®''*  But  a  proceeding  in  partition,  by  which  real 
estate  is  confirmed  to  one  of  the  heirs  at  a  valuation,  is  not  conclu- 
sive of  a  question  of  title  to  the  land  confirmed  to  the  heir,  as  between 
him  and  another  heir  who  claimed  adversely  and  disavowed  the  pro- 
ceedings.®''*   And  in  general  it  may  be  said  that  a  partition  by  the 

872  Shroyer  v.  Richmond,  16  Ohio  St  455. 

878  Succession  of  KeUer,  39  La.  Ann.  579,  2  South.  553. 

874  Herr  v.  Herr,  5  Pa.  428,  47  Am.  Dec.  416;  Burghardt  v.  Van  Densen, 
4  Allen  (Mass.)  374;  In  re  Gedney's  Estate,  33  Misc.  Rep.  160,  68  N.  Y.  Sapp. 
627;  Burton  v.  Gagnon,  180  IH.  345,  54  N.  E.  279. 

87  5  Merklein  v.  Trapnell,  34  Pa.  42,  75  Am.  Dec.  634. 

87  6  MehaCfy  v.  Dobbs,  9  Watts  (Pa.)  363. 
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probate  court  is  binding  only  upon  those  parties  who  are  before  the 
court  or  those  whom  they  virtually  represent.'^^  But  the  person 
entitled  to  the  first  estate  of  inheritance  may  virtually  represent  those 
who  may  claim  in  remainder  or  reversion  after  him;  and  so  the 
decree  may  cut  off  the  possible  rights  of  persons  not  in  esse  at  the 
time  of  the  partition.*^*  The  decree  is  conclusive  only  as  to  the 
lands  actually  embraced  in  it.®^*  And,  in  jurisdictions  where  the 
probate  court  has  no  equity  powers,  it  is  not  conclusive  of  equities 
between  the  parties.*'^ 

Part  VII.     DisTiKcnvB  Rules  as  to  Ejectment  and  Other  Beal 

Actions. 

f  647.    Ccmunoa  Law  Bvles  as  to  Real  AotioBi* 

To  the  student  of  the  common  law,  none  of  its  peculiarities  appears 
more  striking  or  significant  than  the  great  number  and  complexity 
of  the  forms  of  action  provided  for  trying  the  various  species  of 
rights  and  interests  in  land.  As  a  result  of  this  extremely  involved 
system,  the  rules  for  the  application  of  the  principle  of  res  judicata 
to  the  different  varieties  of  real  actions  were  technical  in  the  highest 
degree,  though  not  so  complicated  as  might  at  first  appear,  since 
they  all  rested  on  one  simple  fundamental  principle.  It  is  to  be  re- 
membered that,  at  the  common  law,  actions  concerning  real  property 
were  of  various  grades  and  natures,  some  involving  the  mere  posses- 
sion, others  the  right  of  possession,  and  others  the  right  of  property 
itself.  And  it  was  an  established  principle  that  a  verdict  and  judg- 
ment in  an  action  of  one  grade  would  not  operate  as  a  bar  to  an 
action  of  a  higher  grade.  For  while  the  former  action  would  be  con- 
clusive of  the  matters  actually  determined  by  it,  yet  those  matters 
would  not  include  the  questions  involved  in  the  action  of  a  higher 
nature.  Thus  a  judgment  might  be  conclusive  of  the  right  of  pos- 
session, and  yet  no  bar  to  a  suit  concerning  the  right  of  property.^** 

•»»  Oyer  v.  Andrews,  11  Tex.  170. 

»'•  WUls  V.  Slade.  6  Ves.  4»8;  Nodlne  v.  Greenfield,  7  Paige  (N.  Y.)  544.  34 
Am.  Dec.  363. 
87t  ihmsen  r.  Ormsby,  32  Pa.  198. 
•«•  Caperton  v.  HaU,  83  Ala.  171.  3  South.  234. 
••1  Ferrer's  Caae,  6  Coke,  7;  Mattox  v.  Helm,  5  Lltt.  (Pa.)  185,  15  Am.  Dec. 
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As  was  remarked  by  Lord  EUenborough  in  a  leading  case :  "A  judg- 
ment in  each  species  of  action  is  final  only  for  its  own  proper  purpose 
and  object,  and  no  further.    The  judgment  in  trespass  affirms  a  right 
of  possession  to  be,  as  between  the  plaintiff  and  defendant,  in  the 
plaintiff  at  the  time  of  the  trespass  committed.     In  the  real  action,  it 
affirms  a  right  to  the  freehold  of  the  land  to  be  in  the  demandant  at 
the  time  of  the  writ  brought.     Each  species  of  judgment,  from  one  in 
an  action  of  trespass  to  one  upon  a  writ  of  right,  is  equally  conclusive 
upon  its  own  subject-matter  by  way  of  bar  to  future  litigation  for  the 
thing  thereby  decided.     Only  the  matter  of  the  one  judgment  is,  in 
its  nature,  and  according  to  its  class  and  degree  in  the  order  of  ac- 
tions, more  conclusive  upon  the  general  right  of  property  in  the  land 
than  the  other."  ***     So,  on  the  authority  of  Roscoe,  "in  real  actions, 
if  a  man  is  barred  by  judgment  in  one  action,  he  may  bring  another 
of  a  higher  nature  and  try  the  same  right  again.     If  barred  in  an 
assise  of  novel  disseisin,  yet,  upon  showing  a  descent  or  other  special 
matter,  he  may  have  an  assise  of  mort  d'ancestor,  a  writ  of  aiel  or 
besaiel,  or  of  entry  sur  disseisin  to  his  ancestor.     So  if  a  man  is  barred 
in  a  formedon  in  descender,  yet  he  may  have  a  formedon  in  reverter 
or  in  remainder,  for  that  is  an  action  of  a  higher  nature,  and  in  which 
the  fee  simple  is  to  be  recovered."  **'     These  distinctions,  as  will 
appear  from  some  of  the  following  sections,  are  not  without  their 
practical  importance  at  the  present  day. 

S  648.    Common   Recovery. 

A  judgment  in  common  recovery,  notwithstanding  the  highly  fic- 
titious character  of  the  proceeding,  was  accounted  as  conclusive,  for 
its  own  purposes,  as  in  any  other  form  of  action.  It  could  not  be 
impeached  collaterally  except  for  fraud,  or  as  in  other  real  actions, 
because  the  defendant  was  not  a  tenant  of  the  freehold.®^* 

G4;  Arnold  v.  Arnold,  17  Pick.  (Mass.)  4;  Viner,  Abr.  "Judgment"  Q;  Smith 
V.  Sherwood,  4  Conn.  276,  10  Am.  Dec.  143. 

882  Outram  v.  Morewood,  8  East,  346,  357. 

883  Rose.  R.  Act.  213. 

884  Ransley  v.  Stott,  26  Pa.  126;  2  Bl.  Oomm.  362. 
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I  649.    Writ  of  Entry. 

At  common  law,  the  writ  of  entry  was  a  merely  possessory  ac- 
tion, "serving  only  to  regain  that  possession  whereof  the  demandant 
or  his  ancestors  have  been  unjustly  deprived  by  the  tenant  or  pos- 
sessor of  the  freehold,  or  those  under  whom  he  claims."  It  decided 
nothing  with  respect  to  the  right  of  property.®**  This  remedy  has 
survived,  in  a  few  of  our  states,  in  a  greatly  modified  form,  in  so 
much  that  it  may  now  be  made  the  means  of  trying  the  title  to  the 
land.  Thus,  in  Massachusetts,  it  is  held  that  judgment  for  the  ten- 
ant in  a  writ  of  entry  is  conclusive  evidence  of  the  title  in  a  sub- 
sequent action  of  trespass  by  the  demandant  against  the  tenant  for 
breaking  and  entering  the  same  close.  But  it  is  not  a  bar  to  such 
action ;  because,  in  the  one  case,  title  is  in  dispute,  and  in  the  other, 
possession ;  and  one  may  be  entitled  to  the  possession,  and  so  able 
to  maintain  trespass,  though  he  be  not  the  owner.®®*  In  the  same 
state  it  is  held  that  judgment  in  a  writ  of  entry  is  not  conclusive  as 
to  the  extent  of  the  land  recovered,  unless  the  land  is  described  in 
the  writ  or  judgment  with  great  certainty.®®^ 

I  650.    EJeetment  at  Common  I«aw. 

At  the  common  law, — :and  equally  under  our  own  systems,  ex- 
cept where  the  common  law  has  been  changed  by  a  statute, — a  ver- 
dict and  judgment  in  ejectment  are  not  final  or  conclusive  upon  the 
question  of  title  in  any  other  action  between  the  same  parties,  nor  a 
bar  to  any  number  of  successive  actions  of  the  same  kind  for  the 
same  land.*®®     Such  actions  might  be  continued  indefinitely,  unless 

»»»  3  Bl.  Gomm.  180. 

•••  StevenB  v.  Taft  8  Gray,  419.  Compare  Batchelder  v.  Robinson,  6  N.  H. 
12. 

••T  MelTln  V.  Proprietors  of  Locks  and  Canals  on  Merrimack  River,  5  Mete. 
15.  38  Am.  Dec.  384.  A  Judgment  on  a  writ  of  entry,  putting  in  issue  the  le- 
gal title  only,  does  not  bar  a  suit  to  obtain  a  deed  of  the  property,  in  which 
only  the  equitable  title  is  in  issue.  Ryder  y.  Loomis,  161  Mass.  161,  36  N.  E. 
830. 

»>•  Atkins  V.  Horde,  1  Burrows,  114;  Doe  v.  Harlow,  12  Adol.  &  K  40; 
Doe  T.  Thomas,  1  Tyrw.  410;  Miles  v.  Caldwell,  2  Wall.  35,  17  L.  Ed.  755; 
Bogen  T.  Haines,  8  Me.  362;  Smith  y.  Sherwood,  4  Conn.  276,  10  Am.  Dec. 
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equity  interfered,  after  a  sufHcient  number  of  trials  had  taken  place 
to  determine  fairly  the  validity  of  the  title,  and  by  injunction,  di- 
rected to  the  unsuccessful  litigant,  compelled  him  to  cease  from 
harassing  his  opponent  by  useless  litigation.®"'  The  reasons  for 
this  apparently  anomalous  rule  were  well  stated  by  the  supreme 
court  of  Pennsylvania,  in  a  decision  from  which  we  quote  as  follows: 
"Originally  an  ejectment  was  only  an  action  of  trespass  by  a  lessee 
against  one  who  had  ousted  him  of  his  term.  The  plaintiff  recov- 
ered damages,  not  possession.  The  freehold  was  not  in  contro- 
versy, certainly  not  directly.  It  was  not  until  about  the  reign  of 
Edward  IV  that  courts  of  law  began  to  give  judgment  that  the 
plaintiff  should  recover  his  term  as  well  as  damages.  Still  it  was 
only  a  term  which  he  recovered,  for  the  action  was  always  founded 
on  the  assertion  of  an  existing  lease.  Indeed  the  declaration  nega- 
tived the  ownership  of  the  freehold  by  the  plaintiff.  Of  course  the 
very  structure  of  the  record  rendered  it  impossible  to  plead  a  for- 
mer recovery  in  bar  of  a  second  ejectment.  The  plaintiff  was  only 
a  fictitious  person,  and  as  the  demise  might  be  laid  in  any  number 
of  ways,  it  never  could  appear  that  the  second  ejectment  was  for 
the  same  thing  as  the  first.  Indeed  the  second  ejectment  supposed 
a  new  demise.  For  the  same  reason  a  verdict  and  judgment  in 
trespass  quare  clausum  fregit,  upon  any  plea,  could  not  operate  as 
an  estoppel  in  ejectment.  Such  having  been  the  original  nature  of 
the  action,  any  number  of  successive  ejectments  could  be  brought, 
and  the  tenant  in   possession  could  never  protect  himself  by  the 

143;  Bradford  v.  Bradford,  5  Conn.  127;  Bailey  v.  Fairplay,  6  Bin.  (Pa.)  450. 
6  Am.  Dec.  486;  White  v.  Kjie's  Lessee.  1  Serg.  &  R.  (Pa.)  515;  Brown  v. 
Niclile,  6  Pa,  390;  Weller  v.  Dilley,  12  Pa.  CJo.  Ct.  R.  M;  Eichert  v.  Schaffer, 
161  Pa.  519,  29  Atl.  393;  Eldridge  v.  Hill,  2  Johns.  Ch,  (N.  Y.)  281;  Van  Blar- 
com  V.  Kip,  26  N.  J.  Law,  351;  Khig  v.  Townshend,  141  N.  Y.  358.  36  N.  E. 
513;  Chapman  v.  Armistead,  4  Munf.  (Va.)  382;  Pollard  v.  Baylors,  6  Munf. 
(Va.)  433;  Mitchell  v.  Robertson,  15  Ala.  412;  Jones  v.  De  Graffenreid,  60  Ala. 
145;  Camp  v.  Forrest,  13  Ala.  114;  Harper  v.  Campbell,  102  Ala.  342.  14 
South.  650;  Sutton  v.  Pollard,  96  Ky.  640,  20  S.  W.  637;  Driver  v.  White 
(Tenn.  Ch.  App.)  51  S.  W.  994;  Kimmel  v.  Benna,  70  Mo.  52;  McKenzie  t. 
Renshaw,  55  Md.  299;  Troutman  v.  Vernon,  1  Bush  (Ky.)  482;  Hawkins*  Les- 
see V.  Hayes,  3  Har.  (Del.)  489;  Oockett  v.  Lashbrook,  5  T.  B.  Mon.  (Ky.> 
530,  17  Am.  Dec.  08;  Hlnton  v.  McNeil.  5  Ohio,  209,  24  Am.  Dec.  315. 

889  Miles  V.  Caldwell,  2  Wall.  35,  17  L.  Ed.  755.    See  Ridgeway  v.  Herbert, 
150  Mo.  606,  51  S.  W.  1040,  73  Am.  St  Rep.  464. 
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result  of  a  former  trial."  ••®  The  case  might  be  different  where  the 
judgment  in  ejectment  was  offered  as  evidence  in  a  different  kind 
of  action — that  is,  not  another  ejectment.  It  was  said  at  an  early 
day  in  New  York  that  a  judgment  in  ejectment  was  of  the  same 
binding  force  and  efficacy  as  any  other  judgment,  except  in  a  second 
action  of  ejectment.*'^  And  the  New  Jersey  court  of  chancery  held 
that  it  would  look  at  the  questions'  which  were  really  involved  in 
the  ejectment  suit,  and  if  the  legal  question  as  to  the  title,  which 
was  raised  by  the  bill  in  equity,  was  decided  by  the  court  of  law, 
and  the  party  had  by  the  judgment  and  process  of  the  court  been 
put  in  possession,  equity  could  not  require  better  proof  of  legal 
title.'**  So,  in  another  state,  "although  the  judgment  in  ejectment 
is  not  conclusive  evidence  upon  the  question  of  title,  it  is  evidence 
to  some  extent,  in  a  subsequent  action,  where  the  parties  are  sub- 
stantially the  same  and  the  same  matter  is  involved  in  the  issue 
between  them.  But  not  being  conclusive,  it  can  only  be  regarded 
as  prima  facie  evidence,  liable  to  be  counterbalanced  and  controlled 
by  the  other  testimony  in  the  cause,  if  it  be  sufficiently  satisfactory 
to  produce  that  result."  ■••  But  according  to  the  strict  common 
law  doctrines,  the  judgment  in  ejectment  does  not  appear  to  have 
been  conclusive,  or  even  admissible,  in  any  other  proceeding,  save 
only  in  the  subsidiary  action  for  mesne  profits,  of  which  we  shall 
speak  presently. 

In  a  great  majority  of  the  states,  this  common  law  doctrine  has 
been  abrogated  or  changed  by  the  statutes.  But  in  at  least  one 
Slate, — Missouri, — it  still  remains  in  full  force  and  vigor.  It  was 
there  said,  quite  recently,  "that  a  judgment  in  ejectment  is  no  bar 
to  a  second  action  for  the  same  property,  between  the  same  par- 
ties, whether  the  titles  and  defenses  in  both  actions  be  the  same  or 
not,  has  been  so  long  established  in  this  state  as  to  have  become  a 
universally  recognized  rule  in  the  tenure  of  real  property,  and  will 

•••  Sterens  v.  Hughes,  31  Pa.  381,  384. 

•ti  Van  Wyck  v.  Seward,  1  Edw.  Ch.  327. 

••«  Obert  v.  Obert,  10  N.  J.  Eq.  08.    And  see  Delaware,  L.  &  W.  R.  Co.  v. 
Breckenridge  (N.  J.  Err.  &  App.)  43  Atl.  1097. 

••*  Cecil  Y.  Johnson,  11  B.  Mon.  (Ky.)  35.    See,  also,  Troutman  v.  Vernon, 
1  Bush  (Ky.)  482. 
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not  be  departed  from  by  this  court."  ••*  And  another  case  declares 
that  this  rule  ''is  based  on  legislation  peculiar  to  this  state,  and 
constitutes  a  rule  of  property  not  to  be  disturbed  save  by  legislative 
enactment."  ^'^ 

f  651.    Ejectment  upon  an  EqnltaUe  Title. 

In  Pennsylvania,  an  important  early  case  laid  down  the  rule  that 
an  action  of  ejectment  brought  to  compel  the  specific  performance 
of  a  contract  for  the  sale  of  lands  (familiarly  known  in  that  state 
as  an  "equitable  ejectment"),  is  a  mere  substitute  for  a  bill  in  equity 
for  the  same  purpose,  and  a  judgment  in  such  action  is  equivalent 
to  a  decree  for  specific  performance;  and  since  a  decree  is  con- 
clusive between  the  parties,  one  judgment  in  this  kind  of  action  is 
conclusive  also;  and  it  was  further  held  that  the  statute  making 
two  concurrent  verdicts  and  judgments  in  ejectment  conclusive 
upon  the  title,  had  no  application  to  actions  of  ejectment  brought 
to  compel  the  payment  of  money  or  the  specific  performance  of  a 
contract  of  sale,  or  generally  on  an  equitable  title.***  And  this 
rule  has  ever  since  been  recognized  as  settled  law  in  that  state.^^' 
And  conversely,  where  a  defendant  in  ejectment  defends  on  an  equi- 
table title,  if  he  has  before  submitted  his  title  to  a  court  of  equity 
of  competent  jurisdiction,  on  a  bill  praying  specific  performance 
of  a  contract  which  he  claims  vested  in  him  the  equitable  title,  and 
the  bill  has  been  dismissed,  he  cannot  afterwards  assert  it  either 
by  way  of  action  or  defense.*®*  But  the  rule  applies  only  where 
the  action  is  to  be  regarded  as  a  bill  in  equity  and  not  as  a  pos- 

8»*  Avery  v.  Fitzgerald,  94  Mo.  207,  7  S.  W.  6.  Earlier  cases  holding  the 
same  rule  are  Slevln  v.  Brown,  32  Mo.  176;  Holmes  v.  City  of  CJaroodelet  38 
Mo.  551;  Foster  v.  Evans,  51  Mo.  39;  Kimmel  v.  Benna,  70  Mo.  52;  Ekey  t. 
Inge,  87  Mo.  493;  Ilogan  v.  Smith,  11  Mo.  App.  314. 

895  City  of  St.  Louis  v.  Schulenburg  &  Boeckler  Lumber  Co.,  98  Mo.  613, 12 
S.  W.  248.  And  see  Sutton  v.  Dameron,  100  Mo.  141,  13  S.  W.  497;  Bailej  t. 
Winn,  101  Mo.  649,  12  S.  W.  1045. 

8  06  Seitzinger  v.  Ridgway,  9  Watts,  496. 

897  Peterman  v.  Huling.  31  Pa.  432;  Meyers  v.  Hill,  46  Pa.  9;  Taylor  v. 
Abbott,  41  Pa.  352;  Amick  v.  Oyler,  25  Pa.  506;  Winpenny  v.  Wlnpennv.  92 
Pa.  440.  See,  also,  Schive  v.  Fausold,  137  Pa.  82,  20  Atl.  403;  Budd  v.  Fin- 
ley,  151  Pa.  540.  25  Atl.  129;  Nelson  v.  Nelson,  117  Pa.  278,  11  AU.  61. 

808  Sparks  v.  Walton,  4  Phila.  93. 
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sessory  ejectment  at  common  law."®®  And  in  order  to  give  the 
judgment  this  effect,  it  must  be  shown  distinctly  that  the  equitable 
title  was  directly  in  issue  and  decided  upon.*®®  A  similar  rule  has 
also  been  announced  in  Missouri.  It  is  there  held  that  if,  to  an 
ejectment  suit,  the  defendant  sets  up  an  equitable  defense,  and  the 
cause  is  tried  and  plaintiff  has  judgment,  such  equitable  defense  is 
res  judicata,  and  defendant  cannot  thereafter  recover  by  a  proceed- 
ing to  establish  his  equitable  title  so  passed  on  in  the  former  suit.®®^ 

I  652.    In  Aetioii  for  Mesne  Profits. 

A  recovery  in  ejectment  is  conclusive  evidence,  in  a  subsequent 
action  of  trespass  for  the  mesne  profits,  as  to  the  plaintiff's  right  lo 
such  profits  accruing  after  the  date  of  the  demise  laid  in  the  decla- 
ration in  ejectment.®®^  The  origin  and  reasons  of  this  rule  have 
been  thus  explained:  "A  recovery  in  ejectment,  while  the  action 
was  founded  on  a  fiction,  did  not  at  first  estop  the  defendant  in  tres- 
pass for  the  mesne  profits,  brought  in  the  name  of  the  plaintiff's 
lessor,  from  contesting  his  title  to  the  possession  during  the  time  in 
which  the  profits  had  accrued,  because  the  lessor  was  not  a  party 
on  the  record,  and  therefore  could  not  have  the  benefit  of  an  estop- 
pel of  it.  Neither  was  he  concluded  by  a  judgment  against  his 
lessee,  who  was  the  legal  plaintiff;    and  therefore  it  was,  and  not 

»••  Taylor  v.  Abbott,  41  Pa.  352. 

•••  Meyers  v.  HiU,  46  Pa.  9. 

•01  Preston  v.  Chadwick,  01  Mo.  320.  2  S.  W.  793;  Chouteau  v.  Gibson,  7G 
Mo.  58;  Emmel  v.  Hayes  (Mo.)  12  S.  W.  521;  Clark  v.  Bettelheim,  144  Mo. 
258,  46  S.  W.  135. 

»»a  Aslin  V.  Parkin,  2  Burr.  668;  Chirac  v.  Roinlcker,  11  Wheat.  280,  6  L. 
Ed.  474;  Posteos  v.  Postens,  3  Watts  &  S.  (Pa.)  182,  38  Am.  Dec.  752;  Drexel 
V.  Man,  2  Pa.  271,  44  Am.  Dec.  195;  Man  v.  Drexel,  2  Pa.  202;  KiUe  v.  Ege. 
Ki  Fa.  102;  Graves  v.  Jolce,  5  Cow.  (N.  Y.)  261;  Uon  v.  Burtis,  5  Cow.  (N.  Y.) 
**>;  Van  Alen  v.  Rogers,  1  Johns.  Cas.  (N.  Y.)  281,  1  Am.  Dec.  113;  Baron  v. 
Abeel  8  Johns.  481,  3  Am.  Dec.  515;  Benson  y.  Matsdorff,  2  Johns.  369;  Le- 
land  V.  Tonsey,  6  Hill  (N.  Y.)  328;  Den  d.  Bray  v.  McShane,  13  N.  J.  Law, 
35;  Mersbon  v.  Williams  (X.  J.  Eq.)  31  AU.  778;  Glllum  v.  Case,  71  Miss.  848, 
1*1  Sooth.  236;  Whittlngton  v.  Christian,  2  Rand.  (Va.)  353;  Poston  v.  Jones, 
19  X.  C.  295;  Brothers  v.  Hurdle,  32  X.  C.  490,  51  Am.  Dec.  400;  Shumake  v. 
Nelms'  Adm'r.  25  Ala.  126;  Brewer  v.  Beck  with.  35  Miss.  407;  Crockett  v. 
Ufthbrook,  5  T.  B.  Mon.  (Ky.)  531,  17  Am.  Dec.  98;  Clark  v.  Boyreau,  14  Cnl. 
©4;  Avery  v.  Superior  Court,  67  Cal.  247;  3  Bl.  Comm.  205. 
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for  an)rthing  peculiar  to  the  nature  of  an  action  for  land  in  the 
abstract,  that  the  loser  might  renew  the  contest  toties  quoties.  But 
as  regards  the  action  for  mesne  profits,  it  afterward  came  to  be 
settled  by  Lord  Mansfield,  in  Aslin  v.  Parkin,  2  Burr.  667,  that  the 
technical  effect  of  the  fiction  is  to  be  disregarded,  and  the  lessor 
of  the  plaintiff  treated  as  the  legal  party.  The  consequence  was, 
that  though  a  discomfited  defendant  might  resort  to  another  eject- 
ment for  the  determination  of  the  title  prospectively,  he  was  not  at 
liberty  to  contest  his  adversary's  title  to  the  mesne  profits,  which 
accrued  during  the  period  of  the  demise  laid  in  the  previous  suit, 
whether  the  action  for  those  profits  were  brought  in  the  claimant's 
own  name,  or  in  that  of  the  fictitious  lessee."  •®*  It  makes  no  dif- 
ference, in  this  respect,  whether  the  judgment  is  rendered  upon 
contestation  or  not.  A  judgment  by  default  in  an  action  of  eject- 
ment, followed  by  a  writ  of  possession,  is  evidence  of  the  right  and 
title  of  the  plaintiff  as  against  the  tenant  in  possession.*®*  But  it 
is  held,  by  the  English  cases,  that  the  judgment  in  ejectment  is  not 
conclusive  of  the  plaintiff's  title,  though  admissible  evidence,  in  tres- 
pass for  the  mesne  profits,  with  a  plea  of  not  possessed,  unless  it 
is  repHed  by  way  of  estoppel.*^'  As  to  the  time  covered  by  the 
estoppel  of  the  judgment,  it  is  "conclusive  of  the  right  of  posses- 
sion, and  of  the  title  to  the  mesne  profits  from  the  time  of  the 
demise  laid  in  the  declaration.  That  time  must  always  be  laid  at  or 
subsequent  to  the  period  when  the  plaintiff's  right  accrued.  If  laid 
before,  he  would  fail  in  the  ejectment."  ®°*  But  while  the  record  is 
conclusive  evidence  that  the  defendant  was  in  possession  at  the 
time  the  ejectment  was  brought,  and  also  as  to  the  title  during  the 
whole  time  laid  in  the  demise,  it  is  not  evidence  of  the  length  of 
time  that  the  defendant  was  in  possession.®®^  And  now  in  England, 
since  the  Common  Law  Procedure  Act  of  1852,  the  judgment  in 
ejectment  is  not  conclusive,  in  a  subsequent  action  for  mesne  profits, 
of  the  plaintiff's  title  from  the  day  of  the  demise,  but  only  of  his 

»03  Postens  v.  Pes  tens,  3  Watts  &  S.  (Pa.)  182,  38  Am.  Dec.  752. 

•04  Wilkinson  v.  Kirby,  15  C.  B.  430. 

80  5  Matthew  V.  Osborne,  13  C.  B.  919. 

006  Van  Alen  v.  Rogers,  1  Johns.  Cas.  (N.  Y.)  281,  1  Am.  Dec.  113, 

»07  Bailey  v.  Fairplay,  6  Bin.  (Pa.)  450,  G  Am.  Dec.  486. 
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title  at  the  date  of  the  writ."***  At  common  law  the  recovery  of 
mesne  profits  is  not  barred  by  the  fact  that  the  plaintiff  might  and 
did  recover  damages  in  the  ejectment.  "The  damages  are  nominal, 
and  are  not  given  in  satisfaction  of  the  mesne  profits,  which  have 
long  been  the  subject  of  a  distinct  action.  They  are  necessary  only 
to  entitle  the  plaintiff  to  recover  costs,  and  certainly*  cannot  pre- 
clude him  from  a  recovery  of  the  mesne  profits  any  more  than  the 
entry  of  a  remittitur  upon  a  judgment  by  default  against  the  casual 
ejector.  The  latter  is  an  express  release  of  the  damages  upon  rec- 
ord, and  the  former  is  such  by  inference  only.  Both  are  forms, 
and  do  not  affect  the  substantial  rights  of  the  parties."  •**•  But 
where  the  statute  allows  a  recovery  of  mesne  profits  in  an  action 
of  ejectment,  and  prohibits  a  second  action  therefor,  the  plaintiff  in 
ejectment  may  recover  damages  for  trespasses  committed  before  the 
judgment,  and  a  recovery  in  ejectment,  omitting  such  trespasses, 
will  bar  a  subsequent  action  for  them.*^* 

I  653*    ConfesBion  of  Judgmeiit  in  Ejectment. 

In  some  of  the  state's  it  is  considered  that  the  fact  of  a  judgment 
in  ejectment  being  rendered  against  the  defendant  upon  confession 
does  not  alter  the  rule  of  the  inconclusiveness  of  adjudications  in 
that  species  of  action.*^^  But  in  Pennsylvania,  a  confession  of  judg- 
ment in  ejectment  is  conclusive  in  a  subsequent  ejectment  for  the 
same  land  between  the  same  parties  or  their  privies.  "If  he  may 
confess  his  g^uilt  in  a  capital  case,  he  may  surely  confess  his  want 
of  title  in  ejectment."  •**  A  similar  effect  has  been  attributed  to 
the  defendant's  disclaimer  of  title.    This,  it  is  said,  admits  the  plain- 

•«9  nania  T.  Mnlkern,  1  Ex.  Dlv.  31. 

•0*  Van  Alen  v.  Rogers,  1  Jobns.  Oas.  281, 1  Am.  Dec.  113. 

•10  Cunningham  v.  Morris,  19  Ga.  583,  65  Am.  Dec.  611.  Compare  Pac- 
quette  t.  I^ckness,  19  Wis.  219.  A  Judgment  for  rents  and  profits  against  de- 
fendant In  ejectment  Is  not  a  bar  to  an  action  of  trover  for  the  cutting  and 
removal  of  standing  timber  from  the  premises  by  defendant  whiie  in  posses- 
sion.   Wilson  y.  Hoffman,  93  Mich.  72,  52  N.  W.  la*]?,  32  Am.  St.  Rep.  485. 

•11  Botts  T.  Shields'  Heh«,  3  Litt  32;  Hawiiins'  Lessee  v.  Hayes,  3  Har. 
(Del.)  489. 

»"  Secrist  T.  Zimmerman,  56  Pa.  44U;  Dwyer  v.  Wright,  14  Pa.  Co.  Ct  R. 
406. 
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tiff's  title  to  the  land,  and,  nothing  further  appearing,  the  plaintiff 
is  entitled  to  judgment  for  the  land  and  defendant  to  judgment  for 
his  costs ;  and  in  a  subsequent  action  between  the  plaintiff,  or  those 
claiming  under  him,  and  the  defendant,  as  to  title  to  the  same  land, 
the  defendant  is  estopped  by  his  disclaimer  in  the  former  suit,  un- 
less he  can  show  that  he  has  since  acquired  title.** • 

S  654.    SueoesiiTe  Juclgineiiti  In  I^eetiaeiit  m*de  OonolvilTe  hj 

Statutes. 

In  some  of  the  American  states  the  legislatures  have  made  an 
attempt  to  simplify  the  trial  of  title  to  real  estate,  and  establish  a 
reasonable  rule  for  the  finality  of  adjudications  respecting  it,  but 
have  been  partially  restrained  by  a  sort  of  superstitious  reverence 
for  land  as  land,  which  is  no  doubt  a  survival  of  the  common  law 
theories.  The  result  has  been  the  enactment  of  statutes  which  pro- 
vide either  (i)  that  two  concurrent  verdicts  and  judgments  for  the 
same  party  in  ejectment  shall  end  the  litigation  and  be  conclusive 
of  the  title,  or  (2)  that  two  successive  judgments  for  the  defendant 
shall  bar  a  new  ejectment  upon  the  same  title,  or  (3)  that  the  de- 
feated party  shall  be  entitled  to  one  new  trial  as  of  course, — ^all  of 
which  provisions  amount  to  much  the  same  thing.®**  Some  re- 
marks upon  these  statutes  are  indispensable  to  a  full  consideration 
of  our  subject.  In  Pennsylvania,  where  the  character  of  finality  at- 
taches to  "two  concurrent  verdicts  and  judgments  in  favor  of  the 
same  party,"  the  rule  is  applied  with  some  strictness.  Thus,  in  an 
early  case,  an  action  of  ejectment  was  brought  and  verdict  and 
judgment  were  for  the  plaintiff;  an  ejectment  was  then  brought 
by  the  former  defendant,  and  he  recovered  verdict  and  judgment, 
but  the  judgment  was  reversed  by  the  supreme  court;  in  another 
ejectment  brought  by  this  last  party  it  was  held  that  the  verdict 
and  judgment  in  the  first  and  reversal  of  judgment  in  the  seconil 
were  not  a  bar  to  the  third  ejectment.®^"     It  will  be  observed  that, 

018  Wootters  v.  Hall,  07  Tex.  513.  3  S.  W.  725. 

»i*Co(le  Civ.  Proc.  Colo.  §  254;  Code  Ala.  18SG,  §  2714;  Gen.  St.  Minn. 
1878,  c.  75,  §  12;  Drexel  v.  Man,  2  Pa.  271,  44  Am.  Dec.  105;  WllUau::^jn 
V.  Mayer,  117  Ala.  253.  23  South.  3. 

•15  Mercer  v.  Watson,  1  Watts,  330. 
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under  this  statute,  the  effect  of  one  judgment  in  ejectment  remains 
precisely  as  at  common  law.***  Hence,  where  two  ejectments  had 
been  brought  for  parts  of  the  same  land,  in  one  of  which  a  verdict 
and  judgment  was  rendered  for  the  undivided  moiety  of  a  certain 
lot,  and  in  the  other  for  the  whole  of  the  tract,  the  two  verdicts 
and  judgments  are  conclusive  as  to  the  moiety  only,  and  are  not  a 
bar  to  a  third  ejectment  between  the  same  parties  for  the  remainder 
of  the  land,  because  such  remainder  is  covered  by  the  estoppel  of 
only  one  judgment.**^  The  Code  of  Alabama  provides  that  "two 
judgments  in  favor  of  the  defendant  in  an  action  of  ejectment 
.  .  .  .  is  a  bar  to  any  action  for  the  recovery  of  the  land." 
This,  it  is  held,  does  not  operate  to  exclude  the  record  of  one  judg- 
ment for  the  plaintiff  in  ejectment  as  evidence  in  an  action  by  the 
defendant  to  recover  for  the  crops  grown  on  the  land;  and  the 
judgment  cannot  be  excluded  as  evidence,  under  the  rule  that  a 
prior  judgment  in  ejectment  is  not  admissible  in  a  subsequent  suit 
between  the  parties,  as  that  rule  applies  only  to  a  subsequent  suit 
in  ejectment.***  It  is  provided  by  statute  in  Minnesota  that  the 
judgment  in  a  second  ejectment  for  the  same  land  "shall  be  a  final 
determination  of  the  rights  of  the  parties."  Upon  this  statute  the 
supreme  court  of  that  state  remarks:  "It  only  cuts  off  the  com- 
mon law  right  that  the  defeated  party  in  ejectment  had  to  contest 
the  right  of  possession  as  often  as  he  saw  fit,  until  arrested  by  a 
decree  of  the  court  of  chancery.  The  statute  limits  this  right  to 
two  trials,  and  declares  the  second  judgment  final, — that  is,  final 
so  far  as  to  bar  another  action  for  the  same  cause;  but  like  all 
other  final  judgments  it  may  be  reviewed  for  errors  committed  on 
the  trial."  •*•  This  statute  does  not  apply  to  an  action  to  set  aside 
a  conveyance  of  real  estate  on  the  ground  of  fraud. •^^  Finally, 
where  the  effect  of  a  judgment,  or  of  successive  judgments,  in 
ejectment  is  regulated  by  a  state  statute,  such  enactment  establishes 
a  rule  of  property  in  lands  within  the  state,  and  is  binding  on  the 

•»•  Drexel  v.  Man,  2  Pa.  271,  44  Am.  Dec.  195. 

•"  Kinter  v.  Jenks,  43  Pa.  445. 

•»•  Carlisle  v.  Killebrew,  89  Ala.  829,  6  South.  756,  6  L.  R.  A.  017. 

»»•  r^ise  V.  Arper.  6  Minn.  220,  233  (Gil.  142). 

•"  Somerville  v.  Donaldson,  26  Minn.  75,  1  N.  W.  808. 
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federal  courts  sitting  within  the  state.®**  And  conversely,  the  courts 
of  Pennsylvania,  under  the  statute  already  noticed,  consider  them- 
selves bound  by  two  concurrent  verdicts  and  judgments  of  the 
federal  court  in  ejectment  between  the  same  parties.®** 

§  655.    Modem  Aotioni  Correipondins  to  EJeetatentt 

In  many  of  the  states,  statutes  have  been  enacted  which  free  the 
action  of  ejectment  from  the  fictions  and  artificialities  which  for- 
merly surrounded  it,  and  make  it  in  reality  a  plain  and  simple  rem- 
edy for  the  recovery  of  real  property,  prescribing  also,  either  ex- 
pressly or  by  necessary  inference,  that  the  judgment  shall  have  the 
same  conclusive  effect  as  in  any  other  species  of  suit.  In  other 
states,  the  adoption  of  a  code  of  practice  has  abolished  all  forms  of 
action,  and  the  modern  innominate  action  for  the  recovery  of  realty 
resembles  the  old  suit  in  ejectment  only  in  respect  to  its  object. 
The  action  being  brought  by  and  against  the  real  claimants,  and  all 
other  fictions  being  abolished,  it  correlates  in  all  respects  with  the 
purely  personal  actions,  and,  as  a  necessary  consequence,  the  judg- 
ment has  the  character  of  finality.  It  follows  that  in  all  these  states 
the  judgment  is  conclusive  of  the  points  and  questions  actually  Kti- 
gated  and  determined, — that  is,  the  titles  put  in  issue  and  tried,  and 
the  right  of  possession, — ^and  will  bar  any  subsequent  action  between 
the  same  parties  or  their  privies  for  the  same  land.  The  decisions 
show  that  this  is  now  the  settled  rule  in  the  states  of  Vermont,"' 
New   York,®"    North    Carolina,®"    Georgia,®"    Mississippi,®"  Ar- 

»2iBrltton  V.  Thornton,  112  U.  S.  526,  5  Sup.  Ot  291.  28  L.  Ed.  816; 
Equator  Mining  &  Smelting  Co.  v.  Hall,  106  U.  S.  86,  1  Sup.  Gt  128,  27 
L.  Ed.  114;  Miles  v.  Caldwell,  2  WaU.  35,  17  L.  Ed.  755. 

»22  strayer  v.  Johnson,  110  Pa.  21,  1  Atl.  222. 

•28  Parks  V.  Moore,  13  Vt.  183,  37  Am.  Dec.  589;  Edwards  T.  Roys,  18 
Vt.  473;  Hunt  v.  Payne,  29  Vt.  172,  70  Am.  Dec.  402;  Hodges  v.  Eddy,  52 
Vt  434;   Marvin  v.  Dennison.  1  Blatchf.  159,  Fed.  Cas.  No.  9.180. 

•24  Code  Civ.  Proc.  N.  Y.  §  1524;  King  v.  Townshend,  65  Hun,  567,  20 
N.  Y.  Supp.  602;  Dawley  v.  Brown,  79  N.  Y.  390;  Sheridan  v.  Andrews,  3 
Lans.  129;  Castle  v.  Noyes,  14  N.  Y.  329;  Kelsey  v.  Ward,  38  N.  Y.  86: 
Campbell  v.  Hall,  16  N.  ,Y.  575. 

825  Johnson  v.  Pate,  90  N.  C.  334;  Benton  T.  Benton,  95  N.  a  669.  See 
Jordan  v.  Farthing,  117  N.  C.  181,  23  S.  E.  244. 

•26  Sims  V.  Smith,  19  Ga.  124;   Diclierson  v.  Powell,  21  Ga.  143;   McCurry 


92T  See  note  927  on  following  page. 
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kansas,*"  Kentucky,'^^*  Illinois,^"  lowa,*^"  CalKorma,^"  Ore- 
gQH»^^  Nevada,*"  Indiana,"**  Kansas,*"  Colorado,*"  Tennes- 
sec,***  Orwwitcticut,***  and  probably  in  some  others  not  here  enu- 
merated.*** 

The  modem  rule  is  tifeerefore  correctly  stated  in  the  following  lan- 
guage by  the  supreme  court  of  Illinois :  "A  judgment  at  law,  whether 
in  an  ejectment  suit  or  in  some  other  form  of  action,  is  conclusive 
on  the  parties  upon  all  questions,  titles,  and  rights  involved  in  the 
litigation  and  passed  upon  by  the  court,  which  the  court  had  power 

y.  Robinson,  23  Ga.  321;  Glover  v.  Stamps,  73  Ga.  209,  54  Am.  Bep.  870 
mnless  tbe  Jury  find  for  the  plaintiff  less  than  the  fee,  Parker  v.  Stambaugh, 
71  Ga.  735;  Lamar  v.  Knott,  74  Ga.  379;   Craig  v.  Watson,  68  Ga.  114). 

•"  Mcring  v.  Abies,  02  Miss.  271,  52  Am.  Rep.  186;  Gaines  v.  Kennedy, 
53  Miss.  103. 

»«8  Sturdy  v.  ^ackaway,  4  WaU.  174,  18  L.  Ed.  387.  But  see  Dawson  v. 
Parham,  55  Ark.  286,  18  S.  W.  48. 

•»•  Troutman  v.  Vernon,  1  Bush,  482. 

•••  Barger  v.  Hobbs,  67  IlL  592;  Regan  v.  West,  116  lU.  603,  4  N.  B.  365; 
Hawley  v.  Simons,  102  111.  118;  Oetgen  v.  Ross,  54  111.  79;  Gage  r.  Eddy, 
186  IIL  432,  57  N.  E.  1030.  But,  by  statute  -in  this  state,  the  party  against 
whom  the  verdict  In  ejectment  is  rendered  is  entitled,  on  payment  of  costs, 
to  have  the  Judgment  vacated,  and  a  new  trial  granted;  and  when  this  is 
done,  the  Judgment  in  the  original  action  becomes  wholly  inoperative,  and 
the  doctrine  of  res  Judicata  does  not  apply.  Hammond  v.  Carter,  161  111. 
C21,  44  N.  E.  274. 

•»i  Sobcy  V.  Beiler.  28  Iowa,  323. 

»»«  Marshall  v.  Shafter,  32  Cal.  176;  Amestl  v.  Castro,  49  Cal.  325;  Caper- 
ton  V.  Schmidt,  26  Cal.  479,  85  Am.  Dec.  187;  Phelan  v.  Tyler,  64  Cal.  80, 
28  Pac.  114;  Graves  v.  Hebbron,  125  Cal.  400,  58  Pac.  12. 

•"  Cbde  Civ.  Proc.  f  329;  Hill  v.  Cooper,  8  Or.  254;  Collins  v.  Goldsmith 
(0.  C.)  71  Fed.  580.    See  Spaur  v.  McBee,  19  Or.  76.  23  Pac.  818. 

•a*  Sherman  v.  DiUey,  3  Nev.  21. 

•SB  Millikan  v.  Werts,  14  Ind.  App.  223,  42  N.  E.  820;  Jarboe  v.  Severin, 
112  Ind.  572.  14  N.  £.  490.  But  in  this  state,  as  in  Illinois,  the  unsuccessful 
party  in  an  action  of  ejectment  may  have  the  Judgment  vacated  and  a  new 
trial  granted.    See  Stafford  v.  Cronkhlte,  114  Ind.  220,  16  N.  E.  596. 

»»•  Hentig  v.  Redden,  46  Kan.  231,  26  Pac.  701,  26  Am.  St.  Rep.  91;  Peter- 
^Q  V.  Albacfa,  51  Kan.  150,  32  Pac.  917.  See  Neuber  v.  Shoel,  8  Kan.  App. 
^tt,  55  Pac.  350. 

•»T  New  Dunderberg  Min.  Co.  v.  Old,  38  C.  C.  A.  89,  97  Fed.  150. 

•»•  Shannon's  Code,  §  5000;  Gordon  v.  Weaver,  53  S.  W.  740. 

•*•  Kasbman  v.  Parsons,  70  Conn.  295,  39  Atl.  179. 

»*o  See  Southern  Pac.  R.  Co.  v.  United  States,  108  U.  S.  1,  18  Sup.  Ot.  18, 
42  U  Ed.  355. 
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and  jurisdiction  to  hear  and  determine,  and  nothing  more;  and 
whenever  the  same  questions  or  the  same  rights  or  titles  are  again 
drawn  in  issue,  whether  in  a  court  of  equity  or  court  of  law,  between 
the  same  parties  or  their  privies,  the  previous  adjudication  must  be 
regarded  as  conclusive  upon  them,  and  they  will  not  be  permitted  to 
open  up  the  controversy  again."  •**  But  the  judgment  is  conclusive 
only  as  to  the  title  litigated  and  established  in  the  action ;  it  is  not  the 
recovery  which  constitutes  an  estoppel  in  a  subsequent  action,  but 
the  decision  of  the  question  which  was  in  contestation  between  the 
parties.***  The  fact  that,  by  reason  of  lapse  of  time,  a  judgment  for 
the  recovery  of  real  property  can  no  longer  be  enforced  by  execution, 
will  not  affect  its  force  as  an  estoppel  against  the  tmsuccessful 
party.*** 

§  656.    After- Acquired  Title  not  Barred* 

A  judgment  in  ejectment  is  not  conclusive  except  as  against  de- 
fenses actually  made,  or  legal  defenses  which  might  have  been  made 
on  the  trial.  It  does  not  deprive  a  party  of  the  right  to  acquire  a 
new  and  distinct  title,  and,  having  done  so,  to  assert  it  without  prej- 
udice from  the  former  suit.***  Thus  a  judgment  recovered  against  a 
demandant  who  has  an  equitable  title  only,  will  not  estop  him  if  he 
afterwards  acquires  the  legal  title.***  ''There  can  be  no  doubt  that 
a  judgment  rendered  in  an  action  to  recover  the  possession  of  real 
property,  under  the  system  of  pleading  and  practice  adopted  in  this 
state,  is,  as  to  all  matters  put  in  issue  and  passed  on  in  the  action, 
conclusive  between  the  parties  and  their  privies,  and  a  bar,  in  another 
action  between  the  parties  or  their  privies,  when  the  same  matters 
are  directly  in  issue.    The  bar  of  a  judgment  in  such  an  action  is, 

•41  Hawley  v.  Simons,  102  111.  115.  And  see  Sturdy  v.  Jackaway,  4  WaE 
174,  18  L.  Ed.  387. 

»*2  Dawley  v.  Brown,  79  N.  Y.  390. 

•*8  Bazllle  V.  Murray,  40  Minn.  48,  41  N.  W.  23a 

•4*  Barrows  v.  Kindred,  4  Wall.  309,  18  L.  Ed.  383;  Northern  Pac.  R.  Co. 
V.  Smith,  16  C.  0.  A.  336,  09  Fed.  579;  Hawley  v.  Simons,  102  111.  115;  Burns 
V.  Hodgdon,  04  Cal.  72,  28  Pac.  61;  People's  Sav.  Bank  v.  Hodgdon,  (U  CaL 
95,  27  Pac.  938;  Woodbridge  v.  Banning,  14  Ohio  St.  328;  Mann  v.  Rogers. 
:^5  Cal.  316;  Mahoney  v.  Van  Winkle,  33  Cal.  448:  Emerson  v.  Sansome,  41 
Cal.  552;  McLane  v.  Bovee,  35  Wis.  27. 

»45  Frown  v.  Roberts,  24  N.  H.  131. 
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however,  Cmited  to  the  rights  of  the  parties  as  they  existed  at  the 
time  when  it  was  rendered ;  and  neither  the  parties  nor  their  privies 
are  precluded  by  the  same  from  showing,  in  a  subsequent  action,  any 
new  matters  occurring  after  its  rendition  which  give  the  defeated 
party  a  title  or  right  of  possession."  •*• 

§  657.    Judgment  In  Treipasi* 

As  in  every  form  of  personal  action,  a  judgment  in  trespass  is  con- 
clusive of  the  points  actually  litigated  and  determined.  If  issue  is 
joined  upon  the  particular  question  of  a  right  of  entry  in  the  land  at 
the  time  of  the  alleged  trespass,  the  judgment  will  prove  the  same 
point  in  a  subsequent  action  of  trespass  between  the  same  parties 
concerning  the  same  land.**^  But  "a  judgment  for  the  defendant  in 
an  action  of  trespass  quare  clausum  does  not  necessarily  settle  any- 
thing beyond  the  particular  facts  of  the  trespass  sued  for.  It  may 
be  rendered  upon  failure  of  the  plaintiff  to  prove  the  acts  alleged,  or 
upon  his  failure  to  prove  his  right  of  possession.  Either  would  be 
sufficient  to  sustain  the  judgment  for  the  defendant.  If  the  proofs 
should  make  it  appear  that  the  issue  by  which  the  case  had  been 
determined  was  upon  the  right  of  possession,  still  the  judgment  would 
only  determine  the  right  of  possession  at  the  time  of  the  commission 
of  the  trespass  set  forth  in  that  case.  It  is  not  conclusive  upon  the 
title,  because  the  right  of  possession  only,  and  not  the  title,  is  involved 
b  an  action  of  trespass."  •*•  Thus,  in  an  action  for  obstructing  a 
way  claimed  by  the  plaintiff  as  appurtenant  to  his  land,  a  verdict  and 
judgment  on  the  general  issue  pleaded  do  not  conclude  the  parties  in 
regard  to  the  title ;  •**  although  such  judgment  may  be  admissible 
(not  conclusive)  evidence  to  show  that  the  plaintiff  has  a  right  to  the 

• 

•*•  Thrift  V.  Delaney,  69  Cal.  188,  10  Pac.  475. 

»*T  Pieak  V.  Chambers,  7  B.  Mon.  (Ky.)  565. 

•«s  Morse  v.  Marshall,  07  Mass.  519;  Morrison  v.  Clark,  89  Me.  103,  35 
Aa  1034,  56  Am.  St.  Rep.  305;  Hunter  v.  Carroll,  67  N.  H.  262,  20  AU.  639; 
Uolioway  v.  Jones,  143  Pa.  564,  22  Atl.  710;  Rice  v.  West  (Ky.)  42  S.  W. 
116;  Cherry  t.  York  (Tenn.)  47  S.  W.  184;  Millett  v.  Lagomarsino  (Cal.)  38 
Pac.  308;  Keyser  v.  Sutherland,  59  Mich.  455,  26  N.  W.  865;  Masten  v. 
Olcott.  101  N.  Y.  152.  4  N.  E.  274. 

•«•  SUndish  T.  Parker,  2  Pick.  (Mass.)  20,  13  Am.  Dec.  393. 
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way.***  And  since,  in  trespass  or  case  for  an  injury  to  land,  althougk 
the  plaintiff  may  allege  a  title  in  fee,  he  is  only  bound  to  prove  a 
possession,  a  judgment  in  his  favor,  or  a  plea  of  the  general  issue,  will 
be  conclusive  evidence  only  of  such  possession.**^ 

But  the  trial  of  an  action  of  trespass  may  turn  upon  the  question 
of  title,  and  if  either  of  the  parties  puts  his  title  in  issue  and  it  is 
tried  and  passed  upon,  the  verdict  and  judgment  in  that  suit  will  be 
conclusive  evidence  in  favor  of  (or  against)  such  title,  at  least  in  a 
subsequent  action  of  trespass.***  Thus  judgment  for  the  plaintiff, 
when  put  in  evidence  in  a  subsequent  action  against  the  same  defend- 

ftso  Parker  v.  Standlsh,  3  Pick.  (Mass.)  288. 

961  Parker  v.  Hotchkiss,  25  Ck)nn.  321. 

962  Outram  y.  Morewood,  3  East,  346;   Parker  v.  Leggett,  13  Rich.  Law 
(S.  C.)  171;  Burt  v.  Stemburgh,  4  Cow.  (N.  Y.)  559.  15  Am.  Dec.  402;  Small 
v.  Haskins,  26  Yt  209;    Dunckle  v.  WUes,  5  Denio  (N.  Y.)  296;    lUinoU  & 
St.  L.  R.  &  Goal  Go.  v.  Cobb,  82  IH.  183;  CampbeU  v.  Otoss,  39  Ind.  155;  City 
of  Providence  v.  Adams,  11  R.  I.  190;   Fritz  v.  Tompkins,  39  App.  DiT.  73, 
56  N.  Y.  Supp.  847;    Rhoads   v.  City  of  Metropolis,  36  IH.   App.  123.    In 
Stevens  v.  Hughes,  31  Pa.  381,  385,  it  was  said:     **The  Inconclusivenen  of 
a  verdict  and  Judgment  in  ejectment  is  dne  to  the  form  of  the  action,  not  to 
the  character  of  the  subject-matter  of  the  controversy.     The  apparent  ex- 
ception nowhere  else  exists.     That  there  is  no  charm  about  land  as  land 
which  relieves  it  from  the  operation  of  the  general  rule  that  a  Judgment 
between  the  same  parties  or«tbeir  privies,  directly  upon  the  same  matter,  is 
the  end  of  controversy,— that  it  is  an  estoppel  against  future  litigation  of  tbe 
same  question,— is  evident  from  the  fact  that  a  fine,  a  common  recovery,  a 
simple  Judgment  in  a   writ  of  right,  and  indeed  Judgments   In   any  real 
action,  have  always  been  held  to  be  conclusive.    Whatever,  th^efore,  maj 
be  the  rule  in  regard  to  ejectments,  there  is  neither  reason  nor  authority 
for  the  position  that  a  judgment  upon  a  traverse  of  a  plea  of  iibenim 
tenementum  in  trespass  does  not  estop  a  party  to  it,  or  his  privy,  from 
again  asserting  or  denying  the  same  freehold  in  a  subsequent  action  of  tres- 
pass.*'    So  again,  in  White  v.  Chase,  128  Mass.  158,  Morton,  J.,  observed: 
"It  is  true  that  an  action  of  tort  in  the  nature  of  trespass  quare  clausum 
fregit  does  not  necessarily  involve  anything  more  than  the  right  of  posses- 
sion, that  the  titie  or  seisin  may  not  be  in  issue,  and  that  the  judgment  in 
such  action  is  conclusive  only  upon  the  matter  adjudged,  which  is  the  rigbt 
of  possession.    Johnson  v.  Morse,  11  Allen,  540;   Morse  v.  Marshall,  97  Mass. 
519.    But  the  trial  of  an  action  of  trespass  may  turn  upon  the  question  of 
title,  and  if  that  question  is  put  in  issue,  tried,  and  passed  upon  by  tbe 
jury  or  court  or  a  referee,  the  verdict  or  finding,  and  the  Judgment  following 
it,  are  competent  evidence  of  that  fact  in  a  subsequent  writ  of  entry  between 
the  same  parties,  even  if  it  does  not  operate  as  a  conclusive  estoppel.    East- 
man V.  Cooper,  15  Pick.  276,  2G  Am.  Dec.  600;   Dutton  v.  W^oodman,  9  Cusli. 
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ant  for  trespass  upon  the  same  premises,  is  conclusive  evidence  of  the 
plaintiff's  title,  where  such  title  was  drawn  in  question  and  litigated 
in  tlie  former  suit ;  but  the  defendant  may  show  that  he  has  acquired 
title  since  the  former  action,  or  that  the  plaintiff's  title  has  termi- 
nated.**'  So  where  the  defendant  pleads  soil  and  freehold,  setting 
forth  his  claim  by  metes  and  bounds,  and  there  is  a  verdict  upon  that 
plea  in  his  favor,  the  record  is  conclusive  evidence  of  his  title  in  a 
subsequent  action  of  trespass  to  try  title  brought  by  him  against  the 
plaintiff  for  the  land  included  in  the  plea.***  According  to  the  doc- 
trine of  a  majority  of  the  cases,  it  is  necessary,  in  order  to  make  a 
judgment  in  trespass  conclusive  of  the  title,  that  the  title  Should  have 
been  expressly  put  in  issue  by  plea  of  liberum  tenementum  or  some 
other  equivalent  plea ;  it  is  not  sufficient  that  it  came  in  controversy 
under  the  general  issue.***  As  stated  in  a  Massachusetts  decision, 
"an  action  of  tort  in  the  nature  of  trespass  does  not  bind  the  title  as 
between  the  parties,  unless  it  appears  by  special  plea  or  particular 
specification  of  defense,  or  in  some  other  mode,  that  the  particular 
fact  which  is  claimed  to  be  settled  was  adjudicated  upon  by  the  tri- 
bunal to  which  it  was  presented."  ^^^  But  there  is  also  authority  for 
the  proposition  that  it  is  alone  necessary  that  the  title  should  have 
been  actually  and  fully  litigated  and  passed  upon,  and  that,  in  that 
case,  the  judgment  will  be  conclusive  upon  that  question,  although 
it  may  have  arisen  upon  the  general  issue  and  not  under  a  special 
plea.**^  And  this  rule  seems  to  us  to  be  more  in  harmony  with  the 
best  accepted  doctrines  in  regard  to  the  identification  of  the  "matter 
in  issue"  and  the  scope  of  the  estoppel.*** 

255,  67  Am.  Dec.  46;   Sawyer  v.  Woodbury,  T  Gray,  409,  66  Am.  Dec.  518; 
Bnrlen  ▼.  Shannon,  99  Mass.  200,  96  Am.  Dec.  733." 

•»»  Bnrt  V.  Sternburgh,  4  Cow.  (N.  Y.)  559,  15  Am.  Dec.  402. 

•«*  Parker  v.  Leggett,  13  Rich.  Law  (S.  C.)  171.  Compare  Kimball  v. 
Hilton,  92  Me.  214,  42  AU.  394. 

•»»  Potter  V.  Baker,  19  N.  H.  166;  Standish  v.  Parker,  2  Pick.  (Mass.)*  20. 
13  Am.  Dec  393;  Parker  v.  Hotchkiss,  25  Conn.  321;  Stevens  v.  Hughes, 
81  Pa.  381;  Dnnckle  v.  Wiles,  5  Denio  (N.  Y.)  296.  See,  also.  Rogers  v. 
Batdlfl.  48  N.  C.  225;  Walker  v.  Leslie,  90  Ky.  642,  14  S.  W.  682;  Young 
T.  Prltcbard,  75  Me.  513. 

•B«  Stapieton  t.  Dee,  132  Mass.  279. 

•>T  Shettlesworth  v.  Hughey,  9  Rich.  Law  (S.  C.)  387.  And  see  Rhoads 
T.  City  of  Metropolis,  144  lU.  580,  33  N.  E.  1092,  36  Am.  St.  Rep.  468. 

iM  See  supra,  S  614. 
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f  658.    "Whtfhmr  Jndsn^nt  i«  TrespaM  Is  Canelnsl'v*  Im 

EJectmettt. 

In  the  preceding  section  we  considered  the  effect  of  a  judgment  in 
trespass  when  offered  as  a  bar  or  estoppel  in  another  action  of  tres- 
pass. But  whether  the  judgment  in  trespass,  title  having  been  drawn 
in  question  and  determined,  will  be  conclusive  in  a  subsequent  eject- 
ment or  other  action  for  the  recovery  of  the  land  itself  is  a  contro- 
verted point.  It  is  held  in  the  affirmative  in  some  few  states.*" 
But  it  is  denied  in  Pennsylvania ;  ••*  although  it  is  thought,  in  that 
state,  that  the  judgment  in  trespass  might  be  admissible  as  "persua- 
sive" evidence  in  favor  of  the  successful  party.*'^  But  if  conclusive 
at  all,  it  is  conclusive  only  upon  the  title  litigated*  Thus  where,  to 
an  action  of  trespass,  the  defendant  pleaded  the  general  issue  and  lib. 
ten.,  which  were  found  for  the  plaintiff,  it  was  held  that  in  an  eject- 
ment brought  by  the  same  plaintiff  against  the  same  defendant,  for 
the  same  land,  the  former  finding  did  not  estop  the  defendant  from  de- 
nying the  plaintiff's  title,  for  that  title  was  not  put  in  issue  by  the  plead- 
ings, but  only  the  defendant's  title.***  In  Massachusetts  it  is  held  that 
where  the  trial  of  an  action  of  trespass  turns  upon  the  question  of 
title,  and  the  title  is  put  in  issue  and  passed  upon,  the  verdict  and 
judgment  in  that  action  are  competent  evidence  of  that  fact  in  a 
subsequent  writ  of  entry  between  the  same  parties,  though  not  con- 
clusive by  way  of  estoppel.®*'  In  Michigan,  principally  for  reasons 
drawn  from  the  statute  law  of  that  state,  the  courts  refuse  to  give 
a  conclusive  effect  to  a  judgment  in  trespass  when  offered  in  a  sub- 
sequent ejectment.*** 

»»» Campbell  v.  Cross,  39  Ind.  155;  Hargus  v.  Goodnian,  12  Ind.  629; 
Rice  V.  King,  7  aohns.  (N.  Y.)  20;  McKnight  v.  Dunlop,  4  Barb.  (N.  Y.)  36; 
Parker  v.  Leggett,  13  Rich.  Law  (S.  C.)  171. 

960  Kerr  v.  Chess,  7  Watts,  3G7;  Sabins  v.  McGhee,  36  Pa.  453. 

»«i  Hoey  V.  Furman,  1  Pa.  295,  44  Am.  Dec.  129. 

»e2  Stokes  v.  Fraley,  50  N.  C.  377. 

063  White  V.  Chase,  128  Mass.  158;  Eastman  v.  Cooper,  15  Pick.  276,  26 
Am.  Dec.  600;  Sawyer  v.  Woodbury,  7  Gray,  409,  66  Am.  Dec.  518w  See 
Arnold  V.  Arnpld,  17  Pick.  4;  Johnson  v.  Morse,  11  Allen,  540. 

»04  Koyser  v.  Sutherland,  59  Mich.  455.  26  N.  W.  865. 
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•  I  0S9.    Trwtt^mmm  to  Trj  Titles. 

The  acrion  of  trespass  to  try  titles  is  a  remedy  provided  by  statute 
in  a  nnmber  of  the  states  for  the  recovery  of  realty.  Its  object  being 
to  provide  a  convenient  and  efficacious  method  for  the  settlement  of 
disputed  questions  of  title,  it  is  generally  provided  that  the  result 
shall  be  inal  and  conclusive  on  tlie  losing  party.®**^  But  this  is  not 
always  the  case,  especially  where  this  action  is  merely  given  as  an 
allowable  substitute  for  ejectment,  and,  under  the  laws  of  the  particu- 
lar state,  a  judgment  in  ejectment  is  not  conclusive.**'  It  does  not 
bar  an  after-acquired  title.  Where  there  is  a  recovery  against  the 
defendant  in  an  action  of  trespass  to  try  title,  and  he  subsequently 
acquires  title  by  taking  out  a  grant  and  re-enters,  the  recovery  in  the 
first  is  not  an  estoppel  in  a  second  action  for  the  same  land.**^  Fur- 
ther, the  judgment  in  this  action  is  res  judicata  only  as  to  the  land  in 
issue,  though  plaintiflP's  claim  thereto  is  based  on  his  claim  to  a  larger 
tract  including  it.*'*  Where  the  record  shows  a  judgment  in  favor 
of  the  plaintiff  because  the  defendant  in  possession  was  plaintiff's 
tenant,  and  therefore  estopped  to  deny  his  title,  such  judgment  is  no 
bar  to  a  subsequent  action  by  the  other  defendants  against  said  plain- 
tiff to  recover  the  same  land.***  And  where  the  action  is  trespass  to 
try  title  and  for  partition,  and  the  defendant  does  not  dispute  the  title, 
but  defends  only  against  the  trespass  and  partition,  a  judgment  in  his 
favor  does  not  bar  the  plaintiff  fron}  again  asserting  title,  because 
it  shows  on  its  face  that  the  title  was  not  adjudicated.*^* 

•6s  FIsk  V.  MUler,  20  Tex.  579;  Cotton  v.  Jones  (Tex.  C?Iv.  App.)-  27  S. 
W.  191;  Rackley  v.  Fowlkes,  89  Tex.  613,  36  S.  W.  77;  New  York  &  T. 
Land  Co.  v.  Votaw,  16  Tex.  Civ.  App.  585,  42  S.  W.  138;  Zapeda  v.  Rahm. 
19  Tex.  av.  App.  648,  48  S.  W.  212;  Blrdseye  v.  Shaeffer  (Tex.  Civ.  App.) 
57  S.  W.  987;  Dyson  v.  Leek,  5  Strob.  (S.  C.)  141. 

•••  Mitchell  r.  Robertson,  15  Ala.  412;  Camp  v.  Forrest,  13  Ala.  114. 

••T  Bank  of  State  v.  Bridges,  11  Rich.  Law  (S.  C.)  87. 

••«  Hanrlck  v.  Gurley.  93  Tex.  458,  54  S.  W.  347. 

•••  L!nN»rg  v.  Finks,  7  Tex.  Civ.  App.  391.  25  S.  W.  789. 

•»•  Brown  ▼.  Beed,  20  Tex.  Civ.  App.  74,  48  S.  W.  537. 
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I  660.    Judsment  fat  ParttOoau 

At  the  common  law,  partition  was  regarded  as  a  mere  possessory 
action,  not  involving  the  title  to  the  property,  but  only  determining 
upon  the  possession.    And  therefore  it  could  at  most  bar  an  action 
of  equal  grade,  that  is,  a  possessory  action ;  but  it  could  not  stand 
in  the  way  of  a  subsequent  action  of  a  higher  grade  or  dignity,  e.  g, 
a  writ  of  right.*'^    But  nevertheless  the  action  of  partition  forms  no 
exception  to  the  general  rule  tliat>a  judgment  is  conclusive  of  every 
matter  which  is  actually  and  necessarily  involved  in  its  determination. 
And  hence,  if  the  title  of  the  property  comes  in  issue,  it  is  bound  by 
the  judgment.*^^    And  now,  in  most  of  the  American  states,  partition 
has  ceased  to  be  regarded  as  a  mere  possessory  action,  and  has  come 
to  involve  the  right  of  property  as  well  as  the  possession ;  and  in  such 
cases  the  judgment  is  conclusive  upon  every  right  or  title  which  either 
of  the  parties  presented,  or  might  have  put  in  issue,  in  the  litiga- 
tion.*^'    "Title  to  real  estate  may  be  put  in  issue,  tried,  and  deter- 
mined in  partition  proceedings,  and  when  so  put  in  issue,  tried,  and 
determined,  the  judgment  rendered  is  binding  upon  all  the  parties 
to  the  issue."  •'*    The  rule  in  New  York  is,  that  a  judgment  in  an 

07 •  Mallett  V.  Foxcroft,  1  Story,  474,  Fed.  Oas.  No.  8,©89;  Pierce  v.  011?er, 
13  Mass.  211;  Nash  v.  Cutler,  16  Pick.  (Mass.)  500;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  238;  McClure  v.  McClure,  14  Pa.  136;  Richman  v.  Baldwin, 
21  N.  J.  Law,  398;  Nicely  v.  Boyles,  4  Humph.  (Tenn.)  177,  40  Am.  Dec. 
638;  WhiUock  v.  Hale's  Heirs,  10  Humph.  (Tenn.)  64;  Freem.  Coten.  9  52d. 

»T2Foxcroft  V.  Barnes,  29  Me.  128;  Burghardt  v.  Van  Deuaen,  4  Allen 
(Mass.)  375;  Herr  v.  Herr,  5  Pa.  428,  47  Am.  Dec.  416;  Ihmsen  v.  Ormsby, 
32  Pa.  200;  Dixson  v.  Warters,  53  N.  a  449;  Rabb  v.  Aiken,  2  McOord,  Eq. 
(S.  0.)  125;  Ferris  v.  Fisher,  67  Hun,  134,  21  N.  Y.  Supp.  1114;  McAlexander 
V.  Ooopwood  (Miss.)  25  South.  488;  Rice  v.  Aiken,  3  Tex.  Civ.  App.  143,  22 
S.  W.  101;  Stephenson  v.  Boody,  139  Ind.  60,  38  N.  B.  331;  PenneU  v.  Pelch. 
55  Kan.  78,  39  Pac.  1023. 

87  8  Whittemore  v.  Shaw,  8  N.  H.  393;  Clapp  v.  Bromagham,  9  Cow.  (N.  T.) 
569;  Jenkins  v.  Fahey,  73  N.  Y.  355;  Short  v.  Prettyman,  1  Houst  (Del) 
334;  Stean  v.  Anderson,  4  Har.  (Del.)  209;  Mills  v.  Witherington.  19  N.  C. 
433;  Edgerton  v.  Muse,  Dud.  Kq.  (S  C.)  179;  Reese  v.  Holmes,  5  Rich. 
Eq.  (S.  O.)  540;  Dabney  v.  Manning,  3  Ohio.  321,  17  Am.  Dec.  597;  Doolittle 
V.  Don  Maus,  34  111.  457;  Telford  v.  Barney,  1  G.  Greene  (Iowa)  575;  Forder 
V.  Davis,  38  Mo.  107;   Pentz  v.  Kuester,  41  Mo.  450;   Hart  v.  Steedman,  98 

•74  Fleenor  v.  DrlskiU,  97  Ind.  27. 
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action  for  partition  is  binding  and  conclusive  upon  all  the  parties, 
not  only  as  to  the  matter  actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  have  litigated  and  hiad  decided,  as 
incident  to  or  essentially  connected  with  the  subject-matter  of  the 
litigation  within  the  purview  of  the  action^  either  as  matter  of  claim 
or  defense.*'*    On  these  principles,  where  the  plaintiff  in  an  eject- 
ment suit  claims  premises  which  had  been  set  off  to  the  party  under 
whom  the  defendant  claims  by  a  judgment  rendered  in  a  suit  for 
partition  to  which  the  plaintiff  was  a  party,  the  latter  is  estopped  from 
setting  up  title  against  the  judgment.*'*    The  judgment  therefore 
establishes  the  title  of  the  parties  to  the  land  partitioned,  and  is  con- 
clusive as  to  any  adverse  claim  of  title  or  of  possession  on  their  part 
existing  at  the  time  of  its  rendition.*''     It  is  conclusive  evidence 
upon  the  parties  and  their  privies  that  the  land  set  off  to  the  peti- 
tioner, together  with  a  spring  of  water  situated  thereon,  was  formerly 
held  by  the  parties  in  common.*'*     But  while  the  judgment  in  parti- 
tion is  conclusive  as  to  the  title  under  which  the  parties  hold  in  com- 
mon, it  does  not  invest  them  with  any  new  title,  nor  have  the  effect 
of  changing  their  title,  its  only  legal  effect  being  to  sever  the  unity 
of  possession.*'*     Hence  a  judgment  in  partition,  assigning  a  share 
of  the  land  to  one  for  life,  who  is  really  seised  of  the  share  in  fee 
simple,  gives  the  share  in  fee,  having  the  effect  merely  to  part  the 
land,  without  otherwise  affecting  the  title,  unless  an  issue  had  been 
made  and  directly  decided  as  to  the  title.*'*     In  some  few  states,  the 
rules  hitherto  stated  do  not  apply,  or  are  accepted  only  with  con- 
Mo.  452,  11  S.  W.  903;  Hancock  y.  Lopez,  53  Cal.  362;  Morenhout  v.  Higuera, 
S2  CaL  296;  Llnehan  v.  Hathaway,  54  Cal.  251.    And  see  Weeks  v.  Edwards, 
176  Haas.  453,  57  N.  B.  701;    Pierson  v.  Oonley,  95  Mich.  619,  55  N.  W.  387; 
Christy  V.  Spring  Valley  Waterworks,  97  Cal.  21,  31  Pac.  lUO. 

•"Jordan  t.  Van  Epps,  85  N.  Y.  427. 

•"  Doollttle  V.  Don  Mans,  34  lU.  457. 

•"  Bobb  V.  Graham,  89  Mo.  200,  1  S.  W.  90;  Choppin  v.  Union  Nat.  Bank. 
47  La.  Ann.  660,  17  South.  201;  Beaver  v.  Irwin,  6  Ind.  App.  285,  33  N.  B. 
462;  Pearce  v.  Jackson,  84  Tex.  515,  19  S.  W.  690;  Moy  v.  Moy,  111  Iowa, 
161,  82  N.  W.  481;  PhlUIpa  v.  Winter  (Cal.)  37  Pac.  154. 

*7»  Edaon  T.  Munsell,  12  Allen  (Mass.)  600. 

"'Christy  T.  Spring  Valley  Waterworks,  68  Cal.  73»  8  Pac  849;  Fleenor 
▼.  Drlgkfll,  97  Ind.  27. 

••*  Kenney  t.  PhiUipy»  91  Ind.  511. 
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iiiderable  modifications.  Thus,  in  Pennsylvania,  ''it  is  settled  that 
partition  operates  merely  on  the  lines  of  division,  leaving  the  title 
unaffected.  Where,  therefore,  partition  is  not  followed  by  actual 
occupancy  of  the  purpart,  or  the  verdict  is  adverse  to  the  demandant, 
there  is  nothing  to  bar  a  subsequent  ejectment  to  try  a  disputed 
title."  •**  So  in  Texas,  a  decree  of  partition  of  the  land  of  a  testator, 
and  confirmation  of  the  commissioner's  report,  made  by  a  probate  ! 

court,  do  not  estop  a  devisee,  who  is  a  party  to  the  proceedings,  to 
set  up  a  claim  to  the  land  otherwise  derived,  as  the  probate  court 
has  no  authority  to  determine  title  to  land.*®*  A  petitioner  for  par- 
tition will  be  barred  or  estopped  by  a  judgment  on  a  former  petition, 
if  the  parties  and  the  title  put  in  issue  or  necessarily  decided  are  the 
same;  but  where  the  former  petition  was  of  part  only  of  the  land 
held  in  common,  and  all  the  co-tenants  were  not  made  parties  to  the 
suit,  the  judgment  will  not  be  a  bar  or  estoppel  to  a  subsequent  peti- 
tion for  partition  of  the  whole  land  held  in  common  and  to  which  all 
the  co-tenants  are  made  parties.* '• 

I  661.    Partiei  Bound  by  Fartitloiu 

'  A  judgment  in  partition  is  conclusive  upon  all  persons  having  any 
interest,  contingent  or  otherwise,  who  are  made  parties,  and  convey- 
ances upon  sale  under  the  judgment  are  a  bar  in  law  and  equity  as 
against  all  such  parties  or  their  representatives.*'*  And  when  pro- 
ceedings in  partition  are  properly  taken  to  bind  "unknown  owners," 
the  judgment  not  only  concludes  such  persons  in  respect  to  any  in- 
terest they  may  have  as  tenants  in  common,  but  precludes  them  after- 
wards from  showing  that  they  had  a  paramount  title  in  severalty  to 
any  part  of  the  partitioned  premises.*®"     And  where  such  proceed- 

8  81  Ross  V.  Pleasants,  19  Pa.  1G8. 

•  82  Mayo  V.  Tudor's  Heirs,  74  Tex.  471,  12  S.  W.  117. 

»8s  Colton  V.  Smith,  11  Pick.  (Mass.)  311,  22  Am.  Dec.  375. 

•84  Jenkins  v.  Fahey,  73  N.  Y.  355.  But  a  decree  of  partition  is  not  res 
Judicata  on  the  question  of  title  as  against  claimants  or  other  persons  who 
were  strangers  to  the  partition  suit.  Pacific  Bank  v.  Hannah,  32  C.  0.  A. 
522,  00  Fed.  72;  Gunn  v.  Ohio  River  R.  Co.,  42  W.  Va.  676,  26  S.  B.  546, 
36  U  R.  A.  575. 

»86Kane  v.  Rock  River  Canal  Co.,  16  Wis.  179,  citing  Kester  v.  Stark, 
19  III.  328;  Foxcroft  v.  Barnes,  29  Me.  128;  Rogers  v.  Tucker,  7  Ohio  St 
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ings  are  regularly  prosecuted,  and  there  is  no  showing  of  any  fraud 
or  collusion,  a  person  who  was  cited  only  in  the  class  of  "unknown 
owners"  is  concluded,  although  in  reality,  at  the  time,  he  was  in  pos- 
session claiming  in  severalty ;  because,  by  his  silence,  he  admits  the 
tenancy  in  common  and  the  right  of  the  petitioners  to  have  parti- 
tion.^**  According  to  the  English  rule,  the  possible  or  contingent 
interests  of  reversioners  or  remaindermen  (including  persons  not  in 
esse)  may  be  cut  off  by  a  decree  in  partition,  if  they  were  virtually 
represented  by  the  presence  on  the  record  of  the  person  entitled  to 
the  first  estate  of  inheritance.'*^  In  New  York,  this  can  be  done 
only  when  the  judgment  provides  for  and  protects  such  interests,  by 
substituting  the  fund  derived  from  the  sale  of  the  land  in  place  of  it, 
and  preserving  the  fund  to  the  extent  necessary  to  satisfy  such  in- 
terests.* •• 

S  661ft.    Iiftiidlord's  Aetion  for  ReooTery  of  Pofieifioii. 

In  several  of  the  states,  statutes  authorize  summary  proceedings 
by  a  landlord  to  evict  a  tenant  for  non-payment  of  rent  and  to  re- 
cover possession  of  the  leased  premises,  of  which  the  so-called  "dis- 
possess proceedings"  familiar  in  practice  in  the  state  of  New  York 
may  serve  as  a  type.  Judgment  rendered  in  such  an  action  is  con- 
clusive, as  between  the  parties,  in  all  subsequent  proceedings,  of  the 
relation  of  landlord  and  tenant,  including  questions  as  to  the  exist- 
ence and  validity  of  the  lease,  its  alleged  cancellation  or  renewal,  the 
amount  of  rent  in  arrear,  and  the  landlord's  right  to  regain  posses- 
sion.***    Thus,  the  tenant  cannot  afterwards  set  up  an  oral  agree- 

417;  Pfeltz  V.  Pfeltz,  1  Md.  Ch.  455;  Reese  v.  Holmes,  5  Rich.  Eq.  (S.  C.) 
MO;  Blakeley  v.  Calder,  15  N.  Y.  617;  Mead  v.  Mitchell,  17  N.  Y.  210,  72 
Am.  Dec.  456;  Croghan  v.  Livingston,  17  N.  Y.  218. 

••«  Cook  T.  AlleD,  2  Mass.  461. 

••T  wms  ▼.  Slade,  6  Ves.  498;  Gaskell  v.  Gaskeil,  6  Sim.  643.  See  Goodess 
▼.  Williams,  2  Yonnge  &  G.  595. 

•«*  Monarqne  v.  Monarque,  80  N.  Y.  320.  See,  also,  Nodine  v.  Greenfield, 
7  Paige,  544;  Mead  v.  Mitchell,  17  N.  Y.  210.  72  Am.  Dec.  455;  Cheeseman 
T.  Thorne.  1  Edw.  Ch.  629;  Tyler  v.  Cartr^Tight,  40  Mo.  App.  378. 

•«•  Reich  V.  Cochran,  151  N.  Y.  122,  45  N.  E.  367,  37  L.  R.  A.  805,  56  Am. 
8t.  Rep.  607;  Nemetty  v.  Naylor,  100  N.  Y.  562,  3  N.  E.  497;  McCotter  v. 
nynn,  30  Misc.  Rep.  119,  61  N.  Y.  Supp.  786;  Grafton  v.  Brigham,  70  Hun. 
^  24  N.  Y.  Supp.  54;    Racke  y.  Anheuser-Busch  Brewing  Ass'n,  17  Tex. 
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ment  under  which  he  would  have  been  en^titled  to  retain  possession, 
and  especially  when  such  oral  agreement  is  inconsistent  with  the 
terms  of  the  written  lease.*®®  But  summary  proceedings  for  the  pos- 
session of  demised  property  being  against  the  person  in  possession  or 
claiming  possession,  a  landlord  is  not  necessarily  precluded  by  such 
proceeding  from  showing  a  different  person  to  have  been  in  fact  his 
lessee,  or  liable  to  him  under  an  agreement  creating  a  tenancy.*" 
And  it  is  said  that,  in  an  action  on  notes  given  for  rent,  a  finding  that 
previous  summary  proceedings  brought  by  the  lessor  against  the 
lessee,  and  the  judgment  therein,  v/ere  for  the  recovery  of  possession 
of  the  property  and  damages  for  the  detention  thereof,  will  not  sup- 
port a  conclusion  that  the  notes  were  merged  in  such  judgment.*" 

S  662.    Action  for  Use  and  Oeevpatlon. 

The  action  for  "use  and  occupation"  is  a  species  of  assumpsit, 
which  lies  when  one  has  used  another's  realty  under  a  contract, 
express  or  implied,  to  pay  therefor,  and  for  the  value  of  which  an 
action  for  rent  cannot  be  maintained,  as  for  want  of  a  lease,  or  of 
an  agreement  to  pay  a  specified  sum.®*'  A  judgment  recovered  by 
the  plaintiff  in  this  action  is  admissible  in  evidence  against  the  de- 
fendant, on  the  trial  of  a  writ  of  entry  brought  against  him  by  the 
plaintiff  in  the  former  action  to  recover  possession  of  the  same 
real  estate,  though  probably  not  conclusive.*** 

S  663.    Forcible  Entry  and  Detainer* 

A  judgment  in  an  action  of  forcible  entry  and  detainer  cannot  be 
pleaded  as  a  bar  to  an  action  of  ejectment,  or  of  trespass,  or  a  suit 
to  quiet  title,  or  to  enforce  a  foreclosure,  for  the  reason  that  the 
questions  involved  in  the  two  proceedings  are  different.     "The  ob- 

Civ.  App.  167.  42  S.  W.  774;  Hammer  v.  Woods,  6  Tex.  Civ.  App.  179.  24 
S.  W.  1M2;  Montelth  v.  Gehrig,  43  111.  App.  465;  McClelland  v.  Patterson 
(Pa.)  10  Atl.  475.    Compare  Chamberlain  v.  Hopper.  34  X.  J.  Law,  220, 

»»o  Nemetty  v.  Naylor,  100  N.  Y.  562,  3  N.  E.  497. 

»»i  La  Farge  v.  Park,  1  Edm.  Sel.  Cas.  (N.  Y.)  223. 

992  Campbell  v.  Nixon,  2  Ind.  App.  463,  28  N.  E.  107. 

»»8  Hurley  v.  Lamoreaux,  29  Minn.  138,  12  N.  W.  447. 

»»*  Cobb  V.  Arnold,  12  Mete.  (Mass.)  39;  Jones  v.  Keynolds,  7  Csn,  &  P.  355. 
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ject  of  the  action  of  ejectment  is  to  fry  the  title  to  property,  while 
in  an  action  of  forcible  entry  and  detainer  the  immediate  right  of 
possession  is  all  that  is  involved,  and  the  title  cannot  be  inquired 
into  for  any  purpose."  •••  "It  is  plain  that  in  a  proceeding  for  a 
forcible  CDtry  and  detainer,  it  is  the  mere  naked  possession  in  fact 
whacii  is  put  in  issue,  and  of  course  the  judgment  in  such  case  can 
be  no  evidence  in  an  action  of  ejectment,  in  which  the  right  of 
entry  is  the  point  in  issue."  •••  Nor  does  the  judgment  furnish 
any  evidence  of  a  right  in  the  plaintiff  to  recover  in  an  action  for 
mesne  profits.**^  But  notwithstanding  its  inconclusiveness  upon 
the  title,  the  judgment  in  this  species  of  action  is  final  and  binding 
as  to  all  questions  actually  and  necessarily  litigated  and  determined. 
It  is  evidence  of  the  right  and  extent  of  the  plaintiff's  possession, 
and  the  defendant  is  estopped  from  contesting  the  same.®*®  So, 
also,  in  a  special  statutory  class  of  actions  called  by  this  name,  the 
judgment  is  conclusive  as  to  the  existence  of  the  relation  of  land- 
lord and  tenant  between  the  parties,  and  as  to  the  defendant's  wrong- 
ful holding  over,  and  these  issues  cannot  be  again  tried  under  color 
of  a  suit  in  chancery.***  A  verdict  and  judgment  of  restitution  in 
an  action  of  forcible  entry  and  detainer  for  a  tract  of  land,  part  of  a 
larger  tract,  all  of  which  is  claimed  by  the  defendant  under  the 

•••  Biveraide  Co.  y.  Townsend,  120  III  9,  9  N.  B.  65;  Vahle  v.  Bracken- 
deck,  145  IIL  231,  34  N.  E.  524;  Lancaster  v.  Snow,  184  111.  534.  50  N.  E. 
813;  People's  Pure-Ice  Co.  v.  TrumbuU,  17  C.  C.  A.  43,  70  Fed.  160;  Mattox 
T.  Helm,  5  Litt  (Ky.)  185,  15  Am.  Dec.  64;  Fish  v.  Benson,  71  Cal.  428,  12 
Pac,  464;  Williams  v.  Neweomb,  10  Mo.  App.  185;  Harvie  v.  Turner,  40  Mo. 
444;  Carter  ▼.  Seaggs,  38  Mo.  302;  Wanborg  v.  Karst,  4  Mo.  App.  503; 
Walls  T.  Endel,  20  Fla.  80;  Fain  v.  Miles  (Ey.)  00  S.  W.  939;  Fishbume 
T.  Engledove,  01  Va.  548,  22  S.  E.  354;  Robinson  v.  Allison,  97  Ala.  590,  12 
Sonth.  382;  Richardson  v.  Callihan,  73  Miss.  4,  19  South.  95;  Westmoreland 
T.  Richardson,  2  Tex.  Oiv.  App.  175,  21  S.  W.  107;  House  v.  Reavls,  89  Tex. 
026,  35  S.  W.  1003;  Deisher  v.  Gehre,  45  Kan.  583,  20  Pac.  3;  Redden  v. 
Tefft,  48  Kan.  302,  29  Pac.  157;  Soden  v.  Roth,  9  Kan.  App.  820,  01  Pac.  500; 
Gladwdl  ▼.  Hnme,  18  Ohio  Cir.  Ct.  R.  845;  Bishop  v.  Perrhi  (Ariz.)  35  Pac. 
1059;  Dale  r.  Doddridge,  9  Neb.  138,  1  N.  W.  999. 
••«  Mattox  T.  Helm,  5  Litt  <Ky.)  185,  15  Am.  Dec.  04. 
••t  Casey  ▼.  McFalls,  3  Sneed  (Tenn.)  115. 

•••MitcbeU  T.  Davis,  23  Cal.  381;  HukiU  v.  Guffey,  37  W.  Va.  425,  10  S. 
E.  544. 

••»  Xorwood  V.  Kirby's  Adm*r,  70  Ala.  397.    But  see  Keating  v.  Springer, 
146  111  481,  34  N.  E.  805,  22  L.  R.  A.  544,  37  Am.  St  Rep.  175. 
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same  alleged  title,  is  conclusive,  in  a  subsequent  ejectment  between 
the  same  parties,  upon  the  question  of  the  right  of  possession  at 
the  date  of  the  forcible  entry,  not  only  as  to  the  tract  actually  de- 
tained by  the  defendant  but  as  to  the  whole.***®"  But  judgment  for 
the  defendant  is  not  sufficient  to  bar  a  second  suit,  without  extrinsic 
proof  that  the  cause  of  action  was  the  same  in  the  prior  as  in  the 
second  suit.  Where  the  only  demand  of  possession  shovm  appears 
to  have  been  made  after  the  determination  of  the  first  suit,  the 
judgment  for  the  defendant  therein  cannot  be  held  a  bar  to  a  sec- 
ond action  brought  after  such  demand.*"** 

I  664.    AetioB  to  Qvlet  Title. 

In  an  action  to  quiet  title,  all  matters  affecting  the  title  of  the 
parties  to  the  action  may  be  litigated  and  determined,  and  the  judg- 
ment therein  is  final  and  conclusive.*®"*  A  general  finding  of  title 
in  the  plaintiff,  and  consequently  of  no  title  in  the  defendant,  is  a 
conclusive  and  binding  decision  against  the  defendant  on  the  ques- 
tion of  title,  from  whatever  source  it  may  be  derived,  and  forever 
estops  him  from  asserting  a  claim  of  title  which  existed  at  the  time 

1000  Bradley  v.  West,  68  Mo.  60.  But  a  Judgment  for  the  possession  of 
land,  rendered  in  a  suit  for  forcible  detainer,  is  not  conclusive  as  to  tbe 
ownersliip  of  a  crop  planted  on  the  land  before  the  action  was  commenced, 
and  grown  during  the  pendency  thereof.  McKean  v.  Smoyer,  87  Neb.  <HH, 
66  N.  W.  492. 

1001  Merrin  v.  Lewis,  90  111.  505. 

1002  City  and  County  of  San  Francisco  v.  Le  Roy,  138  TJ.  8.  656,  11  Sop. 
Ct.  364,  34  L.  Ed.  1096;  Starr  v.  Starls,  1  Sawy.  275.  Fed.  Cas.  No.  13.316; 
Indiana,  B.  &  W.  R.  CO.  v.  Allen,  113  Ind.  308,  15  N.  B.  451;  Daris  t. 
Lennen.  125  Ind.  85,  24  N.  E.  885;  Morarity  v.  Calloway,  134  Ind.  508,  34 
N.  E.  226;  Hall  v.  Craig,  125  Ind.  523,  25  N.  E.  538;  Utley  v.  Fee,  33  Kan. 
683,  7  Pac.  555;  Reed  v.  Douglas,  74  Iowa,  244,  87  N.  W.  181,  7  Am,  SL 
Rep.  476;  Bryan  v.  Alexander,  111  N.  C.  142,  15  S.  E.  1031;  Hanchett  v. 
Auditor  General  124  Mich.  424,  83  N.  W.  103;  Smith  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  83  Wis.  271,  53  N.  W.  550;  Doyle  v.  Hallam,  21  Minn.  515. 
See  Mufflcy  v.  Turner,  141  Ind.  580,  40  N.  E.  913.  A  decree  in  a  proceedlni: 
under  the  "burnt  records  act,"  finding  the  title  to  land  in  petitioner  as 
against  defendant,  has  the  effect  of  settling  the  title  as  between  the  parties 
as  effectually  as  though  rendered  on  a  bill  to  quiet  title,  or  to  remove  a 
cloud  from  title,  and  cuts  off  every  defense  the  defendant  might  have  into- 
posed.    Harms  v.  Coryell,  177  111.  496,  53  N.  E.  87. 
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of  the  finding  and  judgiiient.*^^"  When  a  decree,  on  a  bill  to  cor- 
rect a  mistake  in  the  description  of  land  in  a  deed,  finds  that  the  place 
at  which  the  survey  was  commenced  was  not  the  correct  one,  but 
the  survey  should  have  commenced  at  another  point,  in  an  action  of 
ejectment  between  the  parties  the  question  of  boundary  is  res  judi- 
cata, and  the  decree  conclusive  upon  them  as  to  its  correctness.**** 

§  665.    D«rarer    Prooeedinsfl. 

In  a  proceeding  for  dower,  where  the  land  is  treated  by  the  par- 
ties and  recognized  by  the  court  as  belonging  to  the  estate  of  the 
deceased  husband,  and  the  title  as  being  in  his  heirs,  the  judgment 
rendered  is  conclusive  between  the  parties  and  those  claiming  under 
tliem,  and  hence  the  widow  in  such  case  will  be  estopped  from  set- 
ting up  title  in  herself  to  the  land  embraced  in  the  proceeding.**** 

9  666.    Foreolosvre  Suiti. 

An  action  to  foreclose  a  mortgage  does  not  ordinarily  involve  a 
consideration  of  the  question  of  title.  But  the  title  may  be  put  in 
issue  in  such  a  suit,  and  if  it  is  put  in  issue  and  actually  passed  upon 
and  determined,  the  decree  adjudicating  it  will  be  as  binding  and 
conclusive  upon  the  parties  as  if  rendered  in  any  other  species  o£ 
action.***^*  In  any  case,  the  judgment  is  final  and  conclusive  as  to 
the  validity  of  the  mortgage,***^  the  power  of  the  mortgagor  to  exe- 
cute it,****  the  fact  that  the  debt  secured  remains  unpaid,****  and 
that  the  mortgagor's  equity  of  redemption  is  barred.****     So,  in  a 

ioo»MarlOD  County  Com'rs  v.  Welch,  40  Kan.  767,  20  Pac.  483;  Burton 
V.  Hnma  (O.  C.)  37  Fed.  738. 

1004  MueUer  v.  Henning,  102  111.  646. 

!««•  Sigmon  v.  Hawn,  86  N.  C.  310;   Gay  y.  Stancell,  76  N.  C.  360. 

xoof  BoDdy  V.  Cunningham,  107  Ind.  360,  8  N.  E.  174;  Ulrich  v.  Drlschell, 
88  Ind.  354;  Graydon  v.  Hurd,  5  O.  C.  A.  258,  55  Fed.  724.  See  Walraven. 
V.  Farmers*  &  Merchants'  Nat.  Bank  (Tex.  Civ.  App.)  53  S.  W.  1028. 

i<>07  Black  V.  Caldwell  (C.  O.)  83  Fed.  880;   Flnley  v.  Houser,  22  Or.  562, 
3i)  Pac.  404;   Northern  Trust  Co.  t.  Crystal  Lake  Cemetery  Ass'n,  67  Minn., 
KU,  69  X.  W.  708. 

looi  Craighead  v.  Dalton,  105  Ind.  72,  4  N.  E.  425. 

*•••  Sibley  V.  Alba,  95  Ala.  191,  10  South.  831, 

»«"  AUen  T.  Allen,  106  Cal.  137,  39  Pac.  436. 
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proceeding  to  foreclose  a  contract  for  the  sale  of  real  estate  as  a 
mortgage,  the  identity  of  the  land  described  therein,  the  breach  of 
the  same,  and  the  amount  remaining  due  thereon,  are  material  is- 
sues determined  by  the  decree.^®^^  If  a  personal  judgment  for  a 
deficiency  is  given  against  the  mortgagor,  the  decree  is  also  con- 
clusive upon  the  question  of  his  liability  therefor,*®**  except  in  the 
case  where  the  mortgagor  is  a  nonresident  and  is  not  personally 
served  with  process  within  the  state,  and  does  not  appear  in  the 
.action ;  in  this  event,  the  judgment  will  not  preclude  him  from  con- 
testing his  liability  for  a  deficiency,  but  it  will  be  conclusive  as  to 
the  ownership  of  the  mortgage  and  as  to  the  right  of  the  mortgagee 
to  have  the  lands  sold  and  applied  on  the  debt  secured  by  the  mort- 
gage.*®** In  actions  of  this  kind,  as  in  others,  the  doctrine  of  virtnal 
representation  may  apply.  Thus,  where,  in  a  suit  to  foreclose  a 
mortgage,  all  the  persons  having  vested  estates,  and  some  of  those 
having  contingent  estates  in  remainder,  are  made  parties  defend- 
ant, a  decree  of  foreclosure  rendered  therein  is  binding  upon  a  per- 
son born  pending  suit  whose  only  interest  is  a  contingent  remainder 
of  the  same  class  as  that  of  those  who  are  parties  to  the  suit,  since 
he  is  before  the  court  by  representation.^®**  But  it  seems  that  the 
judgment  is  not  binding  on  the  wife,  heir,  or  administrator  of  the 
deceased  mortgagor,  if  they  are  not  made  parties  to  the  action.**** 
A  similar  rule  applies  to  other  lien  claimants,  such  as  mortgagees 
senior  or  junior  to  the  plaintiff.  If  joined  as  defendants  in  the  ac- 
tion, their  interests  will  be  concluded  by  the  decree;  but  otherwise 
not.*®*'  General  creditors  cannot  question  the  construction  placed 
on  a  mortgage  of  their  debtor's  property,  in  a  suit  to  foreclose,  to 
which  all  persons  having  an  interest  in  the  mortgaged  property  are 

1011  Kloke  V.  Qardels.  52  Neb.  117,  71  N.  W.  955. 

1012  Ward  v.  Obenauer,  119  Mich.  17,  77  N.  W.  305. 

loiB  In  re  James,  146  N.  Y.  78.  40  N.  E.  870,  48  Am.  St.  Rep.  774. 

1014  McCampbell  v.  Mason,  151  111.  500,  38  X.  E.  672. 

1018  Beer  v.  Thomas,  13  Tex.  Civ.  App.  30,  34  S.  W.  1010. 

1016  Mann  v.  Peck,  45  W.  Va.  18,  30  S.  E.  206;  Case  v.  Bartholow.  21  Kan. 
300;  Jacobie  v.  Mickle,  70  Hun,  599,  24  N.  Y.  Supp.  87;  Stanbrough  t. 
Cook,  83  Iowa,  705,  49  N.  W.  1010.  See  Scrlbner  v.  York,  89  Iowa,  737.  Tm 
N.  W.  10;  Banning  v.  Sabln,  45  Minn.  431,  48  N.  W.  8;  English  v.  Aldrioh. 
132  Ind.  500,  31  N.  E.  456,  32  Am.  St  Rep.  270;  Brill  v.  Shively,  93  CaL  6T4. 
29  Pac.  324. 
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made  parties.***^  But  on  the  other  hand,  a  judgment  foreclosing  a 
mortgage  in  a  suit  in  which  the  question  whether  or  not  the  mort- 
gage was  executed  to  defraud  the  mortgagor's  creditors  is  not  in 
issue  does  not  preclude  a  creditor  of  the  mortgagor,  who  was  not  a 
party  to  the  foreclosure  suit,  from  attacking  the  mortgage  on  that 
ground.^*** 

f  667.    Award  of  Arbitrator!  upon  Title  to  Itand. 

An  award  of  arbitrators,  although  it  cannot  of  itself  transfer  the 
title  of  real  estate,  may  decide  in  whom  the  title  is ;  and  it  will  con- 
clude the  party  against  whom  it  is  made,  and  those  claiming  under 
him,  from  again  contesting  such  title,  and  the  party  in  whose  favor 
the  title  is  determined  may  avail  himself  of  the  award,  in  a  subse- 
quent action,  by  way  of  estoppel.^® ^*  According  to  the  supreme 
court  of  Pennsylvania,  "It  is  certain  that  an  award  cannot  make 
an  actual  transfer  of  the  title  to  land,  and  therefore  it  appears  in 
some  of  the  old  cases  an  inference  was  falsely  drawn  that  it  was  not 
conclusive  on  the  title.  Supposing  that  in  strict  law  it  was  so,  it  did 
not  follow  that  equity  would  not  decree  a  specific  performance,  after 
which  the  award  would  become  conclusive.  No  agreement  short  of 
a  conveyance  can  make  a  transfer  of  land,  yet  it  is  the  daily  business 
of  chancery  to  compel  the  performance  of  such  agreements;  and 
with  us,  who  have  no  chancery,  a  decree  for  specific  performance  is 
considered  as  made  in  all  •  cases  where  a  chancellor  would  make  it. 
No  satisfactory  reason  has  been  given  why  the  proprietors  of  land 
should  not  have  as  much  power  to  bind  the  title  by  an  award  as  the 
title  to  personal  property.  The  same  policy  which  permits  one  is 
applicable  to  the  other,  and  indeed  the  fluctuation  of  sentiment  on 
this  subject  seems  at  length  to  have  settled  down  into  an  opinion 

1017  Omaha  A  St  L.  Ry.  Co.  v.  O'Neill,  81  Iowa,  463,  46  N.  W.  1100. 

i«it  Brookes  y.  Munoz,  125  N.  Y.  256,  26  N.  E.  258.  And  see  Thomas  v. 
McDonald,  102  Iowa,  564,  71  N.  W.  572;  Clements  v.  Davis,  155  Ind.  624, 
57  N.  E.  906. 

»•!»  Shelton  v.  Alcox,  11  Conn.  240;  Oarey  v.  Wilcox,  6  N.  H.  177;  Porter's 
Lessee  v.  Matthews,  2  Har.  (Del.)  80;  Selllck  v.  Addams,  15  Johns.  (N.  Y.) 
197;  Cox  T.  Jagger,  2  Cow.  (N.  Y.)  638,  14  Am.  Dec.  522;  Murray  v.  Black- 
ledge,  71  K  0.  492;  luring  v.  Whlttemore,  13  Gray  (Mass.)  228;  Girdler  v. 
Carter,  47  N.  HL  205. 
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conformable  to  common  sense, — ^that  the  owners  of  property,  citl  :r 
real  or  personal,  may  submit  the  title  to  the  decision  of  arbitrators, 
whose  award  shall  be  conclusive."  ^®*® 

9  668.    Bankraptoy  Proeeedinss. 

Where  the  title  to  land  has  been  passed  upon  by  the  federal  court 
in  proceedings  in  bankruptcy,  in  which  the  court  had  jurisdiction  of 
the  parties  and  property,  the  judgment  is  conclusive  on  the  same 
parties  in  the  state  court.^^*^ 

Part  VIII.     Judgments  in  Actions  Concerning  Chattels. 

S  669.    Treipawk 

A  recovery  in  trespass  for  a  wrongful  taking  of  property,  where 
damages  are  given  for  the  taking  only,  is  no  bar  to  an  action  oi 
trover  for  a  subseqent  conversion  to  recover  the  value.^®**  But  if 
the  defendant  have  judgment  in  an  action  of  trespass,  this  will  pre- 
clude the  plaintiff  from  afterwards  maintaining  his  action  to  recover 
the  value  of  the  same  goods.^®*'  A  plea  of  not  guilty,  in  an  action 
of  trespass  for  taking  and  carrying  away  chattels,  does  not  put  in 
issue  the  question  of  the  right  of  property;  it  is  merely  a  traverse 
of  the  alleged  wrongful  taking.^®^*  In  general,  the  judgment  in  this 
species  of  action  will  not  be  conclusive  upon  the  question  of  own- 
ership, unless  it  appears  that  that  was  the  issue  actually  Htigated  and 
passed  upon.  Thus  in  an  action  of  trover  to  recover  certain  prop- 
erty, between  the  claimant  of  title  thereto  and  the  person  in  posses- 
sion of  the  same,  who  had  purchased  it  at  a  constable's  sale,  the 
defendant  offered  in  evidence  the  record  of  a  judgment  in  favor  of 
the  sureties  on  the  constable's  bond  in  an  action  of  trespass  against 
them  for  his  alleged  wrongful  levy  on  the  same  property  and  the  sale 
of  it  to  the  present  defendant.     But  it  was  held  that  the  judgment 

1020  Davis  V.  Havard,  15  Serg.  &  R.  165,  16  Am.  Dec.  537. 

1021  Smith  V.  Walker,  77  Gn.  289,  3  S.  E.  256. 

1022  Stewart  v.  Martin,  16  Vt.  397. 

1028  Rice  V.  King,  7  Johns.  (N.  Y.)  20;   Johnson  v.  Smith,  8  Jolins.  (N.  T) 
383. 

1024  Harris  v.  Miner,  28  Ul.  135. 
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was  not  evidence.  For  the  verdict  in  trespass,  in  favor  of  the  sure- 
ties, may  not  have  involved  the  title  to  the  property,  but  may  have 
turned  on  very  different  issues.^®** 

9  670.    Trover. 

A  judgment  in  an  action  of  trover  against  the  defendant's  war- 
rantee, rendered  upon  a  trial  involving  only  the  defendant's  title  to 
chattels  as  against  that  of  the  plaintiff,  is  a  bar  to  an  action  by  the 
plaintiff  against  the  defendant  himself,  involving  the  same  issue  and 
to  be  supported  by  the  same  testimony.^®*' 

§  671.    Bepleviiu 

Generally  speaking,  the  one  fact  established  by  a  judgment  in 
replevin,  is  the  right  of  the  successful  party  to  the  immediate  posses- 
sion of  the  property  in  question,  and  upon  that  point  the  judgment 
is  conclusive.***^  But  "while  it  is  true  that  in  the  action  of  replevin, 
ordinarily,  the  only  question  is  the  right  of  possession,  yet  if  the 
party  interested  in  the  subject-matter  of  the  controversy  interposes 
and  sets  up  special  matter  to  defeat  the  claim,  that  matter  is  con- 
cluded by  that  litigation."  *®**  The  question  of  title  is  not  necessa- 
rily in  issue  in  replevin,  and  where  it  is  not  put  in  issue  by  the  plead- 
ings, an  adjudication  thereon  is  extrajudicial  and  void;  and  evi- 
dence, otherwise  admissible,  that  a  chattel  mortgage  on  the  property 
remains  unpaid,  is  not  rendered  inadmissible  by  the  adjudication  in 
such  case.****     In  order  that  the  judgment  may  be  conclusive  upon 

io2»  Greaves  ▼.  Middlebrooks,  59  Ga.  240. 

1026  Atkinson  v.  White,  60  Me.  396. 

io«T  Allen  V.  Batman,  138  Mass.  586;  Schwenk  v.  WIdemeyer,  60  Hun, 
579,  14  N.  Y.  Supp.  456.    See  Hannon  v.  O'Dell,  71  Conn.  698,  43  Atl.  147. 

1028  Missouri  Pac.  R.  Co.  v.  Levy,  17  Mo.  App.  501.  But  a  judgment  for 
plaintiff  in  replevin  will  not  debar  the  defendant  from  asserting  against  the 
plaintiff  personally  a  claim  for  compensation  for  the  care  of  the  property 
replevied,  which  was  not  set  up  in  the  replevin  suit.  Wright  v.  Broome,  67 
Mo.  App.  32. 

ios»  McFadden  v.  Ross,  108  Ind.  512,  8  N.  E.  161;  Huffman  v.  Knight,  36 
Or.  581*  60  Pac.  207.  But  it  is  said  that,  where  the  record  in  replevin  faUs 
to  disclose  what  issues  were  litigated,  a  finding  by  the  court  against  plain- 
tiff!, and  judgment  that  he  take  nothing  by  his  complaint,  are  conclusive  of 
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the  question  of  ownership,  it  must. dearly  appear  that  that  was  the 
issue  actually  determined.  Thus,  where,  under  the  plea  of  non  del- 
inet,  the  jury  found  that  the  defendant  "did  unlawfully  detain  the 
goods,"  and  was  silent  as  to  the  property  therein,  and  the  judgment 
was  "that  the  plaintiff  do  have  and  retain  the  goods,''  it  was  held 
that  the  only  matter  here  adjudicated  was  the  right  to  retain  and 
possess  the  goods  merely  at  the  time,  and  that  the  question  of  title 
was  not  concluded.****  A  defendant  in  replevin  is  not  estopped  by 
a  judgment  for  the  return  of  a  certain  deed  from  asserting  title  to 
the  real  estate  therein  described.****  It  is  well  settled  that  issues 
tried  and  determined  in  a  replevin  suit  cannot  be  again  presented  in 
an  action  on  the  replevin  bond.**'*  And  if  the  question  of  owner- 
ship was  actually  in  issue  and  decided  in  the  plaintiff's  favor  in  the 
replevin  suit,  the  judgment  will  estop  the  defendant  and  his  sureties 
from  asserting,  in  an  action  on  the  replevin  bond,  that  the  defend- 
ant was  the  owner  of  the  property.****  But  if  the  finding  merely 
decides  that  the  plaintiff  is  entitled  to  the  possession  of  the  property, 
evidence  showing  that  he  is  not  the  owner  is  competent  for  the 
defendant,  on  the  question  of  damages.****  And  a  finding  of  title  in 
the  plaintiff  is  not  conclusive,  in  a  subsequent  action  on  the  bond, 
as  to  the  fact  of  the  ownership  of  the  goods  at  a  date  prior  to  that 
on  which  the  suit  was  brought.****  As  to  the  parties  concluded  by 
a  judgment  in  replevin,  but  little  need  be  added  to  the  rules  previ- 
ously  given  in  relation  to  the  persons  bound  by  judgment  estoppels. 

all  Issuable  matters;  and,  in  a  subsequent  action  by  defendants  to  recover 
the  value  of  the  property,  plaintiff  having  failed  to  return  it,  the  latter  can- 
not show  by  extraneous  evidence  that  the  prior  action  did  not  determine  the 
right  of  ownership.    Fromlet  v.  Poor,  3  Ind.  App.  425,  29  N.  E.  1081. 

1080  Emmons  v.  Dowe,  2  Wis.  322. 

1081  Daggett  v.  Daggett.  143  Mass.  516,  10  N.  E.  311. 

1082  Denny  v.  Reynolds,  24  Ind.  248;  Cox  v.  Hartranft,  154  Pa.  4o7,  26 
Atl.  30i;  Christiansen  v.  Mendham.  26  Misc.  Rep.  6G2,  56  N.  Y.  Supp.  655. 

1088  McFadden  v.  Fritz,  110  Ind.  1,  10  N.  E.  120;  Brady  v.  Beadleston,  62 
Hun,  548,  17  N.  Y.  Supp.  42;  Sconce  v.  Long  Bell  Lumber  Co.,  54  Mo.  App. 
509.  Where  title  to  land  is  put  In  issue  in  replevin  for  logs  cut  therefrom, 
the  judgment  determining  the  title  to  the  logs  conclusively  fixes  the  title  to 
the  land  as  between  the  parties  and  their  privies.  Wolf  River  Lumber  Go. 
V.  Brown,  88  Wis.  638,  60  N.  W^  ©96. 

1084  Hawley  v.  Warner,  12  Iowa,  42;  Buck  v.  Rhodes,  11  Iowa,  348i. 

1088  Henry  v.  Ferguson,  55  Mich.  399,  21  N.  Wt  381, 
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Such  adjudication  is  equally  binding  on  an  intervening  claimant  as- 
on  either  of  the  primary  parties.^^'*    But  a  judgment  in  replevin 
against  the  carrier  of  goods,  replevied  while  in  transit,  does  not 
estop  the  consignee,  who  was  not  a  party  to  the  action,  and  in  no* 
wise  participated  therein,  from  setting  up  his  claim  to  the  goods.^®*^ 
If  goods  have  been  taken  by  replevin  from  an  attaching  officer,  a 
judgment  in  favor  of  the  plaintiff  in  the  replevin  suit  is  conclusive 
evidence  of  title  in  him,  as  against  the  attaching  plaintiff,  and  also 
as  against  a  person  who,  after  the  replevin,  and  having  notice  there- . 
of,  has  caused  a  further  attachment  of  the  goods  to  be  made.^^'^ 
At  the  common  law,  and  unless  changed  by  statute,  the  rule  is  that 
a  judgment  of  nonsuit  in  an  action  of  replevin  is  not  a  bar  to  a  sec- 
ond  replevin.*®**    As  to  the  operation  of  a  recovery  in  this  action  as 
a  bar  to  a  subsequent  controversy,  between  the  same  parties,  it  will 
depend  entirely  upon  the  identity  of  the  causes  of  action.    Thus,  if 
one  brings  replevin  and  loses  his  case,  he  cannot  afterwards  bring 
trespass  for  the  same  taking  of  the  same  goods.*®*®     On  the  other 
hand,  where  plaintiff  sued  defendant  in  replevin  for  furniture  which 
the  latter  had  taken  from  plaintiff's  house,  under  a  chattel  mort- 
gage which  had  ceased  to  have  any  legal  validity,  and  recovered  the- 
property  and  also  damages  for  its  detention;    and  afterwards  the 
plaintiff  sued  the  same  defendant  in  trespass  for  breaking  into  her 
house  and  removing  said  furniture  and  offering  her  personal  indig- 
nities, it  was  held  that  the  judgment  in  the  replevin  suit  was  not  a 
bar  to  the  action  of  trespass,  though  the  record  might  be  offered  in 
mitigation  of  damages.*®**     So,  also,  a  judgment  for  the  lienholder 
in  replevin,  brought  to  recover  possession  of  goods  held  as  a  lien 
for  board,  is  not  a  bar  to  an  action  by  the  lienholder  on  the  board 
bill.*®**     Judgment  for  plaintiff  in  replevin  for  the  recovery  of  cer- 
tain hotel  furniture  claimed  by  him  as  head  of  a  family,  is  not  a  bar 

io8«  witter  T.  Pisber,  27  Iowa,  9. 
i»»T  Frank  t.  Jenkins,  22  Ohio  St  597. 

lots  Carlton  v.  Davis,  8  AUen  (Mass.)  94.    And  see  McDowell  v.  Gibson,  58= 
Kan.  eOT,  50  Pac.  870. 
!•••  Daggett  V.  Robins.  2  Blackf.  (Ind.)  415,  21  Am.  Dec.  752. 
i«4o  Bwald  y.  Waterliont,  87  Mo.  602. 

io«i  Briggs  T.  MUbnm,  40  Mlcb.  512.    See  Robinson  y.  Kruse,  29  Ark.  575^ 
1041  Bosenow  y.  Gardner,  99  Wis.  358,  74  N.  W.  982« 
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to  an  action  for  the  value  of  the  use  of  similar  furniture  in  the  hotel, 
as  to  which  defendant  had  wrongfully  deprived  plaintiff  of  the 
use.*®**  And  recovery  in  replevin  of  part  of  a  fraudulent  purchase 
of  goods  is  not  a  bar  to  trover  for  the  remainder,  those  recovered 
being  all  that  were  in  defendant's  possession  when  the  writ  is- 
sued.*®** On  the  same  principle,  judgment  in  a  replevin  suit 
brought  to  recover  chattels  wrongfully  taken  from  the  owner's  pos- 
session, is  not  a  bar  to  a  subsequent  proceeding  by  him  against  the 
same  defendant  to  recover  damages  for  the  conversion  of  money  or 
other  irrepleviable  property,  taken  at  the  same  time."*'  And 
where,  in  replevin,  the  owner  obtains  judgment  merely  for  the  value 
of  the  property,  and  not  for  its  return,  such  judgment,  while  unsat- 
isfied, is  no  bar  to  another  action  to  recover  the  same  property  from 
one  who  has  purchased  it  from  the  judgment  debtor,  with  or  without 
notice.*®**  But  defendant  in  replevin,  who  has  recovered  damages 
for  wrongful  detention,  is  barred  thereby  from  suing  for  damages  on 
account  of  depreciation  in  the  property.*®*^ 

§  672.    Detinue. 

The  action  of  detinue  proceeds  upon  the  ground  of  property  in  the 
plaintiff  at  the  time  of  action  brought,  and  therefore  the  recovery  in 
that  action  proves  no  more  than  that,  at  tlie  time  of  its  institution, 
the  right  of  property,  either  absolute  or  special,  was  in  the  plaintiff; 
and  it  does  not  conclude  the  parties  as  to  the  title  or  right  to  the 
property  at  a  time  antecedent  to  the  action.*®** 

lois  Mathews  v.  Herron,  102  Iowa,  45,  67  N.  W.  226. 

1044  Reld,  Murdoch  &  Co.  v.  Ferris.  112  Mich.  695,  71  N.  W.  484,  C7  Am.  St 
Rep.  437. 

1045  Lovell  V.  Hammond  Co..  66  Conn.  500,  34  Atl.  611. 

1046  Ledbetter  v.  Embree,  12  Ind.  App.  617,  40  N.  E.  928. 

10*7  Teel  V.  Miles,  51  Neb.  542,  71  N.  W.  296.  And  see  Shepherd  v.  Moodhe, 
8  Misc.  Rep.  607,  29  N.  Y.  Supp.  392. 

1048  Hughes  V.  Jones,  2  Md.  Oh.  178;   Wittick  v.  Trann,  25  Ala.  817. 
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CHAFTEB  XIX. 

FORMMC  REOOVEBY  AS  A  BAR. 

Part  L  General  PRiNciFLsa. 

I  673.  Estoppel  by  Former  Judgment 

674.  Doctrine  of  Merger. 

675.  Merger  by  Decree  In  Equity. 

676.  Foreign  and  Sister  State  Judgments. 

677.  New  Debt  created  by  the  Judgment. 

678.  Estoppel  by  Election. 

Part  IL    What  Judgments  Operate  as  a  Bar. 

679.  Constitution  of  the  Court 

680.  There  muHt  be  a  Valid  Judgment 

681.  Erroneous  or  Irregular  Judgments. 
681a.  Judgment  Procured  by  Fraud. 

682.  Verdict  without  Judgment  no  Bar. 

683.  Judgment  Reversed  or  Vacated. 

684.  Effect  of  Granting  New  Trial 

685.  Pendency  of  Appeal. 
68a  Effect  of  Discontinuance. 

687.  Decision  of  Court  without  Jury. 

688.  Awards. 

689.  Judgment  in  Summary  Proceedings. 

690.  Lis  Pendens  and  Priority  of  Decision. 

691.  Judgments  on  Motions. 

692.  Renewal  of  Motion  in  the  Same  Case. 

Part  IIL    Ov  the  Rule  that  the  Judgment  itubt  hate  been  upon  the 

Merits. 

66S.  Merits  must  be  Adjudicated. 

694.  Meaning  of  the  Term  "Merits.'* 

605.  Judgment  must  be  Final. 

696w  Judgment  upon  Plea  in  Abatement 

697.  Judgment  by  Default. 

698.  Judgment  upon  Confession. 

699.  Nonsuit  no  Bar. 

700.  Judgment  on  Retraxit 

701.  Discontinuance. 

702.  Judgment  of  Non  Pros. 

703.  Dismissal  of  Complaint 
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Part  III.    Of  thb  Rulb  that  thb  Judgment  must  hayb  bbbm  ufob  tu 

Mebitb— ContmaoiL 

704.  Judgment  In  Test  Case. 

705.  Agreed  Judgments. 

706.  Dismissal  of  Suit  "Agreed." 

707.  Judgment  on  Demurrer. 

708.  General  Demurrer  to  Declaration. 
700.  Demurrer  to  Cause  of  Action  Stated. 

710.  Demurrer  Based  on  Several  Grounds. 

711.  Demurrer  to  Bill  for  Want  of  Equity. 

712.  Demurrer  to  Evidence. 

713.  Dismissal  for  Want  of  Jurisdiction. 

714.  Dismissal  of  Action  Prematurely  Brought 

715.  Dismissal  of  Misconceived  Action. 

716.  Dismissal  on  Technical  Grounds. 

717.  Failure  of  Evidence. 

718.  Defects  In  the  Pleadings. 

719.  Dismissal  for  Defect  or  Want  of  Parties. 

720.  Dismissal  of  Bill  in  Equity. 

721.  Dismissal  "Without  Prejudice." 

722.  Presumption  that  Merits  were  Considered. 

723.  Dismissal  for  Want  of  Prosecution. 

724.  Evidence  to  Show  Consideration  of  Merits. 

Part  IV.    What  Causbs  of  Action  are  Barrbd. 

725.  Causes  of  Action  must  be  the  Same. 

726.  Identification  of  Causes  of  Action. 

727.  In  Criminal  Cases. 

728.  Certainty  required  in  Estoppels. 

729.  Estoppel  Cannot  be  Avoided  by  Varying  Form  of  Action. 

730.  Limitations  of  this  Rule. 

731.  Judgment  Conclusive  of  Whatever  might  have  been  Litigated* 

732.  Restrictions  of  Foregoing  Rule. 

733.  Second  Action  Proceeding  on  Different  Theory, 

734.  Rule  against  Splitting  Causes  of  Action. 

735.  What  Demands  are  Inseverable. 

736.  Action  on  Running  Account 

737.  Claims  Omitted  by  Mistake. 

738.  Entire  Claims  founded  on  Tort 

739.  Recovery  in  Malicious  Prosecution  bars  Action  for  Slander. 

740.  Distinct  Injuries  from  same  Tortious  Act. 

741.  Distinct  Trespasses. 

742.  Continuing  Damages  from  Tort 

743.  Distinction  between  Permanent  and  Recurring  Trespass  or  Nuisance. 

744.  Plaintiff  not  Required  to  Join  Distinct  Demands. 
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Pabt  IV.    What  Cadsss  of  Action  a&b  Barrbd — Continued. 

745.  Causes  ot  Action  Distinct  though  Founded  on  Same  Facts. 

746.  Actions  on  Collateral  Securities. 

747.  Successiyely  Arising  Causes  of  Action* 

748.  Breach  of  Continuing  Covenant 

749.  Actions  for  Instalments. 

750.  Judgment  in  One  Such  Action  as  Evidence  in  the  Next 

751.  Successful  Defense  to  one  of  a  Series  of  Actions. 

752.  Suits  for  Wages. 

753.  Plaintm  can  have  but  one  Satisfaction. 

Past  Y.    Dbfxmsbs  ahd  Countsbglaimb  Concluded  bt  Fokubr  Judombht. 

754.  Defenses  concluded  by  Judgment  for  Plaintiff. 

755.  Same;  Adverse  Title. 

756.  Same;   Fraud. 

757.  Same;  Agreement  to  Compromise. 

758.  Same;  Payment. 

759.  Same;  Usury. 

760l  Same;   Discharge  in  Bankruptcy. 

761.  Matter  Available  as  a  Set-Off. 

762.  Submission  of  All  Matters  in  Difference. 

763.  One  Claim  cannot  be  Used  both  as  Set-Off  and  as  Cause  of  Action. 

764.  Counterclaim  not  Adjudicated. 

765.  Voluntary  Allowance  of  Credit  or  Counterclaim. 

766.  Equitable  Defenses  not  Concluded  by  Judgment  at  Law. 

767.  Gross-Actions. 

768.  Action  for  Price  of  Goods  and  Cross-Action  for  Breach  of  Warranty. 
7S9.  Action  for  Services  and  Cross-Action  for  Negligence. 

Pabt  VL    Who  mat  take  Advantaos  of  the  Bab. 

770.  Joint  Contractors. 

771.  One  Joint  Oontractor  a  Non-Resident 

772.  Elffect  of  Joint  Debtor  Acts. 

773.  Successful  Defense  by  One  Joint  Debtor. 

774.  Joint  and  Several  Contractors. 

775.  Joint  Judgment  on  Joint  and  Several  Contract 

776.  Judgments  against  Partners. 

777.  Joint  Tort-Feasors. 

778.  Joint  Trespassers;  English  Rule. 

779.  Joint  Trespassers;   American  Rule. 

786.    Ejection  between  Joint  and  Several  Action. 

781.  Successful  Defense  by  one  Joint  Trespasser. 

782.  Satisfaction  of  Judgment  against  One. 
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Part  VIL    Plbadinq  an  Estofpbl  of  BBOoaa 

783.  Necessity  of  Pleading  Prior  Adjudicatioa. 

784.  Where  there  is  no  Opportunity  to  Plead. 

785.  When  Admissible  under  General  Issue. 

786.  Waiver  of  Estoppel  by  Failure  to  Plead. 

787.  Conclusiveness  of  Judgment  when  not  Pleaded. 

788.  Arguments  on  the  Question. 

789.  Under  Code  Practice. 

790.  Requisites  of  Plea  of  Former  Judgment 

791.  Judgment  recovered  after  Institution  of  Second  Suit. 


Part  I.     General  Princtples. 

§  673.    Estoppel  by  Former  Judgment. 

It  has  already  been  shown  that  there  is  an  important  difference 
between  the  effect  of  a  judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same  claim  or  demand,  and 
its  effect  as  an  estoppel  in  another  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action ;  or  in  other  words,  between 
the  principle  of  estoppel  by  former  recovery  and  the  rule  of  the  con- 
clusiveness of  a  judgment  upon  a  particular  point  litigated  and  de- 
cided. This  difference  is  chiefly  noticeable  as  respects  the  identity 
of  the  subject-matter  in  the  successive  suits,  and  as  respects  the 
scope  of  the  estoppel,  as  to  the  matters  decided  by  it.*  Using  this 
distinction  as  a  principle  of  classification,  we  have  proceeded,  in  a 
former  chapter,  to  discuss  in  detail  the  doctrine  of  res  judicata  in  its 
application  to  the  finality  of  an  adjudication  upon  the  points  or  mat- 
ters in  issue.  We  are  now  brought  to  a  consideration  of  the  other 
branch  of  the  general  subject,  viz.,  the  doctrine  of  merger,  or  of  es- 
toppel by  former  recovery.  The  main  rule  deducible  from  the  multi- 
tude of  authorities  upon  this  subject  may  be  expressed  as  follows: 
A  judgment  rendered  by  a  court  of  competent  jurisdiction,  on  the 
merits,  is  a  bar  to  any  future  suit,  between  the  same  parties,  or  their 
privies,  upon  the  same  cause  of  action,  so  long  as  it  remains  unre- 
versed.*   This  is  no  arbitrary  rule.     It  rests  both  upon  acknowledged 

1  Supra,  §  506;   Cromwell  v.  Sac  Co.,  94  U.  S.  351,  24  L.  Ed.  196. 
a  Supra,  §  504,  and  cases  cited. 
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technical  principles,  and  upon  sound  considerations  of  public  policy. 
For  first,  the  law  admits  no  retrogression  in  its  processes,  and  if  a 
right  or  remedy  of  an  inferior  nature  has  been  merged  in  one  of  a 
higher  rank  or  dignity,  it  forbids  the  prosecution  of  an  action  or 
other  proceeding  upon  the  claim  of  lower  order.  And  secondly,  cen- 
turies of  wisdom  have  approved  the  familiar  maxim,  "Nemo  debet  bis 
vexari  pro  una  et  eadem  causa."  •  The  peculiarity  of  this  rule,  it 
will  be  observed,  is  that  it  goes  to  the  whole  cause  of  action.  A 
judgment  may  be  offered  as  evidence  in  a  subsequent  suit  upon  some 
particular  point  in  controversy,  and  may  finally  dispose  of  that  ques- 
tion, and  )'et  not  overthrow  the  whole  case.  But  when  a  former  re- 
covery is  pleaded  in  bar,  it  must,  if  established,  destroy  the  entire 
cause  of  action.  In  order  to  produce  this  result,  it  is  said,  the  judg- 
ment must  be  shown  to  be  between  the  same  parties  acting  in  the 
same  character  or  quality,  and  to  be  founded  on  the  same  cause  of 
action  and  demand.^ 

Now  an  examination  of  the  possible  cases  in  which  a  former  judg- 
ment may  be  relied  on  as  a  bar  will  show  that  they  may  all  be  classi- 
fied under  the  following  heads : — 

1.  The  defendant  pleads  that  the  plaintiff  formerly  recovered  judg- 
ment against  him  upon  the  very  same  cause  of  action  upon  which  he 
now  sues.     The  plea  is  good,  upon  the  principle  of  merger. 

2.  The  defendant  pleads  that  the  same  plaintiff  formerly  sued  him 
upon  the  identical  cause  of  action  now  set  up,  but  he,  the  defendant, 
then  recovered  judgment.    This  plea  also  is  good. 

3.  The  defendant  pleads  a  set-off  or  counterclaim.  To  this  the 
plaintiff  replies  that  the  identical  set-off  or  counterclaim  was  formerly 
made  the  basis  of  an  action  against  him  by  the  present  defendant  (or 
was  formerly  set  up  by  the  present  defendant  as  a  set-off  to  another 
suit  between  the  same  parties),  and  that,  in  such  former  controversy, 
said  defendant  recovered  judgment  (or  was  defeated)  or  had  his  set- 

»  5  Coke,  01. 

*  Slocomb  ▼.  Lizardi,  21  La.  Ann.  355,  99  Am.  Dec.  740.  In  California,  the 
Code  of  Civil  Procednre,  §  1908,  declares  that  a  Judgment  is  a  bar  to  a  eubse- 
quent  action  only  "when  the  same  thing  under  the  same  title*'  Is  litigated. 
Bee  South  San  Bernardino  Land  &  Imp.  Co.  y.  San  Bernardino  Nat.  Bank,. 
127  QiL  245,  50  Pac.  099. 
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off  allowed  (or  rejected.)  In  either  of  these  cases,  the  former  judg- 
ment is  weU  pleaded.' 

4.  The  plaintiffs  cause  of  action  is  a  judgment  which  he  formerly 
recovered  against  the  same  defendant.  Here  the  latter  is  precluded 
from  setting  up  any  defense  on  the  merits  which  he  made  or  might 
have  made  in  the  original  action. 

In  this  enumeration  we  have  not  specifically  mentioned  the  case 
where  the  plaintiff  is  barred  of  his  action  because  his  claim  consti- 
tutes part  of  an  entire  and  indivisible  demand  and  therefore  ought  to 
have  been  included  in  the  former  suit;  nor  the  case  where  the  de- 
fendant's set-off  is  rejected  because  he  ought  to  have  set  it  up  in  the 
former  action.  But  these  are  in  reality  corollaries  to  the  rules  al- 
ready mentioned.  Of  the  four  typical  cases  given  above,  we  are  con- 
cerned, in  this  chapter,  with  the  first  three.  The  fourth  will  find  a 
more  appropriate  place  for  its  discussion  in  the  chapter  concerning 
suits  on  judgments. 

S  674.    Boctrlne  of  Merger. 

Merger  is  the  extinction  of  a  lower  right  or  remedy  consequent 
upon  its  legal  transformation  or  absorption  into  one  of  a  higher 
force  or  dignity.  For  our  present  purpose,  it  may  be  defined  as  the 
consumption  of  a  right  of  action  by  the  recovery  of  a  judgment  upon 
it.  **Ko  principle  is  better  settled  than  that  a  judgment  or  decree 
establishes  in  the  most  conclusive  manner  the  sum  due  upon  the 
claim  sued  upon.  The  cause  of  action  is  merged  in  the  judgment, 
and  can  never  again  become  the  basis  of  any  claim  against  the  de- 
fendant in  the  judgment.  The  original  claim  has,  by  being  sued  upon 
and  merged  in  the  judgment,  lost  its  vitality  and  expended  its  force 
and  effect."  •  Thus,  where  a  judgement  is  recovered  for  a  debt  due 
by  a  bond,  the  debt  is  thereby  changed  into  a  matter  of  record  and 
merged  in  the  judgment,  and  the  plaintiff's  remedy  is  upon  the  latter 

•  A  Judgment  against  a  claimant  which  is  a  bar  to  another  suit  on  tb€ 
claim,  is  also  a  bar  to  the  use  bj  him  of  the  same  daim  by  waj  of  set-off. 
Joites  V.  Riclmnison.  5  Meto.  (Mass.)  247. 

•  Uies  T.  Rowland  <C.  C.)  11  FVd.  657;  Oooksey  v.  Kansas  Caty.  St  J.  * 
C.  B.  R.  Co..  74  Mo.  477. 
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security  while  it  remains  in  force.^  So  where  judgment  is  recovered 
on  a  note,  it  is  merged  and  extinguished,  and  a  second  judgment  can- 
not be  had  thereon  between  the  same  parties.*  So  where  a  judg- 
ment has  been  obtained  against  a  corporation  for  the  price  of  goods 
sold,  an  action  cannot  be  maintained  against  it  for  fraud  in  obtainmg 
a  credit  for  the  goods;  the  judgment  for  the  purchase-price  is  as 
complete  and  full  a  remedy  as  would  be  a  judgment  for  damages  be- 
cause of  the  fraud,  and  two  judgments  cannot  be  obtained  against  the 
defendant  as  an  indemnity  for  the  same  loss.®  But  in  order  that  the 
principle  of  merger  may  apply,  it  is  necessary  that  the  identical  cause 
of  action  should  have  passed  into  judgment,  in  a  litigation  between 
the  same  parties  or  their  privies,  and  that  the  plaintiff  should  have 
had  a  lull  and  complete  opportunity  to  recover  his  whole  demand. 
In  a  case  in  Arkansas,  it  was  held  that  a  judgment  against  a  steam- 
boat,— ^that  being  a  judgment  in  rem  and  not  enforceable  against  the 
property  of  the  owners, — if  unsatisfied,  could  not  be  pleaded  as  a  bar 
to  a  subsequent  action  against  the  owners  of  the  boat  on  the  same 
contract.  In  reaching  this  conclusion,  the  court  said  it  was  evident 
that  a  judgment  against  the  vessel  was  not  even  substantially  a  judg- 
ment against  the  owners,  and  consequently  that  the  former  recovery 
relied  on  was  no  bar  to  the  present  action.** 

f  Grant  v.  Burgwyn,  88  N.  G.  96,  citing  Higgens*  Case,  6  Coke,  45;  King 
▼.  Hoare,  13  Mees.  &  W.  494. 

•  Schuler  ▼.  Israel  (O.  a)  27  Fed.  851;  Connecticut  Mut  Life  Ing.  Co.  v. 
Jones  (C.  C.)  8  Fed.  303.  Where  a  payee  takes  Judgment  on  a  note  given  as 
security  for  other  notes  of  the  same  maker,  the  latter  notes  become  merged 
in  the  Judgment.  Peoria  Savings,  L.  &  T.  Co.  v.  Elder,  165  111.  55,  45  N.  E. 
1063.  After  Judgment  has  been  recovered  before  a  Justice  of  the  peace  on 
a  Judgment  note,  the  warrant  of  attorney  therein  is  functus  otticlo,  and  no 
Judgment  can  be  entered  thereon  in  the  court  of  common  pleas,  the  debt 
being  merged  in  the  higher  security.  Dixon  v.  Miller,  20  Pa.  Co.  Ct  R.  335. 
But  where,  in  an  action  against  the  maker  and  indorser  of  a  note.  Judgment 
is  obtained  against  the  Indorser  alone,  the  note  is  not  merged  in  the  Judg- 
ment so  as  to  prevent  an  action  thereon  by  the  Indorser.  Still  v.  Lombardi, 
8  Tex.  CiT.  App.  315,  27  S.  W.  845.  And  see  McLennan  v.  McMonles,  23  U. 
C.  Q.  B.  114;  Tarleton  v.  AUhusen,  2  Adol.  &  El.  32. 

»  Caylus  ▼.  New  York,  K.  &  S.  R.  Co.,  76  N.  Y.  609. 

»•  Toby  V.  Brown,  11  Ark.  308.  And  see  Tabor  v.  The  Cerro  Gordo  (D.  O.) 
54Fed.391« 
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{  676.    Merger  by  Decree  in  Equity* 

A  decree  m  equity  for  the  payment  of  money,  merges  the  original 
debt  in  the  same  manner  and  to  the  same  extent  as  a  judgment  at 
law.  Thus,  to  an  action  upon  a  bond  a  plea  was  filed,  setting  forth 
that  before  the  bringing  of  the  action,  a  decree  for  deficiency  had 
been  made  in  a  suit  for  foreclosure  of  a  mortgage  given  for  the  same 
debt,  and  it  was  held  that  the  plea  was  good.^^  "The  view  of  the 
pleader,"  said  the  court  in  the  case  cited,  "was  that  the  recovery  by 
way  of  a  decree  under  the  statute  was  a  bar  against  any  other  action 
upon  the  original  cause  of  action.  The  notion  of  plaintiff's  counsel 
is  that  a  decree  is  not  a  judgment  in  a  sense  that  implies  a  merger 
of  the  original  cause  of  action,  and  that,  therefore,  the  bond  is  still 
suable.  The  point  made  is  that  no  action  will  lie  on  a  decree,  as  it 
will  upon  a  judgment,  and  that  therefore  a  decree  has  not  the  quali- 
ties of  a  judgment  in  respect  to  its  effect  in  extinguishment  of  the 
original  ground  of  the  suit."  But  without  admitting  that  this  con- 
tention was  correct,  the  learned  judge  proceeded  to  say:  "The  de- 
nial of  a  right  of  action  upon  such  ground  would  not)  in  my  judg- 
ment, render  such  a  decree  less  conclusive  in  bar  of  another  suit  for 
the  same  cause  of  action;  for  the  question  is  whether  the  decree 
amounts  to  a  determination  of  the  rights  of  the  parties  in  respect  to 
the  identical  matter  involved  in  the  present  action.  If  so,  it  is  a  bar. 
The  doctrine  of  res  judicata  is  plain  and  intelligible,  and  amounts 
simply  to  this :  that  a  cause  of  action  once  finally  determined,  with- 
out appeal,  between  the  parties,  on  the  merits,  by  a  competent  tri- 
bunal, cannot  afterwards  be  litigated  by  a  new  proceeding  either  by 
the  same  or  any  other  tribunal.  And  this  is  true  whether  the  first 
adjudication  is  in  a  court  of  law  or  equity.  A  decree  in  chancer)^ 
may  be  given  in  evidence  between  the  same  parties,  or  those  claim- 
ing under  them ;  for  their  judgments  must  be  of  authority  in  those 
cases  where  the  law  gives  them  jurisdiction;  for  it  were  very  absurd 
that  the  law  should  give  them  jurisdiction,  and  yet  not  suffer  what 

11  Mutual  Life  Ins.  Co.  v.  Newton,  50  N.  J.  Law,  571,  14  Atl.  756.  And 
see  Laur  v.  People,  17  111.  App.  448;  Meyer  v.  Meyer,  40  lU.  App.  9i;  Foster 
V.  The  Richard  Busteed,  100  Mass.  409, 1  Am.  Bep.  125. 
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is  done  by  force  of  that  jurisdiction  to  be  full  proof.  Hence  it  is 
settled  that  a  verdict  and  judgment  of  a  court  of  record,  or  a  decree 
in  chancery,  puts  an  end  to  all  further  controversy  concerning  the 
points  thus  decided  between  the  parties  to  the  suit.  If  the  decree 
is  final,  then  its  result  is  to  merge  the  original  cause  of  action." 

S  676.    Foreign  and  Sister  State  ^ndsments. 

In  stud)ring  the  doctrine  of  merger  it  becomes  important  to  inquire 
as  to  the  effect,  in  this  respect,  of  judgments  rendered  in  foreign 
states  and  countries.  The  modern  doctrine  in  England  and  Amer- 
ica, as  will  be  shown  more  fully  hereafter,  is  that  a  judgment  recov- 
ered in  the  courts  of  a  foreign  nation  does  not  merge  the  original 
cause  of  action,  and  therefore  will  not  prevent  a  new  suit  upon  it  in 
the  home  courts.^^  But  a  judgment  recovered  in  a  court  of  record 
of  any  one  of  the  United  States  will  merge  the  original  claim  or  de- 
mand and  may  be  pleaded  in  bar  of  a  new  suit  on  such  claim  or  de- 
mand in  any  other  state.  If  the  plaintiff  desires  to  have  execution  of 
his  recovery  in  a  second  state,  he  must  sue  upon  the  judgment.**- 

S  677.  New  Debt  created  by  the  Judgment. 

One  of  the  most  important  results  of  the  merger  of  a  cause  of 
action  in  the  judgment  recovered  upon  it  is  that  thereby  a  new  debt 
is  created.  Thenceforth  the  original  claim  or  demand  is  extin- 
g:uished,  or  is  transformed  into  a  new  obligation.  But  whether  the 
nature  of  the  new  debt  is  affected  by  the  nature  of  the  old  claim, — 
whether  the  judgment  is  independent  of  the  characteristics  of  the 
cause  of  action  which  it  has  absorbed, — whether  two  judgments  must 
be  differently  considered  and  differently  enforced  on  account  of  a 
diversity  in  the  nature  of  the  demands  on  which  they  are  severally 
founded, — these  are  questions  upon  which  the  authorities  exhibit 
much  variety  of  opinion.  For  instance,  does  a  cause  of  action  sound- 
ing in  tort  become  metamorphosed  into  a  contract  by  the  recovery 
of  a  judgment  upon  it?     It  seems  to  be  settled,  upon  the  very  high- 

is  See  Infra.  §  847. 

J»  See  Infra,  9  SCA.    And  see  Harrington  v.  Harrington,  154  Mass.  517,  28. 
N.  E.  903;  Stearns  v.  Wiborg.  123  Mich.  584,  82  N.  W.  283. 

2  LAW  JUDG.-  65  (1025) 


§    677  LAW  OB' JUDGMENTS.  (Ch.  19 

r 

est  authority,  that  a  judgment  founded  upon  an  action  of  tort  can- 
not be  considered  as  a  contract  within  the  meaning  of  that  clause 
of  the  federal  constitution  which  prohibits  the  states  from  passing 
any  law  "impairing  the  obligation  of  contracts."  **  Yet  it  has  also 
been  held  that,  under  a  statute  authorizing  claims  ex  contractu  to 
be  offered  in  set-off,  a  judgment  may  be  so  offered,  notwithstanding 
it  was  rendered  in  an  action  of  tort.^'  Again,  it  is  said  that  although 
the  original  contract  was  tainted  with  usury,  this  blemish  does  not 
follow  it  into  judgment,  and  the  new  debt  created  by  the  judgment 
is  not  affected  thereby.*^  In  an  early  case  in  Ohio,  the  action  was 
upon  a  judgment  recovered  in  another  state  upon  a  forfeited  recog- 
nizance, taken  in  consequence  of  an  alleged  violation  of  the  penal 
laws  of  the  latter  state ;  and  it  was  contended  for  the  defendant  that 
^*the  courts  of  one  state  will  not  enforce  the  penal  laws  of  a  sister 
state."  But  the  court  said :  "The  suit  is  for  the  recovery  of  a  sum 
of  money.  It  is  founded  on  judgments  obtained  in  the  supreme 
court  of  the  state  of  Connecticut,  and  riot  on  the  penal  laws  of  that 
state."  ^^  As  another  illustration  of  this  transforming  power  of  a 
judgment,  we  may  mention  that  where  an  administrator  recovers 
judgment  on  a  debt  due  to  his  intestate,  the  new  debt  thereby  created 
is  due  to  him,  and  consequently  he  may  sue  upon  it  in  the  courts  of 
another  state,  although,  as  administrator,  he  could  not  have  sued 
upon  the  original  claim  outside  of  the  state  which  granted  his  let- 
ters.^* On  the  other  hand,  it  has  been  broadly  declared  that  "when- 
ever justice  requires  it,  a  judgment  will  be  adjudged  to  be  an  old 
debt  in  a  new  form,  and  will  not  be  regarded  as  creating  a  new 

14  Garrison  v.  New  York  City,  21  Wall.  196.  22  L.  Ed.  612;  Louisiana  v. 
City  of  New  Orleans,  109  U.  S.  285,  3  Sup.  Ct.  211,  27  L.  Ed.  930;  Black. 
Const.  Prohlb.  §  133.    See  supra,  vol.  1,  §§  9-11. 

1 5  Taylor  v.  Root,  *43  N.  Y.  335.  A  verdict  In  an  action  of  tort  does  not 
convert  the  tort  Into  a  debt;  It  does  not  become  a  debt  until  it  is  merged  In 
a  Judgment.    Stauffer  v.  Remick,  37  Kan.  454,  15  Pac.  5Si. 

10  Thatcher  v.  Gammon,  12  Mass.  268. 

17  Spencer  v.  Brockway,  1  Ohio,  259,  13  Am.  Dec.  615. 

i«  Biddle  V.  Wllkins,  1  Pet.  580,  7  L.  Ed.  315;  Talmage  v.  Chapel,  16  Mass. 
71;  Siftuter  v.  Chenowith,  7  Ind.  211;  Young  v.  O'Neal,  3  Sneed  (Tenn.)  y*\ 
Hall  V.  Harrison,  21  Mo.  227,  64  Am.  Dec.  225;  Allen  v.  Lyman,  27  Vt  20: 
Trecothick  v.  Austin,  4  Mason,  16,  Fed.  Cas.  No.  14,164. 
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debt/'  *•  Thus,  a  judgment  will  merge  a  mortgage  as  a  cause  of 
action,  but  will  not  destroy  its  lien.*®  So  property  fraudulently  con- 
veyed may  be  subjected  to  the  creditor's  claim,  and  the  grantee  char- 
ged as  a  trustee,  although  the  original  debt  is  transformed  into  a 
judgment,  and  the  judgment  is  rendered  after  the  conveyance.-^ 
Again,  the  holder  of  a  note,  who,  after  the  maker's  voluntary  as- 
signment, obtains  judgment  on  it,  is  not  debarred  from  filing  a  claim 
for  the  amount  of  the  judgment  against  the  estate,  since  the  debt  is 
not  so  merged  in  the  judgment  as  to  make  a  new  debt  lacking  the 
old  one's  incidental  right  to  share  in  the  assets.**  So  in  a  case 
where  the  defendant  applied  to  the  court  to  have  an  execution 
against  him  stayed  and  the  judgment  satisfied,  by  reason  of  a  certifi- 
cate of  discharge  in  insolvency  proceedings,  it  was  held  that  the 
court  had  a  right  to  go  behind  the  judgment  and,  examine  the  plead- 
ings, and  where  they  showed,  that  the  original  claim  wa^  created  by 
fraud,  and  therefore  not  barred  by  the  discharge,  it  was  not  so 
merged  in  the  judgment  as  to  create  a  new  debt  subject  to  be  dis- 
charged by  the  insolvency  certificate.** 

S  678.    Estoppel  by  Eleotion. 

It  is  held  that  when  a  party  has  elected  to  sue  upon  a  wi^itten 
contract  as  it  is,  and  has  suffered  a  defeat,  he  is  bound  by  that  elec- 
tion, and  cannot  thereafter  bring  an  action  to  reform  the  contract ; 
but  the  former  judgment  may  well  be  pleaded  in  bar  against  him.** 
Also,  as  will  be  shown  more  fully  in  a  later  section,*'  a  party  can- 
not escape  the  estoppel  of  a  judgment  merely  by  varying  the  form 
of  his  action.     But  in  a  suit  for  the  amount  of  a  forged  note  sold 

>•  Donald  ▼.  Kell,  111  Ind.  1.  11  N.  E.  782;  Madison  Tp.  v.  Dunkle,  114 
iDd.  1X2,  16  N.  E.  583. 

*o  Curtis  v.  Gooding,  99  Ind.  45;  Pence  v.  Armstrong,  95  Ind.  191;  Manns 
T.  BrookvUle  Nat  Bank.  73  Ind.  243. 

*»  Stout  V.  Stout,  77  Ind.  537;  Bump,  Fraud.  Conv.  498. 

aa  Second  Nat.  Bank  v.  Townsend,  114  Ind.  534,  17  N.  E.  116. 

"Carit  V.  WiUiams,  74  CaL  183,  15  Pac.  751;  Mun>hy  v.  Manning,  134 
)Ui».  488. 

»*  Stelnbach  ▼.  Relief  Fire  Ins.  Co.,  77  N.  Y.  498,  33  Am.  Rep.  655.  For 
Rimllar  mlings,  see  supra,  §  632. 

» Infra,  i  729. 
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to  plaintiff  by  defendant,  based,  in  one  count,  on  the  implied  war- 
ranty that  the  note  was  genuine,  and,  in  another,  on  the  want  of 
consideration  for  the  purchase  price  thereof,  where  plaintiif  was  re- 
quired to  elect  between  the  two  counts,  and  proceeded  on  the  former 
one,  it  was  held  that  a  judgment  against  him  thereon  would  be  no 
bar  to  the  reinstatement  of  the  other  count  and  a  trial  thereon." 


Part  II      What  Judgments  Operate  as  a  Bar, 

§  679.    Constitiitioii  of  the  Courl. 

In  order  that  a  judgment  should  operate  as  a  merger  of  the  cause 
of  action,  or  as  a  bar  to  a  subsequent  suit  between  the  same  parties, 
it  IS  first  of  all  necessary  that  it  should  have  proceeded  from  a  law- 
ful court  of  justice^  Without  this,  it  is  of  no  avail  whatever  as  res 
judicata  or  Jls  an  estoppel  to  a  second  action.  We  have  already  dis- 
cussed in  detail  the  character  and  constitution  of  the  court,  with  ref- 
erence to  the  validity  of  its  judgments,  and  the  rules  and  authorities 
applicable  to  the  present  subject  may  be  seen  at  large  in  our  earlier 
sectiqns.*^ 

§  680.    There  mutt  be  a  valid  Judsment. 

Supposing  the  sentence  relied  on  as  a  bar  to  have  emanated  from 
a  lawfully  organized  court,  it  is  necessary,  in  the  next  place,  that  it 
should  be  in  the  nature  of  a  judgment,  and  a  valid  and  subsisting 
judgment.*®  For  example,  an  order  of  a  probate  court  that  a  return 
of  sale  of  land  made  by  a  guardian  be  recorded,  under  the  statute,  is 
simply  a  ministerial  act,  and  does  not  conclude  the  parties  in  interest 

26  Ware  v.  McCormack,  96  Ky.  139,  28  S.  W.  157. 

27  See  supra,  vol.  1,  §  173,  and  vol.  2,  §  510. 

28  Cackley  v.  Smith,  47  Kan.  642,  28  Pac.  617,  27  Am.  St  Rep.  311: 
Chattanooga,  R.  &  O.  R.  Co.  v.  Jackson,  86  Ga.  676,  13  S.  E.  109.  Where 
there  have  been  two  adjudications  of  the  same  matter  between  the  same 
parties,  with  opposite  results,  the  estoppel  of  one  Judgmeiit  will  nentraiix^ 
that  of  the  other,  and  both  parties  may  assert  their  claims  anew.  Sbaw  v. 
Broadbent,  129  N.  Y.  114,  29  N.  E.  238.  The  mere  setting  aside  of  a  verdict 
for  plaintifif,  with  the  remark  by  the  court  that  a  nonsuit  should  have  been 
entered,  without  showing  why,  is  not  such  a  Judgment  for  defendant  as 
may  be  availed  of  in  bar  of  the  same  claim  against  his  estate  in  the  orphaas' 
court.    In  re  Dunlevy's  Estate,  10  Pa.  Co.  Ct  B,  454. 
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from  investigating  the  conduct  of  the  guardian  in  making  the  sale.^^ 
Again,  it  is  generally  necessary  that  the  adjudication  should  have 
been  made  in  adversary  proceedings.  Thus,  petitions  for  laying  out 
and  discontinuing  highways  are  not  proceedings  wherein  a  former 
adjudication  may  be  asserted  as  working  an  estoppel,  as  in  an  ordi- 
nary action  at  law,  since  such  petitions  are  of  necessity  addressed 
largely  to  the  discretion  of  the  court.^**  But  further,  it  is  imperative- 
ly necessary  that  there  should  be  a  valid  judgment.  A  judgpnent  or 
decree  rendered  by  a  court  or  magistrate  having  no  jurisdiction  is  a 
mere  nullity  and  is  no  bar  to  a  subsequent  suit  for  the  same  cause  of 
action.**  A  judgment,  for  instance,  rendered  by  a  justice  of  the 
peace,  where  the  subject-matter  of  the  suit  was  not  within  his  stat- 
utory jurisdiction,  cannot  operate  as  an  estoppel  in  another  suit  be- 
tween the  same  parties.**  So  where  the  record  shows  that  the  court 
had  no  jurisdiction  of  one  of  the  parties,  such  record  is  not  admis- 
sible in  evidence  against  such  party.'*  It  will  be  observed  that  a 
void  judgment  does  not  merge  the  cause  of  action.  Hence,  if  a 
plaintiff  recovers  judgment  on  his  demand,  but,  because  of  want  of 
jurisdiction  in  the  court,  the  same  is  entirely  void,  there  is  nothing 
to  prevent  him  from  bringing^  a  second  suit  upon  the  same  cause  of 
action.**     So  a  judgment  which  is  ineffectual,  by  reason  of  a  mistake 

»»  Holbrook  v.  Brooks,  33  Conn.  347. 

»«  Ferguson  v.  Town  of  Sheffield,  52  Vt  77. 

•1  Hancock  v.  Flynn,  54  Hun,  638,  8  N.  Y.  Supp.  133;  Plummer  v.  Hatton. 
SI  Minn.  181.  53  N.  W.  400;  Springer  v.  Shavender,  118  N.  C.  33.  23  S.  E. 
*JT(»,  54  Am.  St  Rep.  708;  Kansas  City,  P.  &  G.  R.  Co.  v.  Moon,  66  Alk. 
41«i).  50  S.  W.  996;  Colby  v.  Parker,  34  Neb.  510,  52  N.  W.  693;  Reading 
V.  Price,  3  J.  J.  Marsh.  (Ky.)  61,  19  Am.  Dee.  162;  Clark's  Adm'r  v.  Stroud, 
1  Swan  (Tenn.)  274;  Semple  v.  Bank  of  British  Columbia,  5  Sawy.  394,  Fed. 
Cas.  No.  12.600;  Yon  v.  Baldwin,  76  Ga.  769. 

« Klntz  V.  McNeal.  1'  Denlo  (N.  Y.)  436;  Wamsley  v.  Robinson,  28  La. 
Ann.  793;  Basom  v.  Taylor,  39  Mich.  682;  BUn  v.  Campbell.  14  Johns.  (N.  Y.) 
432;  Johnson  v.  Logan,  68  111.  313;  McCarty  v.  Kinsey,  154  Ind.  447.  57 
X.  E.  108. 

53  Rhoades  v.  Delaney,  50  Ind.  468.^ 

s«  Briscoe  v.  Stephens,  2  Bing.  213;  Blakeslee  v.  Murphy,  44  Conn.  188; 
Reed  t.  Chllson.  142  N.  Y.  152,  36  N.  E.  884;  Zalesky  v.  Iowa  State  Ins. 
Co..  102  Iowa,  612.  70  N.  W.  187;  McCadden  v.  Slausen,  96  Tenn.  586,  36 
S.  \V.  378.  Nor  is  It  necessary  that  the  former  Judgment  should  first  be  re- 
versed; it  is  a  mere  nullity.  Green  v.  Olawson,  6  Houst  159.  Compare 
Levey  v.  Norton,  10  Pa.  Co.  Ct  R.  278.. 
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in  the  name  of  one  of  the  plaintiffs,  will  not  preclude  them  from 
bringing  a  new  suit  to  recover  upon  the  original  demand.**  On  the 
same  principle,  a  judgment  recovered  by  default  in  one  state,  by  an 
administrator  appointed  in  another  state,  on  a  demand  due  to  the  in- 
testate from  a  citizen  of  the  first  state,  is  no  bar  to  a  suit  on  the  same 
demand  by  an  administrator  of  the  same  intestate  duly  appointed  in 
the  first  state,  although  execution  on  the  first  judgment  was  levied 
on  the  debtor's  property  and  returned  satisfied.** 

f  681.    Erroaeova  or  IrresnlAr  JudcmoBta. 

But  although  there  must  be  jurisdiction  in  the  court  in  order  to 
make  its  judgment  a  bar,  it  is  not  necessary  that  it  should  be  free 
from  reversible  errors.  A  former  adjudication,  remaining  unre- 
versed, will  constitute  a  bar  to  any  other  suit  between  the  parties 
founded  upon  the  same  cause  of  action,  where  it  is  not  absolutely 
void,  although  it  may  -abound  in  errors  and  irregularities.*^  Thus 
a  decree  which  grants  relief  in  excess  of  that  asked  for  is  none  the 
less  a  bar  to  a  subsequent  suit  upon  the  same  matters ;  it  is  at  most 
irregular  and  not  subject  to  collateral  impeachment.**  Again,  where 
an  improper  set-off  has  been  admitted  in  a  cause  in  a  justice's  court 
and  tried,  the  record  in  that  action  is  a  bar  to  another  action  brought 
on  the  subject  of  such  set-off.**^     On  the  same  rule,  where  a  prisoner 

88  Wixoin  V.  Stephens,  17  Mich.  518,  07  Am.  Dec.  205. 

«e  Pond  V.  Makepeace,  2  Mete.  (Mass.)  114. 

«7  Phillips  V.  Lewis,  109  Ind.  62,  9  N.  E.  395;  Kelley  v.  Mlze,  3  Sneed 
(Tenn.)  59;  Davis  v.  Trump,  43  W.  Va.  191,  27  S.  E.  397.  W  Am.  St  Rep. 
849;  Osborn  v.  United  States,  9  Ct.  CI.  153;  Tankersly  v.  Pettis.  71  Ala.  179: 
Wolverton  v.  Baker,  86  Cal.  591,  25  Pac.  54;  Thornton  v.  Eppes,  6  Fla.  540; 
Parker  v.  Wright,  62  Ind.  398;  Town  v.  Smith,  14  Mich.  348;  Colbnm  v. 
Wood  worth,  31  Barb.  (N.  Y.)  381;  Griffin  v.  Long  Island  R.  Co.,  102  N.  T. 
449.  7  N.  E.  735;  Bolton  v.  Hey,  168  Pa.  418.  31  Atl.  1097;  Gale  v.  Best  2«) 
Wis.  44;  Fluker  v.  Herbert,  27  La.  Ann.  284;  Smith  v.  Borden,  17  R.  I.  22(1 
21  Atl.  3r)l,  11  L.  R.  A.  585,  33  Am.  St  Rep.  867.  See  Hecht  v.  Mothner.  4 
Misc.  Rep.  536,  24  N.  Y.  Supp.  826.  Where  a  plaintiff  was  entitled  to  relief 
only  in  equity,  but  his  bill  was  erroneously  dismissed  on  the  ground  that  he 
had  an  adequate  remedy  at  law,  and  he  did  not  appeal  from  such  decree, 
the  decision  in  equity  was  conclusive  against  him,  preventing  his  maintain- 
ing an  action  at  law.    Bamett  v.  Smart,  158  Mo.  167,  59  S.  W.  235. 

38  McCrlllls  V.  Harrison  Co..  63  Iowa,  592,  19  N.  W.  679. 

«»  McLean  v.  Hugaiin,  13  Johns.  (N.  Y.)  184. 
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is  brought  before  a  court  or  judge  having  jurisdiction  of  the  person 
and  subject-matter,  on  habeas  corpus,  and  is  discharged,  the  dis- 
charge, even  though  it  may  be  erroneous,  is  final  and  conclusive,  and 
the  prisoner  cannot  be  again  arrested  and  committed  on  the  same 
charge.** 

§  681a*   Judciaent  Procured  by  Fraud. 

Numerous  decisions  hold  that  a  judgment  duly  rendered  by  a  court 
of  competent  jurisdiction  is  none  the  less  conclusive,  or  not  the  less 
a  complete  bar  to  the  further  litigation  of  the  same  cause  of  action 
between  the  same  parties,  because  it  may  have  been  procured  by  the 
fraud  of  the  successful  party.**  On  the  other  hand,  there  are  au- 
thorities to  the  effect  that,  when  a  former  judgment  between  the 
parties  is  pleaded  in  bar  of  the  present  action,  it  may  be  shown  by 
way  of  replication  that  the  judgment  pleaded  was  fraudulently  ob- 
tained, and  thereby  its  effect  as  an  estoppel  will  be  avoided.*'  If  the 
suit  in  which  the  judgment  was  entered  was  merely  collusive, — that 
is,  a  fraudulent  arrangement  between  the  parties  of  record  to  trick  the 
real  party  in  interest  out  of  his  rights, — there  is  good  ground  for 
holding  that  the  latter  should  not  be  prejudiced  by  it  as  an  estoppel 
or  a  bar  to  his  proper  claims.**  But  the  manufacture  and  use  of  per- 
jured testimony  is  not  fraud  of  the  kind  which  will  justify  courts  in 
disregarding  the  estoppel  of  a  judgment  apparently  regular  and  fair 
on  its  face.** 

§  682*    Verdict  witkont  Jndcmeat  no  Bar. 

A  verdict,  without  a  judgment  entered  upon  it,  is  of  no  validity, 
either  as  an  estoppel  or  as  evidence.**     It  has  been  thought,  however, 

«•  Ex  parte  Jilz,  64  Mo.  205,  27  Am.  Rep.  218. 

41  Peninsular  Iron  Co.  v.  Bella,  32  U.  S.  App.  348,  15  C.  C.  A.  180,  68  Fe<l. 
24;  Wbltaker  v.  Merrill,  28  Barb   (N.  Y.)  526. 

"  Mount  V.  Scholes,  120  111.  394,  11  N.  E.  401;  Hallack  v.  Loft,  19  Colo. 
74,  34  Pac.  568, 

*8  Town  of  Andea  v.  Ely,  158  U.  S.  312,  15  Sup.  Ct.  954,  39  L.  Ed.  99C; 
Tenneaaee  Coal,  Iron  &  R.  Co.  v.  Hayes,  97  Ala.  201,  12  South.  98;  Kerr 
T,  Blodfcett,  25  How.  Prac.  303. 

*4  Guaman  v.  HWaraey,  28  La.  Ann.  709,  26  Am.  Rep.  104;  Roas  v.  Wood, 
70  X.  Y.  8;  Verplanck  v.  Van  Buren,  11  Hun,  328. 

4*  Keedham  y.  Bremner,  L.  R.  1   O.  P.  583;   Reed  v.  Proprietors  of  Locks 
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in  some  cases,  that  this  is  only  because  the  verdict  is  liable  to  be  set 
aside,  or  to  be  rendered  ineffectual  by  the  granting  of  a  new  trial,  or 
of  a  motion  in  arrest  of  judgment,  and  consequently,  when  these  rea- 
sons do  not  exist,  that  there  is  no  longer  any  objection  to  the  giving 
of  a  conclusive  operation  to  the  mere  verdict.**  Thus  where  the 
statute  required  a  justice  of  the  peace  to  enter  judgment  upon  the 
findings  of  the  jury,  allowing  him  no  discretion  whatever  in  the  way 
of  granting  a  new  trial  or  arresting  the  judgment,  it  was  held  that 
the  verdict  would  bar  a  second  suit  upon  the  same  cause  of  action, 
although  the  justice  omitted  to  enter  judgment  upon  it.*^  This  view 
derives  indirect  support  from  the  authorities  which  hold  that  the 
acquiescence  of  the  parties  in  the  verdict,  as  evidenced  by  positive 
acts,  will  obviate  the  necessity  of  entering  judgment  upon  it  to  make 
it  a  bar.**  Thus  in  Pennsylvania,  the  record  of  a  verdict  for  dam- 
ages, to  be  released  on  the  performance  of  a  certain  act  by  the  de- 
fendant, where  no  motion  for  a  new  trial  or  in  arrest  of  judgment  is 

&  Canals  on  Merrimac  River,  8  How.  274,  12  L.  Ed.  1077;  Smith  v.  McCool, 
16  Wall.  560,  *21  L.  Ed.  324;  Whitaker  v.  Bramson,  2  Paine.  209,  Fed.  Cas. 
No.  17,526;  Saylor  v.  Hicks,  36  Pa.  392;  Ferguson  v.  Stave*,  40  Pa.  213; 
Caiester  City  Presbyterian  Church  v.  Oonlin,  11  Pa.  Super.  Ct  413;  Lorillard 
V.  Clyde,  99  N.  Y.  196,  1  N.  E.  614;  De  Forest  v.  Andrews,  27  Misc.  Rep. 
145,  58  N.  Y.  Supp.  358;  Humphreys  v.  Browne,  19  La.  Ann.  158;  Attica 
State  Bank  v.  Benson,  8  Kan.  App.  566,  54  Pac.  1037;  Dunlap  v.  Robinson, 
12  Ohio  St  530;  Gurnea  v.  Seeley,  66  111.  500;  Schurmeier  v.  Johnsjn.  10 
Minn.  319  (Gil.  250);  McReady  v.  Rogers,  1  Neb.  124,  93  Am.  Dec.  333;  Gapen 
V.  Bretternitz,  31  Neb.  302,  47  N.  W.  918;  Pearson  v.  Post,  2  Dak.  2*Ja  9 
N.  W.  68i;  In  re  Holbert's  Estate,  57  Cal.  257.  Compare  Kane  v.  Diilex. 
3  E.  D.  Smith,  127;  Perry  v.  King,  117  Ala.  533,  23  South.  783;  Hanna  v. 
Read,  102  111.  596,  40  Am.  Rep.  608. 

*6  See  Hume  v.  Seliintz,  90  Tex.  72,  30  S.  W.  429;  Id.,  91  Tex.  204,  42 
8.  W.  543;  Ball  v.  Trenholm  (D.  C.)  45  Fed.  588.  In  Massachusetts,  it  Is  said 
that  a  verdict  in  favor  of  the  plaintiff  conclusively  establishes  his  right  to 
the  property  in  suit,  where  there  is  no  showing  that  a  judgment  will  not 
follow  in  due  course,  although  a  continuance  was  granted  after  the  verdict 
Avas  rendered.    Downer  v.  Cripps,  170  Mass.  345,  49  N.  E.  644. 

4T  Felter  v.  Mulliner,  2  Johns.  (N.  Y.)  181. 

48  See  Webster  v.  D(mdee  Mortg.  &  Trust  Co.,  03  Ga.  278.  20  S.  E.  310.  In 
Georgia,  it  is  said  that,  while  a  declaration  and  a  verdict  thereon  in  the 
plaintiff's  favor,  upon  which  no  Judgment  was  ever  entered,  are  not  admis- 
sible to  show  an  adjudication  of  the  matters  set  forth  in  such  dedaration. 
or  as  a  conclusive  estoppel  against  the  defendant  therein  as  to  such  matters, 
they  are  competent  for  the  purpose  of  showing,  as  between  the  parties  and 
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made,  but  judgment  is  not  entered  on  the  verdict,  in  consequence  of 
the  performance  of  the  required  act  by  the  defendant,  is  conclusive 
as  to  the  same  matters  coming  directly  in  question  in  another  suit, 
unless  obtained  by  fraud  or  collusion.**  So  where  the  defendant  ob- 
tains a  verdict  for  costs,  which  the  plaintiff  pays,  this  constitutes  an 
acquiescence  in  the  verdict  and  a  renunciation  of  the  right  to  further 
prosecute  the  claim  adjudicated  in  that  suit,  and  will  bar  another  ac-^ 
tion  thereon,  even  though  no  formal  judgment  be  erftered  on  the  ver- 
dict.**^ The  same  principles  which  prevent  a  verdict  without  a  judg- 
ment from  becoming  a  bar,  in  the  generality  of  cases,  also  apply  to 
certain  parallel  cases.  Thus,  "a  master's  report  is  not  evidence  as  an 
adjudication  between  the  parties  until  it  has  been  accepted  and  judg- 
ment rendered  upon  it."  *^  So  also  it  is  held  that  special  findings  of 
a  jury  in  an  action  at  law,  not  confirmed  by  a  judgment  of  the  court, 
nor  essential  to  nor  involved  in  the  general  verdict,  are  not  conclu- 
sive of  the  facts  found,  on  either  party,  in  another  trial  of  the  same 


cause.** 


f  683.    Jndsment  BoTersed  or  Vacated. 


The  reversal  of  a  judgment  throws  the  whole  matter  open  and  de- 
stroys its  effect  as  an  estoppel;  the  judgment  no  longer  effects  a 
merger  of  the  cause  of  action,  and  it  does  not  bar  a  second  action  on 
the  same  demand,**    Thus,  where  a  judgment  by  confession  is  re- 

thelr  privies  in  estate,  the  independent  fact  that  such  a  verdict  was  rendered 
in  the  case  in  which  that  declaration  was  filed,  and  are  admissible,  if  other- 
wise relevant,  to  show  that  the  parties  were  at  that  time  at  issue  upon  the 
particular  facts  therein  pleaded,  and  as  a  circumstance,  in  connection  with 
other  and  independent  evidence,  tending  to  show  acquiescence  in  the  verdict 
and  its  consequences,  to  be  weighed  by  the  Jury  in  determining  whether  such 
acquiescence  was  attributable  to  the  verdict  itself,  or  to  other  and  distinct 
causes.     Carstarphen  v.  Holt,  9C  Ga.  703,  23  S.  E.  904. 

*»  Estep  v.  Hutchman,  1^  Serg.  &  R.  (Pa.)  435. 

»«  Pollitz  V.  Schell  (C.  C.)  30  Fed.  421. 

*i  Nash  V.  Hunt.  116  Mass.  249. 

52  Hawks  V.  Truesdell,  09  Mass.  557.  And  see  Whitney  v.  Bayer,  101  Mich. 
151,  59  N.  W.  414. 

"City  of  Aurora  v.  West.  7  Wall.  82.  19  L.  Ed.  42;  French  v.  Edwards,  4 
Fawy.  125,  Fed.  Cas.  No:  5,097;  Goodrich  v.  Bodurtha,  6  Gray  (Mass. J  323; 
Fries  V.  Pennsylvania  R.  Oo.,  98  Pa.  142;  Smith  v.  Frankfleld,  77  N.  Y.  414; 
Wood  V.  Jackson,  8  Wend.  (X.  Y.)  9,  22  Am.  Dec.  603;  Borden  Manuf'g  Co. 
T.  Barry,  17  Md.  419;  Flemings  v.  Riddick^s  Ex*r,  5  Grat.  (Va.)  272,  50  Am. 
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versed  on  appeal,  for  the  reason  that  the  power  was  insufficient,  and 
is  remanded  to  the  court  below  for  further  proceedings,  it  is  no 
longer  a  bar  to  a  second  suit  for  the  same  cause  of  action.**  In  a 
recent  case,  the  plaintiff  sued  the  defendants  in  a  state  court  and  re- 
covered judgment,  but  the  appellate  court,  reviewing  the  case,  de- 
cided the  points  of  law  involved  in  it  against  the  plaint^,  set  aside 
the  judgment  for  error  in  the  ruling  of  the  court  below,  and  sent  the 
case  back  for  a  *new  trial ;  the  plaintiff  then  became  nonsuit,  and 
brought  his  action  in  the  United  States  circuit  court  on  the  same 
demand.  It  was  held  that  he  was  not  estopped.*^*^  In  another  case, 
it  appeared  that  the  defendant  company  was  sued  for  damages  on  a 
contract  to  furnish  free  switching  privileges.  It  pleaded  as  res  judi- 
cata a  decree  against  it  and  another  railroad.  The  decree  had  been 
appealed  to  the  supreme  court  by  the  other  company  and  there  re- 
versed. It  was  against  this  defendant  to  make  certain  switch  con- 
nections, and  against  the  other  company  to  allow  them  to  be  made. 
It  was  held  that,  as  the  decree  was  of  such  a  joint  character,  if  re- 
versed as  to  one  it  was  reversed  as  to  both,  and  could  not  avail  the 
defendant  as  a  bar,  although  it  did  not  appeal  from  it.*^*  Again, 
where  a  particular  point  was  adjudicated  on  the  trial  of  an  action, 
and  an  appeal  was  taken  from  the  judgment,  but  on  the  appeal  the 
court  above  entirely  omitted  to  consider  that  point,  it  was  held  that 
it  was  not  res  judicata  when  it  came  up  in  a  subsequent  suit ;  for  the 
taking  the  appeal  vacated  the  judgment,  and  the  point  was  not  deter- 
mined again  above.°^     But  a  secondary  or  dependent  judgment  may 

Dec.  119;  Taylor  v.  Smith,  4  Ga.  133;  Board  of  Education  of  City  and  County 
of  San  Francisco  v.  Fowler,  19  Cal.  11;  Poole  v.  Seney,  70  Iowa,  275,  '^  N' 
W.  520;  Chicago  Forge  &  Bolt  Co.  v.  Rose,  69  111.  App.  123;  Porter  v.  Leache. 
56  Mich.  40,  22  N.  W.  104;  Jeukinson  v.  HUands,  146  Pa.  380.  23  Atl.  3»4; 
Roll  V.  Davison,  1(55  Pa.  392,  30  Atl.  987;  McElroy  v.  Mumford.  62  Hun,  619. 
16  N.  Y.  Supp,  691;  Siirget  v.  Newman,  43  La.  Ann.  873,  9  South.  561;  Kin? 
V.  Mollohan,  61  Kan. -683,  60  Pac.  731;  Stanbrough  v.  Cook,  86  Iowa,  740,  53 
N.  W.  131;  Chicago.  R.  I.  &  P.  Ry.  Co.  v.  Berg,  57  111.  App.  521;  Clodfelter 
V.  Hiilett,  92  Ind.  42C;  Edgar  v.  Greer,  10  Iowa,  279;  Atkison  v.  Dixon.  9a 
Mo.  582,  10  S.  W.  163. 

5*  Edgar  v.  Greer,  10  Iowa,  279. 

BO  Bucher  v.  Cheshire  R.  Co.,  125  U.  S.  555,  8  Sup.  Ct,  974,  31  L.  Ed.  795. 

56  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Reno,  123  111.  273,  1^  N:  B.  195. 

B7  Turley  v.  Turley,  85  Tenn.  251,  1  S.  W.  891, 
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in  some  cases  stand,  although  the  original  or  principal  judgment  falls. 
Thus,  a  decree  confirming  the  title  of  a  purchaser  of  land  at  execu- 
tion sale  is  conclusive  against  the  parties  and  their  privies,  although 
the  judgment  on  which  the  execution  was  issued  is  afterwards  re- 
versed on  writ  of  error."*  What  happens  when  a  judgment  is  re- 
versed, generally  happens  also  when  it  is  opened,  vacated,  or  set 
aside  by  the  court  which  rendered  it, — ^it  is  no  longer  conclusive  or 
a  bar.**  And  the  verdict  of  a  former  jury  in  the  same  cause,  which 
has  been  set  aside  by  the  court,  is  not  evidence.** 

i  684.    Effeot  of  OvantiBc  New  Trial. 

In  some  of  the  states  it  is  held  that  where  a  verdict  has  been  given, 
but  a  motion  for  a  new  trial  is  pending,  the  former  verdict  is  conclu- 
sive in  a  suit  begun  in  the  interval  on  the  same  cause  of  action.** 
But  in  Illinois,  where  the  plaintiff  in  ejectment,  after  judgment 
against  him,  obtains  a  new  trial  under  the  statute,  and  by  amend- 
ment makes  a  new  party  defendant,  and  before  a  second  trial  dis- 
misses  his  suit,  the  former  judgment  is  no  bar  to  a  second  action 
brought  by  him  against  such  new  defendant.  The  effect  of  the  new 
trial,  it  is  argued,  is  to  vacate  and  render  wholly  inoperative  the 
prior  judgment,  and  leave  the  parties  as  they  stood  before  the  trial, 
except  that  the  plaintiff  cannot  claim  a  second  new  trial  under  the 
statute  in  the  same  suit.    And  thereafter  such  prior  judgment  can- 

»•  Gould  V.  Sternburg,  128  111.  510,  21  N.  E.  628,  15  Am.  St.  Rep.  138. 

s*SroaU'8  Appeal  (Pa.)  15  Atl.  807.  After  a  judgment  by  confession  is 
opened,  the  confession  may  be  given  in  eviaence  as  an  admission  of  the 
amount  due,  but  may  be  overcome  by  other  evidence,  and  Is  not  an  estoppel. 
Earnest  v.  Hoslkin^,  100  Pa.  551.  A  Judgment,  in  an  action  against  a  county 
ou  a  contract  adjudging  the  contract  invalid  for  want  of  authority  in  the 
county  to  make  it,  is  not  a  bar  to  a  subsequent  suit  on  the  same  contract 
after  It  has  been  legalized  by  a  curative  act  of  the  legislature.  Steele  County 
V.  Enikine,  39  C.  C.  A.  173,  08  Fed.  215. 

••  Rldgely  v.  Spenser,  2  Bin.  (Pa.)  70. 

•iCasebeer  v.  Mowry,  55  Pa.  410,  03  Am.  Dec.  70«;  Young  v.  Brehl,  19 
Xev.  379,  12  Pac.  564,  3  Am.  St.  Rep.  892;  Chase  v.  Jefferson.  1  Houst.  (Del.) 
257;  Harris  v.  Barnhart,  97  Cal.  54^5,  32  Pac.  580.  But  compare  People  v. 
Holladay,  93  Cal.  241.  29  Pac.  64,  27  Am.  St  Rep.  186;  Fresno  Milling  Co.  v. 
Frwsno  Cbnal  &  Irrigation  Co.  (Cal.)  36  Pac.  412;  Taylor  v.  Smith,  4  Ga.  133; 
Brown  y.  Cody,  115  Ind.  4i^4,  18  N.  E.  9. 
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not  be  pleaded  or  given  in  evidence  for  any  purpose  in  any  subs^ 
quent  suit.**  So  in  Texas,  where  a  judgment  on  a  verdict  against 
one  and  in  favor  of  the  other  defendants,  who  are  jointly  and  sev- 
erally sued,  is  set  aside,  and  a  new  trial  granted  on  the  motion  of  the 
former,  such  judgment  is  not  res  judicata  as  to  the  latter  defend- 
ants.** 

f  686.    Pendenoy  of  AppeaL 

According  to  the  doctrine  accepted  in  some  of  the  states,  upon  the 
recovery  of  a  judgment  the  cause  of  action  is  destroyed  by  merger, 
and  the  granting  of  an  appeal  does  not  revive  it  so  that  another  suit 
may  be  maintained  on  it,  nor  does  it  impair  the  judgment,  but  the 
latter  continues  to  subsist  until  reversed  and  set  aside.  In  such  case 
the  defendant,  if  sued  again  during  the  pendency  of  the  appeal,  may 
plead  a  former  recovery  in  bar.®*  Reasonable  as  this  view  appears, 
it  must  be  admitted  that  it  is  opposed  by  a  settled  line  of  decisions 
in  numerous  other  states.®"  But  at  any  rate,  though  an  application 
for  an  appeal  may  be  filed,  if  it  is  nevei:  allowed  or  perfected,  and  no 

««  Sheldon  v.  Van  Vleck,  106  111.  45;  Preachers'  Aid  Soe.  v.  England  Id 
125.    Compare  Ferris  v.  Udell,  139  Ind.  579.  38  N.  E.  180. 

•8  Gulf,  C.  &  S.  F.  R.  Co.  V.  James,  73  Tex.  12,  10  S.  W.  744,  15  Am.  St 
Rep.  743. 

6*  Ransom  v.  City  of  Pierre,  41  C.  C.  A.  585,  101  Fed.  065;  Creighton  v. 
Keith,  50  Neb.  810,  70.  N.  W.  406;  Cloud  v.  Wiley,  29  Ark.  80;  Moore  v.  Wa- 
'  Hams,  132  111.  589,  24  N.  E.  619,  22  Am.  St.  Rep.  663;  People  v.  Rickert.  159 
111.  496,  42  N.  E.  884;  Mercantile  Nat.  Bank  v.  Corn  Exch.  Bank.  73  Hun.  7S, 
25  N.  Y.  Supp.  1068;  Thompson  v.  biffin,  69  Tex.  139,  6  S.  W.  410;  Smith  t. 
Schreiner.  86  Wis.  19,  56  N.  W.  160,  39  Am.  St.  Rep.  869;  Buchanan  v.  Logans- 
port,  C.  &  S.  W.  Ry.  Co.,  71  Ind.  265;  Willard  v.  Ostrander,  51  Kan.  481,  32 
Pac.  1092,  37  Am.  St.  Rep.  294;  Curtis  v.  Donnell.  3  Mont  211;  Souter  v. 
Bay  more.  7  Pa.  415,  47  Am.  Dec.  518. 

88  Southern  Ry.  Co.  v.  Brigman,  95  Tenn.  624.  32  S.  W.  762;  Naft£ger  t. 
Gregg,  99  Cal.  S3,  33  Pac.  757.  37  Am.  St  Rep.  23;  In  re  Blythe's  Estate,  99 
Cal.  472,  34  Pac.  108;  Brown  v.  Campbell,  100  Cal.  635,  35  Pac.  433,  38  Am. 
St  Rep.  314;  Story  v.  Stoiy  &  Isham  Commercial  Co.,  100  Cal.  41,  34  Pac. 
675;  Harris  v.  Barnhart,  97  Cal.  546,  32  Pac.  589;  Byrne  v.  Prather.  14  U- 
Ann.  653  (compare  Succession  of  Gaines,  45  La.  Ann.  1237,  14  South.  233t: 
Ketchum  v.  Thatcher,  12  Mo.  App.  185;  Sherman  v.  Dilley.  3  Nev.  21: 
Haynes  v.  Ordway,  52  N.  H.  2S4;  De  Oamp  v.  Miller,  44  N.  J.  Law,  617: 
Texas  Trunk  R.  Co.  v.  Jackson,  85  Tex.  605,  22  S.  W.  1030;  Cunningham  v. 
Holt,  12  Tex.  Civ.  App.  150,  33  S.  W.  981.  And  see,  supra,  |  510,  and  cases 
there  citc^d. 

(1036) 


Ch.  19>  rORMBR  RBCOVBRT  AS  Jl  BAR.  §  687 

transcript  is  filed  in  the  appellate  court,  this  will  not  vacate  the  judg- 
ment so  as  to  affect  its  operation  as  a  plea  in  bar.®® 

S  686.    Effeot  of  Disoontiiiiiaaoe. 

In  New  York,  the  discontinuance  of  an  action  destroys  all  its 
effect  and  throws  the  whole  matter  at  large.  Thus,  the  plaintiff  be- 
gan a  foreclosure  on  a  mortgage,  and  having  obtained  the  usual 
judgment,  and  also  a  judgment  that  the  defendant  was  liable  for  a 
deficiency,  he  did  not  proceed  to  a  sale,  but  obtained  an  order  of  dis- 
continuance and  began  an  action  on  the  bond.  The  trial  court  held 
that  the  adjudication  in  the  foreclosure  case  absolutely  estopped  the 
defendant  from  giving  any  evidence  to  defeat  or  diminish  the  plain- 
tiff's recovery.  But  on  appeal,  it  was  held  that  this  was  error ;  that 
bv  the  discontinuance  of  an  action,  it  is  as  if  it  had  never  been.®^ 
In  Pennsylvania,  .on  the  other  hand,  if  the  plaintiff,  after  suit  brought, 

• 

enters  on  the  docket  "ended  and  debt  and  costs  paid,"  it  is  held 
equivalent  to  an  entry  of  satisfaction  and  may  be  pleaded  in  bar  of 
a  new  suit  for  the  same  cause  of  action.®®  In  the  absence  of  a  for- 
mal entry  of  judgment,  it  is  difficult  to  see  how  this  entry  (or  the 
other  usual  formula  "settled  and  discontinued")  could  operate  as  a 
bar  on  the  strict  principle  of  estoppel  by  former  recovery.  For  it  is 
the  judgment  alone  which  merges  the  cause  of  action,  and  even  a 
verdict,  without  a  judgment  upon  it,  is  no  bar.  But  such  an  agree- 
ment of  record  would  no  doubt  produce  the  same  effect  if  pleaded 
and  given  in  evidence  as  proof  of  a  compromise  and  settlement. 

8  687.    Decision  of  Court  without  Jury. 

It  is  true  that  a  verdict  without  a  judgment  upon  it  is  no  bar  to 
another  suit,  but  the  converse  of  this  would  not  be  true.  On  the 
contrary,  when  a  case  is  legally  and  properly  tried  by  the  court  alone, 
without  the  aid  of  a  jury,  its  judgment  is  just  as  binding  and  con- 
clusive upon  the  parties  as  if  based  upon  a  verdict.®®    And  the  fact 

«•  Hubbell  V,  United  States,  171  U.  S.  203,  18  Sup.  Ct.  828,  43  L.  Ed.  13G. 
•7  Loeb  V.  WllllB.  100  N.  Y.  231,  3  N.  E.  177. 

•sPhUlips  y.  Israel,  10  Serg.  &  R.  391;   Rose  v.  Roseburg  &  M.  Turnpike 
Co.,  3  Watts,  46. 
«•  BasseU  v.  United  States,  9  Wall.  38,  19  L.  Ed.  548;  Dauchy  v.  Goodrich,. 
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that  the  court's  decision  was  wrong  does  not  give  the  injured  party 
a  right  to  bring  another  suit  upon  the  same  claim,  for  he  might  ha\'c 
appealed  and  had  the  error  corrected.^®  But  while  "it  is  the  general 
duty  of  the  court  trying  a  case  to  find  upon  all  the  issuable  facts,  yet 
findings  which  are  not  necessarily  included  in  and  become  a  part  of 
the  judgment,  are  not  conclusive  in  other  actions.  Even  where  such 
findings  are  confirmed  by  final  judgment,  they  are  adjudications  only 
so  far  as  they  are  necessarily  included  in  and  become  a  part  of  the 
judgment."  "  Where  the  parties  to,an  action  at  law  are  entitled  to 
an  inquiry  of  damages  by  a  jury,  and  are  deprived  of  that  right  by 
the  action  of  the  court  in  transferring  the  action  to  equity,  they  will 
not  be  precluded  by  the  decree.^* 

§  688/  Awards. 

A  valid  award  of  arbitrators,  upon  a  matter  duly 'and  properly  sub- 
mitted to  their  decision,  effects  a  merger  of  the  cause  of  action, 
which  is  thereupon  completely  extinguished,  and  the  award  will  con- 
stitute a  bar  to  the  prosecution  of  an  action,  at  law  or  in  equity, 
upon  the  same  demand.  If  the  award  is  made  conditional  upon  a 
payment  or  performance,  the  condition  must  be  fulfilled  before  the 
character  of  finality  will  attach.  But  otherwise  it  is  conclusive 
whether  performed  or  not.^* 

f  680.    Judgment   In  Summary  Prooeedinsa. 

The  judgments  rendered  in  summary  proceedings  under  statutes 
are  generally  conclusive.  *  Thus  an  adjudication  in  a  landlord  and 
tenant  case  is  a  final  determination  as  to  the  rights  of  the  parties  to 
the  premises  under  the  lease  or  contract  existing  between  them,  and 
the  tenant  cannot  afterwards  set  up  any  claim  relating  to  the  hold- 

20  yt.  127;  BisseU  T.  Kellogg,  60  Barb.  (N.  Y.)  617;  Kibbee  v.  Howard,  7 
Wis.  150.  But  the  findings  of  the  court  do  not  constitute  a  bar  In  a  subse- 
quent action  between  the  same  parties,  unless  followed  by  a  Judgment  based 
thereon.     Lance  v.  Shaughnessy,  86  Hun,  411,  33  N.  Y.  Supp.  515. 

TO  Beall  V.  rearre,  12  Md.  550. 

Ti  Mitchell  V.  Insley,  33  Kan.  654,  7  Pac.  201;  Auld  v.  Smith.  23  Kan.  65* 

T2  Creager  v.  Walker,  7  Busli    (Ky.)  1. 

T8  Brazill  v.  Isham,  12  N.  Y.  9;  supra,  §  526. 
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ing  which  he  might  have  had.^*  So  where  a  statute  provides  that 
judgments  or  final  orders  may  be  obtained  on  motion  by  clients 
against  attorneys  for  the  recovery  of  money  or  property  collecteJ  by 
them,  an  adjudication  denying  a  motion,  under  this  law,  estops  the 
plaintiff  from  subsequently  bringing  an  action  to  recover  the  amount 
claimed.^* 

f  600.    IAb  Pendens  and  Priority  of  Deoision* 

The  pendency  of  another  suit,  upon  the  same  cause  of  action,  in 
another  court  of  concurrent  jurisdiction,  cannot  be  pleaded  in  bar, 
although  it  is  good  in  abatement.^"  *'While  it  is  certainly  true  that 
the  pendency  of  a  suit  in  one  court  is  not  a  defense,  although  it  may 
sometimes  be  good  in  abatement,  to  another  suit  on  the  same  cause 
of  action  in  another  court  of  concurrent  jurisdiction,  it  may  be  con- 
sidered as  estabhshed  that  when  a  judgment  is  recovered  against  the 
defendant  in  one  of  those  courts,  if  it  is  a  fulj  and  complete  judg- 
ment on  the  whole  cause  of  action,  it  may  be  pleaded  as  a  defense  to 
the  action  in  that  court  where  it  is  pending  and  undecided.  Neither 
court  would  be  bound  to  take  notice  of  the  judgment  in  the  other 
court  judicially,  but  when  the  matter  is  pleaded  in  due  time,  and  it 
is  made  to  appear  that  a  judgment  on  the  same  cause  of  action  has 
been  recovered  and  is  in  full  force  and  effect,  that  judgment  must  be 
held  to  merge  the  evidence  of  the  debt,  whether  that  evidence  be 
parol  or  written,  in  the  judgment  first  recovered."  ^^  It  is  not  the 
priority  in  the  commencement  of  one  action  that  renders  a  judgment 
obtained  therein  a  bar  to  the  recovery  of  a  second  judgment  in  an- 
other, but  because  the  first  judgment  when  given,  whether  in  the 
action  commenced  first  or  last,  extinguishes  the  original  cause  of 

T4  Xem^tty  v.  Naylor,  100  N.  Y.  562,  3  N.  E.  497. 

'»  Hawk  V.  Evans,  76  Iowa.  593.  41  N.  W.  368.  14  Am.  St,  Rep.  247.  Com- 
pare Dexter,  Horton  &  Co.  v.  Sayward  rC.  C.)  84  Fed.  296. 

T«  Whitaker  v.  Bramson.  2  Taine.  209.  Fed.  Gas.  No.  17,526;  Wilcox  v. 
Kaiislck,  2  Mich.  165.  See  Roberts  v.  Northern  Pac.  R.  Co.,  158  U.  S.  1,  15 
Sup.  Ct  756.  30  L.  Ed.  873. 

T'  Schnler  v.  Israel,  120  U.  S.  506,  7  Sup.  Ct.  648,  30  L.  Ed.  707;  Estes 
T.  Chicago,  I.  &  D.  Ry.  Co.,  72  Iowa,  235,  33  N.  W.  647;  Andrews  v.  Varrell. 
46  N.  H.  17;  Bank  of  North  America  v.  Wheeler,  28  Oonn.  433,  73  Am.  Dec. 
6S3;  Bryar  v.  Bryar  (C.  C.)  78  Fed.  657;  Bourgeois  v.  Jacobs,  45  La.  Ann. 
1310.  14  South.  6& 
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action  sftid  gives  to  the  plaintiff  in  lieu  thereof  one  of  a  higher  ivv 
ture.^* 

ff  601.    Jndsmeats  oa  Motions. 

According  to  the  doctrine  of  the  earlier  cases  (and  some  more 
recent  decisions),  the  determination  of  a  motion  or  summary  appli- 
cation is  not  res  judicata  so  as  to  prevent  the  parties  from  drawing 
the  same  matters  in  question  again  in  the  more  regular  form  of  an 
action.^'  Thus  a  party  is  not  estopped  from  bringing  an  action  to 
set  aside  a  judicial  sale  made  without  authority,  by  the  fact  that  the 
court  may  have  overruled  a  motion  to  set  aside  the  order  confirming 
such  sale.®®  So  where  a  motion  to  open  a  judgment  rendered  on  a 
warrant  Of  attorney  is  refused,  the  party  may  resort  to  equity,  and 
the  denial  of  such  motion  is  not  such  a  prior  adjudication  as  to  bar 
him.*^  But  it  is  now  said  that  this  rule  no  longer  obtains  in  its 
former  strictness ;  and  regard  is  now  had  less  to  the  form  of  the  pro- 
ceeding, and  more  to' the  substance  and  condition  of  the  decision." 
Further,  there  is  a  distinction  to  be  noted  between  orders  made  upon 
motions  respecting  collateral  questions  arising  in  the  course  of  a 
trial  and  final  orders  affecting  substantial  rights  and  from  which  an 
appeal  lies.  The  latter  are  res  judicata  and  binding  upon  the  par- 
ties, unless  reversed  or  modified  by  an  appellate  tribunal.®'    Follow- 

7  8  Bank  of  United  States  v.  Merchants'.  Bank,  7  GUI  (^Id.)  415;  North 
British  &  M.  Ins.  Co.  v.  Cohn,  17  Ohio  Cir.  Ct  R.  185.  Compare  Bateman 
v.  Grand  Rapids  &  I.  R.  Co.,  96  Mich.  441,  56  N.  W.  28. 

7»  Kanne  v.  Minneapolis  &  St.  L.  R.  Co.,  33  Minn.  419,  23  N.  W.  854: 
Simson  v.  Hart  14  Johns.  (N.  Y.)  75;  Dickenson  v.  GiUIland,  1  Cow.  (N.  Y.) 
405;  Acker  v.  Ledyard,  8  Barb.  (N.  Y.)  514;  Dryden  v.  St  Joseph  &  D.  C. 
R.  Co.,  23  Kan.  525;  Easton  v.  Pickersgill,  75  N.  Y.  599;  Johnston  v.  Brown. 
115  Cal.  694,  47  Pac.  680;  Wing  v.  De  La  Rionda,  125  N.  Y.  678.  25  N.  E 
1064;   JIahl  v.  Sugo,  57  N.  Y.  Supp.  920,  27  Misc.  Rep.  1. 

80  wnis  V.  Chandler,  2  Fed.  273. 

81  Wlstar  V.  McManes.  54  Pa.  318,  93  Am.  Dec.  700;  Ashton's  Appeal.  TS 
Pa.  153.    Compare  Heilman  v.  Kroh,  155  Pa.  1,  25  Atl.  751. 

82  Wilson  County  Com'rs  v.  Mcintosh,  30  Kan.  234,  I  Pac.  572. 

83  Spltley  V.  Frost  (C,  C.)  15  Fed.  299;  Buckles  v.  Chicago.  M.  &  St.  r. 
R.  Co.  (C.  C.)  53  Fed.  566;  McDonald  v.  Seligman  (C.  O.)  81  Fed.  753;  Straw 
V.  Murphy,  179  Pa.  376,  36  Atl.  162;  Burner  v.  Hevener.  34  W.  Va.  774.  v: 
S.  E.  861,  26  Am.  St.  Rep.  048;  Kaufman  v.  Schneider,  35  111.  App.  256;  Par- 
rott  V.  Hodgson,  46  111.  App.  232;  Second  Nat  Bank  v.  Haerling,  106  Iowa. 
505,  76  N.  W.  826. 
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ing  these  principles,  it  is  held  that  when  a  motion  to  set  aside  a  ver- 
dict is  overruled  and  judgment  rendered  thereon,  a  similar  motion  in 
a  subsequent  suit  between  the  same  parties,  or  their  privies  in  estate, 
to  set  aside  a  verdict  settling  the  same  questions  in  the  same  way, 
must  be  averruled.**  So,  to  a  complaint  by  a  judgment-defendant 
to  have  a  judgment  declared  satisfied,  it  is  a  good  answer  on  the 
part  of  the  judgment-plaintiff  that  the  same  matters  alleged  in  the 
complaint  were  set  up  in  answer  to  a  motion  for  leave  to  issue  exe- 
cution on  the  judgment,  and  that  such  matters  were  in  that  pro- 
ceeding adjudicated.®*  The  denial  of  a  motion  to  open  a  default,  or 
to  vacate  or  set  aside  a  judgment,  if  not  appealed  from,  is  generally 
considered  final  and  conclusive,  and  a  bar  to  any  further  proceeding 
for  the  same  purpose.*"  But  on  the  other  hand,  the  decision  on  a 
motion  to  vacate  or  discharge  an  attachment,  being  merely  inci- 
dental or  collateral  to  the  main  controversy,  is  not  such  an  adjudi- 
cation as  will  prevent  the  parties  in  interest  from  renewing  the  same 
contentions  in  another  form  of  action  or  proceeding.®^  In  regard  to 
a  motion  to  restrain  the  issuance  of  an  execution,  or  to  quash  the 
writ,  or  set  aside  a  sale  made  thereunder,  a  majority  of  the  cases 
hold  that  the  ruling  thereon  is  a  bar  to  any  further  litigation  of  the 
same  issues.** 

•*  Page  v.  Esty,  54  Me.  319;  Grier  v.  Jones,  54  Ga.  154. 

»9  Reeves  v.  riough,  46  Ind.  350. 

8«  Ilaneman  v.  Pile,  161  Pa.  599,  29  Ati.  113;  Bush  v.  O'Brien,  47  App. 
DIr.  581.  62  N.  Y.  Supp.  685;  Moore  v.  Horner,  146  Ind.  287,  45  N.  E.  341; 
r«rlB:,n  V.  Carlson,  49  Minn.  555.  52  N.  W.  214;  Dick  v.  Williams,  87  Wis. 
U->1.  58  \.  W.  1029;  Chezum  v.  Cflaypool,  22  Wash.  498,  61  Pae.  157,  79  Am. 
St.  Rep.  055;  Thompson  v.  Connell,  31  Or.  231,  48  Pac.  407,  65  Am.  St.  Rep. 
>^1H.  Compare  Soper  v.  Manning,  158  Mass.  381,  33  N.  E.  516;  Button  v. 
Smith.  10  App.  DIv.  566,  42  N.  Y.  Supp.  80;  Monroe  v.  Monroe,  06  Hun,  635, 
lil  X.  Y.  Supp.  655;  Royer  v.  Wolf,  8  Pa.  Co.  Ct.  R.  641;  Jensen  v.  Barbour, 
12  Mont.  50(5.  31  Pae.  592;  Wolff  &  Co.  v.  Canadian  Pac.  Ry.  Co.,  89  Cal. 
332,  26  Pac.  825. 

"  Frazer  v.  Parry.  4  Kan.  App.  33,  45  Pac.  724;  Miami  Co.  Nat.  Bank  v. 
Barkalow,  53  Kan.  68,  35  Pac,  796;  State  v.  Bierwirth,  47  Mo.  App.  oSl; 
<V>x  V.  Allen,  91  Iowa,  462,  59  N.  W.  335;  Quigley  v.  McEvony,  41  Neb.  73, 
'U  X.  W.  767. 

*'»ShArman  v.  Grinnell,  1.'9  N.  Y.  50,  .53  N.  E.  674;  Recil  v.  Whitlow  (Ky.) 
43  S.  W.  686;  Parker  v.  Obrnchain.  140  Ind.  211,  39  N.  E.  809;  Tresoott  v. 
l-ewis,  12  La.  Ann.  197.  Compare  Mills  v.  Petligrew,  45  Kan.  573,  26  Pac. 
3:{. 
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f  602.    Beaewal  of  Bf  otioa  in  the  Same  Cam. 


The  doctrine  of  res  judicata,  in  its  strict  sense,  does  not  apply  to 
incidental  or  interlocutory  orders  made  in  the  progress  of  a  cause. 
The  court  may,  on  a  proper  state  of  facts,  allow  a  renewal  of  such  a 
motion  once  decided,  but  such  leave  will  not  be  granted  unless  a  new 
state  of  facts  has  arisen  since  the  former  hearing,  or  the  facts  were 
not  then  presented  by  reason  of  surprise  or  excusable  neglect." 
And  even  when  the  second  motion  is  founded  on  grounds  not  raised 
on  the  first,  it  will  be  denied,  if  such  grounds  might  have  been  ascer- 
tained and  presented  by  the  exercise  of  due  diligence.**  In  a  case  in 
New  Hampshire,  the  plaintiff  presented  a  petition  to  the  court  of 
common  pleas  praying  that  an  action  might  be  brought  forward  upon 
the  docket,  and  that  a  certain  judgment  rendered  therein  against  him 
might  be  vacated,  but  the  petition  was  dismissed  on  hearing.  He 
subsequently  preferred  another  petition  in  the  same  court,  contain- 
ing the  same  allegations  in  substance,  depending  upon  the  same  state 
of  facts,  and  praying  for  the  same  relief.  It  was  held  by  the  su- 
preme court  that  the  former  proceedings  had  in  the  cause  barred 
the  second  petition.*^ 

8  8  Ford  V.  Doyle.  44  Cal.  635;  Chichester  v.  Gande,  3  Cow.  (N.  Y.)  39,  15 
Am.  Dee.  238.  And  see  Easton  v.  Pickersgill,  75  N.  Y,  599;  Greenwood  v. 
Marvin,  111  N.  Y.  423,  19  N.  E.  228;  German  Exchange  Bank  v.  Kroder.  14 
Misc.  Rep.  179,  35  N.  Y.  Supp.  380;  Johnson  v.  Stockham.  89  Md.  368.  43 
Atl.  943;  Wingo  v.  Hooper,  98  N.  C.  482,  4  S.  E.  463;  Roulhac  v.  Brown.  87 
N.  C.  1;  Turner  v.  Nachtsheim.  71  Wis.  16.  36  N,  W.  637;  Day  v.  Mertlock. 
87  Wis.  577,  58  N.  W.  1037;  Sanford  v.  Weeks,  50  Kan.  339,  31  Pac.  lOS^ 
KoekweU  v.  District  Court  of  Lake  County,  17  Colo.  118,  29  Pac.  454,  31  Adi. 
St.  Rep.  265. 

»o  National  Bank  of  Port  Jervis  v.  Hansee.  15  Abb.  N.  C.  (N.  Y.)  4ffl. 

91  Claggett  V.  Simes,  25  N.  H.  402.    And  see  Bangs  v.  Strong,  4  N.  Y.  315. 
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Pab^  III-     Of  the  Rule  that  the  Judgment  must  have  been  upon 

THE  Mkrits. 

fi  603.    Merits  muat  be  Adjudicated. 

The  general  rule  is,  that  a  former  judgment  will  not  operate  as  a 
bar  to  a  subsequent  suit  upon  the  same  cause  of  action  unless  the 
proceedings  and  judgment  in  the  first  case  involved  an  investigation 
(or  afforded  full  legal  opportunity  for  an  investigation)  and  determi- 
nation of  the  merits  of  the  suit.®*  Or,  as  otherwise  expressed,  the 
judgment  must  be  upon  the  merits  in  a  competent  action,  the  plain- 
tiff'having  sued  in  his  proper  character,  and  the  pleadings  having 
been  correct.**  "If  the  first  suit  was  dismissed  for  defect  of  plead- 
ings or  parties,  or  a  misconception  of  the  form  of  proceeding,  or  the 
want  of  jurisdiction,  or  was  disposed  of  on  any  ground  which  did  not 
go  to  the  merits  of  the  action,  the  judgment  rendered  will  prove  no 
bar  to  another  suit."  •*  *  Hence  a  plea  of  former  recovery  which  dis- 
closes the  fact  that  the  former  judgment  was  not  on  the  merits,  is 
bad  on  demurrer.***  The  universality  and  importance  of  this  rule 
arc  attested  by  the  supreme  court  of  Pennsylvania  in  the  following 
forcible  terms:  "It  has  been  held  an  acknowledged  principle  that 
when  it  can  be  gathered  from  the  record  that  the  merits  of  the  con- 

9t  Hughes  V.  United  States^  4  WaU.  232,  18  L.  Ed.  303;  Gould  v.  Evans- 
TUle  iL  C.  R.  Co.,  91  U.  S.  526.  23  L.  Ed.  416;  Billing  v.  GUmer,  10  0.  C.  A. 
579.  62  Fed.  661;  Foster  v.  The  Richard  Busteed.  100  Mass.  412,  1  Am.  Rep. 
125;  Sayles  v.  Tibbitts,  5  R.  I.  79;  l»eople  v.  Barrett,  1  Johns.  (N.  Y.)  66: 
Vanghan  v.  O'Brien,  39  How.  Prac.  (N.  Y.)  515;  Stowell  v.  Chamberlain,  60 
N.  Y.  272;  Helltes  v.  Ck)m.,  26  Pa.  513;  Henninger  v.  Heald,  51  N.  J.  Eq. 
74,  26  AtL  449;  Agnew  v.  McElroy,  10  Smedes  &  M.  (Miss.)  552,  48  Am.  Dec. 
772;  Wethered  t.  Mays,  4  Tex.  387;  Houston  v.  Musgrove.  35  Tex.  594;  Birch 
V.  Fnnk,  2  Mete.  (Ky.)  544;  Kendal  v.  Talbot,  1  A.  K.  Marsh.  (Ky.)  321; 
Thomas  v.  Hlte.  5  B.  Mon.  (Ky.)  590;  Cannon  v.  State,  17  Ark.  3»k);  Van- 
landingham  v.  Ryan,  17  111.  25;  Carson  v.  Claris,  1  Sc*ani.  (111.)  113,  25  Am. 
Dec  79;  Delaney  v.  Reade,  4  Iowa,  292;  Mahaffey  v.  Rogers,  2  Ohio  Dec. 
1«J;  Winham  v.  Kline,  77  Mo.  App.  36;  Taylor  v,  Larkin,  12  Mo.  103,  49 
Am.  Dec.  119;  Verhein  v.  Schultz,  57  Mo.  326;  Wells  v.  Moore.  49  Mo.  230; 
Tucker  t.  Rohrback,  13  Mich.  73;  .Gray  v.  Dougherty,  25  Cal.  266. 

•»  Johnson  v.  White,  21  Miss.  584. 

»«  Hughes  V.  United  States.  4  Wall.  2,32,  18  L.  Ed.  303. 

»»  Perkins  v.  Moore,  16  Ala.  0. 
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troversy  were  not  passed  upon  in  the  first  action,  but  the  determina- 
tion proceeded  upon  some  technical  objection  not  affecting  the  plain- 
tiff's  ultimate  right  to  sue,  the  first  judgment  will  constitute  no  bar 
to  the»second  suit.  A  contrary  rule  would  be  founded  in  such  rank 
injustice  as  to  be  insupportable,  and  had  such  an  one  been  even  en- 
tertained in  the  earlier  ages  of  the  law,  when  reason  and  truth  were 
but  too  often  made  to  give  way  before  the  fancied  force  of  technical 
subtleties  and  hair-drawn  distinctions,  it  must  long  since  have  suc- 
cumbed to  the  enlightened  wisdom  which  tolerates  litigation  only  as 
a  means  of  administering  uniform  justice."  ••  We  must  not,  how- 
ever, lose  sight  of  the  fact  that  a  judgment,  although  not  upon  the 
merits,  and  therefore  not  conclusive  in  respect  to  the  very  cause  of 
action,  may  still  be  final  as  to  the  precise  point  upon  which  the  de- 
termination was  based.  This  will  appear  more  fully  hereafter.  And 
further,  although  a  judgment  was  rendered  on  technical  grounds,  or 
by  dismissal,  or  generally  not  on  the  merits,  yet  ..he  admissions  mad^ 
by  a  party  in  his  pleadings  in  that  suit  may  be  received  as  evidence 
against  him  (though  not  conclusive)  in  a  subsequent  action  between 
the  same  parties.*^ 

§  694.    Meaning  of  the  Term  ^Ifferits." 

What,  then,  is  the  meaning  of  the  term  "merits"?  What  precise 
significance  are  we  to  attach  to  the  phrase*  when  it  is  said  that  a 
given  judgment  is  or  is  not  "on  the  merits"?  The  lexicographers 
define  the  merits  of  a  case  as  the  real  or  substantial  grounds  of  the 
action,  in  contradistinction  to  any  technical  or  collateral  matter  which 
has  been  raised  in  the  course  of  the  suit.**  And  a  learned  writer  is 
of  opinion  that  "judgment  proceeds  upon  the  merits  when  the  vtry 
cause  of  action  is  decided  upon."  ••  Now  in  the  first  place,  it  is 
clearly  not  intended  that  the  judgment  must  be  meritorious  in  the 
ethical  sense.^^®  It  is  not  required  that  the  decision  be  righteous. 
Courts  arc  to  administer  justice,  and  yet  a  judgment  may  be  "on  tlie 

»«  Carinony  v.  Hoober,  5  Pa.  305,  Bell,  J. 

97  Bore's  Ex'r  v.  Quierry's  Ex'r,  4  Mart.  O,  S.  (La.)  545,  6  Am.  Dec.  713. 

0  8  Holthouse,  Brown,  Anderson,  sub  voce. 

00  Bigelow,  Estop,  p.  30. 

100  rarkes  v.  Clift,  9  Lea  (Tenn.)  524,  531. 
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merits"  although  an  unerring  intelligence  and  infallible  sense  of 
moral  right  might  perceive  that  it  worked  wrong.  In  the  next  place, 
it  is  not  meant  that  the  sentence  must  be  even  legally  right.  A  judg- 
ment may  abound  in  errors  and  irregularities,  and  yet,  if  not  abso- 
lutely void,  it  stands  as  a  final  adjudication  until  reversed  or  set 
aside,  and  is  just  as  much  a  bar  to  a  subsequent  suit  as  one  that 
should  be  free  from  the  suspicion  of  a  flaw  or  blemish.  And  again, 
it  is  not  considered  necessary  that  there  should  have  been  an  actual 
trial  and  canvassing  of  the  facts  of  the  case.  For  a  judgment  en- 
tered upon  confession  without  action  is  as  conclusive  as  any  other. 
But  on  the  other  hand,  it  is  necessary  that  the  ultimate  right  of  action 
should  have  been  in  some  way  involved  in  the  decision.  If  the  judg- 
ment goes  off  on  an  objection  to  the  jurisdiction,  or  on  a  showing 
that  the  plaintiff  has  mistaken  the  form  of  action,  or  by  reason  of  a 
defect  of  parties,  or  because  the  suit  is  premature, — in  any  such  case 
it  needs  no  argument  to  show  that  the  merits  have  not  been  reached. 
On  the  whole,  then,  we  conclude  that  a  judgment  is  "upon  the  mer- 
its" when  it  amounts  to  a  declaration  of  the  law  as  to  the  respective 
rights  and  duties  of  the  parties,  based  upon  the  ultimate  fact  or  state 
of  facts  disclosed  by  the  pleadings  and  evidence  and  upon  which  the 
right  of  recovery  depends,  irrespective  of  formal,  technical,  or  dila- 
tory objections  or  contentions.^®^  But  it  is  far  less  easy  to  frame 
an  unexceptionable  definition  of  this  rather  vague  term,  than  to  enu- 
merate the  various  instances  in  which  a  judgment  may  be  rendered 
that  is  not  on  the  merits.  And  these  different  cases  will  be  taken  up 
singly  in  the  following  sections.  In  the  meantime,  however,  the 
general  doctrine  may  be  made  more  clear  by  the  citation  of  some 
illustrative  cases.  Where  a  mortgagor  files  a  complaint  for  the  pur- 
pose of  obtaining  relief  and  to  have  the  mortgage  cancelled,  and  the 
complaint  is  dismissed  on  the  ground  that,  upon  the  pleadings  and 
proof,  he  is  not  entitled  to  the  relief  demanded,  he  is  thereby  estop- 
ped, in  a  subsequent  suit  to  foreclose,  from  denying  the  validity  of 
the  mortgage.*®'  A  decision  that  the  subject-matter  of  the  suit 
has  already  been  determined  by  a  valid  and  subsisting  judgment 

101  See  Besecber  v.  Flory,  176  Pa.  23,  34  Atl.  926;    Davie  v.  Davis,  108 
X.  C.  501,  13  S.  E.  240,  23  Am.  St  Rep.  71. 
los  Hamilton  Building  ABB*n  y.  Reynolds,  5  Duer  (N.  Y.)  671. 
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between  the  parties,  is  a  decision  upon  the  "merits"  of  the  case."* 
On  the  other  hand,  in  a  recent  case  it  appeared  that  after  a  general 
demurrer  to  a  petition  had  been  overruled,  the  defendant  answered, 
setting  up  matter  which  constituted  no  valid  defense.  The  case  was 
tried  by  the  court,  and  the  petition  was  dismissed,  no  reason  for  the 
decision  being  given.  On  appeal  this  decision  w^as  affirmed,  on  the 
ground  that  the  petition  did  not  state  a  cause  of  action.  It  was 
held  that  this  judgment  was  no  bar  to  another  suit  on  the  same 
demand,  the  case  not  having  been  determined  upon  its  merits.*" 
Where  judgment  was  rendered  in  a  suit  "that  the  plaintiff  from 
having  and  maintaining  his  action  should  be  barred,  and  that  the  de- 
fendant recover  his  costs,"  this  was  considered  to  be  a  judgment  on 
^  the  merits  of  the  action.*^' 

§  695.    Jvdsment  mvst  be  FinaL 

In  order  to  bar  a  second  action,  the  judgment  must  be  final.  "It 
is  only  a  final  judgment  upon  the  merits  which  prevents  further  con- 
test upon  the  same  issue,  and  becomes  evidence  in  another  action 
between  the  same  parties  or  their  privies.     Until  final  judgment  is 

m 

reached  the  proceedings  are  subject  to  change  and  modification,  are 
imperfect  and  inchoate,  and  can  avail  nothing  as  a  bar  or  as  evidence, 
until  the  judgment,  with  its  verity  as  a  record,  settles  finally  and 
conclusively  the  question  at  issue.  An  interlocutory  order  is  not 
such  a  judgment.  It  is  not  a  judgment  at  all."  *®*  Thus  a  judgment 
declaring  a  party  guilty  of  contempt  is  not  a  judgment  upon  the 
merits,  and  does  not  constitute  an  adjudication  of  the  rights  of  the 
litigants.*^^ 

108  Buck  V.  Spofford,  35  Me.  526. 

104  Pepper  v.  Donnelly,  87  Ky.  259,  8  S.  W.  441. 

106  Dixon  V.  Slnclear,  4  Vt.  354,  24  Am.  Dec.  610. 

106  Webb  V.  Buckelew,  82  N.  Y.  555;  Wliitaker  v.  Bramson,  2  Paine,  209. 
Fed.  Cas.  No.  17,526;  Hurst  v.  Everett  (C.  C.)  21  Fed.  218;  Schmidt  v.  Glade, 
126  111.  485,  18  N.  E.  762;  Hlbler  v.  Shipp,  78  Ky.  64;  Kellam  v.  Rippey. 
3  La.  Ann.  202;  McLane  v.  Spence,  11  Ala.  172;  Stedman  v.  rtterie,  139 
Pa.  100,  21  Atl.  219;  Shober  v.  Wheeler,  120  N.  C.  353.  27  S.  E.  29;  Hart 
V.  Bank  of  Commerce,  51  Neb.  486,  71  N.  W.  40.  See  Gallaher  r.  City  of 
Moundsvllle,  34  W.  Va.  730,  12  S.  E.  859,  26  Am.  SL  Rep.  W2;  Bodkin  t. 
Arnold,  45  W.  Va.  90,  30  S.  E.  154. 

lOT  Proctor  v.  Cole,  104  Ind.  373,  3  N.  E.  106. 
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fi  696.  .  Jvdsiiient  upon  Flea  In  Abatement. 

On  the  principle  that  the  judgment  must  be  final,  and  not  one  that 
turns  upon  a  preliminary  question,  it  is  held  that  when  a  former  ac- 
tion between  the  parties  was  dismissed  upon  some  matter  pleaded  in 
abatement,  the  decision  is  not  a  bar  to  a  second  action  upon  the  mer- 
its.***  But  under  the  code  system  of  pleading,  where  the  defendant 
is  authorized  to  set  up  in  his  answer  as  many  defenses  as  he  has,  if 
an  answer  contains  a  defense  which  only  goes  to  defeat  the  present 
action  together  with  other  defenses  on  the  merits,  and  the  issues  as 
to  both  are  found  for  the  defendant,  but  the  judgment  is  apparently 
entered  for  the  defendant  upon  the  finding  upon  the  merits,  the  mat- 
ter upon  the  merits  will  be  res  judicata,  and  the  parties  will  be  es- 
topped from  further  litigating  the  merits,  even  though  the  issue  upon 
the  matter  in  abatement  is  also  found  in  favor  of  the  defendant,  and 
the  judgment  might  have  rested  upon  that  issue.^®*  In  Iowa,  the 
Code  (section  2851)  requires  the  judgment  in  an  action,  in  case  mat- 
ter in  abatement  and  matter  in  bar  are  both  pleaded,  and  it  is  based 
on  the  matter  in  abatement,  to  state  the  fact.  But  if  the  judgment 
fails  to  state  on  which  plea  it  was  based,  it  will  be  presumed  that  it 
was  based  on  the  matter  in  bar.^^^  But  an  entry  of  judgment  which 
recites  that  the  court  found  that  the  suit  was  prematurely  brought, 
and  directed  a  verdict  for  defendant,  sufficiently  shows  that  judgment 
was  rendered  gn  a  plea  in  abatement,  and  hence  is  no  bar  to  another 
action  for  the  same  cause.^^* 

i^s  Jordan  t.  Siefert,  126  Mass.  25;  Atkins  v.  Anderson,  63  Iowa,  739, 
19  N.  W.  323;  Garrett  v.  GreenWell,  92  Mo.  120,  4  S.  W.  441;  Carutliers  v. 
Williams.  53  Mo.  App.  181;  Clarlc  v.  Young,  1  Crancb,  181,  2  L.  Ed.  74; 
GrifBn  ▼.  Seymour.  15  Iowa,  30,  83  Am.  Dec.  396;  Biroh  v.  Funk,  2  Mete. 
(Ky.)  544;  Dnnklee  v.  Goodenough,  65  Vt  257,  26  Atl.  988. 

!••  The  420  Mining  Oo.  v.  Bnllion  Mining  Co.,  3  Sawy.  634,  Fed.  Gas.  No. 
4.989;  Sheldon  v.  Edwards,  35  N.  T.  279;  Gundlln  v.  Hamburg-American 
Packet  Co..  81  Abb.  N.  O.  437,  28  N.  Y.  Supp.  572. 

!!•  Garretfion  v.  Ferrall,  92  Iowa,  728,  61  N.  W.  251. 

m  Harrison  v.  Hartford  Fire  Ins.  Co.,  102  Iowa,  112,  71  N.  W.  220,  47 
L.  R.  A.  709. 
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§  697.    Jvdsment  hj  Default. 

A  final  judgment  taken  by  default  is  conclusive,  by  way  of  estop- 
pel, in  respect  to  all  such  matters  and  facts  as  were  well  pleaded  and 
properly  raised  and  material  to  the  case  made  by  the  declaration,  or 
other  pleadings,  and  such  issues  cannot  be  re-litigated  in  any  subse- 
quent action  between  the  parties  or  their  privies.  It  is  just  as  con- 
clusive between  the  parties,  as  to  all  matters  necessary  to  support 
the  judgment,  as  one  rendered  after  answer  and  contest;  and  fur- 
ther, such  judgment  is  a  "judgment  upon  the  merits,"  having  the 
effect  of  barring  any  further  suit  between  the  same  parties  on  the 
same  cause  of  action.***  "The  general  rule  is  that  a  default  is  only 
conclusive  as  to  such  matters  as  are  properly  averred  or  charged  in 
the  complaint."  ***  Hence  a  defendant,  by  not  answering  the  com- 
plaint, does  not  admit  that  the  plaintiff  is  entitled  to  the  relief  de- 
manded against  him,  but  only  that  he  is  entitled  to  such  relief  as  is 
authorized  by  the  facts  properly  alleged.***  In  regard  to  the  con- 
clusiveness of  a  default  judgment  upon  defenses  which  might  have 

112  Leonard  v.  Simpson,  2  Blng.  N.  C.  176;  Last  Chance  MIn.  Co.  v.  Tyler 
Mln.  Co.,  157  U.  S.  683,  15  Sup.  Ct.  733.  30  L.  Ed.  859;  Board  of  Obm'rs  of 
Lake  County  v.  Piatt,  25  C.  O.  A.  87,  79  Fed.  567;  Garner  v.  Second  Nat. 
Bank  (C.  C.)  89  Fed,  636;  Derby  v.  Jacques,  1  Cliff.  425,  Fed.  Oas.  No.  3.S1T: 
White  V.  Savage,  94  Me.  145,  47  Atl.  138;  GasklU  v.  Dudley,  6  Mete.  (Mas*! 
546,  39  Am.  Dec.  750;  Briggs  v.  Richmond,  10  Pick.  (Mass.)  391,  20  Am. 
Dec.  526;  Minor  v.  Walter,  17  Mass.  237;  Thatcher  v.  Gammon,  12  Mass^. 
2(58;  Newtim  v.  Hook,  48  N,  Y.  676;  Jarvls  v.  Drlggs,  69  N.  Y.  143;  Brown 
V.  Mayor,  etc.,  of  City  of  New  York,  66  N.  Y.  385;  Barker  v.  Miller,  32  App- 
Div.  3iy4,  iKi  N.  Y.  Supp.  283;  Heurlques  v,  Yale  University,  28  App,  DIv.  r>.">*. 
51  N.  Y.  Siipp.  284;  McCalley  v.  Wllburn.  77  Ala.  549;  Ellis  v.  Mills,  28  Tei. 
584;  Dunn  v.  Pipes,  20  La.  Ann.  276;  Llgon  v.  Triplett,  12  B.  Mon.  (Ky.i 
283;  Johnson  v.  Jones,  58  Kan.  745,  51  Pac.  224;  Marks  v.  Slgler,  3  Obio 
St  358;  McCurdy  v.  Baughnian,  43  Ohio  St.  78.  1  N.  E.  93;  Fletcher  v. 
Holmes,  25  Ind.  458;  City  of  St.  Louis  v.  Lang,  131  Mo.  412,  33  S.  W.  r»4: 
Doyle  V.  Hallam,  21  Minn.  515;  Northern  Trust  Go.  v.  Crystal  Lake  Cemetery 
Ass'n,  67  Minn.  131,  69  N.  W.  708;  Van  Valkenburgh  v.  City  of  Milwaukee, 
43  Wis.  574;  Kloke  v.  Gardels,  52  Neb.  117,  71  N.  W.  955;  Howard  t.  City 
of  Huron,  6  S.  D.  180,  60  N.  W.  803;  Klttridge  v.  Stevens,  16  Cal.  SSI: 
Seattle  Nat.  Bank  v.  School  Dlst.  No.  40,  20  Wash.  368,  55  Pac.  317;  supra, 
vol.  1,  §f  87. 

118  Barton  v.  Anderson,  104  Ind.  578,  4  N,  E.  420. 

11*  Argall  V.  Pitts,  78  N.  Y.  239. 
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been  presented,  there  is  apparently  some  uncertainty  in  the  decisions. 
According  to  the  English  rule,  a  defendant  is  not  estopped  from  set- 
ting up  a  particular  defense  to  an  action,  by  the  fact  that,  in  a  former 
action  between  the  same  parties,  such  defens'^  would  have  been  avail- 
able, but  he  omitted  to  present  it  and  suffered  judgment  by  de- 
fault.^^'  But  this  doctrine  is  too  sweeping  to  be  accepted  by  our 
courts.  And  in  fact  there  are  cases  going  to  the  opposite  extreme, 
and  holding  that  the  judgment  is  conclusive  as  to  all  defenses  which 
might  have  been  urged  against  the  plaintiff's  demand.^*'  Probably, 
however,  it  is  necessary  to  distinguish  between  matter  which  would 
go  in  avoidance  of  the  action  and  such  as  would  bar  it.  Take,  for  ex- 
ample, the  case  of  a  part  payment  which  the  defendant  omitted  to  set 
up  and  which  was  not  allowed  in  the  judgment.  It  was  held  at  one 
time  that  the  default  judgment  would  not  estop  him  from  afterwards 
maintaining  an  action  to  recover  back  the  amount.*^^  But  the  cases 
so  holding  have  been  overruled,  and  it  may  now  be  regarded  as  set- 
tled that  in  any  case  where  the  defendant  neglects  a  legal  opportunity 
to  set  up  a  partial  payment,  he  cannot  afterward  seek  credit  for  it 
by  a  new  suit.*^*  On  the  other  hand,  a  judgment  for  rent  due  under 
a  lease,  rendered  upon  default,  without  release  pleaded,  is  not  con- 
clusive evidence,  in  an  action  for  subsequently  accruing  rent,  that  the 
term  had  not  been  surrendered  and  the  tenant  released  from  liability 
prior  to  the  commencement  of  the  first  action ;  for,  the  release  not 
having  been  set  up,  that  question  was  not  involved  in  the  judg- 
ment.*** 

Thus  far  we  have  spoken  of  final  judgments  by  default.  The  case 
is  different  with  an  interlocutory  default  judgment.  The  latter 
merely  admits  a  cause  of  action,  and  while  the  precise  character  of 

"»  Hewlett  V.  Tarte,  10  C.  B.  (N.  S.)  813.  And  see  State  v.  Cooley,  58  Minn. 
514.  60  N.  W.  338;  s.  c.  65  Minn.  406.  68  N.  W.  60. 

"«  McCaUey  v.  WHburn,  .77  Ala.  549. 

"TRo-we  v.  Smith,  16  Mass.  300;  Fowler  v.  Shearer,  7  Mass.  14;  Smith  v. 
Weeks,  26  Barb.  (N.  Y.)  403. 

ii«FuHer  t.  Shattuck,  13  Gray  (Mass.)  70.  74  Am.  Dec.  622;  Blnck  v. 
Wood.  43  Barb.  (X.  Y.)  315;  Kent  v.  Hiley  (Ky.)  47  S.  W.  1082.  And  see 
Infra.  |  758. 

!!•  Hanham  v.  Sherman,  114  Mass.  19.  And  see  Cromwell  v.  Sac  Co.,  94 
U.  S.  351,  21  L.  Ed.  195. 
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the  cause  of  action,  and  the  extent  of  the  defendant's  liability,  remain 
to  be  determined  by  a  hearing  in  damages  and  final  judgment  there- 
on, the  cause  of  action  is  not  merged  in  the  judgment,  and  the  rights 
of  the  parties,  beyond  the  mere  admission  of  a  cause  of  action,  are 
neither  strengthened  nor  impaired  thereby.***  Yet  the  judgment  by 
default  will  preclude  the  defendant  from  using,  for  the  purpose  of 
reducing  the  damages,  any  testimony  which  would  have  defeated  the 
action  had  a  plea  in  bar  been  put  in.^**  The  same  general  principles 
apply  to  the  parallel  case  in  equity.  An  order  taking  a  bill  pro  con- 
fesso  for  want  of  an  answer  dispenses  with  proof  at  the  hearing,  and 
is  conclusive  that  the  matter  of  the  bill  is  true,  as  if  the  same  were 
confessed  in  an  answer.*** 

§  608.    Jndement  vpon  Confessioii* 

A  judgment  entered  upon  confession  without  action  is  as  conclu- 
sive as  any  other  judgment,  and  is  equally  protected  against  collateral 
attack  or  impeachment;  and,  like  a  judgment  rendered  <after  a  con- 
testation of  the  merits,  it  operates  as  a  merger  of  the  cause  of  action* 
and  while  it  remains  in  force,  the  plaintiff  cannot  maintain  an  action 
for  the  same  claim  or  demand.***  When  a  defendant  offers  to  con- 
fess judgment  for  a  part  of  the  plaintiff's  claim,  and  the  plaintiff  en- 
ters judgment  for  the  amount  so  tendered,  and  proceeds  to  execu- 
tion, he  cannot  recover  the  balance  of  the  claim.***     So  a  judgment 

120  Welch  V.  Wadsworth,  30  Conn.  149,  79  Am.  Dec.  239;  Whltaker  ▼. 
Bramson,  2  Paine,  209,  Fed.  Cas.  No.  17,526. 

121  Garrard  v.  Dollar,  49  N.  C.  175,  67  Am.  Dec.  271.  See  supra,  vol.  1. 
§  91. 

122  Attorney-General  v.  Carver,  34  X.  C.  231. 

123  Whltaker  v.  Bramson.  2  Paine,  209,  Fed.  Cas.  No.  17,526;  Barney  v. 
GofC,  1  D.  Chip.  (Vt.)  304;  Sheldon  v.  Stryker,  34  Barb.  (N.  Y.)  116;  Nens- 
baum  v.  Kelm,  24  N.  Y.  325;  Kirby  v.  Fitzgerald,  31  N.  Y.  417;  Braddee  ▼. 
Brownfield,  4  Watts  (Pa.)  474;  Secrist  v.  Zimmerman,  55  Pa.  446;  Weikel  v. 
Long,  Id.  238;  Dean  v.  Thatcher,  32  N.  J.  Law,  470;  State  v.  Mangum.  28 
N.  C.  369;  Goff  v.  Dabbs,  4  Baxt  (Tenn.)  300;  Jeffries  v.  Morgan,  1  Ark. 
1C9;  Kingman  v.  Paulsen,  126  Ind.  507,  26  N.  E.  393,  22  Am.  St.  Rep.  611; 
Lagerquist  v.  Williams,  74  111.  App.  17;  North  v.  Mudge,  13  Iowa,  496.  81 
Am.  Dec.  441;  Sherman  v.  Christy,  17  Iowa,  322;  Twogood  v.  Pence,  22 
Iowa,  543. 

124  Dodds  V.  Blackstock,  1  Pittsb.  R.  46. 
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by  confession  entered  when  the  cause  is  at  issue  and  ready  for  trial 
in  an  appellate  court,  upon  appeal  from  a  justice's  court,  is  conclu- 
sive upon  the  defendant  in  a  subsequent  action  to  enforce  further 
payments  upon  the  same  contract.**'  The  rule  of  the  English  cases 
is  different  in  this  respect  from  ours.  It  is  there  held  that  a  judgment 
entered  by  confession  before  the  formation  of  an  issue  is  not  conclu- 
sive of  the  facts  on  which  the  plaintiff's  right  of  action  depends.*'® 

§  600.    Nonrait  no  Bar. 

It  is  a  settled  and  inflexible  rule  that  a  judgment  of  nonsuit  is  not 
a  judgment  upon  the  merits,  and  therefore  it  is  no  bar  to  another  suit 
upon  the  same  cause  of  action.*'^  Thus,  in  an  action  for  claim  and 
delivery,  where  the  answer  set  up,  as  new  matter,  that  in  another 
action  by  defendant  against  plaintiff  to  recover  the  same  property, 
a  judgment  of  nonsuit  had  been  rendered  against  him,  it  was  held 
that  this  was  no  defense  to  the  present  action  and  that  such  matter 

>28  Orr  V.  Mercer  County  Mut.  Fire  Ins.  Co.,  114  Pa.  387,  6  Atl.  698. 

>2«  Goucher  v.  Clayton.  11  Jur.  (N.  S.)  107. 

12T  Homer  v.  Brown,  16  How.  354,  14  L.  Ed.  970;   Manhattan  Life  Ins..  Co. 
V.  Broughton,  109  U.  S.  121,  3  Sup.  Ct.  09,  27  L.  Ed.  878;  Haldeman  v.  United 
States,  91  U.  S.  584,  23  L.  Ed.  433;   Hammergen  v.  Schurmeier  (C.  C.)  3  Fed. 
77;  Evans  T.  White,  1  Hempst  296,  Fed.  Cas.  No.  4,572a;   Derby  v.  Jacques, 
1  CUff.  425,   Fed.   Cas.   No.  3,817;    Greely  v.   Smltb,   1  Woodb.   &  M.   181, 
Fed.  Cas.  No.  5,749;    Book  v.  United  States,  31  Ct  CI.  272;    Inhabitants  of 
Knox  V.  Inhabitants  of  Waldoborough,  5  Me.  385;    Brett  v.  Marston,  45  Me. 
■KH;    Haynes  v.  Jacl^son,  (56  Me.  93;    Inhabitants  of  Jay  v.  Inhabitants  of 
Carthage,  48  Me.  353;    Holton  v.  Gleason,  26  N.  H.  501;    Eaton  v.  George, 
4(J  N.  H.  258;    Morgan  v.  Bliss,  2  Mass.  Ill;    Jones  v.   Howard,  3  Allen 
(Mans.)  223;    Marsh  v.  Hammond,  11  Allen  (Mass.)  483;    Clapp  v.  Thomas, 
5  Allen  (^lass.)  158;    Bridge  v.   Sumner,   1  Pick.   (Mass.)   370;    Beckett  v. 
Stone,  60  N.  J.  Law,  23.  36  Atl.  880;   Merrick  v.  Hill,  77  Hun,  30.  28  N.  Y. 
Supp,  237;   People  v.  Vilas,  36  N.  Y.  459,  93  Am.  Dec.  520;   Wheeler  v.  Ruck- 
man.  51  N.  Y.  391;    Audubon  v.  Excelsior  Ins,  Co.,  27  N.  Y.  216;    Bate  v. 
Fellowes,  4  Bosw.  (N.  Y.)  638;    Reynolds  v.  Garner,  6G  Barb.  (N.  Y.)  310; 
Blair  ▼.  McLean,  25  Pa.  77;   Haws  v.  Tiernan,  53  Pa.  192;   Vought  v.  Sober, 
73  Pa.  49;    Fisher  v.  Longnecker,  8  Pa.  410;    Wortham  v.  Com.,  5  Rand. 
tVa.)  6GD;    Smith  r.  Floyd  Oonntj',  85  Ga.  420,  11  S.  E.  8r>0;    Hendrick  v. 
ClontB.  91  Ga.  196.  17  8.  E.  119;   Ryan  v.  Fulghum,  96  Ga.  234,  22  S.  E.  940: 
l^ng  V.  Behan.  19  Tex.  Civ.  App.  325,  48  S.  W.  555;  Johnson  v.  City  of  New 
Orleans,  50  La.  Ann.  920,  24  South.  03.5;   Beadle  v.  Graham's  Adm'r,  06  Ala. 
^lO;  Alllnet  v.  Hte  Creditors,  15  La.  Ann.  130;   Baudiu  v.  Roliff,  1  Mart.  (N. 
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was  sham  and  irrelevant.^*'  So  a  nonsuit  in  an  action  against  a 
deputy  sheriff  for  the  wrongful  attachment  of  property  is  no  bar  to 
an  action  against  the  sheriff  for  the  same  cause.'"  If  the  plaintiff  in 
■an  action  of  detinue  suffers  a  voluntary  nonsuit,  the  judgment  is  not 
conclusive  on  him,  in  a  subsequent  action  on  the  bond,  as  to  the 
question  of  ownership.'"*  The  dismissal  of  an  action  of  ejectment  at 
the  instance  of  the  plaintiff  settles  no  rights  of  the  parties,  is  not  an 
admission  of  any  right  or  title  in  the  defendant,  and  is  not  a  bar  to. 
and  cannot  be  shown  in  evidence  in,  a  second  action,'"  So  a  non- 
suit suffered  by  the  appellee,  on  appeal  from  a  justice  to  a  circuit 
court,  is  no  bar  to  a  bill  in  chancery  founded  upon  the  same  cause  of 
action,'"  Where  a  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings,  and  the  plaintiff  in  the  court  below  then  vol- 
untarily becomes  nonsuit,  he  is  not  estopped  from  bringing  a  new  ac- 
tion,'*' 

It  is  further  to  be  observed,  in  respect  to  the  application  of  this 
important  rule,  that  it  makes  no  difference  that  the  nonsuit  was  invol- 
untary; it  is  still  no  adjudication  of  the  merits  of  the  cause,  an'l 
hence  no  bar  to  a  new  suit.'**  As  observed  by  the  supreme  court  oi 
Maine,  "in  ordering  a  nonsuit  on  account  of  the  insufficiency  of  liK' 

S.:  Ln.t  IGT..  14  Am.  Dec.  181;  Dana  v.  Gill.  5  J.  J.  Marsh.  (Ky.)  24-  20  Am. 
I'.'C.  :i^:  Holland  v.  Hatch,  15  Ohio  St  4^;  Miller  v.  Mans,  28  lai  IW: 
Holmes  v.  Chicago  &  A.  R.  Co.,  91  III.  43»;  Glbbs  v,  Jones.  4C  III.  318;  HoJrei 
V.  Austin,  35  IIL  30tJ:  ElltngtOD  v,  Oockett,  13  Mo.  72;  Chenj-  v.  Cooper.  H 
XeU.  415.  16  K.  W.  471;  Wood  v.  Ramond,  42  Cal.  643;  Gates  v.  McL«n 
|C«1.)  9  Par.  938:  Hnllum  v.  Dickinson.  47  Ark.  12C.  14  S.  W.  477;  Wlethaopi 
V.  City  or  SL  Louis,  15S  Mo.  05.1.  59  S.  W.  960;  Jacob  v.  Day,  111  CaL  571, » 
rue.  ^AS. 

■s'  FKuiing  V.  Unwiey,  Go  Cal.  4!Kr,  4  Piic.  494. 

i:"  riiipp  T.  Tlii.iLuis.  5  Allen  (Mass.)  158. 

■  suSnvage  v,  Giinu-r.  32  Ala.  487, 

'»  Van  A"liet  v,  Oliu.  1  Sfv,  495. 

i»»  Crawtiird  t.  Suuiuiers.  3  J.  J.  Marsh.  (Ky.)  300. 

<»>  Hollnml  v.  Hauh.  15  Ohio  St  404;    Gardner  v.  Michigan  Cent.  E.  Co, 

~  14  Sup.  Ct  140,  3T  L,  Ed.  1107;  Union  Bank  v.  Commlsdonen 

?0  »i  Fed.  7. 

.  Austin.  ;ir>  III.  3JW;  Wood  t.  Ramond,  42  Cal.  G44:  BonniMi- 
11.  10  ra.  1-Ki:  National  Water  Works  Co.  v.  School  DIM-  rf 
a  .Mo.  App.  227;  Gates  t.  Parmly,  93  Wis.  294,  G6  -N.  W-  W; 
:,  R.  Ca  r.  lies.  23  Colo.  19.  .13  Pac.  222;  Gummer  t.  Trnsi-^ 
'uiro.  50  Wis.  247,  fi  N.  W.  SSJ.     In  the  case  last  cited,  Ortoii. 
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p]aintifF*s  evidence,  the  court  simply  declares  the  law  applicable 
thereto.  It  says  the  facts  proved  by  the  plaintiff  fail  to  cast  any  legal 
liability  upon  the  defendant;  but  it  does  not  attempt  to  determine 
the  actual  facts  of  the  case,  nor  can  it  do  so,  for  the  law  has  imposed 
that  duty  elsewhere,  and  as  the  facts  oi  the  case  are  not  determined, 
it  does  not  follow  that  the  plaintiff  in  some  future  suit  may  not  be 
able  to  produce  more  and  better  evidence  of  his  claim,  which  he  is  at 
liberty  to  do.  This  view  is  in  full  accord  with  the  cases  adjudged  by 
courts  that  proceed  according  to  the  course  of  the  common  law."  ^'"^ 
But  a  compulsory  nonsuit  ordered  by  a  justice  of  the  peace  is  held, 
in  some  of  the  states,  to  be  a  bar  to  another  action ;  because,  as  the 
justice  has  no  power,  in  those  jurisdictions,  to  enter  any  such  judg- 
ment, it  must  be  taken  as  equivalent  to  a  judgment  that  the  plaintiff 
has  no  cause  of  action.^**  It  does  not  exempt  a  case  from  the  opera- 
tion of  the  principal  rule  to  show  that  the  judgment  of  nonsuit  was 
entered  upon  an  agreed  statement  of  facts.  According  to  the  su- 
preme court  of  the  United  States,  "it  is  not  only  for  a  non-appear- 

J..  deliYeiing  the  opinion  of  tbe  court*  said:  "We  conclude  that  a  judgment 
of  Donfiuit,  whether  voluntary  or  involuntary,  is  never  a  bar  to  another  ac- 
tion for  tbe  same  cause.  This  rule  in  respect  to  involuntary  nonsuits  is  not 
only  sustained  by  tbe  authorities  but  by  reason,  and  is  evidently  recognized 
generally,  by  tbe  courts  and  the  bar,  from  the  common  practice  of  nonsuits 
{^ranted  on  motion,  without  a  question  as  to  their  effect  in  barring  another 
action.  The  defendant,  instead  of  moving  for  a  nonsuit  on  the  case  made 
by  the  plaintiCT,  may»  if  he  have  confidence  in  his  position,  have  a  Judgment 
which  will  be  a  bar  to  another  action  by  submitting  the  cause  to  the  verdict 
of  the  jury,  or  of  the  court,  if  a  Jury  be  waived.  He  should  not  be  allowed 
to  experiment  with  a  motion  for  a  nonsuit,  and  obtain  the  opinion  of  the 
court  on  the  plaintiffs  case,  and  if  he  fails  in  his  motion,  to  then  go  to  a  full 
trial  on  the  merits,  without'  also  allowing  the  plaintiff,  if  he  is  the  losing 
party  on  the  hearing  of  the  motion,  to  sue  over.  If  the  defendant  is  not 
bound  and  concluded  by  tbe  decision  on  the  motion,  the  plaintiff  should  not 
be;  and  if  the  rule  is  adopted  that  a  nonsuit  granted  upon  the  motion  of  the 
defendant  is  a  bar  to  another  action,  then  the  correlative  rule  should  be 
adopted  also,  that  a  decision  against  the  motion  operates  as  a  judgment  for 
the  plaintiflT." 

135  Peudergrass  v.  York  Manuf'g  Co.,  76  Me.  509,  citing  Morgan  v.  Bliss, 
2  Mass.  111.  But  compare  Ordway  v.  Boston  &  M.  R.  R.,  09  N.  H.  429,  45 
Atl.  243. 

"•Gould  V.  Crawford,  2  Pa.  89;  Lawver  v.  Walls,  17  Pa.  75;  Gillllan  v. 
i'pratt,  8  Abb.  Prac.  (N.  S.;  N.  Y.)  13.  See,  also,  Moreland  Tp.  v.  Gordner, 
109  Pa.  110. 
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ance,  or  for  delays  or  defaults,  that  a  nonsuit  may  be  entered.  The 
plaintiff's  proceeding  in  such  particulars  may  be  altogether  regular, 
and  the  pleadings  may  be  completed  to  an  issue  for  a  trial  by  the 
jury;  yet  the  parties  may  agree  to  take  it  from  the  jury  with  a  view 
to  submit  the  law  of  the  case  to  the  court,  upon  an  agreed  statement 
of  facts,  with  an  agreement  that  the  plaintiff  shall  be  non-prossed  if 
the  facts  stated  are  insufficient  to  maintain  the  right  which  he  claims. 
The  court  in  such  case  will  order  a  nonsuit  if  it  think  the  law  of  it 
against  the  plaintiff,  but  it  will  declare  it  to  be  done  in  conformity 
with  the  agreement  of  the  parties,  and  its  effect  upon  the  plaintiff  will 
be  precisely  the  same  as  if  he  had  been  non-prossed  for  a  non-appear- 
ance when  called  to  prosecute  his  suit,  or  for  one  of  those  delays 
from  which  it  may  be  adjudged  that  he  is  indifferent."  ^'^ 

Wherever  we  find  the  essential  characteristics  of  a  judgment  of 
nonsuit,  whatever  may  be  ihe  language  employed  in  the  record-cntr>'. 
the  same  trait  of  inconclusiveness  attaches  to  the  adjudication. 
Thus,  for  example,  the  entry  of  "neither  party"  (proceeds  further 
with  the  action)  is  no  evidence  of  an  adjudication  of  the  merits,  and 
no  bar  to  a  future  action ;  it  is  merely  equivalent  to  a  nonsuit  and 
default  by  consent.^'*"  So  where  the  record  shows  that  the  piamtiff 
failed  to  appear  and  his  writ  was  "abated  and  dismissed,"  the  de- 
fendant recovering  five  dollars  and  costs,  this  amounts  to  no  more 
than  a  nonsuit,  and  will  not  bar  a  second  action.*'*  Again,  a  judg- 
ment simply  dismissing  the  demand  of  an  intervenor,  on  the  ground 
that  he  was  absent  and  not  represented  at  the  trial  of  the  cause,  can- 
not support  the  plea  of  res  judicata.  "The  judgment  is  strictly  one 
of  nonsuit."  ***^     So  in  suits  in  eqtiity  where  the  plaintiff  has  a  right 

137  Homer  v.  Brown,  16  How.  354,  14  L.  Ed.  970.  To  the  same  eflfect  In- 
habitants of  Knox  V.  Inhabitants  of  Waldoborough,  5  Me.  185;  Derbj  t. 
Jacques,  1  Cliff.  432,  Fed.  Cas.  No.  3,817. 

18  8  Marsh  y.  Hammond,  11  Allen  (MassO  483. 

i8»  Haws  V.  Tiernan,  53  Pa.  192. 

140  Bonrg  y.  Gerding,  33  La.  Ann.  1369.  So,  also,  an  order,  made  on  mo- 
tion of  relator's  attorney,  dismissing  an  information  In  the  nature  of  a  quo 
warranto,  without  prejudice  to  further  action  in  another  proceeding,  and  giv- 
ing leave  to  withdraw  the  information,  is  in  effect  an  order  of  uonsolt  on 
motion  of  relator's  attorney,  and  not  a  final  judgment  on  the  merits  of  tiie 
cause,  and  does  not  bar  a  subsequent  action  on  the  same  claim  in  another 
court.    State  v.  Anderson,  26  Fla,  240,  8  South.  1. 
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to  have  his  bill  dismissed,  and  does  so,  because  he  is  not  ready  for 
trial,  the  order  of  dismissal  is  in  the  nature  of  a  nonsuit,  and  is  no 
bar  to  another  bill.^**  So  where  a  judgment  is  reversed  on  appeal 
upon  technical  grounds  not  involving  the  merits,  a  simple  judgment 
of  reversal  constitutes  no  bar  to  a  second  action  for  the  same  de- 
mand, but  has  the  same  effect  as  a  judgment  of  nonsuit.  And  where 
the  ground  of  reversal  does  not  appear,  the  burden  of  proof  is  on  the 
party  who,  in  a  subseqtient  suit,  relies  upon  the  adjudication  as  a 
bar.^" 

§  700.    Judgment  on  Retrazit* 

"A  retraxit  is  the  open,  public,  and  voluntary  renunciation  by  the 
plaintiff  in  open  court  of  his  suit  or  cause  of  action,  and  if  this  is 
done  by  the  plaintiff  and  a  judgnjent  entered  thereon  by  the  defend- 
ant, the  plaintiff's  right  of  action  is  forever  gone."  **•  "A  retraxit 
differs  from  a  nonsuit  in  that  the  one  is  positive  and  the  other  neg- 
ative; the  nonsuit  is  a  mere  default  and  neglect  of  the  plaintiff,  and 
therefore  he  is  allowed  to  begin  his  suit  again  upon  payment  of  costs ; 
but  a  retraxit  is  an  open  and  voluntary  renunciation  of  his  suit  in 
court,  and  by  this  he  forever  loses  his  action."  "*  It  is  well  settled, 
therefore,  that  a  retraxit  is  a  present  and  perpetual  release  of  all 
right  of  action  for  the  subject-matter  of  the  suit,  and  a  judgment 
upon  it  estops  the  retractor  from  ever  afterwards  contesting  the  same 
matter.**'  It  is  the  admission  by  the  plaintiff,  on  the  record,  that 
he  has  no  cause  of  action,  which  constitutes  the  bar  and  operates  as 
an  estoppel.***  But  it  must  be  done  after  declaration  filed ;  other- 
wise it  is  a  mere  discontinuance  or  nonsuit,  and  no  bar,  because  no 
cause  of  action  is  disclosed  on  the  record.**^     A  judgment  entered 

141  Kempton  t.  Burgess,  136  Mass.  192. 

1"  Vaughan  v^  O'Brien.  57  Barb.  (N.  Y.)  491. 

14S  Cunningham  t.  Schley,  68  Ga.  105. 

i««  3  BL  Comm.  296. 

i*»B€echer  v.  Shirley,  Cro.  Jae.  211;  Cunningham  v.  Schley,  68  Ga.  105; 
Thomason  ▼.  Odum,  31  Ala.  108,  68  Am.  Dec.  159;  Harris  v.  Preston,  10  Arlc. 
tun;  Lambert  v.  Sandford,  2  Blackf.  (Ind.)  137,  18  Am.  Dec.  149;  Evans  v. 
McMahan,  1  Ala.  45;  Coffman  v.  Brown,  7  Smedes  &  M.  (Miss.)  125.  45  Am. 
Dec.  299:  Lowry  v.  McMillan,  8  Pa.  157,  49  Am.  Dec.  501;  Exchange  Banlt 
▼.  Gilman,  17  Clan.  Snp.  Ct  108. 

"•  Coffman  v.  Brown,  7  Smedes  &  M.  (Miss.)  125,  45  Am.  Dec.  299. 

»4T  Lowry  v.  McMillan,  8  Pa.  157,  49  Am.  Dec.  501. 
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Upon  motion  of  defendant's  attorney  of  record,  with  the  consent  of 
plaintiff's  attorney,  that  "it  appearing  that  the  subject-matter  in  this 
suit  has  been  adjusted  and  settled  by  the  parties,  it  is  therefore  or- 
dered that  this  cause  be,  and  the  same  is  hereby,  dismissed,"  is  held 
to  be  a  judgment  on  the  merits,  final  in  form  and  nature,  being  in  the 
nature  of  a  judgment  on  retraxit,  and  therefore  a  bar  to  a  subsequent 
suit  against  the  defendant  on  the  same  cause  of  action.***  But  where 
a  judgment  in  ejectment  was  entered  in  favor  of  the  plaintiff,  on  con- 
dition that  he  should  enter  a  remittitur  for  certain  interfering  sur- 
veys specifically  described,  such  a  remittitur  is  not  a  retraxit,  and 
is  not  a  bar  to  another  suit.***  And  the  entry  of  a  nonsuit  as  to  one 
of  two  co-obligors  in  an  action  on  a  bond  is  not  a  retraxit  as  to 
him.*'**  A  nominal  plaintiff,  assignor  of  a  chose  in  action,  suing  for 
the  benefit  of  his  assignee,  cannot,  by  a  dismissal  of  the  suit  under  a 
collusive  agreement  with  the  defendant,  create  a  valid  bar  against  any 
subsequent  suit  for  the  same  cause  of  action.  This,  it  is  said,  would 
certainly  not  be  a  retraxit,  and  if  it  were,  it  would  not  avail  th^  par- 
ties, being  procured  by  fraud.*** 

§  701.    Dlsoontlnvanoe. 

At  the  common  law,  "a  discontinuance  is  somewhat  similar  to  a 
nonsuit;  for  when  a  plaintiff  leaves  a  chasm  in  the  proceedings  of 
his  cause,  as  by  not  continuing  the  process  regularly  from  day  to 
day  and  time  to  time,  as  he  ought  to  do,  the  suit  is  discontinued, 
and  the  defendant  is  no  longer  bound  to  attend,  but  the  plaintiff 
must  begin  again,  by  suing  out  a  new  original,  usually  paying  costs 
to  his  antagonist."  ****  But  in  modern  practice  this  is  not  the  sole 
application  of  the  term.     "The  word  is  also  frequently  used  to  indi- 

i*«  United  States  v.  Parker,  120  U.  S.  89.  7  Sup.  Ct.  4o4,  30  L.  Ed.  601. 
But  it  has  been  held  that  a  judgment  in  the  nature  of  a  retraxit  must  be 
entered  by  the  plaintiff  personally,  and  cannot  be  effected  by  stipulation  of 
counsel,  so  as  to  bar  plaintiff's  subsequent  action  on  the  same  claiuL  Hal- 
lack  V.  Ix)ft,  19  Colo.  74,  34  Pac.  568. 

1*8  Gibson  v.  Chouteau,  7  Mo.  App.  1. 

150  Crawford's  Atlm'r  v.  Glass*  Ex'rs,  33  N.  C.  118. 

iM  Welch  V.  Mandeville.  1  Wheat.  2:13,  4  L.  Ed.  79.  See  Tate  v.  Ban!?  cf 
State  of  New  York,  OG  Va.  7G5,  32  S.  E.  476, 

152  3  Bl.  Coram.  296. 
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cate  that  'the  plaintiff  discontinues  his  action/  The  judgment  in 
such  case  is  no  more  than  an  agreement  not  to  proceed  farther  in 
that  suit  against  that  particular  defendant.  Such  judgment  is  not 
a  bar  to  any  future  action  against  the  same  party."  ^'^ 

I  702.    Jvdemeiit  of  Hon  Pros. 

A  judgment  of  non  pros,  is  exactly  similar  in  its  effects  to  one  of 
nonsuit, — that  is,  it  is  no  bar  to  a  new  suit  on  the  same  cause  of 
action.  This  .subject  was  discussed  in  Howes  v.  Austin,^**  where, 
according  to  the  account  of  the  case  given  by  the  court  in  its  opinion, 
"the  plaintiff  was  called  and  defaulted  for  want  of  a  replication  to 
the  defendant's  plea  to  the  first  and  second  counts  of  the  declaration. 
The  plaintiff  had  failed  to  reply  within  the  time  required  by  a  rule 
of  the  court.  A  judgment  was  entered  that  the  defendant,  as  to 
those  counts,  go  hence  without  day.  This  presents  the  question  as 
to  the  effect  of  this  judgment.  It  is  contended  by  plaintiff  in  error 
that  this  judgment  is  a  bar  to  a  future  recovery  on  the  cause  of  action 
described  in  those  counts,  whether  in  the  same  or  a  different  action." 
But  after  quoting  from  3  Bl.  Comm.  296,  and  2  Archb.  Pr.  p.  229,  the 
court  continued :  *'If,  as  Blackstone  says,  it  is  a  judgment  of  non- 
suit, or,  as  Archbold  says,  it  is  a  final  judgment  for  costs  only, 
there  can  be  no  pretense  that  it  operates  to  bar  a  future  recovery  in 
that  or  any  other  action.  Its  only  effect  is  to  turn  the  plaintiff  out 
of  the  court,  on  the  cause  of  action  non-prossed,  leaving  him  at 
liberty  to  proceed  for  its  recovery  precisely  as  though  the  declaration 
or  count  non-prossed  had  never  been  filed."  On  the  same  principle, 
a  nolle  prosequi  to  the  whole  declaration  is  nothing  more  than  a 
discontinuance,  and  therefore  constitutes  no  bar  to  a  future  action.*** 

issMose  V.  Farmers*  Baiik  of  Virginia,  27  Grat  (Va.)  252;  Reynolds  v. 
Honnessy,  17  R.  I.  ICO.  23  Atl.  639;  Dunham  v.  Carson,  37  S.  C.  260,  15  S.  E. 
«50;  Weingartner  v.  Missouri  Lumber  &  Mining  Ck).  (Ky.)  44  S.  W.  355; 
Phank  v.  Woodworth,  111  Mich.  642,  70  N.  W.  140;  Oliver  v.  Lansing,  48 
Neb.  338,  67  N.  W.  105.    See,  also,  Gibson  v.  Gibson,  20  Pa.  0. 

"«  35  Ul.  396,  412. 

)  SB  Lambert  y.  Sandford,  2  Blackf.  and.)  137,  18  Am.  Dec.  149.  And  see 
Book  V.  United  States,  31  Ct.  01.  272;  Gabrlelson  v.  Waydell  (C.  C.)  67  Fed. 
342.  Bat  in  Maryland  a  verdict  for  nominal  damages,  followed  by  a  judg- 
ment of  non  pros.,  is  a  conclusive  adjudication  of  the  amount  of  the  debt. 
Berkley  v.  Wilson,  87  Md.  210,  SO  Aa  502. 
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§  703*    Dlsmisftal  of  Gomplaiat* 

In  those  states  where  the  code  system  of  pleading  and  practice 
obtains,  the  authorities  i\old  generally  that  the  mere  dismissal  of 
a  complaint  in  an  action  at  law,  even  after  the  plaintiff  has  put  in  his 
evidence  on  the  trial,  has  no  more  force  than  a  nonsuit  at  common 
law,  and  does  not  bar  a  subsequent  action  for  the  same  cause."* 
As  there  may  be  various  sorts  of  nonsuits,  considered  with  reference 
to  the  stage  of  the  cause  at  which  entered,  and  in  respect  to  the 
question  of  the  plaintiff's  acquiescence,  so  will  it  be  with  judgments 
of  dismissal.  And  in  the  first  place,  it  is  perfectly  evident  that  a 
judgment  entered  upon  the  dismissal  of  a  complaint  because  of  the 
plaintiff's  failure  to  appear,  where  there  was  no  trial  of  the  action 
and  no  consideration  of  its  merits,  cannot  be  a  bar  to  a  subsequent 
suit.**^^  And  when  it  appears  from  the  record  that  the  court  never 
determined  the  merits  of  the  controversy  nor  rendered  any  judgment 
affecting  the  same,  but  simply  dismissed  the  plaintiff's  action,  without 
trial  and  without  evidence,  such  judgment  does  not  support  a  plea 
of  former  adjudication.***  But  again,  the  dismissal  may  be  vol- 
untary on  the  part  of  the  plaintiff.  Thus,  where  an  action  has  been 
tried  and  a  verdict  for  the  plaintiff  set  aside  by  the  court,  and  a  new 
trial  granted,  the  plaintiff  has  a  right  to  dismiss  or  discontinue  his 
action  the  same  as  if  no  trial  had  ever  been  had,  and  such  dismissal 

i«fl  Mechanics'  Banking  Ass'n  v.  Maripoosa  Co.,  7  Bob.  (N.  Y.)  225;  Dextw 
V.  Clark,  35  Barb.  (N.  Y.)  271;  Colt  v.  Beard,  33  Barb.  (N.  Y.)  357;  Wheeler 
V.  Ruckman,  51  N.  Y.  391;  Smith  v.  Ferris,  1  Daly  (N.  Y.)  18;  Bond  v.  Me- 
Nlder,  25  N.  C.  440;  HuklU  v.  Maysville  &  B.  S.  R.  Co.  (C.  C.)  72  Fed.  745; 
Hauselt  v.  Patterson,  124  N.  Y.  349.  26  N.  E.  937;  Gould  v.  Chicago.  B.  & 
Q.  B.  Co.,  61  Hun,  625,  15  N.  Y.  Supp.  895;  Campbell  v.  Potts,  119  N.  a  530. 
26  S.  B.  50;  Rudolph  v.  Underwood,  88  Ga.  664,  16  S.  E.  55;  Kopf  v.  Hu<*liis. 
11  Tex.  Cflv.  App.  86,  32  S.  W.  41;  Gerber  v.  Gerber,  155  lU.  219,  40  N.  E. 
581;  Jones  v.  Hunter,  32  lU.  App.  445;  McWhorter  v.  Norris,  9  Ind.  App. 
490,  34  N.  E.  854;  Bank  of  Maywood  v.  McAUister^s  Estate.  56  Neb.  188,  76 
N.  W.  552;  Parks  v.  Dunlap,  86  Cal.  189,  25  Pac.  916;  Fisk  v.  Parker.  14  U- 
Ann.  491;  Crews  v.  Cleghorn,  13  Ind.  438,  But  see  Bostwlck  v.  Abbott  40 
Barb.  (N.  Y.)  331;  People  v.  Smith,  51  Barb.  (N.  Y.)  360. 

i»7  Miller  V.  McGuckln,  15  Abb.  N.  C.  (N.  Y.)  204;  Hibler  T.  Shipp,  W 
Ky.  64. 

138  lluerhes  v.  Walker,  14  Or.  481,  13  Pac.  45a 
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will  be  no  bar  to  another  suit  for  the  same  cause  of  action.^'*  A 
judgment  of  dismissal  may  also  be  asked  for,  on  the  trial,  at  the  con- 
clusion of  the  plaintiff's  evidence  in  chief.  And  the  granting  of  such 
a  motion  can  have  no  greater  eflfect  upon  the  cause  of  action  than 
an  involuntary  nonsuit  entered  at  the  same  sta^e.  In  point  of  fact 
the  two  are  identical.  Hence  the  cases  hold  that  the  dismissal 
by  the  court  of  an  action  at  law,  while  the  same  is  on  trial  and  ''be- 
fore its  final  submission,"  upon  the  ground  that  the  plaintiff  has 
failed  to  establish  his  cause  of  action,  is  not  a  final  determination  on 
the  merits,  and  therefore  not  pleadable  against  another  action  for  the 
same  cause.**®  Indeed,  in  New  York,  the  cases  go  so  far  as  to  hold 
that  where,  upon  the  trial  of  a  legal  action,  at  the  close  of  the  testi- 
mony upon  both  sides,  the  complaint  is  dismissed,  this  is  no  bar  to 
another  action  for  the  same  cause.***  But  the  general  disposition 
of  the  authorities  is  to  hold  that  while  a  judgment  of  dismissal, 
where  there  has  not  been  a  hearing  upon  the  merits,  is  not  a  bar 
to  another  action,**'  yet  such  a  judgment,  after  a  hearing  on  the 
merits,  is  conclusive  on  the  plaintiff  as  to  all  facts  involved  in  the 
issue.'*'     In  Louisiana,  a  judgment  dismissing  the  plaintiff's  demand 

"»  Pbelps  ▼.  Winona  &  St  P.  R.  Ck).,  37  Minn.  485,  35  N.  W.  273,  5  Am.  St. 
Rep.  867;  Pierce  v.  HUton,  102  Gal.  276,  36  Pac.  595.  But  compare  McFadden 
T.  Schroeder,  4  Ind.  App.  305,  30  N.  E.  711. 

"0  Graver  v.  Gbristian,  34  Minn.  397,  26  N.  W.  8;  Andrews  v.  School  Dis- 
irict,  35  Minn.  70,  27  N.  W.  308;  Woods  v.  LindvalL  4  U.  S.  App.  49,  1  C.  C. 
A.  37,  48  Fed.  62. 

i«i  Wheeler  v.  Ruckman,  51  N.  Y.  391.  And  see  Louisville,  N.  A.  &  0.  Ry. 
Co.  T.  WyUe,  1  Ind.  App.  136,  27  N.  B.  122;  Phipps  v.  Alford,  95  Ga.  215,  22 
8.  E.  152.  But  in  New  York,  a  statute  (Gode  Giv.  Proc.  §  1209)  provides  that 
a  judgment  of  dismissal  after  trial  shall  bar  a  new  suit  for  the  same  cause 
of  action  only  where  it  expressly  appears  that  the  dismissal  was  on  the 
merits.  As  to  the  effect  of  this  statute,  see  NicoU  y.  Karrick,  28  Misc.  Rep. 
19a.  58  N.  Y.  Supp.  1018;  Stokes  v.  Stokes,  49  App.  Div.  302,  63  N.  Y.  Supp. 
887;  VoweU  v.  Twenty-Third  St  Ry.  Go.,  14  Misc.  Rep.  538,  35  N.  Y.  Supp. 
1082. 

>»»PhUpott  V.  Brown,  16  Neb.  387,  20  N.  W.  288;  Burgess  v.  American 
Mortgage  Co,,  119  Ala.  669,  24  South.  727. 

»•»  Amory  v.  Amory,  26  Wis.  152;  Brothers  ▼.  Higgins,  5  J.  J.  Marsh.  (Ky.) 
6r>8;  Best  v.  Iloppie,  3  Colo.  137;  Hubbell  v.  United  States,  171  U.  S.  208. 
18  Sup.  Gt'.  828.  43  L.  Ed.  136;  Flanders  v.  HaU,  159  Mass.  95,  34  N.  E.  178; 
(Goodman  v.  Malcolm,  5  Knn.  App.  285.  48  Pac.  439.  See  Gameron  v.  Chicago, 
M.  &  St  P.  B.  Co.,  51  MInu.  153,  53  N.  W.  199. 
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without  any  qualification  of  language  or  reservation  (such  as  the 
ordinary  phrase  ''as  in  case  of  nonsuit"),  when  such  judgment  is 
rendered  after  a  trial  on  the  issues  made  in  the  case,  will  be  con- 
sidered final  and  definitive,  and  a  bar  to  a  second  action  on  the 
same  subject-matter.*** 

I  704.    Jvdcmeat  in  Test  Case. 

There  is  one  possible  exception  to  the  rule  of  the  inconclusiveness 
of  a  nonsuit,  viz.,  where  the  parties  have  agreed  to  abide  by  the 
decision  that  may  be  rendered  in  a  test  case.  Thus,  where  several 
ejectments  were  pending  between  one  claiming  title  and  persons  hav- 
ing only  the  naked  possession  of  lands,  and  an  agreement  was  made 
between  all  the  parties  that  the  suits  should  be  stayed  and  should 
await  the  event  of  a  suit  between  other  parties  in  which  the  same 
questions  arose,  it  was  held  that  a  judgment  in  that  suit  would 
operate  as  an  estoppel  between  the  parties  to  the  agreement,  even 
although  the  judgment  was  one  as  in  case  of  nonsuit*  •• 

i  705.    Afi^reed  Jvdsments. 

In  regard  to  the  conclusiveness  of  agreed  judgments  there  is  some 
difference  of  opinion.  But  the  majority  of  cases  in  this  country 
hold  that  a  judgment  is  none  the  less  effective  as  a  bar  because  its 
merits  were  determined  in  whole  or  in  part,  by  the  agreement  of  the 
parties.^**    Thus,  in  New  Jersey,  it  is  said  to  be  immaterial  "whether 

i«4  Granger  v.  Singleton,  32  La.  Ann.  808. 

109  Brown  v.  Sprague,  5  Denio  (N.  Y.)  545.  Compare  Gray  v.  Daniels,  IS 
App.  Dlv.  465,  45  N.  Y.  Supp.  1106.  See  Bank  of  Commerce  v.  City  of  Loais- 
yille  (C.  C.)  88  Fed.  398.    And  see  §  545,  supra. 

!••  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  United  States,  113  U.  S.  261,  5  Sap.  Ct 
460,  28  L.  Ed.  971;  Pelton  v.  Mott,  11  Vt.  148.  34  Am.  Dec.  678;  Cbamber- 
lain  V.  Preble,  11  Allen  (Mass.)  370;  Brown  v.  Sprague.  5  Denio  (X.  Y.)  540: 
French  v.  Shotwell,  5  Johns.  Ch.  (N.  Y.)  555;  Richmond  &  P.  R.  Co.  v.  Ship- 
pen,  2  Pat.  &  H.  (Va.)  327;  Hoover  v.  Mitchell,  25  Grat  (Va.)  387;  Kldd  r. 
Huff.  105  Ga.  209,  31  S.  E.  430;  Donnelly  v.  Wilcox,  113  N.  C.  408,  18  &  E. 
339;  Adler  v.  Van  Kirk  Land  &  C.  Co..  114  Ala.  551,  21  South.  490,  62  Am. 
St  Rep.  133;  Jarboe  v.  Smith,  10  B.  Mon.  (Ky.)  257,  52  Am.  Dec.  541;  Wpoe 
V.  Spiers,  7  Humph.  (Teun.)  3^;  Dimn  v.  Pipes,  20  La.  Ann.  27C;  Green- 
wood V.  City  of  New  Orleans,  12  La.  Ann.  426;  Fletcher  v.  Holmes,  25  InJ. 
458. 
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the  decree  was  obtained  by  consent  or  by  a  decision  of  the  court 
upon  the  points  in  controversy.  The  conclusiveness  of  a  judgment 
upon  the  rights  of  the  parties  does  in  nowise  depend  upon  its  form 
or  upon  the.  fact  that  the  court  investigated  or  decided  the  legal 
principles  involved.  A  judgment  by  default  or  upon  confession 
is  in  its  nature  just  as  conclusive  upon  the  rights  of  the  parties  be- 
fore the  court  as  a  judgment  upon  demurrer  or  verdict."  ^'^  So 
in  Massachusetts,  an  agreed  statement  may  be  the  proper  foundation 
of  such  a  judgment  as  will  constitute  a  bar  to  a  new  suit  between  the 
same  parties  for  the  same  cause  of  action.^**  So  in  California,  a 
judgment  entered  upon  a  stipulation  of  the  parties  after  issue  joined, 
has  the  same  effect  as  an  estoppel  as  if  the  action  had  been  tried  on 
the  merits.^**  In  Indiana  it  is  held  that  the  judgment  will  bind  those 
by  whose  agreement  it  has  been  entered,  notwithstanding  the  plead- 
ings would  not,  in  a  contested  case,  authorize  such  a  judgment.^^® 
A  contrary  rule,  however,  prevails  in  England,  and  has  been  main- 
tained in  a  few  cases  in  this  country.^^^  The  doctrine  of  these  cases 
is  that  nothing  can  be  considered  res  judicata,  except  a  matter  upon 
which  the  court  has  exercised  its  judicial  mind,  coming  to  a  conclu- 
sion that  one  side  is  right,  and  pronouncing  a  decision  accordingly, 
and  that  when  a  judgment  or  decree  is  rendered  by  consent,  or  is 
the  result  of  compromise,  it  cannot  be  admitted  under  this  descrip- 
tion. The  argument  is  not  without  weight.  And  perhaps  the  estop- 
pel created  by  such  a  judgment  ought  rather  to  be  rested  on  the 
voluntary  undertaking  of  the  parties  to  abide  by  the  result  than  on 
the  strict  principle  of  res  judicata. 

i  706.    DUmlMud  of  Suit  *'Asreed.'» 

By  general  agreement  of  the  authorities  it  is  now  well  settled  that 
a  judgment  dismissing  a  suit  "agreed"  is  a  bar  to  any  further  action 

"■  Gilford  V.  Thorn,  9  N.  J.  Eq.  702,  722. 

"» Derby  v.  Jacques.  1  Cliff.  423,  Fed.  Cas.  No.  3,817. 

»•»  McCreery  ▼.  Fuller,  63  Cal.  30. 

>'•  Fletcher  v.  Holmes,  25  lod.  458. 

171  Jenkins  ▼.  Bobertsou,  L.  R.  1  H.  L.  So.  117  (but  compare  In  re  South 
American  &  Mexican  Co.  [1895]  1  Ch.  37);  Wadhams  v.  Gay,  73  III.  415; 
Lamb  v.  Gatlin,  22  N.  0.  37;  Edgerton  v.  Muse,  2  HiU.  Eq.  (S.  C.)  51;  Luckett 
T.  Canadian  &  American  Moitg.  &  Trust  Co.,  47  La.  Ann.  1259,  17  South.  836. 
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*for  the  same  cause.*^*  Says  the  court  in  Virginia:  "The  judgment 
of  a  court  of  competent  jurisdiction,  dismissing  a  suit  agreed,  upon 
the  ground  that  it  has  been  agreed  by  the  parties,  is  a  final  determi- 
nation, as  to  those  parties,  of  the  matters  Utigated  in 'that  suit.  It 
is  virtually  an  acknowledgment  by  the  plaintiff  in  open  court,  as  in 
retraxit,  that  the  plaintiff  has  no  cause  of  action,  or  rather  no  further 
cause  of  action.  It  is  not  merely  an  abandonment  of  his  suit  by  the 
plaintiff,  as  in  a  nonsuit ;  it  is  the  concurrent  action  of  both  parties. 
It  is  a  representation  by  the  plaintiff  to  the  court  that  the  suit  has 
been  agreed,  which  is  assented  to  by  the  defendant,  and  thereupon 
the  suit  is- dismissed  agreed  by  the  judgment  of  the  court,  without 
costs  to  either  party.  To  say  that  a  suit  is  agreed  by  the  parties  is, 
in  effect,  to  say  that  the  cause  of  the  suit  has  been  agreed.  It  is  a 
declaration  of  record,  sanctioned  by  the  judgment  of  the  court,  that 
the  cause  ef  action  has  been  adjusted  by  the  parties  themselves  in 
their  own  way,  and  that  the  suit  is  dismissed  agreed."  *^*  The  exact 
position  taken  by  these  cases  is  still  further  defined  by  the  supreme 
court  of  California  in  the  following  language :  "We  are  not  to  be 
understood  as  holding  that  a  mere  dismissal  of  an  action  by  the 
plaintiff  under  the  statute,  and  without  any  agreement  on  his  part  to 
do  so,  is  to  be  held  to  constitute  a  bar  to  its  renewal,  nor  that  a  judg- 
ment of  nonsuit,  even  entered  by  consent,  would  have  that  effect: 
but  only  that  a  judgment  of  dismissal,  when  based  upon  and  entered 
in  pursuance  of  the  agreement  of  the  parties,  must  be  understood, 
in  the  absence  of  anything  to  the  contrary  expressed  in  the  agree- 
ment and  contained  in  the  judgment  itself,  to  amount  to  such  an 
adjustment  of  the  merits  of  the  controversy,  by  the  parties  them- 
selves, through  the  judgment  of  the  court,  as  will  constitute  a  de- 
fense to  another  action  afterward  brought  upon  the  same  cause  of 

1T2  Bank  of  the  Commonwealth  v.  Hopkins.  2  Dana  (Ky.)  393;  Jarl>oe  v. 
Smith,  10  B.  Mon.  (Ky.)  257,  52  Am.  Dec.  541;  Merritt  v.  Campbell  4T  CaL 
542;  PhUlpotts  v.  BlasdeU,  10  Nev.  19;  Hoover  v.  Mitchell.  25  Grat.  (Va.)  3ST; 
Wohlford  V.  Compton,  79  Va.  333;  Ford  v.  Roberts,  14  Colo.  291.  23  Pac.  32i 
See,  per  contra,  Hoffman  v.  Porter,  2  Brock.  15(5,  Fed.  Cas.  No.  6,577;  Bisbop 
V.  McGIlllB,  82  Wis.  120,  51  N.  W.  1075.  And  compare  Allison  v,  Hess.  23 
Iowa,  388. 

ITS  Hoover  v.  Mitchell,  25  Grat  387. 
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action/'  ^^*  And  if  the  parties  are  bound,  so  also  are  their  privies. 
Thus  a  stipulation,  by  which  all  the  parties  to  a  suit  involving  the 
title  to  certain  land  compromised  and  dismissed  the  action,  is  a  bar 
to  a  suit  involving  the  title  to  the  same  property  by  a  grantee  of  one 
of  the  parties  who  purchased  with  knowledge  of  the  agreement.*^' 

I  707.    Judgment  on  Demmvev* 

There  can  be  no  doubt  that  a  judgment  rendered  upon  a  demurrer 
is  equally  conclusive,  by  way  of  estoppel,  of  the  facts  confessed  by 
the  demurrer  as  would  be  a  verdict  and  judgment  finding  the  same 
facts.*^*  But  a  judgment  on  a  demurrer,  based  on  merely  formal 
and  technical  defects,  is  no  bar  to  a  suit  on  an  amended  declaration 
correctly  setting  forth  a  good  cause  of  action.^'''  For  example,  an 
action  having  been  brought  against  S.  individually,  he  pleaded  in  bar 
that  he  had  executed  the  contract  in  question,  not  on  his  own  ac- 
count, but  in  behalf  of  a  certain  company  and  in  his  capacity  of  di- 
rector and  agent  of  the  company  and  not  otherwise.  The  plaintiff 
demurred,  and  the  court  gave  judgment  against  S.  for  want  of  an 
averment  in  his  plea  of  an  authority  from  the  company  to  execute  the 
contract.  It  was  held  that  this  decision  was  not  conclusive  as  to  the 
question  of  the  personal  responsibility  of  S.  on  the  contract,  because 

i?4  Herrltt  v.  Campbell,  47  Gal.  542.  But  a  judgment  of  dismissal  by  con- 
tent which  shows  on  Its  face  that  it  Is  not  the  result  of  an  adjustment  of 
the  controversy,  Is  not  a  bar  to  a  subsequent  suit.  Marshall  v.  Otto  (C.  G.) 
B9  Fed.  240. 

1"  Grossman  v.  Davis.  79  Gal.  603,  21  Pac.  963. 

"•  Van  Horn  v.  Van  Horn  (N.  J.)  21  Atl.  1069;  Jordan  v.  Falrcloth,  34  Ga. 
47;  Johnson  v.  Pate,  90  N.  C.  334;  Gameron  v.  Hlnton  (Tex.  Civ.  App.)  48 
S.  W.  24;  McDowell  v.  Chesapeake,  O.  &  S.  W.  B.  Co.,  90  Ky.  346,  14  S.  W. 
338;  Hyatt  t.  Challlss,  59  Kan.  422,  53  Pac.  467;  Luttrell  v.  Reynolds,  63 
Ark.  251,  37  S.  W.  1051;  City  of  La  Porte  v.  Organ,  5  Ind.  App.  369,  32  N. 
E.  342;  Klgpel  v.  Laparle,  74  111.  306;  McKean  v.  Jones,  19  Can.  S.  C.  R.  489. 

"T  Gnman  r.  Blres,  10  Pet.  298,  9  L.  Ed.  432;  Aurora  City  v.  West,  7  Wall. 
fiO.  19  L.  Ed.  42;  Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry.  Co.,  142  U.  S.  306,  12 
Sup.  Ct  188.  35  L.  Ed.  1055;  Chapin  ▼.  Curtis,  23  Conn.  388;  Com.  v.  God- 
dard,  18  Mass.  456;  Foster  v.  Com.,  8  Watts  &  S.  (Pa.)  77;  Pap  worth  v. 
City  of  Fitzgerald,  111  Ga.  54,  36  S.  E.  311;  Crumpton  v.  State,  43  Ala.  31; 
Alabama  &  V.  Ry.  Co.  v.  McCerren,  75  Miss.  687,  23  South.  423;  Nickelson 
V.  Ingram,  24  Tex.  630;  Birch  v.  Funk,  2  Mete.  (Ky.)  544;  Thomas  v.  Bland. 
^  Ky.  1,  14  8.  W.  955;  Griffin  v.  Seymour,  15  Iowa,  30,  83  Am.  Dec.  396. 
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it  turned  merely  upon  the  question  of  special  pleading  and  was  not 
on  the  merits.^^*  So  again,  a  former  judgment  on  demurrer  between 
the  same  parties,  wherein  the  plaintiff  claimed  damages  of  the  de- 
fendant for  injury  to  his  estate  in  consequence  of  the  laying  and  op- 
erating a  railroad  in  the  street  on  which  his  estate  abutted,  the  plain- 
tiflF  not  claiming  to  be  the  owner  of  the  fee  in  the  soil  to  the  middle 
of  the  street,  is  not  a  bar  to  a  second  suit  upon  the  same  cause  of 
action,  when  the  new  declaration  supplies  that  important  aver- 
ment.*^* But  on  the  other  hand,  a  judgment  on  a  demurrer  which 
goes  to  the  merits,  disposing  of  the  whole  cause  of  action,  is  affimied 
by  all  the  authorities  to  be  a  bar  to  a  subsequent  suit  upon  the  same 
claim  or  demand, — ^as  completely  so  as  though  the  action  had  been 
submitted  to  a  jury  and  a  verdict  and  judgment  had  thereon."*  The 
United  States  supreme  court,  investigating  the  whole  subject  with 
care  and  thoroughness,  has  reached  the  conclusion  that  the  author- 
ities establish  the  two  following  propositions :  "First.  That  a  judg- 
ment rendered  upon  demurrer  to  the  declaration  or  to  a  material 
pleading,  setting  forth  the  facts,  is  equally  conclusive  of  the  matters 
confessed  by  the  demurrer  as  a  verdict  finding  the  same  facts  would 
be,  since  the  matters  in  controversy  are  established  in  the  former 
case,  as  well  as  in  the  latter,  by  matter  of  record ;  and  the  rule  is,  that 
facts  thus  established  can  never  after  be  contested  between  the  same 

178  Skinner  y.  Dayton,  19  Johns.  (N.  Y.)  513,  10  Am.  Dec.  286. 

i7»  Florida  Southern  Ry.  Co.  v.  Brown,  23  Fla.  104.  1  South.  512. 

180  Gould  y.  Eyansville  &  C.  R.  Co.,  91  U.  S.  533,  23  L.  Ed.  416;  Bissell  t. 
Spring  Valley  Tp.,  124  U.  S.  232,  8  Sup.  Ct.  495,  31  L.  Ed.  411;  Bowdoln  Col- 
lege V.  Merrltt  (C.  C.)  G3  Fed.  213;  St  Johnsbury  &  L.  a  R.  Co.  v.  Hunt, 
59  Vt  294,  7  Atl.  277;  Bouchaud  v.  Dias,  3  Denio  (N.  Y.)  238;  Gray  t.  Graj. 
34  Ga.  499;  Carey  v.  Giles,  10  Ga.  9;  Fain  v.  Hughes,  108  Ga.  537,  33  &  E. 
1012;  Straw  v.  Illinois  Cent.  R.  Co.,  73  Miss.  446,  18  South.  847;  Perldiis  r. 
Moore,  16  Ala.  17;  City  Bank  of  New  Orleans  v.  Walden,  1  La.  Ann.  46; 
Parker  v.  Spencer,  61  Tex.  155;  Cameron  v.  Hinton  (Tex.  Civ.  App.)  48  S. 
W.  616;  McLaughlin  v.  Doane,  40  Kan.  392,  19  Pac.  853,  10  Am.  St  Rep,  210; 
Estep  v.  Larsb,  21  Ind.  190;  Wilson  v.  Ray,  24  Ind.  156;  Vanlandingham  t. 
Ryan,  17  111.  25;  Keater  v.  Hock,  16  Iowa,  23;  Felt  v.  Turnure.  48  Iowa,  397; 
Coffin  V.  Knott,  2  G.  Greene  (Iowa)  582,  52  Am.  Dec.  537;  Connecticnt  Mnt 
Life  Ins.  Co.  t.  Smith,  117  Mo.  261,  22  S.  W.  623,  38  Am.  St.  Rep.  656:  Me- 
man  v.  Dalton.  71  Mo.  App.  14;  Wilson  v.  Lowry  (Ariz.)  52  Pac.  777;  Rob- 
inson y.  Howard.  5  Cal.  428;  Terry  v.  Hammonds,  47  Cal.  32;  State  T.  Moss, 
13  Wash.  42,  43  Pac.  373. 
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parties  or  those  in  privity  with  them.  Second,  that  if  judgment  is 
rendered  for  the  defendant  on  demurrer  to  the  declaration,  or  to  a 
material  pleading  in  chief,  the  plaintiff  can  never  after  maintain 
against  the  same  defendant  or  his  privies  any  similar  or  concurrent 
action  for  the  same  cause  upon  the  same  grounds  as  were  disclosed 
in  the  first  declaration ;  for  the  reason  that  the  judgment  upon  such 
a  demurrer  determines  the  merits  of  the  cause,  and  a  final  judgment 
deciding  the  right  must  put  an  end  to  the  dispute,  else  the  litigation 

would  be  endless But  it  is  equally  well  settled  that  if  the 

plaintiff  fails  on  demurrer  in  his  first  action  for  the  omission  of  an 
essential  allegation  in  his  declaration  which  is  fully  supplied  in  the 
second  suit,  the  judgment  in  the  first  suit  is  no  bar  to  the  second, 
although  the  respective  actions  were  instituted  to  enforce  the  same 
right ;  for  the  reason  that  the  merits  of  the  cause,  as  disclosed  in  the 
second  declaration,  were  not  heard  and  decided  in  the  first  ac- 
tion." *•*  We  may  cite  a  few  cases  in  illustration  of  the  practical 
working  of  these  rules.  Where  a  demurrer  challenges  the  validity 
of  the  contract  which  forms  the  basis  of  the  plaintiff's  claim,  and  is 
sustained,  it  is  a  bar  to  a  subsequent  action  on  the  contract.***  So 
a  decree  dismissing  a  bill  on  demurrer,  on  the  ground  of  lapse  of 
time  or  laches,  is  on  the  merits  and  will  bar  another  suit  upon  the 
same  cause.*'*  So  an  order  of  court  in  these  words,  "Upon  motion 
of  defendant's  counsel,  ordered  that  this  cause  be  dismissed  upon  the 
ground  that  the  allegations  in  the  petition  do  not  make  a  case  upon 
which  the  plaintiffs  can  recover,"  is  held  to  be  a  judgment  upon  de- 
murrer to  the  declaration,  and  operates  as  a  complete  bar  to  a  sec- 
ond suit  for  the  same  cause  of  action.*'*  But  on  the  other  hand, 
where  the  declaration  in  the  second  suit,  by  reason  of  new  averments, 
is  not  objectionable  to  the  demurrer  in  the  first,  the  issue  is  changed 
and  the  latter  suit  is  not  barred.**'     It  matters  not  to  which  of  the 

"I  Gould  ▼.  EvansviUe  &  C.  R.  Co.,  91  U.  S.  52G,  23  L.  Ed.  416. 

!•>  Robinson  v.  Howard,  5  Cal.  428. 

1"  Parkes  v.  aift,  9  Lea  (Tenn.)  524. 

»•«  Kimbro  ▼.  Virginia  &  T.  A.  L.  R.  Co.,  56  Ga.  185. 

"'Splcer  V.  United  States,  6  Ct  CI.  34;  Post  v.  Pearson,  108  U.  8.  418, 
2  Sup.  Ct.  799.  27  L.  Ed.  774;  Whaley  v.  Lawton,  57  S.  0.  198,  35  S.  B.  741; 
Alabama  &  V.  K3\  Co.  v.  McCerrln,  76  Miss.  087,  23  South.  876;  Connor  v. 
C'oifcon.  13  S.  D.  550,  83  N.  W.  58& 
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pleadings  the  demurrer  is  interposed,  or  which  of  the  parties  demurs; 
the  rules  are  the  same.  Thus  a  judgment  on  demurrer  to  an  answer 
setting  up  a  good  defense,  given  in  favor  of  the  party  pleading  it,  is 
a  bar  to  a  subsequent  suit  upon  the  same  claim.^**  But  in  order  to 
have  this  conclusive  effect,  it  is  necessary  that  a  judgment  should 
have  been  rendered  upon  the  decision  of  the  demurrer.  Where  the 
court  has  announced  a  decision  sustaining  a  demurrer,  which  in  effect 
defeats  the  plaintiff's  action,  and  the  entry  of  demurrer  sustained  has 
been  made  on  the  docket,  but  has  not  been  followed  by  formal  judg- 
ment for  the  defendant,  the  plaintiff  may  dismiss  or  discontinue  his 
suit,  and  bring  another  on  the  same  cause  of  action.^'^  The  same 
general  principles  apply  in  equity  as  well  as  at  law.  A  decree  dis- 
missing a  bill  in  chancery,  rendered  on  a  demurrer  which  embraces 
the  whole  merits  of  the  case,  will  support  a  plea  of  res  judicata."* 
But  where  it  amounts  merely  to  a  decision  that  the  complainant  has 
not  shown  facts  entitling  him  to  relief,  and  not  to  a  decree  upon  the 
merits,  it  is  no  bar  to  a  subsequent  proceeding  upon  the  same  cause 
of  action.**' 

186  Wilson  v.  Ray,  24  Ind.  156;  Bissell  T.  Spring  VaUey  Tp.,  124  U.  S.  225» 
8  Sup.  Ct.  495,  31  L.  Ed.  411. 

i»T  state  V.  Staylor,  70  Md.  472,  17  Atl.  392;  Scherff  v.  Missouri  Pac.  By. 
Co.,  81  Tex.  471,  17  S.  W.  39,  26  Am.  St.  Rep.  828;  Harrison  ▼.  Hartford 
Fire  Ins.  Co.  (Iowa)  80  N.  W.  309;  Slvers  V.  Sivers,  97  Oal.  518,  32  Pac  571. 
So,  where  a  petition  is  heard  on  demurrer,  an  order  by  the  judge  that  It 
would  be  dismissed  unless  amended  within  a  given  time  is  not  final  on  the 
merits,  but  the  whole  petition  is  open  for  amendment  within  the  time  limited: 
and  a  demurrer  to  the  petition  as  amended  opens  the  merits  of  the  pleadings 
for  a  fresh  adjudication.  Folsom  v.  Howell,  94  Ga.  112,  21  S.  E.  136.  Bat 
under  a  statute  (Code  Iowa  1873,  §  2654)  providing  that,  on  the  decision  of 
a  demurrer,  if  the  unsuccessful  party  fails  to  amend  or  plead  ova:,  the  same 
consequeuces  shall  ensue  as  though  a  verdict  had  passed  against  plaintiff, 
or  defendant  had  made  default,  it  was  held  that,  where  the  plaintiff  faOed 
to  amend  his  petition,  to  which  a  demurrer  had  been  sustained,  but  appealed 
to  the  supreme  court,  where  the  judgment  was  affirmed,  such  judgment  con- 
stituted a  final  adjudication,  which  would  bar  another  action  for  the  same 
cause.    Gregory  v.  Woodworth,  107  Iowa,  151,  77  N.  W.  837. 

i«8  City  Bank  of  New  Orleans  v.  Walden,  1  La.  Ann.  46. 

189  Detrick  v.  Sharrar,  95  Pa.  521. 
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I  708.    General  Demurrer  to  Deelaratioai. 

From  a  consideration  of  the  authorities  cited  in  the  preceding  sec- 
tion, we  are  prepared  to  find  that  a  judgment  sustaining  a  general 
demurrer  to  the  declaration  is  a  bar  to  a  new  suit  upon  the  same 
state  of  facts.  And  so  the  cases  hold.  "A  general  demurrer  admits 
the  facts  alleged  in  the  petition,  and  there  is  no  good  reason  why  a 
final  judgment  sustaining  it  should  not  be  as  conclusive  of  the  same 
cause  of  action  as  if  the  plaintiff  had  proved  these  facts,  and  a  judg- 
ment had  been  then  rendered  against  him."  ^^^  Still  it  is  held  that 
a  judgment  on  general  demurrer  to  the  complaint  leaves  the  plaintiff 
at  liberty  to  present  his  complaint  in  another  action  so  amended  in 
form  or  in  substance  as  to  be  no  longer  open  to  the  attack  made 
in  the  former  suit,  and  such  a  judgment  cannot  be  pleaded  in  bar  to 
a  good  complaint  for  the  same  cause  of  action.^^^ 

I  709.    Demiirrer  to  Oavee  of  Aotlon  Stated* 

In  many  of  the  states,  especially  those  following  the  code  prac- 
tice, a  statutory  and  much  used  ground  of  demurrer  is  "that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 
A  decision  upon  a  demurrer  of  this  kind  is  an  adjudication  upon  the 
merits,  so  far  as  the  complaint  goes,  and  is  final  and  conclusive.  In 
the  language  of  the  United  States  supreme  court,  "a  demurrer  to  a 
complaint  because  it  does  not  state  facts  sufficient  to  constitute  a 

i»oBomar  v.  Parker,  68  Tex,  435,  4  S.  W.  699;  Perkins  v.  Moore,  16  Ala. 
17;  Brown  v.  Klrkbride,  19  Kan.  588;  Oarlln  v.  Brackett,  38  Minn.  307,  37 
X.  W.  342;  Oregonian  R.  Co.  v.  Oregon  R.  &  Nav.  Co.  (C.  C.)  27  Fed.  277. 
In  tbe  case  last  cited,  It  was  said  by  Deady,  J.:  "On  a  demurrer  to  a  com- 
plaint, every  material  matter  well  pleaded  therein  is  confessed,  and  if  judg- 
ment is  giyen  thereon,  the  same  is  as  conclusive  and  binding  on  the  parties 
to  the  action  as  though  it  was  given  on  an  issue  arising  on  a  denial  of  the 
tUegations  of  the  complaint;  and  if  a  final  judgment  is  given  for  the  plain- 
tiff, on  a  demurrer  to  the  answer,  such  judgment  is  a  conclusive  determina- 
tion between  the  parties  of  the  questions  involved  in  the  defense  made  by 
SQcli  answer,  and  of  the  truth  of  the  material  allegations  in  the  complaint, 
and  may  be  pleaded  as  an  estoppel  In  any  other  action  between  them.** 

"iCity  of  Los  Angeles  v.  Melius,  59  Cal.  444;  Oilman  v.  Rives,  10  Pet. 
208,  9  U  Ed.  432;  Wilbur  v.  Gilmore,  21  Pick.  (Mass.)  250;  State  v.  Roth,  47 
Ark,  222.  1  &  W.  9a 
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cause  of  action  is  equivalent  to  a  general  demurrer  to  a  declaration 
at  common  law,  and  raises  an  issue  which,  when  tried,  will  finally 
dispose  of  the  case  as  stated  in  the  complaint,  on  its  merits,  unless 
leave  to  amend  or  plead  over  is  granted.  The  trial  of  such  an  issue 
is  the  trial  of  the  cause  as  a  cause,  and  not  the  settlement  of  a  mere 
matter  of  form  in  proceeding.  There  can  be  no  other  trial  except  at 
the  discretion  of  the  court,  and  if  final  judgment  is  entered  on  the 
demurrer,  it  will  be  a  final  determination  of  the  rights  of  the  parties 
which  can  be  pleaded  in  bar  to  any  other  suit  for  the  same  cause  of 
action."  ****  Still,  there  are  numerous  cases  which  hold  that  a  deci- 
sion on  a  demurrer,  interposed  on  this  ground,  will  not  bar  a  suit  on 
a  new  declaration  which  contains  the  averments  for  want  of  which 
the  former  complaint  was  held  not  to  state  a  cause  of  action.*"  The 
position  taken  by  these  cases  was  explained  by  the  court  in  Ken- 
tucky, in  a  case  wherein  it  was  said  of  a  former  adjudication  of  that 
sort,  "that  judgment  merely  pronounced  the  former  petition  insuffi- 
cient. It  decided  that  the  case  presented  by  that  petition  was  with- 
out merit,  and  to  that  extent  only  can  it  be  said  to  have  been  a  de- 
cision upon  the  merits.  But  the  facts  set  out  in  the  subsequent  case 
have  never  been  litigated  or  passed  upon  in  any  way,  and  it  is 
therefore  illogical  and  an  abuse  of  terms  to  say  that  the  judgment 
relied  upon  is  a  judgment  upon  the  merits  of  the  present  case,  and 

i»«  Alley  V.  Nott,  111  U.  S.  472,  4  Sup.  Ct  495,  28  L.  Ed.  491.  See,  to  the 
same  effect,  Messlnger  y.  New  England  Mut  Life  Ins.  Go.  (C.  C.)  59  Fed. 
416;  Lindsley  v.  Union  Silver  Star  Min.  Ck).  (Q  G.)  106  Fed.  468;  Brennan 
V.  Berlin  Iron-Bridge  Co.,  71  Conn.  479,  42  Atl.  625;  Baker  v.  Frellsen,  32 
La.  Ann.  822;  Porter  v.  Fralelgh,  19  Ind.  App.  562,  49  N.  E.  863;  Lamb  7, 
McConkey,  76  Iowa,  47,  40  N.  W.  77;  City  of  Los  Angeles  v.  Melius,  58  Cat 
16;  Hardy  v.  Hardy,  97  OaL  125,  31  Pac.  906;  Plant  v.  Carpenter,  19  Wash. 
621.  53  Pac.  1107. 

i»»  Gould  V.  EvansviUe  &  G.  R.  Co..  91  U.  S.  526,  23  L.  Ed.  416;  GUman  v. 
Rives,  10  Pet.  298.  9  L.  Ed.  432;  GUmer  v.  Morris  (C.  O.)  46  Fed.  333;  City 
of  North  Muskegon  v.  Clark,  22  U.  S.  App.  522,  10  C.  C.  A.  591.  62  Fed.  694; 
Stowell  V.  Chamberlain,  3  Thomp.  &  C.  (N.  Y.)  374;  Grotenkemper  v.  Carver, 
4  Lea  (Tenn.)  375;  MeClung  v.  Hohl  (Kan.  App.)  61  Pac.  507;  Moore  v.  Dunn, 
41  Ohio  St  62;  Gerrish  v.  Pratt,  6  Minn.  53  (Gil.  14);  Wells  v.  Moore,  49 
Mo.  229;  Swanson  v.  Great  Northern  Ry.  Co.,  73  Minn.  103,  75  X.  W.  1033; 
Taylor  v.  Matteson,  86  W1&.  113,  56  N.  W.  829;  Gallup  v.  Lichter,  4  Cola 
App.  296,  35  Pac.  985;  Wilson  v.  Lowry  (Ariz.)  52  Pac.  777. 
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for  that  reason  must  operate  as  a  bar  to  any  relief."  *•*  But  if  the 
decision  was  on  account  of  some  inherent  vice  or  defect  in  the  case 
shown  by  the  complaint,  rather  than  for  any  lack  of  proper  allega- 
tions, it  is  difficult  to  resist  the  conclusion  that  the  judgment  would 
be  a  complete  bar  to  any  further  suit  upon  the  same  transaction  or 
state  of  facts.**'  Where  a  demurrer  to  a  complaint,  interposed  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  overruled  with  leave  to  answer,  the  plaintiff's 
right  to  maintain  the  action  is  not  res  judicata,  but  defendant,  by 
answering,  ^A'ithdraws  the  demurrer,  and  may  raise  any  objections 
to  the  maintenance  of  the  action  which  he  did  not  waive  by  answer- 
ing.»** 

i  710.    Demmver  Based  on  Several  Grovnds. 

When  the  record  shows  that  a  demurrer  presented  two  grounds 
of  objection  to  the  petition,  and  was  sustained,  but  without  stat- 
ing upon  which  ground,  and  such  record  is  offered  in  bar  of  a  sub- 
sequent action  on  the  same  cause,  it  will  be  presumed  that  the  de- 
cision of  the  court  was  based  upon  that  ground  which  would  be  fatal 
to  the  action,  that  is,  necessarily  compel  the  plaintiff  to  abandon  it. 
Where  one  of  the  grounds  of  demurrer  was  a  misjoinder  of  parties, 
and  the  other  involved  the  merits,  or  the  right  of  the  plaintiff  to  re- 
cover on  his  cause  of  action,  it  will  be  presumed  that  the  court  sus- 
tained it  upon  the  former  ground  alone.  For  it  is  natural  to  sup- 
pose that  if  the  court  saw  an  objection  to  the  action  sufficient  to 
necessitate  its  dismissal,  it  would  not  after  that  proceed  to  an  investi- 
gation of  the  merits.**^ 

i»4  Birch  v.  Funk.  2  Mete.  644. 

»»»ln  the  case  of  Haug  v.  Great  Northern  Ry.  Co.,  42  O.  C.  A.  167,  102  Fed. 
74,  it  is  said  that,  where  an  action  is  dismissed  on  motion  of  defendant  be- 
cause the  complaint  falls  to  state  facts  sufficient  to  constitute  a  cause  of 
action,  plaintiff  cannot  afterwards  maintain  an  action  to  enforce  the  same 
right,  where  the  legal  effect  of  the  complaint  in  the  two  cases  is  identical, 
and  all  evidence  going  to  the  merits  of  the  action  which  would  have  been 
competent  under  the  one  would  likewise  be  competent  under  the  other. 

"•  McCuUough  V.  Pence,  85  Hun,  271,  32  N.  Y.  Supp.  986. 

i*T  Griffin  V.  Seymour,  15  Iowa,  30,  83  Am.  Dec.  396;  Bissell  v.  Spring  Val- 
ley Tp.,  124  U.  S.  232,  8  Sup.  Ct.  495,  31  L.  Ed.  411.  See  Merrill  v.  Board  of 
Ck>m*rB  of  Xess  County,  7  Kan.  App.  717,  52  Pac.  109.  Compare  People  v. 
Stephens,  51  Uow.  Prac.  (N.  Y.)  235. 
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1711.    Demimer  to  Bill  for  Want  of  Eq«lty. 

Where  a  demurrer  is  filed  to  a  bill  for  want  of  equity,  and  is  over- 
ruled, the  decision  thereon  is  conclusive  until  properly  reviewed  and 
reversed :  "The  equity  of  the  bill  was  thus  res  judicata  in  the  cause, 
and  could  not  be  disputed,  if  the  facts  alleged  in  it  were  proved  od 
the  hearing."  *•• 

I  718.    Demiirror  to  Eridenee. 

On  a  demurrer  to  the  evidence,  a  judgment  in  favor  of  the  demur- 
rant is  a  bar  to  any  future  suit  on  the  same  cause  of  action.  "The 
only  diflference  between  a  special  verdict  and  a  demurrer  to  evidence 

■ 

is,  that  the  one  admits  every  allowable  deduction  from  the  facts,  the 
other  ascertains  and  reports  the  opinion  of  the  jury  on  the  same 
facts.  The  judgment  of  the  court  against  the  plaintiff  is  as  conclu- 
sive in  the  one  case  as  in  the  other.  If,  in  the  one  case,  the  plain- 
tiff, instead  of  suffering  a  nonsuit,  permits  a  verdict  to  be  found,  a 
judgment  against  him  on  the  verdict  will,  until  reversed,  bar  his  ac- 
tion ;  so  in  the  other  case,  if  he  submits  the  decision  on  the  facts  to 
the  court,  a  judgment  against  him  is  equally  conclusive.  And  in 
either  case,  he  can  reserve  the  chance  of  another  suit  on  the  same 
cause  of  action  in  no  other  way  than  by  waiving  his  evidence  [taking 
nonsuit]  and  thus  evading  a  trial."  ^'^ 

i  713.    DlsmlMal  for  Want  of  Jnrisdietioa, 

Where  an  action  is  dismissed  on  the  sole  ground  that  the  court  has 
no  jurisdiction  of  the  subject-matter  of  the  suit,  or  of  the  parties, 
this  is  of  course  no  adjudication  of  the  merits  and  no  bar  to  another 
action  for  the  same  cause.'®*    Thus  the  dismissal  of  an  action  by  a 

i»8  Kllpatrick  v.  Strozler,  67  Ga.  247.    See  Infra,  §  720. 

i»»Hunt  V.  Terrirs  Heirs.  7  J.  J  Marsh.  (Ky.)  67,  per  Robertson,  C.  J. 
See,  also,  Seckler  v.  Delfs,  25  Kan.  159. 

2  00  Walden  v.  Bodley,  14  Pet  156,  10  L.  Ed.  398;  Hughes  v.  United  States, 
4  Wall.  232,  18  L.  Ed.  303;  Smith  v.  McNeal,  109  U.  S.  426.  3  Sup.  Ct  319. 
27  L.  Ed.  986;  Bunker  Hill  &  Sullivan  Mining  &  Concentrating  Co.  t.  Sho- 
shone Mln.  Co.,  47  0.  C.  A.  200,  109  Fed.  504;  United  States  v.  Rand,  5  U.  S. 
App.  230,  3  C.  C.  A.  556,  53  Fed.  348;  Gilmer  v.  City  of  Grand  Rapids  (C.  C.) 
16  Fed.  708;    Welgley  v.  Coffmau,  144  Ta.  489,  22  Ati.  919,  27  Am.  St  Bep. 

(1070) 


(3l.  19)  FORMBR  RBCOVBRT  AS  A  BAR.  {  713 

federal  court  on  the  ground  that  jurisdiction  of  the  defendant,  a  non- 
resident, had  not  been  acquired,  no  attachment  of  his  property  being 
disclosed  by  the  record,  is  not  a  bar  to  an  action  in  fhe  state  court, 
commenced  by  attachment,  for  the  same  cause  pf  action.'^^  So,  the 
disallowance,  by  a  district  court  or  the  court  of  claims,  of  a  claim 
against  the  United  States,  for  supposed  want  of  jurisdiction  to  pass 
upon  the  merits,  is  no  bar  to  a  subsequent  petition  for  the  allowance 
of  the  claim,  after  a  determination  that  the  court  has  jurisdiction.*** 
So  again,  in  an  action  of  right  to  recover  the  possession  of  real  es- 
tate, brought  by  the  party  holding  the  legal  title,  the  defendant  set  up 
a  defense  impeaching  the  patent  under  which  the  plaintiflE  claimed, 
and  the  court  decided  against  the  defendant,  on  the  ground  that  his 
defense  was  equitable  merely,  and  could  not  be  set  up  against  the 
legal  title  in  that  action.  Subsequently  the  defendant  brought  a  suit 
in  chancery  to  set  aside  the  patent  of  the  former  plaintiff  on  the 
ground  of  fraud.  It  was  held  that  the  judgment  in  the  former  suit 
was  not  an  adjudication  of  the  validity  of  the  patent.**^'  A  judgment 
of  a  justice  (who  is  required  to  transfer  to  another  court  any  cause 
before  him  so  soon  as  it  appears  to  involve  the  question  of  title  to 
lands)  does  not  operate  as  a  bar  to  a  subsequent  suit  upon  a  cause 
of  action  involving  title,  merely  because  such  cause  of  action  might 
have  been  introduced  before  the  justice,  in  which  case  it  would. have 
become  his  duty  to  certify  the  cause  to  another  court  for  trial.*®* 
Although  a  court  of  law  declines  to  determine  a  question  of  set-off, 

6OT;  Ghamplin  v.  Smith,  164  Pa.  481,  30  Atl.  447;  Town  of  Jericho  v.  To^n 
of  UnderhUl,  67  Vt  85,  30  Atl.  690;  Seitz  y.  McKenzle,  4  Tex.  Civ.  App.  81, 
22  8.  W.  104;  Bitzer  v.  O'Bryan  (Ky.)  54  S.  W.  951;  Gist  v.  Davis,  2  HUl, 
Bq.  (8.  C.)  335,  29  Am.  Dec.  89;  Smith  v.  Adams,  24  Wend.  (N.  Y.)  585; 
Umaster  v.  Lair,  1  Dana  (Ky.)  109;  Waddle  t.  Ishe,  12  Ala.  308;  Mosby 
▼.  Wall,  23  Miss.  81,  55  Am.  Dec.  71;  Schindel  v.  Suman,  13  Md.  310;  Cauhape 
▼.  Parke,  46  Hun  (N.  Y.)  306;  Roberta  v.  HamUton,  56  Iowa,  683.  10  N.  W. 
236. 

Joi  Weyand  v.  Atchison,  T.  &  S.  F.  R.  Oo.,  75  Iowa,  573,  39  N.  W.  899,  1  L. 
R.  A  650,  9  Am.  St.  Rep.  504. 

*•*  United  States  v.  Rand,  5  U.  S.  App.  230,  3  0.  0.  A.  656,  53  Fed.  348; 
Green  t.  United  States,  18  Ct  CI.  93. 

*»»  Arnold  v.  Grimes,  2  Iowa,  1.  See,  also,  Reynolds  v.  Lincoln,  71  Cal. 
183,  12  Pac.  449. 

S04  Goenen  t.  Schroeder,  18  Minn.  68  (Gil.  51). 
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yet  this  is  not  res  judicata  so  as  to  preclude  an  inquiry  in  a  court  of 
equity  having  concurrent  jurisdiction  of  the  matter.*®* 

§  714.    Diimlssal  of  Action  Prematiirely  Brovski. 

The  dismissal  of  a  suit,  or  judgment  for  the  defendant,  on  the 
ground  that  it  was  prematurely  brought,  the  cause  of  action  not 
having  yet  accrued,  is  universally  held  to  be  no  bar  to  another 
action  on  the  same  demand  after  time  has  removed  the  objection.*** 
It  is  no  adjudication  of  the  merits ;  the  most  it  decides  is  that  the 
claim  or  demand  was  not  then  due  or  matured.*®^  For  example, 
if  the  vendor  of  goods  sold  upon  a  credit  sues  before  the  purchase- 
money  is  due,  and  for  that  reason  fails  upon  a  trial  under  the  general 
issue,  the  judgment  is  no  bar  to  a  subsequent  suit  brought  after 
the  purchase-money  becomes  due.*®*  So  where  a  purchaser  of  land 
sued  to  recover  back  the  purchase-money  before  he  had  been 
evicted,  and  for  that  reason  was  defeated,  the  judgment  in  that  action 
will  not  bar  a  subsequent  suit  brought  for  the  same  object  after  evic- 
tion.^®*   A  judgment  rendered  for  the  defendant  in  a  suit  on  a 

205  Hackett  v.  Ck)nnett,  2  Edw.  Ch.  (N.  Y.)  73. 

2oe  Clark  v.  Young,  1  Cranch,  181,  2  L.  Ed.  74;  New  England  Bank  t. 
Lewis,  8  Pick.  (Mass.)  113;  Jepson  v.  International  Fraternal  Alliance,  17 
R.  I.  471.  23  Atl.  15;  Slocum  V.  Wilbour  (R,  I.)  49  Ati.  489;  Moloney  ▼.  Nel- 
son, 158  N.  Y.  351,  53  N.  E.  31;  Wilcox  v.  Lee.  1  Rob.  (N.  Y.)  355;  Quacken- 
bush  V.  Elile,  5  Barb.  (N.  Y.)  469;  Ezzell  v.  Maltble,  6  Ga,  495;  Hurst  t. 
Means,  2  Sneed  (Tenn.)  546;  McCelvy  v.  Noble,  13  Rich.  Law  (S.  C.)  330; 
Estill  V.  Taul,  2  Yerg.  (Tenn.)  466,  24  Am.  Dec.  498;  Pasley  v.  McOonneU,  40 
La.  Ann.  609,  4  South.  501;  Seaton  v.  Hixon,  35. Kan.  663,  12  Pac.  22;  Chi- 
cago &  B.  T.  R.  Ck).  V.  State,  153  Ind.  134,  51  N.  E.  924;  Kirkpatrick  v.  Stlng- 
ley,  2  Ind.  269;  Brackett  v.  People,  115  111.  29,  3  N.  B.  723;  Bacon  v.  Schep- 
flln,  185  111.  122,  56  N.  E.  1123;  Rivers  v.  Rivers,  65  Iowa.  568,  22  N.  W.  61^, 
Dilllnger  v.  Kelley,  84  Mo.  561;  Shanklin  v.  Francis.  67  Mo.  App.  457;  McXees 
V.  Southern  Ins.  Co.,  69  Mo.  App.  232;  Gassert  v.  Black,  18  Mont  35,  44  Pac 
401;  Hart  v.  Bank  of  Commerce,  51  Neb.  486,  71  N.  W.  40;  McFarlane  t. 
Cushman,  21  Wis.  401;   Gray  v.  Dougherty,  25  Gal.  266. 

207  But  such  a  judgment  finally  and  conclusively  settles  the  point  that  the 
action  was  prematurely  brought;  this  question  cannot  be  relltigated  in  a  new 
action.    Wilhelmi  v.  Des  Moines  Ins.  Co.  (Iowa)  68  N.  W.  782. 

208  New  England  Bank  v.  Lewis.  8  Pick.  (Mass.)  113;  Kirkpatrick  v.  Stlng- 
ley,  2  Ind.  273. 

200  Hurst  V.  Means,  2  Sneed  (Tenn.)  546.  And  see  Rose  v.  City  of  Yonken, 
133  N.  Y.  315,  31  N.  E.  236. 
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promissory  note,  because  the  action  was  brought  before  the  note 
was  due,  is  not  a  bar  to  an  action  on  the  note  after  its  maturity.*^* 
And  so,  where  a  bill  in  equity,  brought  by  a  general  creditor  of  an 
insolvent  debtor,  is  dismissed  on  the  ground  that  it  cannot  be  main- 
tained until  he  has  obtained  a  judgment  at  law  on  his  debt,  the  de- 
cree dismissing  the  bill  is  no  bar  to  an  action  at  law  on  the  debt.^^^ 
A  judgment  for  the  defendant  in  an  action  upon  a  guaranty  of  a 
promissory  note,  which  recites  the  ground  upon  which  it  is  based  to 
be  that  the  cause  of  action  has  not  yet  accrued,  because  the  plaintiff 
has  not  exhausted  his  legal  remedy  against  the  maker  of  the  note, 
does  not  constitute  an  adjudication  upon  the  validity  of  the  guaranty 
which  can  be  pleaded  in  bar  of  another  action  thereon  after  execu- 
tion against  the  maker  has  been  returned  unsatisfied.^**  So  a 
judgment  in  favor  of  the  indorser  of  a  note,  on  a  verdict  which  was 
rendered  on  the  ground  that  the  action  had  been  brought  before 
notice  was  given  to  him,  is  no  bar  to  another  action  commenced  after 
the  giving  of  notice.***  Where  a  former  action  failed  as  to  one 
part  of  the  plaintiff's  demand,  because  prematurely  brought,  the 
judgment  is  no  bar  to  a  subsequent  action  by  the  same  plaintiff  on 
that  part  of  the  demand,  after  the  same  has  matured.***  And  al- 
though there  may  have  been  a  general  verdict  for  the  plaintiff,  yet 
he  may  show  that  the  subject-matter  of  his  second  suit,  which  was 
included  in  the  former  action  and  presented  to  the  court  or  jury, 
was  disallowed  because  not  yet  due  or  matured.**'    The  same  prin- 

""Farber  ▼.  National  Forge  &  Iron  Ck).,  50  111.  App.  503;  Hewett  v.  Wil- 
Uams,  48  La.  Ann.  686,  19  South.  604;  Hardin  v.  Dickey,  123  Gal.  513,  56  Pac. 
256.  Jadgment  for  defendant  in  an  action  on  a  note,  on  the  ground  of  a 
failure  to  make  a  deed  as  agreed,  Is  not  a  bar  to  an  action  on  the  note,  after 
such  considerabon  Is  supplied.  Whitlock  y.  Appleby,  49  Mo.  App.  295.  The 
dismissal  of  an  action  to  recover  for  usury  charged  plaintiff  by  defendant,  on 
the  ground  that  the  action  could  not  be  maintained  until  the  usurious  Interest 
had  been  paid,  Is  no  bar  to  an  action  brought  after  payment  has  been  made. 
Anderson  v.  Trimble  (Ky.)  37  S.  W.  71. 

»"  Maxwell  v.  Qarke.  139  Mass.  112.  29  N.  E.  224. 

«"  Boyer  v.  Austin.  54  Iowa,  402,  6  N.  W.  585;  McOelvy  v.  Noble,  13  Rich. 
Law  (8.  C.)  830. 

*"  New  England  Bank  v.  Lewis,  8  Pick.  (Mass.)  113.  See,  also,  Tracy  v. 
Merrill,  108  Mass.  280. 

«»*01t«on  V.  Merrihew,  45  Wis.  397. 

*"  Kane  v.  Fisher,  2  Watts  (Pa.)  246^ 
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ciples  govern  the  case  of  a  claim  or  demand  presented  by  way  of 
set-ofF,  instead  of  being  made  the  basis  of  a  suit.  Thus,  where,  in 
an  action  before  a  justice,  the  answer  contained  an  alleged  set-off, 
and  the  justice,  in  rendering  judgment  in  the  action,  refused  to  con- 
sider or  allow  the  demand,  upon  the  ground  that  it  was  not  due  at  the 
commencement  of  the  action,  and  therefore  not  a  legitimate  set-off, 
it  was  held  that  in  a  subsequent  action  brought  to  recover  the  amount 
of  the  set-off  the  former  judgment  was  no  bar.*^* 

9  716w    Dismissal  of  MIsoonoeiTed  Aetioa* 

A  judgment  given  against  the  plaintiff  on  the  single  ground  that 
he  has  mistaken  his  remedy  or  form  of  action,  is  no  bar  to  his 
subsequent  suit  brought  in  the  proper  form.*^^  "A  bar  in  a  wrong 
action  brought  is  not  any  bar  when  a  right  action  is  brought;  as 
where  one  delivers  goods  to  keep,  and  brings  trespass  against  the 
bailiff  for  these  goods,  and  is  barred  by  verdict  or  demurrer,  that 
shall  not  be  a  bar  unto  him  in  bringing  detinue  or  accompt"*" 
So  when  goods,  taken  from  their  owner  by  a  sheriff  on  an  execu- 
tion against  another  person,  have  been  replevied  by  the  owner,  and 
the  sheriff  has  recovered  judgment  for  their  value,  in  the  replevin 
suit,  on  the  ground  that  replevin  was  not  the  legal  remedy  for  such  a 
case,  the  owner  may  then  recover  their  value  from  the  sheriff  in 
trover.***  So  also,  the  fact  that  mortgage  creditors  brought  replevin 
for  mortgaged  chattels  which  had  been  taken  under  execution,  and 
that  judgment  was  rendered  against  them,  under  a  statute  which 
forbade  such  an  action  in  such  a  case  and  provided  a  remedy  by 

2ie  Krapp  v.  Eldridge,  33  Kan.  106,  5  Pac.  372;  Crabtree  v.  Welles,  19  III 
55. 

217  Ferrers  v.  Arden,  2  Cro.  Eliz.  668;  Hitchin  v.  Campbell.  2  Wm.  BL  779: 
Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry.  Co..  142  U.  S.  396,  12  Sup.  Ct  188;  Mere- 
dith  Mechanic  Ass'n  v.  American  Twist-Drill  Co.,  67  N.  H.  450,  39  AO.  330; 
Steinson  v.  Board  of  Education  of  City  of  New  Yoric,  49  App.  Div.  143,  63 
N.  Y.  Supp.  128;  Massey  v.  McCoy,  79  Mo.  App.  169;  Wyman  v.  Dorr,  3  Me. 
1^;  Walker  v.  Davis,  1  Gray  (Mass.)  506;  Livermore  v.  Hersehell,  3  Pick. 
(Mass.)  33;  Sager  v.  Blain,  44  N.  Y.  445;  Foster  v.  Wells.  4  Tex.  101;  City 
of  Oalvland  v.  Oakland  Water-Front  Co.,  118  Cal.  160.  50  Pac.  277;  6  Bat 
Abr.  440,  "Pleas,"  1,  13;  1  Smith,  Lead.  Cas.  673. 

218  Ferrers  v.  Arden,  2  Cro.  Eliz.  668. 
«i8  Kittredge  v.  Holt,  58  N.  H.  191. 
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"claimant's  issue,"  does  not  preclude  them  from  thereafter  main- 
taining a  bill  to  foreclose.**®  Where  one  holding  an  estate  in  lands 
brings  an  action  for  partition  against  those  claiming  adversely,  such 
person  is*  not  thereby  precluded,  by  the  dismissal  of  his  bill,  from 
bringing  ejectment  against  the  same  persons  for  the  same  estate.**^< 
So  again,  where  a  party,  mistaking  his  remedy,  attempts  to  enforce 
a  claim  by  presenting  it  as  a  set-off,  but  against  a  wrong  party  and 
in  a  suit  where  it  is  not  and  cannot  be  available,  this  does  not  debar 
him  from  afterwards  suing  the  right  person  on  such  claim.*** 

i  716*    Dismissal  on  Teohnieal  Grounds. 

In  general,  a  judgment  dismissing  a  suit  on  account  of  any  tech- 
nical defect,  irregularity,  or  informality,  is  not  on  the  merits  and 
therefore  no  bar  to  a  subsequent  suit.***  Thus,  in  an  action  against 
a  sheriff  for  the  default  of  his  deputy,  judgment  was  for  the  defend- 
ant, on  the  ground  of  a  variance  between  the  notice  and  the  receipts 
of  the  officer  in  the  description  of  the  claims.  It  was  held  that  the 
judgment  would  not  bar  a  subsequent  proceeding  against  the 
deputy.***  So  the  dismissal  of  an  action  of  replevin  for  informality 
in  the  replevin  bond,***  or  because  the  plaintiff  failed  to  make  and 
prove  a  lawful  demand,**'  or  on  account  of  a  defect  in  the  affidavit,**^ 
is  not  on  the  merits  and  no  bar  to  a  new  suit.  So  again,  the  dis- 
missal of  a  suit  for  failure  to  file  security  for  costs  is  not  a  bar  to 
another  suit  brought  afterwards  on  the  same  cause  of  action.*** 

"•  Conn  y.  Bembeimer,  67  Miss.  498,  7  South.  345. 

«"  Bigley  v.  Jones,  114  Pa.  510.  7  Atl.  54. 

*»»  Bertrand  v.  Bingham's  Adin'x,  13  Tex.  266.  See,  also,  Watson  v.  Cow- 
drey,  23  Hun  (N.  Y.)  169. 

«««  See  Ryan  v.  Seaboard  &  R.  R.  Co.  (0.  C.)  89  Fed.  397;  Rose  v.  Hawley, 
141  N.  Y.  366,  36  N.  E.  335;   Kern  v.  WUson,  82  Iowa,  407,  48  N.  W.  919. 

«**  WItcher  v.  Oldham,  4  Sneed  (Tenn.)  220.  See  Crosby  v.  Baker,  6  Allen 
(Mass.)  295. 

"B  Morton  y.  Sweetser,  12  Allen  (Mass.)  134;  Walbrldge  y.  Shaw,  7  Cush. 
(Mass.)  5d0. 

««•  Roberts  y.  Norris,  67  Ind.  386. 

»«T  stookwell  V.  Byrne,  22  Ind.  6. 

"•Dean  y.  RIdgway  (Miss.)  6  South.  236;  Rosenthal  y.  McMann,  93  Cal 
^H)5,  29  Pac.  12L 
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And  so  if  a  suit  is  dismissed  on  account  of  a  failure  of  the  plaintiff 
to  submit  himself  to  examination.^'* 


i  717.    FaUvre  of  Eridenee. 


It  is  held  that  where  an  action  is  defeated  because,  in  an  incidental 
matter,  not  affecting  the  merits  of  the  controversy,  the  case  made 
by  the  plaintiff  is  defective,  the  judgment  is  not  a  bar  to  another  ac- 
tion for  the  same  cause.***  And  even,  as  it  appears,  a  judgment  <fis- 
missing  a  complaint  for  failure  of  evidence  to  sustain  one  of  its 
material  allegations,  is  no  more  in  effect  than  a  judgment  of  non- 
suit, which  will  not  support  a  plea  of  res  judicata.*'^  In  a  case  in 
Pennsylvania,  it  was  shown  that  a  tenant  had  received  due  notice  to 
quit  at  the  end  of  his  term,  and  proceedings  were  commenced  by  the 
landlord  before  a  justice  to  obtain  possession,  but  the  justice  dis- 
missed the  proceedings  on  the  ground  that  the  landlord  had  extended 
the  term.  In  ejectment  by  the  latter  for  the  same  premises,  it  was 
held  that  these  proceedings,  being  merely  a  finding  that  the  com- 
plaint was  not  sustained  by  sufficient  evidence,  and  not  a  judgment 
for  the  defendant,  could  not  prevent  a  recovery  in  a  subsequent  eject- 
ment on  a  good  title.*** 

S  718.    ]>efe«ts  im  tbe  PImUUbc** 

In  accordance  Avith  the  general  principles  we  have  been  consider- 
ing, it  is  well  settled  that  a  judgment  rendered  on  the  ground  of 
formal  defects  in  the  pleadings  does  not  touch  the  merits  of  the  con- 
troversy and  is  no  bar  to  a  second  action.***     Or,  as  stated  in  an 

«2»  Cheney  v.  Stone  (O.  C.)  29  Fed.  885. 

«»o  Brackett  v.  Hoitt  20  N.  H.  257;  Converse  v.  Sickles,  146  N.  Y.  200,  40 
N.  E.  777,  48  Am.  St.  Rep.  790;  In  re  Townshend,  64  Hun.  636,  18  N.  T.  Suppi 
905. 

«»i  Whaley  v.  Stevens,  24  S.  C.  479;  Alabama  G.  S.  Ry.  Ca  v.  Blivens,  92 
Ga.  522.  17  S.  E.  836;  White  v.  Whiting,  8  Daly  (N.  Y.)  23.  Compare  Chiles 
T.  Champenois,  69  Miss.  603.  13  South.  840;  Morgan  v.  Chicago,  M.  &  St  P. 
Ry.  Co.,  83  Wis.  348,  53  N.  W.  741. 

taa  McLaughlhi  v.  McGee,  79  Pa.  217. 

28 s  Lampen  v.  Kedgewin.  1  Mod.  207;  City  of  North  Muskegon  t.  Clark. 
10  C.  C.  A.  591,  62  Fed,  694;  Soper  v.  Manning,  158  Mass.  381,  33  N.  E.  510; 
Kendal  r.  Talbot,  1  A.  K.  Marsh.  (Ky.)  321;  Fuher  v.  Villwock,  14  Ohio  Cir. 
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early  case,  a  former  judgment  is  no  bar  if  it  was  given  upon  the  man- 
ner of  pleading  in  the  action  rather  than  upon  the  matter  of  the 
plea.*'*  This  rule  applies  as  well  to  collateral  or  interlocutory  de- 
cisions as  to  final  judgments  dismissing  the  suit.  Thus,  a  motion 
having  been  denied  for  irregularity  in  the  papers  on  which  it  was 
founded,  a  new  motion,  regularly  made,  for  the  same  purpose,  is  not 
barred,  although  no  formal  leave  to  renew  be  obtained.***  And  the 
same  rule  governs  the  case  of  similar  adjudications  in  equity. 
Where  a  bill  is  dismissed  on  demurrer,  merely  in  consequence  of  the 
omission  of  an  essential  allegation,  which  is  supplied  in  a  second  suit, 
the  dismissal  cannot  be  considered  as  on  the  merits,  and  hence  the 
second  action  is  not  barred.**'  So  a  decree,  under  a  rule  in  equity, 
dismissing  the  complainant's  bill  because  of  his  failure  to  reply  to  a 
plea  or  set  it  down  for  argument,  is  not  conclusive,  because  not  on 
the  merits.**^  It  is  to  be  observed,  however,  that  a  judgment  is  not 
the  less  conclusive  because  the  matter  settled  thereby  was  improperly 
pleaded,  if  no  objection  was  made  at  the  time,  and  provided  such 
matter  was  not  beyond  the  jurisdiction.  Thus,  where  matter  is  im- 
properly pleaded  as  a  set-off,  but  timely  objection  is  not  taken,  such 
matter  becomes  res  judicata  upon  the  rendition  of  judgment.*** 

I  710.    DismlsMil  for  Defect  or  Wamt  of  Parties. 


A  verdict  and  judgment  for  the  defendant,  or  an  order  dismissing 
the  suit,  rendered  solely  on  the  ground  of  a  misjoinder,  non-joinder, 
or  defect  of  parties,  or  because  the  plaintiff  is  not  the  proper  party 
to  sue,  can  have  no  greater  effect  than  to  terminate  that  particular 
action ;  it  does  not  affect  the  merits  and  will  not  bar  a  subsequent  suit 

Ct  R.  389;  Elkhart  Car-Works  Go.  v.  EUls,  135  Ind.  206,  34  N.  B.  11;  Chicago, 
M.  &  St  P.  Ry.  Co.  V.  Hoyt  50  Dl.  App.  583;  Hoyt  v.  Chicago,  M.  &  St.  P. 
Ry.  Co..  177  lU.  617,  52  N.  E.  1127;  SmaUey  v.  Bdey,  19  Dl.  207;  WeUs  v. 
Moore,  40  Mo.  229;  State  v.  ComeU,  52  Neb.  25,  71  N.  W.  961;  Naftzger  v. 
Gregg  (Cal.)  31  Pac.  612:  O'Hara  v.  Parker,  27  Or.  156,  39  Pac.  1004. 

2»4  iDgram  v.  Bray,  2  Lev.  210. 

233  Corwitb  y.  State  Bank  of  Illinois,  15  Wis.  289. 

"•  Gilmer  v.  Morris  (C.  C.)  30  Fed.  476. 

«"  KeUer  v.  Stolzenbach  (C.  C.)  20  Fed.  47. 

>*•  Thompson  y.  Wineland,  11  Mo.  243. 
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on  the  same  cause.*'*  For  example,  where  a  party  dealing  with  an 
agent  brings  suit  against  agent  and  principals  jointly,  and  in  conse- 
quence of  a  misnomer  of  the  principal?  fails  to  secure  a  valid  judg- 
ment against  them,  he  is  not  thereby  estopped  from  bringing  a  sec- 
ond action  against  such  principals.***  So  -where  it  affirmatively  ^ 
pears  on  the  face  of  the  record,  in  an  action  against  several  parties 
in  which  different  matters  of  relief  are  sought,  that  the  court  dis- 
missed the  plaintiff's  claim  for  relief  in  respect  to  one  of  such  mat- 
ters on  the  ground  that,  as  it  affected  only  one  of  the  defendants,  it 
was  not  determinable  in  that  action,  the  plaintiff  will  not  thereby  be 
precluded  from  obtaining  such  relief  in  a  subsequent  action,  although 
the  order  of  dismissal  was  not  in  terms  stated  to  be  without  preju- 
dice.*** To  take  another  illustration, — in  an  action  upon  a  marine 
policy,  the  defendants  insisted  that  the  action  was  brought  in  the 
wrong  name  and  that  the  plaintiff  had  not  proved  his  interest  in  the 
policy.  The  judge  instructed  the  jury  to  find  a  verdict  for  the  de- 
fendants on  the  latter  point,  which  they  did.  The  court  in  banc  sus- 
tained both  points,  and  judgment  was  entered  for  the  defendants.  It 
was  held  that  this  adjudication  was  no  bar  to  a  subsequent  suit  prop- 
erly brought.***  In  equity,  however,  the  rule  is  somewhat  different 
While  it  is  error  to  dismiss  a  bill  absolutely  for  want  of  sufficient 
parties  defendant,  and  the  decree  ought  to  reserve  the  complainant's 
rights,  and  he  can  procure  its  reversal  on  appeal,  yet  if  he  fails  to 
do  so,  it  is  as  conclusive  against  him  as  a  decree  on  the  merits.'" 
The  rule  first  above  given  applies  not  only  to  the  case  of  a  misjoinder 
or  nonjoinder  of  parties,  but  also  where  the  successful  contention  of 

28»  St.  Romes  v.  Levee  Cotton  Press  Co.,  127  U.  S.  614,  8  Sup.  Ct  1335,  32 
L.  Ed.  280;  Vaughan  v.  O'Brien,  57  Barb.  (N.  Y.)  491;  Bobbins  v.  Wdls. 
1  Rob.  (N.  Y.)  666;  Wheeler  v.  Ruckman,  7  Rob.  (N.  Y.)  447;  Fleming  v.  In- 
surance Co.,  12  Pa.  391;  Nickelsen  v.  Ingram,  24  Tex.  630;  Miller  v.  Langworthy, 
3  G.  Greene  (Iowa)  347;  McCall  v.  Jones.  72  Ala.  368;  Weinberger  v.  Mer- 
chants* Mut  Ins.  Co.,  41  La.  Ann,  31,  5  South.  728;  Union  Terminal  R,  Co. 
V.  Board  of  RaUroad  Com'rs,  54  Kan.  352,  38  Pac.  290;  Baker  v.  Lane,  137 
Mo.  682,  39  S.  W.  450;  Union  Pac.  Ry.  Co.  v.  Kelley,  4  Colo.  App.  325,  35  Pit 
923. 

2*0  Tierney  v.  Abbott,  46  Wis.  329,  1  N.  W.  94. 

241  Smith  V.  Auld,  31  Kan.  262.  1  Pac.  626. 

2*2  Fleming  v.  Insm-ance  Co.,  12  Pa.  391. 

248  Thompson  v.  Clay,  3  T.  B.  Mon.  (Ky.)  359,  16  Am.  Dec.  108. 
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the  defendant  is  that  the  jrfaintiff  has  not  legal  capacity  to  sue.*** 
Thus,  where  an  assignee  of  a  mortgage  fails  in  a  suit  brought  to 
foreclose  the  same  from  a  defect  in  the  assignment,  the  judgment  of 
dismissal  is  no  bar  to  anothei  action  brought  by  him  for  the  same 
purpose  after  he  has  perfected  his  assignment.***  A  judgment  dis- 
nussing  a  supplemental  complaint,  filed  by  the  representative  of  a 
plaintiff  who  has  died  since  the  filing  of  the  original  complaint,  given 
solely  upon  the  ground  that  such  representative  has  no  legal  capacity 
to  sue,  is  not  a  bar  to  further  proceedings  by  the  proper  person.*** 

On  similar  principles,  it  is  held  that  a  judgment  of  a  United  States 
court  dismissing  a  bill  because  brought  by  a  married  woman  in  her 
own  name,  and  for  want  of  jurisdiction,  is  not  a  bar  to  an  action  in 
a  state  court  between  the  same  parties  for  the  same  cause  of  ac- 
tion.**^ And  the  fact  that  a  highway  commissioner,  whose  duty  it 
was  to  bring  an  action  to  recover  the  cost  of  repairing  a  highway, 
by  mistake  brought  it  in  his  own  name  as  such  officer,  does  not  bar 
or  estop  him  from  thereafter  bringing  the  action  in  the  name  of  the 
municipal  corporation.'** 

I  720.    IMsmlsMa  of  BUI  in  Exility. 

It  is  a  well  established  rule  that  a  final  decree  in  chancery  reg- 
ularly dismissing  a  bill  on  the  merits,  when  the  matters  of  the  bill 
have  been  passed  upon,  and  without  any  reservation  of  the  com- 
plainant's right  to  sue  thereafter,  is  a  bar  to  any  new  bill  between 
the  same  parties  upon  the  same  matter.***     In  the  language  of  the 

«44  Cunningham  v.  City  of  Caeveland,  39  C.  C.  A.  211,  08  Fed.  657;  White  v. 
Savery,  50  Iowa,  515;  Cook  v.  Doremus,  10  La.  Ann.  679;  Rodgers  v.  Levy, 
36  Neb.  601,  54  N.  W.  1080. 

>«B  Mitchell  T.  Cook,  29  Barb.  (N.  Y.)  243.  See,  also.  Miller  y.  Langworthy, 
3  G.  Greene  (Iowa)  347. 

»*•  Robbing  V.  Wells,  1  Rob.  (N.  T.)  666. 

*«  WiUs  V.  Pauly,  116  Cal.  575.  48  Pac.  700. 

»"  Town  of  Clay  v.  Hart,  25  Misc.  Rep.  110,  55  N.  Y.  Supp.  43. 

«*•  Dnrant  v.  Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154;  Doe  ex  dem.  Parrish 
▼.  Fen-lg,  2  Black,  606,  17  L.  Ed.  317;  Case  v.  Beauregard,  101  U.  S.  088,  25  L. 
Ed.  1004;  Albright  v.  Oyster,  140  U.  S.  493,  11  Sup.  Ct  916,  35  L.  Ed.  534; 
Baker  y.  Cuniniings,  181  U.  S.  117,  21  Sup.  Ct.  578,  45  L.  Ed.  776;  Pelton  v. 
Mott  11  Vt  14a  34  Am.  Dec.  678;  Lewis  v.  Lewis,  100  Mass.  309;  Blackinton 
▼.  Blackinton,  113  Mass.  231;  Bradley  y.  Bradley,  160  Mass.  258,  35  N.  E.  482; 
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supreme  court  of  Alabama:  "The  decree  of  a  court  of  chancery, 
dismissing  a  bill  absolutely  and  unconditionally,  on  a  hearing  on 
pleadings  and  evidence,  is  an  adjudication  of  the  merits  of  the  can- 
troversy,  forming  a  bar  to  any  future  litigation  of  the  same  matters 
between  the  parties  or  their  privies.  A  decree  of  that  kind,  not 
made  because  of  insufficient  pleading,  or  for  want  of  jurisdiction,  or 
for  some  cause  not  touching  the  merits,  if  not  intended  to  be  final 
and  conclusive,  is  accompanied  with  words  of  qualification,  with  some 
appropriate  terms,  indicating  that  it  is  not  intended  to  preclude 
future  suit,  such  as  that  the  dismissal  is  'without  prejudice.'  If  the 
case  is  of  that  character  that  such  a  reservation  ought  to  be  made, 

and  it  is  omitted,  on  appeal  the  error  will  be  corrected 

When,  however,  the  decree  of  dismissal  is  unqualified,  it  is  presumed 
to  be  an  adjudication  on  the  merits  adversely  to  the  complainant, 
and  constitutes  a  bar  to  further  litigation  of  the  same  matters  be- 
tween the  parties."  **®  Thus  a  final  decree  that  "the  cause  being 
submitted  to  the  court  upon  bill,  answer,  and  replication,-  and  hav- 
ing been  duly  considered,  the  court  finds,  adjudges,  and  decrees  that 
the  equities  are  with  the  defendant,"  and  dismissing  the  bill,  is  an 
adjudication  upon  the  merits  and  bars  a  second  suit  upon  the  same 
matters.***  And  hence  when  a  decree  has  been  passed  by  the  court 
upon  a  formal  hearing,  dismissing  the  bill,  a  second  bill,  alleging 
facts,  which,  if  established,  would  entitle  the  plaintiff  to  the  same 
measure  of  relief  as  the  facts  set  forth  in  his  former  bill  would  en- 
title him  to,  will  be  dismissed  upon  a  plea  in  bar.***     Decree  dis- 

Perlne  v.  Dunn,  4  Johns.  Ch.  (N.  Y.)  140;  Kelsey  v.  Murphy,  26  Pa.  78; 
Evans  v.  Tatem,  9  Serg.  &  R.  (Pa.)  261,  11  Am.  Dec.  717;  HoUiday  v.  Cde- 
raan,  2  Munf.  (Va.)  162;  Taylor  r.  Yarbrough,  13  Grat.  (Va.)  183;  Watson  v. 
Watson,  45  W.  Va.  290,  31  S.  B.  939;  Turner  v.  Gates,  90  Ga.  731,  16  S.  E. 
971;  Jenkins  v.  Johnston,  57  N.  C.  149;  Black  v.  Black,  27  Ga.  40;  Pugh  v. 
Holt,  27  Miss.  461;  Thompson  v.  Clay,  3  T.  B.  Mon.  (Ky.)  359,  16  Am.  Dee. 
108;  Moss  V.  Ashbrooks,  12  Ark.  3G9;  Wilcox  v.  Balger,  6  Ohio.  406;  Stalls 
V.  Forst,  135  Ind.  297,  34  N.  E.  1125;  Armstead  v.  Bllckman,  51  111.  App.  470; 
Garrlck  v.  Chamberlain,  97  111.  620;  Knowlton  v.  Hanbury,  117  111.  471,  5 
N.  E.  581;   Scully  v.  Chicago,  B.  &  Q.  R.  Co.,  46  Iowa,  528. 

«B0  Tankersly  v.  Pettis,  71  Ala.  179.    See,  also,  Strang  v.  Moog,  72  Ala.  460. 

«5i  Lyon  V.  Perin  &  Gaff  Manuf  g  Co.,  125  U.  S.  698,  8  Sup.  Gt.  1024.  31 
L.  Ed.  839. 

252  Jenkins  v.  Johnston,  57  ^'.  C.  149;  Black  v.  Black,  27  Ga.  40. 
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missing  a  bill  on  the  ground  that  the  deed  under  which  the  com- 
plainant datmed  was  fraudulent,  is  a  bar  to  another  original  bill  to 
try  the  validity  of  the  same  deed.**'  And  so,  where,  in  a  suit  in 
equity  for  specific  performance  of  a  contract  to  convey  land,  the  bill 
was  dismissed  generally  for  non-payment  of  the  purchase-money, 
the  decree  is  a  bar  to  a  future  proceeding  upon  the  same  con- 
tract."* 

But  to  make  a  decree  dismissing  a  bill  on  the  merits  a  bar  to  an- 
other suit,  it  must  be  an  absolute  decision  upon  the  same  point  or 
matter,  and  the  new  bill  must  be  brought  by  the  same  plaintiff  who 
filed  the  original  bill,  or  his  representatives,  against  the  same  de- 
fendant or  his  representatives.***    And  the  decree  must  have  been 
ordered  upon  a  hearing  of  the  parties  or  on  the  merits  of  the 
cause.***     But  when  the  cause  has  been  set  down  for  hearing  after 
replication  and  an  order  closing  the  proofs,  a  decree  dismissing  the 
bill  is  a  bar  to  a  subsequent  suit  for  the  same  cause  between  the 
same  parties,  although  no  proofs  were  in  fact  taken  and  such  de- 
cree was  taken  by  default  at  the  hearing.**'     And  such  a  decree  is 
none  the  less  a  bar  because  the  record  shows  that  it  was  passed  by 
a  divided  court.***    And  the  dismissal  of  a  bill  by  a  federal  court, 
appearing  by  the  record  to  have  been  ordered  upon  the  merits,  is  a 
bar  to  a  subsequent  action  in  a  state  court,  although  the  plaintiff's 
attorneys  in  the  federal  court  had  withdrawn  their  appearance.*** 
A  decree  in  terms  dismissing  an  amended  bill  for  want  of  equity,  dis- 
misses the  original  bill  as  amended,  and  such  decree  is  therefore  con- 
clusive as  to  the  claim  made  by  the  plaintiff  in  the  original  bill.**® 
Before  leaving  the  subject  it  is  necessary  to  call  the  reader's  at- 

"»  Holllday  v.  Ck)leman,  2  Munf .  (Va.)  162. 

"♦  Wilcox  V.  Balger,  6  Ohio,  406. 

*»»  Neafle  v.  Neafle,  7  Johns.  Ch.  (N.  Y.)  1,  11  Am.  Dec.  380;  Pugh  v.  Holt, 
27  Miss.  461. 

**«Sarchet  v.  The  General  Isaac  Davis,  Crabbe.  185,  Fed.  Cas.  No.  12,357; 
<^Iark  V.  Bembard  Mattress  Co.  (C.  C.)  82  Fed.  339;  Detroit,  L.  &  N.  R.  Go. 
▼.  McCammon.  108  Mich.  388,  66  N.  W.  471;  Gage  v.  Ewing,  114  111.  16.  28 
^-  E.  379. 

*»»0g8bury  ▼.  la  Farge,  2  N.  Y.  113. 

*»*I)urant  v.  Essex  Co.,  8  Allen  (Mass.)  103,  85  Am.  Dec.  685. 

«•»  Scully  V.  Chicago,  B.  &  Q.  R.  Co ,  4(?  lown,  528. 

*«o  BradlBh  t.  Grant,  119  111.  G06,  9  K.  £.  332. 
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tention  to  two  matters  closely  connected  with  the  ride  -under  con- 
sideration. In  the  first  place,  where  the  complainant  in  equity  is 
allowed  to  have  his  bill  dismissed,  before  the  hearing,  upon  his  own 
motion,  and  upon  the  payment  of  costs,  this  settles  .nothing  as  to 
the  merits  of  the  cause,  and  is  no  bar  to  a  second  bill  upon  the  same 
matters.*"^  It  can,  in  the  nature  of  things,  have  no  greater  or 
higher  effect  than  a  voluntary  nonsuit  in  an  action  at  law.  In  the 
second  place,  the  dismissal  of  a  bill  seeking  equitable  relief  in  respect 
to  a  cause  of  action  or  an  instrument  upon  which  the  party  can  sue  at 
law,  is  no  bar  to  an  action  at  law  upon  the  same  instrument,  although 
the  decree  does  not  state. the  dismissal  to  have  been  without  preju- 
dice.*'*  The  decree  does  indeed  determine  that  the  plaintiff  has  no 
claim  to  equitable  relief,  but  it  by  no  means  follows  that  he  has  not 
a  good  right  of  action  at  law. 

•  i  721.    DismlflMd  «*Wit]ioiit  PreJiidioe.«» 

Where  a  bill  in  equity  is  dismissed  ''without  prejudice,*'  the  effect 
of  the  reservation  is  to  prevent  the  decree  from  constituting  a  bar 
to  another  suit  brought  upon  the  same  subject-matter.***    The  pur- 

s«L  Walden  v.  Bodley,  14  Pet  160.  10  L.  Ed.  398;  Badger  v.  Badger.  1  Cliff. 
241,  Fed.  Cas.  No.  717. 

ses  Beere  v.  Fleming.  13  Ir.  O.  L.  506;  Cramer  y.  Moore,  36  Ohio  St  347: 
Porter  v.  Wagner,  36  Ohio  St.  471.  But  compare  Carberry  v.  West  Virginia 
&  P.  R.  Ck).,  44  W.  Va.  260,  28  S.  E.  694. 

268  Durant  v.  Essex  Co.,  7  Wall.  109,  19  L.  Ed.  154;  Shepherd  ▼.  Pepper, 
133  U.  S.  626,  10  Sup.  Ct.  438,  33  L.  Ed.  706;  Northern  Pac.  R.  Co.  t.  St 
Paul,  M.  &  M.  R.  Co.  (C.  C.>  47  Fed.  536;  Thurston  v.  Thurston,  99  Mass.  39; 
Hazen  v.  LyndonviUe  Nat  Bank,  70  Vt  543,  41  AtL  1046.  67  Am.  St  Rep. 
680;  Reynolds  v.  Hennessy,  17  R.  I.  169,  23  Atl.  639;  English  y.  English,  27 
N.  J.  Eq.  579;  Ballentine  v.  Ballentlne  (Pa.)  15  Atl.  859;  0*Keefe  v.  Irving- 
ton  Real-Estate  Co.,  87  Md.  196,  39  Atl.  428;  Lang*s  Heirs  y.  Waring,  25  Ala. 
625,  60  Am.  Dec.  533;  Nevltt  v.  Bacon,  32  Miss.  212,  66  Am.  Dec.  600;  Tucit- 
er  y.  Wilson,  68  Miss.  693.  9  South.  898;  Epstein  y.  Ferst  35  Fla.  498,  17 
South.  414;  Fisk  y.  Parker.  14  La.  Ann.  491;  Magill  y.  MercantUe  Trust  Co.. 
81  Ky.  129;  Condon  y.  Knoxyllle,  O.  G.  &  L.  R.  Co.  (Tenn.  Ch.  App.)  35  S.  W. 
781;  Missouri.  K.  &  T.  Ry.  Co.  y.  McWherter,  69  Kan.  345,  53  Pac.  135; 
Wanzer  v.  Self,  30  Ohio  St  378;  Crews  y.  Cleghom,  13  Ind.  438;  Long  v. 
Long,  141  Mo.  352,  44  S.  W.  341;  Gunn  y.  Peakes,  36  Minn.  177.  30  N.  W. 
466,  1  Am.  St  Kep.  661;  Moore  y.  Russell,  133  Cal.  297,  65  Pac.  624;  ProDd- 
zinski  y.  Garbut  (N.  D.)  86  N.  W.  969. 
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port  of  a  decree  so  framed  is  that  such  dismissal  shall  not  operate 
as  a  bar  to  a  new  suit  which  the  party  may  institute;  it  does  not 
debar  the  defendant  of  any  defense  which  he  might  be  entitled  to 
make  in  the  new  suit,  and  confers  no  privilege  on  the  complainant ; 
and  it  will  not  have  the  effect  of  excepting  from  the  time  prescribed 
by  the  statute  of  limitations  the  time  of  the  pendency  of  that  suit.*** 
In  fact,  the  effect  of  the  reservation  is  merely  to  prevent  the  decree 
from  constituting  a  bar  to  another  suit  brought  upon  the  same  title, 
but  it  by  no  means  compromits  the  court  as  a  judicial  determination 
in  favor  of  that  title.***  Nor  does  it  alter  the  case  that  the  court 
erred,  by  dismissing  the  bill  "without  prejudice,"  when  it  ought  to 
have  been  dismissed  finally  upon  the  merits.  If  the  decree  is  abso- 
lutely void  for  want  of  authority  to  make  such  a  reservation,  there 
is  no  valid  adjudication  to  stand  in  the  way  of  a  new  suit.  And  if  it 
is  merely  irregular  or  erroneous,  it  must  be  corrected  on  appeal,  and 
until  that  is  done,  it  must  stand  as  rendered  and  cannot  be  im- 
peached collaterally.***  Conversely,  if  the  reservation  is  omitted, 
where  it  ought  to  have  been  inserted,  the  error  will  be  corrected  in 
the  court  above.**! 

I  722.    PresvuptioB  tliat  Merits  were  Considered* 

It  will  not  be  presumed,  from  the  mere  fact  that  a  bill  was  dis- 
missed, that  the  merits  were  not  reached.  On  the  contrary,  accord- 
ing to  the  great  majority  of  the  decisions,  it  must  appear  in  specific 
terms  on  the  i-ecord  that  the  dismissal  was  "without  prejudice,"  or 
else  the  decree  will  operate  as  a  bar  to  a  subsequent  suit.***    Where, 

«•*  Kevltt  v.  Bacon,  32  Miss.  212.  66  Am.  Dec.  609. 

<•»  LaDg*s  Heirs  v.  Waring,  25  Ala.  625,  60  Am.  Dec.  533. 

«••  Wanzer  v.  Self,  30  Ohio  St.  378. 

aei  Durant  v.  Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154. 

•••Durant  v.  Essex  Co.,  7  Wall.  107,  19  L.  Ed.  154;  HubbeU  v.  United 
States,  171  U.  S.  203,  18  Sup.  Ct  828,  43  L.  Ed.  136;  Equitable  Trust  Co.  v. 
Smith,  23  C.  C.  A.  394,  77  Fed.  677;  Gove  v.  Lyford,  44  N.  H.  525;  Foote  v. 
Gibbfl,  1  Gray  (Mass.)  412;  Thurston  v.  Thurston,  99  Mass.  39;  BIgelow  y. 
Wlnaor,  1  Gray  (Mass.)  301;  Borrowscale  v.  Tuttle,  5  Allen  (Mass.)  377; 
Obchran  v.  Couper,  2  Del.  Ch.  (Del.)  27;  Kelsey  v.  Murphy,  26  Pa.  78;  Taylor 
T.  Tarbrough,  13  GraL  (Va.)  183;  Martin  r.  Evans,  85  Md.  8,  36  Atl.  258,  36 
U  R,  A.  218,  60  Am.  St.  Rep.  292;  Carlisle  v.  Howes  (Ky.)  43  S.  W.  191; 
Curts  y.  Trustees  of  Bardstowu,  6  J.  J.  Marsh.  (Ky.)  536;   Wilcox  v.  Balger, 
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upon  hearing,  a  decree  is  made  which  contains  the  following  re- 
cital, "And  it  appearing  that  there  is  no  equity  in  complainant's  bill, 
the  same  is  therefore  dismissed,"  this  must  be  considered  a  decree 
upon  the  merits,  even  though  there  was  a  demurrer  to  the  bill  for 
want  of  jurisdiction.***    There  are  a  few  cases,  however,  which  have 
refused  to  recognize  this  rule,  or  have  even  applied  an  opposite  rule. 
Thus  in  Chase's  Case,*'®  it  was  held  that  a  decree  dismissing  a  bill 
is  no  bar  to  a  subsequent  suit,  unless  it  is  shown  that  there  was  an 
absolute  determination  that  the  party  had  no  title,  and  that  the  mat- 
ter is  res  judicata.    And  in  certain  decisions  of  the  supreme  court 
of  Ohio,  a  distinction  is  made  between  cases  dismissed  on  a  hearing 
and  those  put  out  of  court  before  the  hearing  on  the  merits.    Where 
the  question  is  whether  a  bill  was  dismissed  upon  the  merits  or  for 
want  of  prosecution,  and  the  ground  of  dismission  is  not  stated,  and 
nothing  is  found  in  the  record  from  which  it  might  be  discovered  by 
inference,  according  to  these  authorities  there  is  no  presumption 
either  way.    The  consequence  of  which  is,  that,  as  it  must  be  estab- 
lished that  the  dismissal  was  upon  the  merits,  and  that  fact  cannot 
be  presumed,  there  is  no  bar  unless  it  is  affirmatively  shown.    But 
where  it  appears  that  the  dismissal  was  upon  a  hearing  of  the  case, 
it  is  to  be  inferred  that  it  was  upon  the  merits.*'^     It  is  further  held, 
in  that  state,  that  where,  in  an  action  at  law,  a  former  decree  in  chan- 
cery, dismissing  a  bill  generally,  is  relied  upon  as  an  estoppel  per  se 
as  to  the  matters  set  up  in  the  bill,  and  it  appears  from  the  record 
that  the  bill  may  well  have  been  dismissed  for  want  of  jurisdiction, 
the  decree  will  not  estop  the  plaintiff  therein  from  proving,  in  the 
suit  at  law,  the  matter  relied  on  in  the  bill.*'* 

§  723.    Dimiissal  for  "Waiit  of  Proseovtloa* 

Where  a  bill  in  equity  is  dismissed,  not  on  its  merits,  but  because 
the  complainant  declines  further  prosecution  of  it,  the  decree  of  dis- 

6  Ohio.  400;    Scully  v.  Chicago,  B.  &  Q.  R.  Co.,  40  Iowa,  528;    Adams  v. 
Cameron,  40  Allch.  o()0;  Edgar  v.  Buck,  05  Mich.  350,  32  N.  W.  (H4. 

269  Williams  v.  Hollingsworth,  5  Lea  (Tenn.)  358. 
87  0  1  Bland,  Ch.  Old.)  200,  17  Am.  Dec.  277. 
«Ti  Loudenback  v.  CoUlne,  4  Ohio  St.  251. 
«T2  Lore's  Lessee  v.  Truman,  10  Ohio  St.  45. 
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missal  is  no  bar  to  a  subsequent  suit  {ounded  oh  the  same  matters. 
The  dismissal  for  want  of  prosecution  has  no  greater  effect  than  a 
nonsuit  at  law.*^'  Thus,  where  a  temporary  injunction  is  issued,  and 
the  bill  is  subsequently  dismissed  for  want  of  prosecution,  the  injunc- 
tion cannot  have  the  effect  of  res  judicata,  so  as  to  bar  the  right  to 
question,  in  any  other  suit  in  equity,  the  validity  of  the  proceedings 
which  the  bill  was  brought  to  annul.*^* 

I  724.    ETidenoe  to  Show  Consideration  of  Merits* 

Leaving  the  special  topic  of  the  dismissal  of  bills  in  equity,  and 
returning  to  the  general  subject,  we  may  observe  that  it  is  frequently 
a  matter  of  some  difficulty  to  determine  whether  a  former  judgment 
was  upon  the  merits  or  not.     How,  then,  shall  this  be  made  clear? 
In  the  first  place,  the  record  must  be  searched,  and  if  necessary  its 
different  parts  must  be  compared,  for  evidence  to  show  an  adjudica- 
tion of  the  merits.    Thus  an  order  made  by  a  court  which,  on  its  face, 
purports  first  to  be  a  judgment  on  demurrer  to  a  complaint,  and 
then  shows,  by  a  comparison  of  the  recitals  of  the  order  and  what 
appears  in  the  pleadings  in  the  case,  that  it  was  founded  on  facts 
which  accrued  after  the  filing  of  the  complaint  and  were  only  made  to 
appear  by  the  answer,  and  when  there  was  no  trial  or  admission  of 
the  truth  of  these  facts  by  the  plaintiff,  cannot  be  held  to  be  a  judg- 
ment on  the  merits  so  as  to  bar  another  action.*^*     But  if  nothing 
can  be  discovered  from  the  record,  it  will  be  presumed  (although  not 
conclusively)   that   the   judgment   was   rendered   on   the   merits.*'* 
Hence,  when  a  party  to  an  action  seeks  to  avoid  the  estoppel  of  a 

"«  KeUer  v.  Stolzenbaeh  (C.  C.)  20  Fed.  47;  Whitaker  v.  Davis  (C.  C.)  01 
Fed.  720;  Rosse  v.  Rust,  4  Johns.  Ch.  (N.  Y.)  300;  Forges  v.  Oohen,  23  Misc. 
Rep.  703,  52  N.  Y.  Supp.  71;  Porter  v.  Vaughn,  26  Vt  624;  CorneU  v.  Hart- 
ley, 41  W.  Va.  493,  23  S.  E.  789;  Worst  v.  Sgitcovich  (Tex.  Civ.  App.)  46 
8.  W.  72;  Nickell  v.  FaHen  (Ky.)  23  S.  W.  366;  Renshaw  v.  First  Nat  Bank 
(Tenn.  Ch.  App.)  63  S.  W.  194;  MUls  v.  Pettigrew.  45  Kan.  573,  26  Pac.  33; 
loQdenhack  v.  Collins,  4  Ohio  St.  251;  Laird  v.  Morris,  23  Nev.  34,  42  Pac. 
11;  Spear  v.  Door  County,  65  Wis.  298,  27  N.  W.  60;  Philpott  v.  Brown,  16 
Neb.  387.  20  N.  W.  288;  Pyle  v.  Piercy,  122  Cal.  383,  55  Pac.  141. 

*»*  Chamberlain  v.  Sutherland.  4  111.  App.  494. 

"5GIb8on  V.  Mlln,  1  Nev.  528. 

'T<Natk)nal  Bank  of  Monticello  v.  Bryant.  13  Bush  (Ky.)  419.  Compare 
Estep  y.  Larsh,  21  Ind.  190. 
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a  necessary  part  of  it,  is  that  any  claim  or  demand  is  barred  by  the 
former  recovery  in^hich  ought  to  have  been  included  m  the  first  suit, 
as  constituting  an  inseparable  part  of  the  plaintiff's  cause  of  action, 
although  in  fact  it  was  omitted.  So  familiar  and  so  unbending  is  the 
general  rule  that  the  books  exhibit  but  few  cases  of  a  bold  and 
obvious  attempt  to  sue  twice  upon  the  same  cause  of  action.  In 
almost  every  instance,  there  is  some  apparent  or  substantial  shade 
of  difference  relied  on  to  save  the  bar,  or  the  ingenuity  of  the  pleader 
is  exercised  in  disguising  the  grounds  of  the  claim  so  that  it  may 
pass  muster  as  a  new  cause  of  action.  Hence  it  requires  some 
nicety  of  discrimination,  as  well  as  familiarity  with  precedent,  to 
determine  in  what  cases  the  rule  should  apply.  But  at  this  day  the 
ground  has  been  so  thoroughly  explored  as  to  leave  but  little  uncer- 

# 

tainty  in  the  principles  and  rules  which  should  govern.  The  point 
to  be  regarded  is  always  the  identity  of  the  two  claims.  The  rea- 
sons, the  theories,  the  arguments,  by  which  the  contention  is  sup- 
ported, are  generally  immaterial  and  not  to  be  taken  into  account. 
According  to  the  court  in  Texas :  "It  is  of  no  consequence  if  the  rea- 
sons urged  to  sustain  the  issue  presented  in  this  suit  may  not  be 
precisely  those  relied  upon,  or  in  the  mind  of  the  pleader,  when  fram- 
ing the  petition  in  the  first  case.  The  applicability  of  the  plea  [of 
former  recovery]  depends  upon  the  identity  of  the  cause  of  action 
or  matter  of  defense  in  issue,  and  not  the  identity  or  similarity  of 
the  points  or  grounds  urged  to  support  or  maintain  the  action  or 
matter  of  defense;  otherwise  litigation  would  only  end  when  the 
ingenuity  of  counsel  could  not  suggest  additional  grounds  in  support 
of  the  issue,  though  the  gist  of  the  issue  may  have  been  more  than 
once  considered  and  decided  by  the  court."  ***  But  on  the  other 
hand,  we  must  not  forget  that  the  same  transaction  or  state  of  facts 
may  give  rise  to  distinct  causes  of  action.  It  is  not  necessarily  the 
identity  of  the  subject-matter  which  determines  the  question.***     For 

Stone  Go.  v.  Louisvnie,  N.  A.  &  C.  Ry.  Co.,  131  Ind.  575,  31  N.  E.  365;  Chi- 
cago &  S.  E.  Ry.  Co.  V.  Tawger,  24  Ind.  App.  400,  56  N.  B.  50;  Folz  v.  Nelke, 
33  Dl.  App.  370;  MarshaU  v.  John  Grosse  Clothing  Co.,  83  111.  App.  338;  Win- 
ham  y.  Kline,  77  Mo.  App.  36. 

»•«  Girardln  v.  Dean,  49  Tex.  243. 

"» See  Fisk  ▼.  City  of  Hartford,  70  Conn.  720,  40  Atl.  906,  66  Am.  St.  Rep. 
147. 
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example,  the  judgment  rendered  in  an  action  by  two  to  enjoin  the 
enforcement  of  a  joint  judgment  against  them  is  no  bar  to  a  separate 
action  by  one  of  them  to  enjoin  the  enforcement  of  the  same  judg- 
ment against  him,  on  grounds  personal  to  himself  and  in  which  his 
co-defendant  has  no  interest.^^*  "  So,  a  judgment  of  foreclosure  is 
not  a  bar  to  an  action  by  the  mortgagee  against  the  assignee  of  a 
policy  of  insurance  held  by  the  mortgagor  for  the  benefit  of  the 
mortgagee.*®*  And  a  judgment  that  a  certain  sale  of  mortgaged 
property  under  a  power  in  the  mortgage,  and  a  sheriff's  certificate 
based  on  the  sale,  are  void,  and  that  the  party  claiming  under  such 
certificate  has  no  interest  in  the  property  by  virtue  of  such  sale  or 
certificate,  is  no  bar  to  an  action  subsequently  brought  to  foreclose 
the  mortgage.**'  And  again,  the  cause  of  action  may  be  different, 
although  the  same  relief  be  asked.  Thus,  the  dismissal  of  a  bill  to 
redeem  pledged  property,  on  the  ground  of  staleness  and  the  statute 
of  limitations,  is  no  bar  to  another  bill  seeking  to  redeem  the  same 
property  under  a  pledge  made  four  years  after  the  first  one.*"'  So, 
a  judgment  dismissing  a  suit  for  specific  performance  of  a  promise 
to  sign  a  lease  is  not  a  bar  to  a  subsequent  action  on  a  verbal 
lease.*®*  In  a  case  in  California,  the  plaintiff  brought  replevin 
against  the  defendants  to  recover  certain  property,  and  obtained  a 
judgment  for  its  restitution  and  damages  for  its  illegal  detention. 
Defendants  paid  the  damages,  but  the  property  was  not  restored. 
Plaintiff  then  brought  trover  to  recover  the  value  of  the  property, 
and  defendants  pleaded  the  former  recovery  as  a  bar.  But  the  court 
said :  "The  judgment  in  replevin  constitutes  no  bar  to  this  action, 
unless  it  be  shown  that  it  has  been  satisfied.  The  cause  of  action 
was  in  both  cases  the  same,  but  the  object  was  essentially  different. 
In  the  one  case  the  plaintiff  sought  to  recover  a  specific  personal 
chattel  which  was  wrongfully  detained ;  in  the  other,  the  value  of 
such  chattel,  when,  owing  to  the  acts  of  defendants,  it  was  not  in  his 
power  to  procure  a  return.     .     .     .     The  judgment  in  the  action 

284  BUsland  v.  McManomy,  82  Ind.  139. 

286  Helns  V.  Wicke,  102  Iowa,  396,  71  N.  W.  345. 

286  Llndgren  v.  Llndgren,  73  Minn.  90,  75  K  W.  1034. 

287  Gilmer  v.  Morris  (0.  C.)  33  Fed.  682. 

288  Laroiissini  y.  Werlein,  50  La.  Ann.  637,  23  South.  467. 
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of  replevin  was,  as  between  the  parties,  conclusive  evidence  of  the 
plaintiff's  title  to  the  chattel  in  question,  and  it  onj^y  remained  for  the 
court,  in  this  action,  to  determine  its  value."  ^^^  So  again,  when  land 
is  purchased  at  a  tax-sale  by  the  owner's  agent,  ejectment  by  the 
uwner  against  such  agent  to  establish  the  validity  of  the  tax-title,  will 
not  bar  a  suit  between  the  same  parties  to  declare  a  resulting  trust 
in  favor  of  such  owner.**® 

I  726.    Identmcation  of  Causes  of  Aotioa. 

For  the  purpose  of  ascertaining  the  identity  of  the  causes  of  ac- 
tion, the  authorities  generally  agree  in  accepting  the  following  test 
as  sufficient:  Would  the  same  evidence  support  and  establish  both 
the  present  and  the  former  cause  of  action?  If  so,  the-  former  re- 
covery is  a  bar;  if  otherwise,  it  does  not  stand  in  the  way  of  the 
second  action.**^  "Unquestionably  the  judgment  in  the  former  ac- 
tion is  well  pleaded  as  a  bar  in  this  suit,  provided  the  cause  of  action 
is  the  same,  although  tjie  form  of  action  has  been  changed.  The 
cause  of  action  is  said  to  be  the  same  when  the  same  evidence  will 
support  both  actions ;  or,  rather,  the  judgment  in  the  former  action; 
will  be  a  bar,  provided  the  evidence  necessary  to  sustain  a  judgment 
for  the  plaintiff  in  the  present  action  would  have  authorized  a  judg- 
ment for  the  plaintiff  in  the  former."  ^^^  But  it  must  also  be  ob- 
served that  **if  the  testimony  offered  in  the  second  suit  is  sufficient 

^^9  Nickerson  v.  California  Stage  Co.,  10  Cal.  520.  See,  also.  Vlnal  v.  Con- 
tinental Const  &  Imp.  Co.,  53  Ilun,  547,  (5  N.  Y.  Supp.  595. 

2fr»  O'Connor  v.  Irvine,  74  Cal.  435,  16  Pac.  236. 

2»i  Stone  v.  United  States,  12  C.  C.  A.  451,  64  Fed.  007;    Jones  v.  Hillis 
\(\  (\)  100  Fed.  355;   Lawrence  v.  Vernon,  3  Siimn.  20,  Fed.  Cas.  No.  8,140; 
CfMes  V.  Goreham,  5  Vt.  317.  20  Am.  Dec.  303:    Rilcer  v.  Hooper,  35  Vt.  457, 
>»::  Am.  Dec.  r>40;    Smith  v.  Whiting,  11  Mass.  44.');  Percy  v.  Foote.  30  Conn. 
1<»2;   Miller  v.  Manice,  0  Hill  (N.  Y.)  114;    Stowell  v.  Chamberlain,  (JO  N.  Y.. 
1*72;  Marsh  v.  Mastorson,  50  N.  Y.  Super.  Ct.  187;    Croclvett  v.  Ronton,  Dud.. 
<0a.)  254:   Dawley  v.  Brown.  70  N.  Y.  3t>0;   Marsh  v.  Pier,  4  Rawle  (Pa.)  273, 
2ii  Am.  Dec.  131;  Motley  v.  Harris,  1  Lea  (Tenn.)  577;   People  v.  Riclu»rt,  159 
Ui.  41W.  42  N.  E.  884;   (iayer  v.  Parker,  24  Neb.  043,  30  N.  \V.  845.  8  Am.  St. 
ii.'P.  227;  Pratt  v.  Ratliff,  10  Okl.  108,  01  Pac.  523;   Taylor  v.  Castle,  42  Cal. 
''*'':  Woolverton  v.  Baker,  08  Cal.  028,  33  Pac.  731:   Bruce  v.  Foley,  18  Wash.. 
J««>,  50  Pac.  935;  Martin  v.  Kennedy,  2  Bos.  &  P.  00. 

2»2  Taylor  v.  Castle,  42  Cal.  307. 
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to  authorize  a  recovery,  but  could  not  have  produced  a  different 
result  in  the  first  suit,  the  failure  of  the  plaintiff  in  the  first  suit  is 
no  bar  to  his  recovery  in  the  other  suit,  although  it  is  for  the  same 
cause  of  action  for  which  he  attempted  to  recover  in  the  first 
suit."  *•"  This  last  rule  may  be  illustrated  by  the  case  where  the 
former  action  was  dismissed  because  it  was  brought  prematurely. 
Here  the  evidence  on  the  merits,  though  amply  sufficient  to  author- 
ize a  recovery  in  the  second  suit,  could  not  have  given  the  plaintiflF 
a  judgment  in  the  first  action,  and  therefore  it  is  no  bar. 

§  727.    In    Criminal    Cases. 

The  test  of  identity  described  in  the  preceding  section  is  under- 
stood to  appjy  equally  to  cases  of  successive  prosecutions  for  the 
same  criminal  offense.-^*  "The  true  test,"  says  the  supreme  court 
of  Pennsylvania,  "to  determine  whether  a  plea  of  autrefois  acquit  be 
a  good  bar,  is  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  conviction 
upon  the  first."  *•'  The  test,  therefore,  of  the  sufficiency  of  a  plea 
of  former  conviction  or  acquittal  is  whether  the  facts  averred  in  the 
second  indictment,  if  found  to  be  true,  would  have  warranted  a  con- 
viction upon  the  first.  The  two  offenses  must  be  the  same,  identical 
in  law  and  in  fact,  or  an  acquittal  or  conviction  of  the  one  is  not  a 
bar  to  a  prosecution  for  the  other.**' 

I  728.    Certainty  Required  in  Estoppels. 

It  is  of  the  very  essence  of  an  estoppel  that  it  be  certain.  And 
this  applies  with  special  force  to  estoppels  by  former  recovery.  "Ac- 
cording to  Coke,  an  estoppel  must  be  certain  to  the  very  intent,  and 
if,  upon  the  face  of  a  record,  anything  is  left  to  conjecture  as  to  what 
is  necessarily  involved  and  decided,  there  is  no  estoppel  in  it  when 

m 

293  Stringer  v.  Adams.  98  Ind.  539,  citing  Kirkpatrlck  v.  Stingier.  2  Ind. 
2G0;  Indianapolis  &  C.  U.  Co.  v.  Clark,  21  Ind.  150;  Hargiis  v.  Goodman.  V2 
Ind.  029. 

204  Wharton,  Cr.  Law  (7th  Ed.)  §  551. 

20  8  Helkos  V.  Com.,  2G  Pa.  513.  And  see  In  re  Campbell's  Registration,  19T 
Pa.  581,  47  Atl.  8(>0. 

206  Gordon  v.  State,  71  Ala.  315. 
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pleaded^  and  nothing  conclusive  in  it  when  offered  in  evidence."  ^^^ 
Thus,  in  an  action  for  specific  performance  of  a  contract  to  sell 
lands,  where  the  issue  is  whether  defendant  ratified  the  unauthorized 
act  of  his  agent  in  making  the  contract,  a  judgment  for  the  defend- 
ant in  a  former  action  between  the  same  parties  for  damages  caused 
by  recording  such  contract,  and  thus  placing  a  cloud  on  the  title  is 
not  conclusive  where,  under  the  instructions  in  that  action,  the  jury 
might  have  found  for  defendant  either  on  the  ground  that  plaintiff 
had  ratified  the  contract,  or  that  no  damage  had  been  sustained  by 
placing  it  on  the  record,  and  the  verdict  does  not  specify  on  which 
ground  the  jury  based  their  verdict.^®*  So,  the  record  of  a  judgment 
in  a  suit  on  several  distinct  claims  is  not  a  bar  to  a  subsequent  suit 
by  the  same  plaintiff  on  one  of  the  same  claims,  where  the  record 
does  not  show  that  the  claim  was  adjudicated  in  such  suit,  but  mere- 
ly that  the  other  demands  were  determined  in  favor  of  the  plain- 
tiff.***  So,  where,  in  a  suit  for  the  infringement  of  a  patent,  the  bill 
is  dismissed  because  of  failure  to  show  any  infringement,  this  will 
not  estop  the  plaintiff  from  suing  the  same  defendant  again  for  in- 
fringing the  same  patent.'^® 

I  729.    Estoppel  cannot  be  Avoided  by  Varying  Form  of  Action. 

It  is  a  well-settled  rule,  and  one  that  is  supported  by  a  multitude 
of  authorities,  that  a  party  cannot,  by  varying  the  form  of  action,  or 
adopting  a  different  method  of  presenting  his  case,  escape  the  opera- 
tion of  the  principle  that  one  and  the  same  cause  of  action  shall  not 
be  twice  litigated  between  the  same  parties  or  their  privies.*®^     His- 

"T  Russell  V.  Place,  94  U.  S.  606.  24  L.  Ed.  214;  LiUls  v.  Emigrant  Ditch 
Co.,  »5  Cal.  553,  30  Pac.  1108;  Griffith  v.  Fields,  105  Iowa,  3«2,  75  N.  W.  325. 

"•  De  Sollar  v.  Hanscome,  158  U.  S.  21G,  15  Sup.  Ot.  816,  39  L.  Ed.  050. 

"•  Nashua  &  L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.,  164  Mass.  222,  41  N.  E. 
268,  49  Am.  St.  Rep.  454. 

300  Steam-Gauge  &  Lantern  Co.  r.  Meyrose  (C.  C.)  27  Fed.  213. 

»•»  Roiitledge  v.  Hlslop,  2  El.  &  El.  549;  Hancocl?  v.  Welsh,  1  Stark.  347: 
Ontram  v.  Morewood.  3  East  346;  Marine  Ins.  Co.  v.  Young,  1  Crancli,  332. 
2  L.  Ed.  12<*»;  Lawrence  v.  Vernon,  3  Sumn.  20,  Fed.  Cas.  No.  8,14r>;  Case 
V.  New  Orleans  &  C.  R.  Co.,  2  Woods,  236,  Fed.  Oas.  No.  2,403;  Ware  v.  Per- 
dval,  61  Me.  301,  14  Am.  Uep.  5155;  Bunker  v.  Tufts,  57.  Me.  417;  Brown  v. 
Moran,  42  Me.  44;   Gray  v.  Plngry,  17  Vt  410,  44  Am.  Dec.  345;    Spencer  v. 
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torically,  this  important  rule  is  as  old  as  the  time  of  the  Roman 
jurists/^*  and  rests  upon  broad  foundations  of  justice  and  expedi- 
ency. That  it  has  prevailed  from  very  early  times  in  the  English 
law  will  appear  from,  Slade's  Case,'^'*  wherein  *'it  was  resolved  that 
the  plaintiff  in  this  action  on  the  case  on  assumpsit  should  not  re- 
cover only  damages  for  the  special  loss  (if  any  be)  which  he  had, 
but  also  for  the  whole  debt,  so  that  a  recovery  or  bar  in  this  action 
would  be  a  good  bar  in  an  action  of  debt  brought  upon  the  same 
contract ;  so  vice  versa,  a  recovery  or  bar  in  an  action  of  debt  is  a 
good  bar  in  an  action  on  the  case  on  assumpsit."  And  to  quote 
from  a  much  later  decision :  'That  the  remedy  sought,  or  the  mere 
form  of  action,  may  be  different,  does  not  prevent  the  estoppel  of 
the  former  adjudication.  If,  upon  the  facts  in  issue  in  the  former 
action,  the  plaintiff  was  entitled  in  that  action  to  a  remedy  such  as 
the  law  awards  as  compensation  or  redress  for  the  alleged  wrong, 
or  if,  upon  those  facts,  he  was  entitled  to  no  remedy,  adjudication  of 
his  right  to  recover  in  that  action  bars  his  right  to  afterwards  seek 

Dearth,  43  Vt.  98;    Lindsey  v.  DanvUle,  46  Vt.  144;    Llvermore  v.  Herschell, 
3   Pick.   (Mass.)  33;    Merriam  v.   Woodcock,  104  Mass.  320;    Blaekinton  y. 
Blacklnton.  113  Mass.  231;    Norton  v.  Doherty,  3  Gray  (Mass.)  372,  63  Am. 
Dec.  758;   Smith  v.  Way,  9  Allen  (Mass.)  472;   Goodrich  v.  Yale,  97  Mass.  15; 
Harlow  v.  Bartlett,  170  Mass.  584,  49  N.  E.  1014;  Betts  v.  Starr,  5  Conn.  STiO. 
13  Am.  Dec.  94;   Gardner  v.  Buckbee,  3  Cow.  (N.  Y.)  120,  15  Am.  Dea  256; 
Taylor  v.  Taylor,  63  Hun.  303,  17  N.  Y.  Siipp.  161;    Boyd  v.  Boyd.  53  App. 
Div.  152,  65  N.  Y.  Siipp.  859;    Collins  v.  Bennett,  46  N.  Y.  490;    Brown  v. 
Mayor,  etc.,  of  City  of  New  York,  66  N.  Y.  385;    Baker  v.  Rand,  13  Barb. 
(X.  Y.)  152;   Rice  v.  King,  7  Johns.  (N.  Y.)  20;    Cist  v.  Zeigler.  16  Serg.  &  B. 
(Pa.)  282,  16  Am.  Dec.  573;   Marsh  v.  Pier,  4  Rawle  (Pa.)  273.  26  Am.  Dec. 
131;  Ahl  V.  Goodhart,  161  Pa.  455,  29  Atl.  82;   Harryman  v.  Roberts,  52  Md. 
04;    Hite  v.  Long,  6  Rand.  (Va,)  457.  18  Am.  Dec.  719;    Ferguson  t.  Carter. 
S  Ga.  524;    Perry  v.  Lewis,  49  Miss.  443;   Agnew  v.  McElroy.  18  Miss.  552, 
48  Am.  Dec.  772;    Stuart  v.  Tenlson  Bros.  Saddlery  Co.,  21  Tex.  Civ.  App. 
r».30,  53  S.  W.  S:^;  Owens  v.  Rawleigh,  6  Bush  (Ky.)  6,56;  State  Bank  v.  Rude. 
23  Kan.  143;    Walker  v.  Fuller,  29  Ark.  448;  Covington  &  O.  Bridge  Co.  v. 
Sargent,  27  Ohio  St.  2,'i3;   Bell  v.  McCoUoch.  31  Ohio  St  397;   Sewell  v.  Scott 
35  La.  Ann.  553;   Krcuchi  v.  Dohler.  50  111.  176;   Cole  v.  Favorite.  69  111.  457: 
Union  R.  &  Transp.  Co.  v.  Traube,  59  Mo.  355;    Barker  v.  Cleveland,  19  Mich. 
280;   In  re  Skoll,  72  Minn.  319,  75  N.  W.  231;   Spear  v.  Tidball,  40  Neb.  107,  ^ 
X.  W.  708;   Taylor  v.  Castle,  42  Cal.  3Cu. 

30  2  Dig.  44,  2,  5.     See  Pot Ii lor  on  Obi.  pt.  4,  c.  3,  §  3,  art  4,  §  4. 

80  3  4  Coke,  94b.     See,  also,  Y.  B.  12  Edw.  IV,  13a. 
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a  different  remedy  upon  the  same  facts  or  cause  of  action."  ^®*  Un- 
der this  principle,  we  may  cite  the  familiar  rule  that  one  who  has 
been  defeated,  on  the  merits,  in  an  action  at  faw,  cannot  afterwards 
resort  to  a  bill  in  equity  upon  the  same  facts  for  the  same  redress. 
And  so  also,  where  a  claim  has  been  once  interposed  by  way  of  set- 
off, whether  it  was  allowed  or  rejected,  if  it  was  considered  on  the 
merits,  the  judgment  will  bar  any  independent  suit  on  the  same 
claim.*'*'  But  the  cases  most  frequently  calling  for  the  application 
of  this  rule  are  those  in  which  a  party  attempts  to  found  two  sepa- 
rate actions  upon  a  transaction  which  justifies  but  one  suit.  For 
example,  in  a  case  in  Minnesota,  it  appeared  that  the  plaintiff  had 
formerly  brought  trover  against  the  defendant  to  recover  damages 
for  the  alleged  wrongful  conversion  of  certain  personalty,  and  now, 
upon  the  same  state  of  facts,  he  sued  to  recover  possession  of  the 
specific  property  itself.  In  each  case  he  predicated  his  right  to  re- 
cover upon  his  general  ownership  and  right  of  possession  of  the 
property,  the  wrongful  possession  of  the  defendant,  and  his  refusal 
to  return  it  upon  the  rightful  claim  of  the  plaintiff.  The  only  dif- 
ference was  in  the  relief  prayed  for.  It  was  held  that  the  subject- 
matter  and  cause  of  action  in  both  cases  were  the  same,  although 
the  form  of  action  and  relief  sought  were  different,  and  therefore 
the  judgment  in  the  first  action  was  a  bar  to  a  recovery  in  the  sec- 
ond.*®* So  a  recovery  in  an  action  of  trespass  for  taking  away  the 
plaintiff's  wife  is  a  bar  to  a  recovery  in  an  action  on  the  case  for  en- 
ticing her  away.***^  Upon  the  same  principle,  "in  all  cases  where 
the  plaintiff  has. his  option  in  the  outset  to  bring  tort  or  contract  to 
recover  damages  for  one  and  the  same  injury,  upon  a  state  of  facts 
which  will  support  either,  an  adjudication  in  one,  whichever  he  may 
elect,  is  upon  principle  a  bar  to  the  other."  ****  For  instance,  plain- 
tiff sued  defendant  in  covenant  for  breach  of  a  sealed  agreement  in 

»o*  Hardin  t.  Palmerlee,  28  Minn.  450,  10  N.  W.  773.  And  see  Miller  v. 
Manice,  6  Hill  (N.  Y.)  114,  122. 

305  Kastmore  v.  Laws,  5  Bing.  X.  C.  444. 

3o«  Hatch  V.  Coddlngton.  32  Minn.  92,  19  N.  W.  393. 

307  (Mlchrist  v.  Bale,  8  Watts  (Pa.)  S-m.  34  Am.  Dec.  409. 

»««  Norton  v.  Doherty,  3  Gray  (Mass.)  372,  63  Am.  Dec.  758;  Prince  v.  City 
of  Qnincy,  128  III.  443,  21  N.  E.  768;  Ware  v.  Perclval,  61  Me,  391,  14  Am. 
Rep.  505. 
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respect  to  the  making  and  delivery  of  a  chattel,  alleging  certain  de- 
fects ;  defendant  pleaded  accord  and  satisfaction,  and  judgment  was 
in  his  favor;  plaintiff  then  brought  another  action  against  him,  in 
form  ex  delicto,  based  upon  the  deceit  practised  in  concealing  the 
same  defects ;  defendant  set  up  the  former  recovery,  and  it  was  held 
a  good  bar.*®*  So  where  plaintiflF  brought  assumpsit  on  an  open 
account  for  moneys  advanced  to  a  third  person  which  it  was  claimed 
the  defendant  was  liable  to  pay,  and  was  defeated,  and  subsequently 
brought  an  action  of  deceit  against  the  same  defendant,  oflEering 
precisely  the  same  evidence  that  was  used  on  the  former  trial  to  sus- 
tain the  declaration,  it  was  held  that  the  former  judgment  was  a 
bar.**^  So  again,  where  a  proceeding  by  attachment  for  contempt 
is  instituted  as  a  means  of  private  redress,  and  results  in  satisfaction, 
it  may  be  pleaded  in  bar  of  a  subsequent  action  of  trespass  between 
the  same  parties,  founded  on  the  same  subject-matter.'^^  Further, 
if  the  facts  are  the  same,  an  unsuccessful  attempt  to  secure  relief  or 
redress  of  a  higher  or  more  complete  nature  will  often  preclude  a 
party  from  seeking  a  lower  or  lesser  remedy.  Thus  it  is  held  that  a 
judgment  upon  the  merits  against  the  wife,  in  an  action  for  absolute 
divorce  on  the  ground  of  cruelty,  is  a  bar  to  any  subsequent  action 
by  her  for  a  limited  divorce  on  the  same  grounds.*^* 

S  730.    liimitations  of  this  Rule. 

The  rule  stated  in  the  preceding  section  is  subject  to  certain 
important  qualifications,  which,  without  detracting  from  its  proper 
force,  serve  to  limit  the  field  for  its  legitimate  appHcation.  Thus,  in 
the  first  place,  if  the  plaintiflF  has  misconceived  his  remedy  and  his 
suit  i$  dismissed  solely  on  that  ground,  it  is  no  bar  to  a  subsequent 
action  rightly  brought.  It  is  true  that  the  cause  of  action  remains 
the  same,  but  the  first  judgment  was  not  upon  the  merits.'"    So,  in 

300  Outler  V.  Ctox,  2  Blackf.  (Ind.)  178,  18  Am.  Dec.  152.    See,  also,  Xewby 
V.  CaldweH,  54  Iowa.  102,  6  N.  W.  154. 
310  Duncan  v.  Stokes,  47  Ga.  593. 

811  Walker  v.  Fuller,  29  Ark.  448. 

812  Wagner  v.  Wagner,  36  Minn.  239,  30  N.  W.  766. 

313  Supra,  §  715.  And  see  Johnson  v.  East  Tennessee,  V.  &  G.  Ry.  Ca, 
90  Ga.  810,  17  S.  E.  121. 
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the  next  place^  there  are  sometimes  cases  in  which  a  party,  proceed- 
ing upon  a  certain  theory  as  to  the  legal  effect  of  a  given  transaction 
or  state  of  facts,  finds  himself  unable  to  substantiate  his  view  of  the 
case,  but  afterwards,  without  any  change  in  the  facts,  but  acting  upon 
a  different  theory,  renews  the  litigation  in  a  different  form.  Here 
we  must  apply  the  test  generally  agreed  upon  as  the  proper  means 
of  ascertaining  the  identity  of  the  causes  of  action,  viz.,  whether  the 
same  evidence  would  support  both  suits.  If  not,  there  is  no  bar 
arising  from  the  former  judgment.  For  example,  a  judgment-cred- 
itor who  has  been  defeated  in  a  suit  to  have  conveyances  made  in 
payment  of  indebtedness  by  an  insolvent  debtor  declared  fraudulent 
and  void,  is  not  estopped  from  subsequently  bringing  another  suit  to 
have  such  conveyances  declared  to  be  a  part  of  a  general  assignment 
made  by  the  debtor.*^*  So  where  a  suit  to  recover  a  sum  of  money 
claimed  as  a  legacy  has  been  dismissed  on  general  demurrer,  it  can- 
not be  pleaded  in  bar  to  a  bill  by  the  same  party  for  the  same  sum 
claiming  under  a  trust."*'  So  an  action  on  the  case  for  a  deceit  in 
falsely  representing  that  a  farm  contained  a  certain  number  of  acres, 
is  not  a  bar  to  an  action  of  assumpsit  upon  a  guaranty  that  the  land 
was  of  that  extent."  *•  And  in  the  next  place,  it  must  be  remembered 
that  the  same  act  or  fact  may  very  possibly  give  rise  to  two  or  more 
distinct  causes  of  action.  And  of  course  a  judgment  upon  one  of 
these  does  not  preclude  a  recovery  upon  the  other.  Thus  it  is  held 
that  a  judgment  in  trespass  is  no  bar  to  trover  for  the  same  goods."*^ 
And  similarly,  in  an  action  of  trover,  it  was  held  that  a  judgment  in 
detinue  recovered  by  the  plaintiff  against  the  defendant  for  the  same 
goods,  which  judgment  remained  unsatisfied,  was  no  bar.*^* 

»i*  Elgin  Nat.  Watch  Co.  v.  Meyer  (C.  C.)  29  Fed.  225, 

*iB  Woodland  y.  Newhall's  Adm'r  (G.  G.)  81  Fed.  434. 

"«  8lchriyer  v.  Eckenrode,  87  Pa.  213. 

»"  Putt  T.  Rawstem,  3  Mod.  1. 

*i»  Elliot  V.  Porter,  5  Dana  (Ky.)  290,  30  Am.  Dec.  689.  But  see  Tbomason 
T.  Odum,  31  Ala.  108,  68  Am.  Dec.  159.  And  compare  Union  R  &  T.  Go.  v. 
Tranbe,  58  Mo.  355. 
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§  731.     Judsment  ConcluslTe  of  Wliatever  might  have  been  liticated. 

In  connection  with  the  principle  which  forbids  a  second  litigation 
of  the  same  cause  of  action,  we  are  now  to  consider  the  important 
rule  that  the  parties  to  a  suit  must  make  the  most  of  their  day  in 
court,  and  bring  forward  all  claims  and  demands  properly  belonging 
to  the  cause  of  action,  as  well  as  all  their  evidence  and  all  necessary 
parts  of  their  case  or  defense,  on  pain  of  being  barred  in  a  subse- 
quent controversy.  The  general  rule  may  be  thus  stated :  A  judg- 
ment on  the  merits  rendered  in  a  former  suit  between  the  same 
parties  or  their  privies,  upon  the  same  cause  of  action,  by  a  court 
of  competent  jurisdiction,  is  conclusive  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or  defeat  the  claim,  but  as 
to  every  other  matter  which  might  with  propriety  have  been  liti- 
gated and  determined  in  that  action."^*  This  rule  means,  in  the 
first  place,  that  the  parties  must  bring  forward,  in  one  trial,  all  the 
evidence  and  all  the  reasons  which  are  extant  and  can  be  adduced 
in  support  of  their  respective  cases.  A  litigant  cannot  experiment 
with  the  trial  of  his  cause.  After  one  determination  of  a  suit  on  the 
merits,  the  controversy  cannot  be  re-opened  to  hear  an  additional 
reason,  which  before  existed  and  was  within  the  knowledge  of  the 
party,  in  support  of  the  same  cause  of  action.^^**  Thus,  a  judgment 
on  the  merits  in  an  action  for  personal  injuries,  on  the  ground  oi 

■ 

81 »  Henderson  v.  Henderson,  3  Hare,  100;  Nelson  v.  Ck)uch,  15  C,  B,  (X.  S.i 
99;  CromweU  v.  Sac  Oo.,  94  U.  S.  351,  24  L.  Ed.  195;  Southern  Minnesota  Ry. 
Extension  Co.  v.  St.  Paul  &  S.  C.  R.  Co.,  5  C.  C.  A.  249.  55  Fed.  690;  David 
Bradley  Manufg  Co.  v.  Eagle  Manufg  Co.,  6  C.  C.  A.  661,  57  Fed.  ^'^: 
Board  of  Com'rs  of  Lake  County  v.  Piatt  25  C.  C.  A.  87,  79  Fed.  507;  Fayfi- 
weather  v.  Ritch,  34  C.  C.  A.  61,  91  Fed.  721;  Landon  v.  Bulkley.  37  C.  C.  A. 
96,  95  Fed.  344;  C  ha  vent  v.  Schefer  (C.  C.)  59  Fed.  231;  Embury  v.  Conner. 
3  N.  Y.  511,  53  Am.  Dec.  325;  Pennock  v.  Kennedy,  153  Pa.  579.  26  Atl.  217; 
Northwestern  Bank  v.  Hays,  37  W.  Va.  475.  16  S.  E.  561;  Lindsley  v.  Thomp- 
son. 1  Tenn.  Ch.  272;  Chicago,  K.  &  W.  R.  Oo.  v.  Black.  47  Kan.  766,  29  Pac. 
i)G;  Desnoyers  v.  Dennison,  19  Ohio  Clr.  Ct.  R.  320;  Bates  v.  Spooner.  45  Ind. 
489;  Bailey  v.  Bailey,  115  111.  551,  4  N.  E.  394;  Terre  Haute  &  I.  R.  Ca  t. 
Peoria  &  P.  U.  Ry.  Co.,  81  111.  App.  435;  Pugh  v.  Williamson,  1  Ma  App. 
Rep'r,  361,  61  Mo.  App.  165;  Territory  v.  Santa  F6  Pac.  R.  Co.  (N.  M-^  ^ 
Pac.  985. 

3  20  Rogers  V.  Hlggins,  57  111.  244;  Macdougall  v.  Knight,  25  Q.  B.  Div.  1; 
Newell  V.  Neal,  50  S.  C.  68,  27  S.  E.  560. 
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defendant's  negligence,  is  a  bar  to  a  second  action  between  the  same 
parties  for  the  same  injury,  though  additional  acts  of  negligence  are 
charged.**^  So  where  a  plaintiff  has  unsuccessfully  prosecuted  to 
final  judgment  an  action  for  the  trial  of  title  to  land,  he  is  concluded 
by  the  result,  whether  or  not  he  then  asserted  all  the  claims  which 
he  had  to  the  land.***  And  where  an  action  to  recover  a  debt  is  liti- 
gated on  the  theory  that  defendant  is  liable  individually,  the  judg- 
ment is  a  bar  to  a  subsequent  action  to  charge  him  as  a  surviving 
partner,  since  his  liability  as  surviving  partner  could  have  been  tried 
in  the  former  action.***  For  another  example,  in  an  action  against 
the  commissioners  of  a  county  to  enjoin  the  assessment  of  the  costs 
and  expense  of  a  road  improvement,  on  the  ground  that  the  com- 
missioners had  no  jurisdiction  to  order  the  improvement  to  be  made, 
it  was  determined,  upon  a  trial  on  the  merits,  that  the  commission- 
ers had  such  jurisdiction.  Afterwards  the  same  parties  brought  an 
action  against  the  commissioners  to  enjoin  the  same  assessment  for 
want  of  jurisdiction  in  the  commissioners,  for  a  reason  not  stated 
in  the  former  action.  But  it  was  held  that  the  question  of  jurisdic- 
tion was  conclusively  settled  by  the  judgment  in  the  first  action.*** 
So  a  judgment  at  law,  for  the  defendant,  is  conclusive  of  the  rights 
of  the  parties  on  a  subsequent  bill  in  equity,  even  if  the  complainant 
commenced  and  tried  the  action  at  law  before  he  discovered  or  ob- 
tained all  the  evidence  establishing  alleged  fraudulent  acts  of  the 
defendant.***  In  the  next  place,  the  rule  means  that  when  a  party 
has  a  fair  legal  opportunity  to  present  and  enforce  his  claim,  he  must 
avail  himself  of  it.***  Where,  for  instance,  in  an  action  to  enforce  a 
lien  on  land,  it  appears  that  the  plaintiff  was  made  a  party  and  might 
have  enforced  his  lien  in  a  prior  suit  or  proceeding  by  the  adminis- 
trator to  sell  said  land,  but  failed  to  do  so,  the  judgment  in  the  first 

"1  Colnmb  v.  Webster  Manurg  Co.,  28  C.  a  A.  225,  84  Fed.  592,  43  L.  R.  A. 
195;   McCain  t.  Louisville  &  N.  R.  Co.  (Ky.)  22  S.  W.  325. 

22i  Des  Moines  &  Ft.  D.  R.  Co.  v.  Bullard,  89  Imva,  749,  56  N.  W.  498. 

»»»  WUeox  V.  (Jiichrist.  So  Ilun.  1,  32  N.  Y.  Supp.  608. 

»«♦  Martin  v.  Roney,  41  Oliio  St.  141. 

»2»  Price  V.  Dewey  (C.  C.)  11  Fed.  104. 

"«  See  Bracken  v.  Atlantic  Trust  Co.,  36  App.  Div.  67,  55  N.  Y.  Supp.  608; 
McGUUs  ▼.  Willis,  39  lU.  App.  311;  Achey  v.  Creech,  21  Wash.  319,  58  Pac 
20a 
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proceeding  is  a  bar  to  the  latter.**^  Finally,  a  party  must  present  his 
whole  case.  He  must  extend  his  claim  so  as  to  embrace  ever)^^!!^ 
which  properly  constitutes  a  part  of  his  cause  of  action.**'  Thus 
a  party  failing  to  assert  a  claim  or  allowance  in  a  suit  in  equity,  in 
which  it  might  have  been  litigated  with  propriety,  will  not  be  per- 
mitted afterwards  to  enforce  it  in  a  second  suit,  unless  his  failure 
to  do  so  in  the  first  was  caused  by  the  fraud  of  his  adversary  and  was 
not  attributable  to  his  own  neghgence.^^* 

§  732.    Rettriotions  of  Foregoing  Rule* 

The  generality  of  the  terms  in  which  the  foregoing  rule  is  usually 
announced  has  led  the  courts,  in  some  of  the  cases,  to  see  the  neces- 
sity of  laying  stress  upon  its  restrictions  and  limitations.  "It  is 
sometimes  vaguely  said  that  a  judgment  or  decree  is  conclusive  of 
everything  that  might  have  been  litigated  and  settled  in  the  action, 
but  the  statement  is  far  too  broad,  unless  it  be  taken  as  applying  to 
the  particular  issue  or  matter  actually  litigated  and  determined,  and 
such  matters  and  things  as  are  necessarily  implied  by  them."  •'•  In 
another  case  it  is  said  to  be  applicable  to  such  matter  only  as  might 
have  been  used  as  a  defense  in  the  former  action  against  an  adverse 
claim  therein. ^'^^  It  does  not  include  matters  which,  though  affect- 
ing the  ultimate  rights  of  the  parties  as  between  themselves,  were  not 
material  to  the  actual  issues  before  the  court  or  to  the  relief  to  be 
administered."**  In  fact,  the  rule  "is  limited  in  its  application  to 
those  matters  which  the  parties,  under  their  pleadings  and  the  issue 
joined  in  the  former  action,  might  legitimately  have  controverted 
and  have  had  decided  by  the  verdict  and  judgment,  and  has  never 
been  so  extended  as  to  compel  one  party,  having  several  different 
causes  of  action  against  another,  to  join  them  in  one  action  because 

327  Vail  V.  Rinehart,  105  Ind.  6,  4  N.  E.  218.  And  see  Kirk  v.  Goodwin.  53 
Kan.  GIO,  36  Pac.  1057. 

828  Fleitas  v.  Meraux,  47  La.  Ann.  232,  16  South.  848;  Packham  v.  German 
Fire  Ins.  Co.,  91  Md.  515,  46  Atl.  1066,  50  L.  R.  A.  828,  80  Am.  St  Rep.  401; 
Hyde  v.  Leisenring,  107  Mich.  490,  G5  N.  W.  536. 

829  Stewart  v.  Stebblns,  30  Miss.  66;   Burford  v.  Kersey,  48  Miss.  643. 
880  Williams  v.  Clonse,  91  N.  C.  322. 

831  Malony  v.  Horan,  12  Abb.  Prac.  (N.  S.;  N.  Y.)  289. 
882  Fairchild  v.  Lynch,  99  N.  Y.  359,  2  N.  E.  20. 
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they  were   of   such  a  character   that  the  law  would  permit  their 
union."  ••• 

S  733.    Second  Aetion  Proceeding  on  Different  Tlieory, 

As  we  have  already  intimated,  cases  not  infrequently  arise  in  which 
a  party,  acting  upon  a  certain  theory  as  to  his  legal  rights,  or  as  to 
the  legal  effects  of  a  given  state  of  facts  or  transaction,  brings  his 
action  and  is  defeated,  being  unable  to  substantiate  his  view  of  the 
case,  and  afterwards  renews  the  litigation,  without  any  change  in  the 
facts,  but  basing  his  claim  on  a  new  and  more  correct  theory.     In 
such  a  case,  the  former  judgment  is  no  bar  to  the  second  action. 
It  is  true  the  subject-matter  is  the  same,  but  the  ca^use  of  action  set 
up  in  the  former  suit  was,  as  shown  by  the  result,  merely  illusory 
and  supposititious,  and  hence  it  cannot  be  considered  as  identical,  in 
any  just  sense  of  the  term,  with  the  true  cause  of  action  correctly 
&et  up  and  supported  by  a  right  theory  of  the  facts.'**  Further,  the 
e\'idence  necessary  to  sustain  the  second  action  could  not,  if  offered 
in  the  first,  have  altered  the  result.     And  this,  as  we  have  seen,  is 
the  one  recognized  test  of  identity.     It  will  be  expedient  to  illustrate 
this  rather  obscure  principle  by  some  examples  from  the  reports. 
In  a  case  in  New  York  it  appeared  that  the  defendant  company  used 
the  property  of  the  plaintiffs  in  its  business,  under  the  beUef  of  its 
managing  agent  that  the  company  had  purchased  it,  and  the  plaintiffs 
left  the  same  in  the  possession  of  the  company  because  it  was  their 
intention  to  sell  it  to  the  company,  and  they  expected  the  company 
would  pay  for  it.    The  plaintiffs  first  brought  suit  against  the  de- 
fendant to  recover  the  value  of  this  property  as  upon  a  sale  thereof, 
but  judgment  went  for  the  defendant  on  the  ground  that  there  was 
no  sale  and  delivery.    Then  the  plaintiffs  sued  to  recover  for  the 
use  of  the  property,  and  it  was  held  that  they  were  not  barred  by  the 

"»  Eastman  v.  Porter.  14  Wis.  39.  See  also  Felton  v.  Smith.  88  Ind.  149, 
45  Am.  Rep.  454;  Gentles  v.  FInck.  23  Misc.  Rep.  153,  50  N.  Y.  Supp.  726; 
Schuster  t.  White's  Adm*r  (Ky.)  50  S.  W.  242;  Mussey  v.  Bates,  65  Vt.  449. 
27  Aa  167,  21  L.  R.  A.  616;  Jones  v.  Beaman,  119  N.  C.  300,  25  S.  E.  970; 
Collier  T.  Cunningham.  2  Ind.  App.  254,  28  N.  E.  341. 

»»*  People  T.  Dalton,  52  App.  Dlv.  371,  65  N.  Y.  Snpp.  342;  Dowdall  ▼.  Can- 
n»^y,  32  111.  App.  207;  Taylor  v.  Indiana  Paper  Co.,  64  III.  App.  339;  Jones 
r.  Kilbieth,  49  Ohio  St  401,  31  N.  E.  340. 

(1099) 


§  738  LAW  OP  JUDGMBNT8.  (Ch.  1 


former  judgment."*'  So  again,  plaintiff  brought  an  action  alleging 
partnership  with  the  defendant  and  asking  for  an  accounting.  A 
referee  found  that  no  partnership  had  existed,  and  dismissed  the  com- 
plaint. Plaintiff  then  brought  another  action,  alleging  a  hiring  by 
the  defendant,  and  that  he  was  to  have  half  the  profits  as  ^i-ages. 
Defendant  set  up  the  former  action  in  bar ;  but  it  was  held  to  be  no 
bar,  because  the  causes  of  action  alleged  in  the  two  suits  were  not 
the  same.*"*  So  money  paid  under  a  mistake  of  fact  may  be  recov- 
ered back  in  an  action  brought  for  that  purpose,  notwithstanding  an 
adverse  judgment  in  a  prior  action  to  recover  back  the  same  money 
on  the  ground  of  fraud  on  the  part  of  the  defendant.**^  Again,  a 
judgment  for  defendant  in  an  action  at  law  to  recover  a  partnershi;- 
debt  from  defendant,  as  a  general  partner,  based  on  the  claim  that 
defendant  failed  to  contribute  his  capital  in  cash  and  that  he  frauda- 
lentlv  withdrew  the  assets  from  the  firm,  is  not  a  bar  to  a  creditors' 
bill  by  the  same  plaintiff  for  an  accounting  by  defendant,  as  a  special 
partner,  for  the  assets  withdrawn  by  him,  the  causes  of  action  n"t 
being  identical,  and  it  not  appearing  that  the  question  of  the  im- 
proper withdrawal  of  assets  was  involved  and  determined  therein  in 
defendant's  favor.***  A  judgment  on  demurrer  in  an  action  in  whic'r. 
it  was  sought  to  hold  the  indorsers  of  a  note  liable  on  the  ground  that 
due  diligence  had  been  used  in  the  prosecution  of  an  unsuccessful 
suit  against  the  maker,  is  no  bar  to  a  second  suit  in  which  it  is  sought 
to  hold  the  indorsers  liable  on  the  ground  of  demand  and  notice"* 
On  similar  principles,  it  is  held  that  a  judgment  denying  to  the  plai" 
tiff  a  specific  lien  on  property  (as,  in  the  case  of  an  unsucce>>:v. 
attempt  to  establish  a  mechanic's  lien)  will  not  be  a  bar  to  an  action 
by  him.  for  the  value  of  the  services,  advances,  or  material  fumishetJ 
to  the  defendant.**®  And  where  a  plaintiff  alleges  an  express  con- 
tract to  pay  a  stipulated  sum  for  services  rendered,  but  fails  to  re- 
ass  Rider  V.  Union  India  Rubber  Co.,  28  X.  Y.  379. 

886  Marsh  v.  Masterson,  101  X.  Y.  401,  5  X.  E.  59. 

887  Belden  v.  State,  103  X.  Y.  1,  8  X.  E.  363. 

888  Bell  V.  Merrifield,  109  X.  Y.  202.  16  X.  E.  55,  4  Am.  St.  Rep.  4^ 

889  Keater  v.  Hock,  16  Iowa,  23. 

840  Geary  v.  Ban^s,  138  111.  77,  27  X.  E.  462:  Texas,  S.  F.  &  X.  Ry.  Co.  r. 
Saxton,  7  X.  M.  302,  34  Pac.  532;  Sease  v.  Dobson,  34  S.  C.  345.  13  S.  E.  '^^'^ 
Brown  v.  Squires*  Adm'r,  42  W.  Va.  367,  26  S.  E.  177. 
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cover,  he  will  not  be  precluded  from  bringing  another  action  for  the 
reasonable  value  of  the  services,  as  upon  a  quantum  meruit. '^^^ 
Again,  where  a  town  borrowed  money  to  pay  the  expenses  of  certain 
litigation,  giving  notes  therefor,  and,  in  an  action  at  law  upon  these 
notes,  the  town  was  held  not  liable,  as  not  having  authority  to  bor- 
row for  such  a  purpose,  it  was  held  that  the  judgment  was  not  a 
bar  to  a  subsequent  action  in  equity  by  the  person  who  made  the 
loan,  claiming  as  the  equitable  assignee  of  the  bills  to  pay  which  the 
money  was  borrowed.'** 

But  it  is  not  enough  to  bring  a  case  within  the  foregoing  rule  that 
the  party  sets  up  new  or  additional  reasons  why  his  contention  should 
prevail.  In  other  words,  a  judgment  will  be  allowed  its  full  con- 
clusive effect  where  the  parties  and  the  cause  of  action  are  the  same, 
and  the  theory  on  which  the  case  is  based  is  not  essentially  diflferent 
from  that  formerly  litigated,  although  the  plaintiff  now  brings  for- 
ward new  grounds  of  recovery,  or  the  defendant  now  sets  up  new 
grounds  of  defense.'**  For  instance,  where  a  debtor  assigned  a  note 
to  his  creditor,  an  attorney,  as  collateral  security,  and  the  latter  took 
judgment  on  the  note  in  his  own  name,  but  failed  to  collect  it,  and 
the  debtor  then  sued  the  creditor  for  negligence  as  an  attorney  in 
not  collecting  the  judgment,  and  a  demurrer  to  the  complaint  was 
sustained,  whereupon  the  debtor  brought  another  suit,  alleging  the 
same  facts,  but  counting  on  the  creditor's  negligence  as  an  assignee,, 
it  was  held  that  the  former  judgment  was  a  bar  to  the  second  suit.'** 

i  734«    Rule  asaiast  Splitting  Causes  of  Action. 

When  a  demand  or  right  of  action  is  in  its  nature  entire  and  indi- 
visible, it  cannot  be  split  up  into  several  causes  of  action  and  made 

»"  Buddress  v.  Schafer,  12  Wash.  310,  41  Pae.  43;  Ropsman  v.  Tllleny,  8() 
Minn.  160,  83  N.  W.  42.  81  Am.  St.  Rep.  247;  Henrietta  Xat.  Bank  v.  Bar- 
TKt  (Tex.  Civ.  App.)  25  S.  W.  4m. 

»«2  Wells  T.  Town  of  Sallna,  25  N.  Y.  Supp.  134.  71  Hun.  5.j9. 

3«»Ro»s  V.  City  of  Portland  (C.  C.)  105  Fed.  ('»82;  Greene  v.  Central  of  Oeor- 
2ia  Uy.  Co.,  112  Ga.  WO,  38  S.  E.  3<J0;  Werlein  v.  City  of  New  Orleans,  177  U. 
S.  a»i.  20  Sup.  Ct  082.  44  L.  Ed.  817;  Hiibboll  v.  United  States.  171  T'.  S. 
:i"«.  18  Sup.  Ct.  828,  43  L.  Ed.  136;  McGrady  v.  Monks.  1  Tex.  Civ.  App.  611, 
20  ».  W.  rCil>. 

»*«  Mckless  V.  Pearson,  126  Ind.  477,  26  N.  E.  478. 
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the  basis  of  as  many  separate  suits,  but  a  recovery  for  one  part  will 
bar  a  subsequent  action  for  the  whole,  the  residue,  or  another  part.'" 
"The  general  rule,"  says  the  supreme  court  of  Pennsylvania,  **is  that 
it  is  against  the  policy  of  the  law  to  permit  a  plaintiff  to  prosecute  in 
a  second  action  for  what  was  included  in  and  might  have  been  recov- 
ered in  the  first,  because  it  would  harass  the  defendant  and  expose 
him  to  double  costs.  This  is  so  far  modified  that  where  claims  are 
distinct,  though  all  might  have  been  recovered  in  the  first  action,  it 
will  not  bar  a  second  for  one  which  was  not  demanded  or  proved  in 
the  first.  But  where  the  contract  is  entire,  and  there  is  a  recovery 
upon  such  contract,  the  party  cannot  maintain  a  second  suit  even  on 
clear  proof  that  no  evidence  was  given  in  the  first  as  to  part  of  the 
demand  in  controversy."  •*•  "The  principle  which  prevents  the  split- 
ting up  of  causes  of  action,  and  forbids  double  vexation  for  the  same 

«*«  Fetter  v.  Beale,  1  Salk.  11;  Bawell  v.  Kensey,  3  Lev.  179;  Bagot  t. 
WiUlams,  3  Barn.  &  C.  235;  Baird  v.  United  States.  96  U.  S.  430,  24  L.  Ed. 
703;  Buckl  &  Son  Lumber  Co.  v,  Atlantic  Lumber  Co.,  48  C.  C.  A.  455,  K© 
Fed.  411;  Claflin  &  Kimball  v.  Mather  Electric  Co.  (O.  C.)  87  Fed.  795;  Ba- 
ton V.  New  York  Gent.  &  H.  R.  R.  Co.  (C.  C.)  63  Fed.  897;  Bartds  v.  Schell 
(C.  C.)  16  Fed.  341;  Hay  ward  v.  Clark,  50  Vt  612;  Avery  v.  Fitch,  4  Conn. 
362;  Wildman  v.  Wlldman,  70  Conn.  700,  41  Atl.  1;  Goodrich  v.  Yale,  97  Mas& 
15;  Bendernagle  v.  Cocks,  19  Wend.  (N.  Y.)  207,  32  Am.  Dec.  448;  Wiltard  r. 
Sperry,  16  Johns.  (N.  Y.)  121;  Farrlngton  v.  Payne,  15  Johns.  (N.  Y.)  -132; 
MUler  V.  Covert,  1  Wend.  (N.  Y.)  487;  Clark  v.  Jones,  1  Denio  (N.  Y.)  519,  43 
Am.  Dec.  706;  Guernsey  v.  Carver,  8  Wend.  (N.  Y.)  492,  24  Am.  Dec  60: 
Stevens  v.  Lockwood,  13  Wend.  (N.  Y.)  644,  28  Am.  Dec.  492;  Staples  v. 
Goodrich,  21  Barb.  (N.  Y.)  317;  Montrose  v.  Wanamaker,  134  N.  Y,  59jX  31 
N.  E.  252;  Ingraham  v.  Hall,  11  Serg.  &  R.  (Pa.)  78;  Logan  v.  Caffrey,  30Pa. 
196;  Alcott  v,  Hugus,  105  Pa.  3oO;  Sykes  v.  Gerber,  98  Pa.  179;  CairUl  v. 
Garrlgues,  5  Pa.  152;  Eisenhower  v.  School  Dlst.  of  Borough  of  Oentralia.  13 
Pa.  Super.  Ct.  51;  Fell  v.  Beunett,  110  Pa.  181,  5  Atl.  17;  In  re  Strike.  1 
Bland  (Md.)  57;  Hite  v.  Long.  0  Rand.  (Va.)  457,  18  Am.  Dec.  719;  Bates  v. 
Quattlebom,  2  Nott  &  McC.  (S.  C.)  205;  Atlanta  Elevator  Co.  v.  Fulton  Bag  & 
Cotton  MiUs,  106  Ga.  427,  32  S.  E.  541;  Oliver  v.  Holt.  11  Ala.  578,  46  Am. 
Dec.  228;  O'Neal  v.  Brown,  21  Ala.  485;  South  &  N.  A.  R.  Co.  v.  Henlein.  5« 
Ala.  3GS;  Gatewood  v.  Long  (Ky.)  51  S.  W.  569;  Wells  v.  Hiokox,  1  Kan.  Api' 
485,  40  Pac.  821;  Erwin  v.  liynn,  16  Ohio  St.  539;  Stein  v.  The  Prairie  Ro^. 
17  Ohio  St.  475,  03  Am.  Dec.  631;  Mallock  v.  Krome,  78  111.  110;  Taylor  v. 
Heitz,  87  Mo.  660;  Bornsosser  v.  Harrison,  12  Wis.  544,  78  Am.  Pec.  t:^; 
Beck  V.  Devereaux.  9  Xeb.  100.  2  X.  W.  36.>;  Herriter  v.  Porter,  23  Cal.  3Sr»; 
Nightingale  v.  Scanuell,  6  Cal.  506,  65  Am.  Dec.  525. 

846  Sykes  v.  Gerber,  98  Pa.  179. 
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thing,  is  a  rule  of  justice  and  not  to  be  classed  among  technicalities. 
It  was  intended  to  suppress  serious  grievances."  '*^  In  point  of  fact, 
this  rule  is  not  even  a  product  of  modern  jurisprudence,  but  was  well 
known  in  the  Roman  systems.**"  When  the  plaintiff,  therefore,  has 
an  entire  demand,  he  cannot  divide  it  into  distinct  parts  and  bring 
separate  actions  for  each;  as,  on  an  entire  contract  of  sale  of  goods, 
he  cannot  maintain  an  action  for  one  part  of  the  goods  sold  and 
another  action  for  another  part.'**  And  so  he  cannot  divide  an  en- 
tire contract  for  the  payment  of  a  sum  of  money  (a  promissory  note), 
exceeding  the  amount  cognizable  before  a  justice  of  the  peace,  into 
several  smaller  demands,  and  bring  a  distinct  action  before  a  justice 
upon  each;  and  if  an  entire  demand  has  been  divided  in  this  man- 
ner, and  the  justice  renders  judgment  for  the  plaintiff  in  each  of  the 
actions,  all  the  judgments  will  be  reversed.**®  When  an  action  is 
brought  on  a  part  only  of  an  entire  and  indivisible  demand,  the  pend- 
ency thereof  may  be  pleaded  in  abatement  of  another  action  on  the 
remainder,  and  a  judgment  in  either  may  be  pleaded  in  bar  of  the 
other.***  Nor  can  the  party,  by  assigning  a  part  of  his  claim  to 
another,  divide  an  entire  cause  of  action,  so  as  to  sustain  more  than 
one  suit  upon  it.***  Where  a  plaintiff  brought  suit  upon  a  mechan- 
ic's claim  in  the  district  court,  and  withdrew  one  item  of  the  claim 
on  the  trial,  it  was  held  that  he  could  not  afterwards  bring  a  separate 
suit  for  the  same  item  of  charge,  and  the  former  recovery  was  a  bar 
to  the  second  action.*** 

But  it  is  said  that  the  rule  forbidding  the  severance  of  a  cause  of 
action  is  for  the  benefit  of  the  defendant,  and  therefore  he  may  waive 
it.  Thus,  where,  upon  a  consideration  moving  from  the  defendant, 
the  plaintiff  enters  into  an  agreement  for  forbearance  as  to  a  portion 
of  his  claim,  the  defendant  cannot  plead  a  judgment  on  the  remainder 

«*'  Dutton  V.  Shaw,  35  Mich.  431. 

•«»Dljr.  44.  2,  7. 

»*•  Smith  V.  Jones.  16  Johns.  (N.  Y.)  229. 

»*•  WUlard  v.  Sperry,  16  Johns.  (N.  Y.)  121.  And  see  Pllcher  v.  Ligon,  91 
Ky.  228, 15  S.  W.  513;  Catowba  Mills  v.  Hood,  42  S.  C.  2(>3,  20  S.  B.  91;  Brox- 
ton  V.  XelBon.  103  Ga.  327,  30  S.  E.  38.  68  Am.  St.  Rep.  07. 

»»i  Hughes  r.  Dundee  Mortgage  &  Trust  Co.  (O.  C.)  2C  Fed.  831. 

»»2  Ingraham  v.  Hall.  11  Serg.  &  R.  (Pa.)  7a 

«5-  Snicdly  ▼.  Tucker,  3  PhUa.  259. 
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of  the  claim  as  a  bar  to  a  second  action  brought  after  the  time  of  for- 
bearance agreed  upon  has  expired.'**  Nor  can  the  rule  against 
splitting  causes  of  action  be  applied  unless  the  two  claims  separately 
sued  on  were  both  parts  of  one  and  the  same  cause  of  action,  equally 
available  for  purposes  of  suit  at  the  time  the  first  action  was  brought, 
and  equally  within  the  scope  and  purview  of  that  action.  For  in- 
stance, where  a  state  statute  provides  that  if  goods  specified  in  a  ^Tit 
of  replevin  shall  not  be  found,  the  plaintiff  may  recover  their  value 
in  the  same  suit,  a  plaintiff  who  secures  only  a  partial  recovery  in 
replevin,  because  part  of  the  goods  were  not  in  the  defendant's  pes- 
session  at  the  issuance  of  the  writ,  will  not  be  precluded  from  bring- 
ing another  suit  to  recover  the  value  of  the  balance  of  the  goods."* 
In  another  case,  the  plaintiff  corporation,  which  held  claims  against 
the  defendant  corporation,  growing  out  of  a  contract,  accepted  stock 
of  defendant  in  satisfaction  of  a  specified  part  of  the  claims  upon 
certain  conditions,  to  be  performed  by  a  time  stated.  The  condi- 
tions not  having  been  performed  within  such  time,  plaintiff  tendered 
back  the  stock  received.  It  had  previously  brought  a  suit  on  its 
unadjusted  claims,  which  was  then  pending.  It  was  held  that  the 
judgment  in  such  suit  could  not  be  pleaded  by  defendant  in  bar  of 
a  subsequent  suit  upon  tlije  portion  of  the  claims  covered  by  the  ad- 
justment.'°'  An  action  for  breach  of  covenant  of  seisin  is  not  a 
bar  to  an  action  for  breach  of  covenant  in  the  same  deed  against  in- 
cumbrances ;  for  the  actions  are  not  founded  on  the  same  cause  of 
action,  and  therefore  the  rule  prohibiting  the  splitting  of  a  single 
cause  of  action  has  no  application.'*^  For  similar  reasons,  this  rule 
does  not  prevent  one  whose  property  is  taken  by  a  single  trespass 
from  maintaining  replevin  for  so  much  of  the  property  as  is  owne^l 
absolutely  by  him,  and  trover  for  the  remainder,  owned  by  him  in 
common  with  another.'** 

864  Claflin  &  Kimball  v.  Mnther  Electric  Co.,  39  C.  C.  A.  241,  98  Fed,  ft«^ 
And  see  Little  v.  City  of  rortland,  20  Or.  235.  37  Pac.  911. 

35  5  Reid,  :Murdoch  &  Co.  v.  Parks,  122  Mich.  303.  81  N.  W.  252;  Taub  t. 
McClelland-Colt  Commission  Co..  10  Colo.  App.  100,  51  Pac.  1<?S. 

886  Claflin  &  Kimball  v.  Mather  Electric  Co.,  39  C.  C.  A.  241.  98  Fed.  iS'*' 
And  see  Whoelock  v.  Svcnsj?aard,  03  Minn.  48(5.  (i5  X.  W.  937. 

3"  Moore  v.  Johnston,  108  Ala.  324,  18  South.  825. 

856  HufTman  v.  Knight,  30  Or.  5S1,  GO  Pac.  207, 
(llOi) 
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I  735.    What  Deaumdi  are  laieTeralile* 


As  a  general  rule,  one  single  contract  or  agreement  gives  rise  to 
one  single  cause  of  action  and  no  more.  And  where  an  action  is 
brought  on  a  contract,  all  claims  arising  under  the  same  and  then 
due  constitute  an  entire  and  indivisible  cause  of  action,  and  a  judg- 
ment therein  is  a  bar  to  any  further  action  founded  on  such  claims.*** 
"So  where  there  are  breaches  of  several  covenants  contained  in  one 
instrument,  and  a  suit  is  brought  for  damages  for  some  of  the 
breaches,  and  subsequently  a  second  suit  is  brought  for  damages 
claimed  under  other  breaches,  all  of  the  causes  of  action  being  in 
existence  at  the  beginning  of  the  first  suit,  the  first  action  may  be 
used  as  a  defense  against  the  second."  **®  If  a  lessor  to  whom  rent 
is  payable  quarterly  brings  an  action  and  recovers  judgment  for  a 
part  of  a  quarter,  he  cannot  afterwards  sue  for  the  residue."*^  But 
on  the  other  hand,  in  an  action  on  a  bond  to  indemnify  against  out- 
standing debts  of  a  partnership,  the  defendant  pleaded  that  there  had 
been  a  former  recovery  on  the  same  bond  by  the  same  plaintiff. 
But  it  appeared  that  the  second  suit  was  for  breaches  of  the  bond 
not  embraced  in  the  first  suit,  and  that  the  former  judgment  was  not 
for  the  penalty  of  the  bond  but  merely  for  damages  for  certain 
breaches  thereof.  And  it  was  held  that  several  suits  could  be  main- 
tained on  the  same  bond  for  different  breaches,  and  that  the  former 
judgment  constituted  no  bar  to  the  second  action.*®*  A  recovery  by 
an  attorney  in  one  of  two  suits  brought  on  different  portions  of  a 
bill  for  fees,  for  the  purpose  of  bringing  it  within  a  justice's  juris- 
diction, will  bar  a  recovery  in  the  other.***  The  rule  against  split- 
ting up  causes  of  action  is  applied  with  great  strictness  in  actions 
upon  book-accounts,  as  will  appear  from  the  recent  case  of  Buck  v. 

•»•  O'Beirne  v.  Lloyd.  43  N.  Y.  248;  RosenmueUer  v.  Lampe,  89  in.  212,  31 
Am.  Rep.  74;  De  Weese  v.  Smith  (C.  C.)  97  Fed.  309;  City  of  New  York  v. 
CJongtantliie  (Super.  N.  Y.)  18  N.  Y.  Supp.  788;  Samuel  v.  Fidelity  &  Casualty 
Co..  76  Hun,  308,  27  N.  Y.  Supp.  741. 

»«o  Joyce  V.  Moore,  10  Mo.  271.  And  see  Hill  v.  Joy,  149  Pa.  243,  24  Atl. 
293. 

««» Warren  v.  Comings.  6  Cush.  (Mass.)  103. 

»««Orendorff  v.  Utz.  48  Md.  298;  Ahl  v.  Ahl,  60  Md.  207. 

*••  Lucas  V.  Le  Compte,  42  lU.  303. 
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Wilson.^**  There  the  defendant  offered  in  evidence  the  record  of 
a  former  recovery  by  the  same  plaintiff  against  him  on  the  same 
Book-account.  When  the  first  suit  was  brought,  the  whole  of  the 
account  was  due,  but  the  plaintiff  answered  this  by  showing  that  at 
the  institution  of  that  suit  he  held  defendant's  promissory  notes  for 
part  of  the  account,  and  at  the  trial  he  had  only  claimed  and  ob- 
tained a  verdict  for  that  part  of  the  account  not  covered  by  such 
notes.  These  notes  were  not  received  as  payment,  but  merely 
placed  in  the  plaintiff's  hands.  It  was  held  that  the  former  recover}* 
was  a  bar  to  the  present  action.  A  judgment  for  the  plaintiff  in  an 
action  on  an  attachment  bond  will  bar  any  future  action  for  dam- 
ages accruing  subsequent  to  the  first;  the  cause  of  action  in  such 
case  is  one  and  indivisible,  and  if  he  brings  his  action  too  soon  it  is 
his  own  fault.'®"  A  recovery  of  the  consideration  money  and  in- 
terest, in  a  suit  on  a  covenant  in  a  conveyance  that  the  grantor  is 
the  lawful  owner  of  the  premises,  is  a  bar  to  a  subsequent  suit  based 
on  a  covenant  of  warranty  of  title  contained  in  the  same  deed.*** 
In  a  suit  in  the  nature  of  ejectment,  the  plaintiff  recovered  judgment 
for  the  premises  in  controversy  and  a  nominal  sum  for  damages; 
subsequently  he  brought  an  action  against  the  same  party  for  rents 
which  accrued  previous  to  the  judgment ;  it  was  adjudged  that  the 
action  could  not  be  maintained.*®^  So  a  recovery  for  use  and  oc- 
cupation, in  an  action  to  recover  the  possession  of  real  property,  is 
a  bar  to  a  subsequent  action  for  injury  to  the  estate  during  the  same 
period  of  occupation.®*®  A  judgment  also  is  a  single  and  indivisible 
cause  of  action.  Where  plaintiff  was  the  assignee  of  a  part  of  a 
judgment,  and  the  other  part,  remaining  unpaid,  was  assigned  to  a 
third  person,  and  the  plaintiff  sought  to  obtain  a  separate  judgment 
for  his  part  of  the  original  judgment  by  means  of  a  scire  facias,  and 
to  obtain  an  independent  right  to  process  for  its  collection,  it  was 
held  that  the  undivided  judgment  could  not  be  so  separated  into  dis- 

se*  113  Pa.  423,  6  Ati.  97. 
86D  Davis  V.  Milburn,  4  Iowa,  246. 

see  Leggett  v.  Lipplncott.  50  N.  J.  Law,  462,  14  Atl.  577.    And  see  Osborw 
V.  Atkins,  e  Gray  (Mass.)  423. 
807  Stewart  v.  Dent,  24  Mo.  131. 

868  Pierro  v.  St.  Paul  &  N.  P.  B.  Co..  37  Minn.  314,  34  N.  W.  3a 
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tinct  and  independent  parts.***  Where  a  suit  is  brought  in  the  name 
of  a  judge  of  probate,  against  an  executor  on  his  probate  bond,  to 
recover  money  in  his  hands  which  should  be  paid  out  in  legacies 
and  other  claims,  the  plaintiff,  though  a  trustee  for  different  claim- 
ants, has  the  sole  legal  interest  in  the  cause  of  action,  and  he  has  no 
more  right  to  multiply  suits,  and  unnecessarily  to  divide  one  cause 
of  action  into  many,  than  any  other  plaintiff,  and  hence  parties  whose 
claims  were  due  but  were  not  taken  into  account  in  the  suit  are 
barred  by  the  judgment.'^* 

I  736.    AotioB  on  Ruiming  Aooouat. 

According  to  the  doctrine  of  a  majority  of  the  best  considered 
cases,  a  continuous  running  account,  for  goods  sold,  money  lent, 
work  and  labor,  or  the  like,  is  an  entire  demand,  not  susceptible  of 
division,  and  cannot  be  split  up  into  several  causes  of  action.  And 
where  suit  has  been  brought  for  part  of  the  items  of  such  an  ac- 
count, omitting  other  items  of  the  same  account  which  were  due  at 
the  time,  and  judgment  has  been  recovered  therefor,  such  judgment 
is  a  bar  to  another  action  afterwards  brought  to  recover  for  the 
items  so  omitted.*^^  This  rule,  however,  has  not  passed  unchal- 
lenged, and  it  is  repudiated  in  an  important  and  able  decision  of  the 
supreme  court  of  Massachusetts.*^*     But  the  reasoning  in  that  case, 

*••  Hopkins  y.  Stockdale,  117  Fa.  365,  11  Atl.  96& 

»T«  Pinney  v.  Barnes,  17  Conn.  420. 

«Ti  Guernse}'  v.  Carver,  8  Wend.  (N.  Y.)  402,  2i  Am.  Dec.  60;  Bendernagle 
▼.  Cooks,  19  Wend.  (N.  Y.)  207,  32  Am.  Dec.  448;  Oliver  v.  Holt,  11  Ala.  574, 
46  Am.  Dec.  228;  Bunnel  v.  Pinto.  2  Conn.  431;  Lane  v.  Cook,  3  Day  (Conn.) 
255;  Inin^bam  v.  Hall,  11  Seig.  &  R.  (Pa.)  78;  Bomgesser  v.  Harrison,  12 
Wis.  544,  78  Am.  Dec.  757;  Memmer  v.  Oarey,  30  Minn.  458,  15  N.  W.  877; 
Manley  v.  Tufts,  59  Kan.  660,  54  Pac.  683;  Bolen  Coal  Co.  v.  Whittaker  Brick 
Co..  52  Kan.  747,  35  Pac.  810. 

»7J  Badger  v.  Titcomb,  15  Pick.  409,  26  Am.  Dec.  611.  In  this  case,  Wilde, 
J.,  In  dellTering  the  opinion  of  the  court,  observed:  "The  defendant  next  con- 
tends that  a  running  account  for  goods  sold,  money  paid,  etc.;  is  an  entire 
demand.  Incapable  of  being  split  up  for  the  purpose  of  bringing  separate  suits. 
«nd  the  case  of  Guernsey  v.  Carver,  8  Wend.  (N.  Y.)  492,  24  Am.  Dec.  60,  Is 
ri'IIed  on  In  support  of  this  position,  and  if  that  case  was  rightly  decided,  we 
think  it  would  maintain  the  present  defense.  But  we  know  of  no  principle  of 
law,  nor  of  any  other  decided  case,  on  which  the  decision  In  that  case  can  be 
fustained.    It  is  said  that  the  law  abhors  a  multiplicity  of  suits,  and  this 
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note,  with  the  interest  thereon,  he  is  barred  from  again  suing  on  the 
same  cause  of  action  on  the  ground  that  there  was  a  mistake  in  as- 
sessing the  proper  amount  of  interest  due.*^*     Some  cases,  how- 
ever, principally  in  virtue  of  the  peculiar  circumstances  on  which 
they  were  founded,  have  allowed  a  new  action  to  be  brought  for  de- 
mands  inadvertently  omitted  from  the   former  recovery.'^^     In  a 
case  in  Connecticut,  where  the  plaintiff,  in  presenting  his  demand, 
credited  the  defendant  with  a  certain  part  of  the  general  claim  for 
which  the  latter  had  given  an  order  on  a  third  person,  and  recov- 
ered judgment,  and  afterwards  discovered  that  the  order  had  never 
been  accepted  or  paid,  it  was  held  that  he  was  not  precluded  from 
maintaining  his  suit  for  the  amount  so  credited  on  the  order.'^®     As 
in  the  case  of  mistakes  of  the  parties,  so  also  where  the  court  com- 
mits errors  or  g^ves  erroneous  rulings,  the  judgment  is  nevertheless 
conclusive  as  to  all  that  might  and  ought  to  have  been  recovered. 
Thus,  where,  in  an  action  of  covenant,  the  plaintiff  was  entitled  to 
recover  both  present  and  prospective  damages,  but  the  court  in- 
structed the  jury  not  to  allow  damages  beyond  the  time  of  trial,  in 
consequence  of  which  the  plaintiff  recovered  only  his  present  dam- 
ages, it  was  held  that*  the  judgment  would  nevertheless  bar  another 
action  by  him  on  the  same  covenant ;  for  his  remedy  was  by  taking 
proper  steps  in  the  original  cause  to  correct  the  error  of  the  court.' ^* 
And  the  same  result  follows  where  the  inadequacy  of  the  first  judg- 
ment was  due  to  an  error  made  by  the  referee.**'*    And  so  where, 
upon  a  confession  of  judgment  before  a  justice,  he  makes  an  error 
in  entering  up  the  amount,  all  other  proceedings  being  regular,  no 
suit  can  be  maintained  for  the  omitted  sum.**^     But  the  rule  pro- 
hibiting a  multiplicity  of  suits  has  no  reference  to  a  case  where  the 
party  has  no  knowledge  of  his  means  of  redress;   and  a  former  re- 

•Tt  Wickersbam  v.  Whedon,  33  Mo.  561. 

»"  See  Steyens  v.  Damon,  29  Vt  521;  PWUipps  v.  Bossard  (D.  C.)  35  Fed- 
d9;  Byrket  v.  State,  3  Ind.  248;  Lake  v.  Hancock,  38  Fla.  53,  20  South.  811, 
i^  Am.  St  Rep.  159. 

>Ts  Kane  v.  Morehouse,  46  Conn.  300. 

«T»  Winslow  V.  Stokes,  48  N.  O.  285.  67  Am.  Dec.  242. 

»*<>  Bancroft  v.  Wlnspear,  44  Barb.  (N.  Y.)  209. 

«"  Town  ▼.  Smith,  14  Mich.  348. 
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covery  does  not  bar  claims  of  which  the  plaintiff  was  ignorant,  al- 
though they  existed  at  the  time  and  might  have  been  joined.*** 

§  738.    Entire  Olalm*  Founded  on  Tort. 

In  respect  to  the  rule  against  splitting  up  an  entire  and  indivisible 
cause  of  action,  there  is  no  difference  between  actions  founded  on 
tort  and  those  based  on  contracts.  An  entire  claim  arising  from  a 
single  tort  cannot  be  divided  and  made  the  subject  of  several  suits, 
however  numerous  the  items  of  damage  may  be.  A  judgment  upon 
the  merits  in  respect  to  any  part  will  be  available  as  a  bar  in  other, 
actions  arising  from  the  same  cause."**  Thus,  for  a  single  and  com- 
pleted trespass  upon  and  injury  to  an  entire  tract  of  land  several  ac- 
tions  for  damages  cannot  be  maintained.  A  recovery  of  damages 
in  respect  to  a  part  of  the  land  will  bar  a  subsequent  recovery  in  re- 
spect to  another  part  of  the  tract,  the  cause  of  action  being  en- 
tire.*** So  also  if  several  chattels  be  taken  at  the  same  time  and  by 
the  same  tortious  act,  the  right  of  action  is  single,  and  a  recovery 
for  any  of  them,  either  in  trover  or  trespass,  merges  the  whole  cause 
of  action  and  bars  any  subsequent  suit  for  the  residue.***     Nor  is 

882  Moran  v.  Planklnton,  64  Mo.  337;  Alexander  v.  Bridgford,  59  Ark.  195, 
27  S.  W.  69;  Gedney  v.  Gedney.  160  N.  Y.  471,  55  N.  E.  1;  Jones  v.  Beaman, 
117  N.  C.  259,  23  S.  E.  248;  Kuehlmann  v.  Eleventh  Ward  Bldg.  Ass'n,  7  Ohio 
N.  P.  296. 

8«8  Ranken  v.  St.  Louis  &  B.  Suburban  Ry.  Co.  (0.  C.)  98  Fed.  479;  Barnard 
V.  Devine,  34  Misc.  Rep.  182,  68  N.  Y.  Supp.  859;  Stevens  v.  Pierce,  151  Mass. 
207,  23  N.  E.  1006;  Foster  v.  Napier,  73  Ala.  595;  Saddler  v.  Apple,  9  Humph. 
(Tenn.)  342;  Wichita  &  W.  R.  Oo.  v.  Beebe,  39  Kan.  465,  18  Pac.  502;  Jung- 
nitsch  V.  Michigan  Malleable  Iron  Co.,  121  Mich.  400,  80  N.  W.  245;  Herriter 
V.  Porter,  23  Cal.  385. 

884  pierro  v.  St.  Paul  &  N.  P.  Ry.  Co.,  39  Minn.  451,  40  N.  W.  520,  12  Am. 
St.  Rep.  673;  Cunningham  v.  Morris,  19  Ga.  583,  65  Am.  Dec.  611.  A  railway 
having  been  constructed  along  a  street  on  which  the  plaintiff  owned  two 
lots,  he  obtained  a  Judgment  for  damages  to  one  of  them  arising  from  the 
construction  and  operation  of  the  road.  It  was  held  that  this  was  a  bar  to 
a  suit  for  damages  to  the  other  lot,  accruing  prior  to  the  first  action,  from  the 
same  cause,  although  the  two  lots  were  separated  by  an  intervening  space  of 
several  hundred  feet.  Beronio  v.  Southern  Pac.  R.  Co.,  86  Cal.  415,  24  Pac, 
1093,  21  Am.  St.  Rep.  57.  And  see  Covington  &  C.  Elevated  Railroad  &  Trans- 
fer &  Bridge  Co.  v.  Kleimeior  (Ky.)  49  S.  W.  484. 

386  Union  R.  &  Transp.  Co.  v.  Traube,  59  Mo.  355;  Farrington  v.  Payne.  15 
Johns.  (N.  Y.)  432;   O'Neal  v.  Brown.  21  Ala.  482;   Thisler  v.  Miller.  53  Kan. 
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this  rule  altered  by  the  fact  that  the  articles  forming  the  subject  of 
the  second  suit  would  have  been  included  in  the  first  but  for  the 
fraud  of  the  defendant;  '^^  nor  even  by  the  fact  that,  of  the  aggre- 
gate of  the  chattels,  the  plaintiff  was  holding  a  part  in  his  own  right 
and  part  as  trustee  for  the  benefit  of  others,  if  all  were  included  in 
the  same  act  of  trespass.**^  An  interesting  example  of  the  applica- 
tion of  the  main  rule  is  found  in  a  case  recently  ruled  in  Massa- 
chusetts, where  it  appeared  that  cinders  from  a  locomotive  of  the  de- 
fendant railroad  company  had  set  fire  to  the  grass  of  the  plaintiff's 
intestate  and  burned  the  grass  and  wood  in  two  lots  owned  by  him ; 
defendant  was  sued  for  the  injury,  one  count  of  the  declaration  al- 
leging injury  to  both  lots,  and  judgment  was  rendered  for  the  plain- 
tiff. Two  years  later  the  defendant  was  sued  for  the  injury  to  one 
of  the  two  lots  by  the  fire,  plaintiff  claiming  that  in  the  first  suit 
damages  were  only  recovered  for  injuries  to  the  other  lot.  But  it 
was  held  that,  the  damages  to  both  lots  being  the  result  of  one  single 
act  of  the  defendant,  the  former  judgment  was  a  bar  to  the  latter 
suit,  although  the  plaintiff  might  have  omitted  to  prove  in  that  ac- 
tion all  the  damages  he  suffered.**'  So  if  the  declaration  in  an  ac- 
tion contains  but  one  count,  setting  forth  various  trespasses,  upon 
real  estate,  accompanied  by  particular  acts  of  injury,  a  jud^ent 
therein  for  a  portion  of  such  acts  is  a  bar  to  a  subsequent  action  to 
recover  damages  for  others  of  the  same  acts,  because  the  cause  of 
action  is  single  and  inseverable.*'*  Furthermore,  it  is  well  settled 
that  if  the  cause  of  action  arises  from  one  single  tortious  act,  the 
plaintiff  must  recover  all  his  damages  in  one  action.  If  the  wrong 
be  continuous  or  recurring,  every  fresh  injury  will  give  ground  for 
a  fresh  suit.     But  if  the  act  complained  of  is  single,  completed,  and 

515.  36  Pac.  1000,  42  Am.  St.  Rep.  302;  Skeen  v.  Springfield  Engine  &  Thresh- 
er Oo.,  42  Mo.  App.  158.  A  cause  of  action  for  damagOR  for  the  negligent 
kiUiog  of  two  horses,  at  the  same  time  and  place,  is  entire  and  indivisible, 
and  a  recovery  in  a  separate  action  for  the  death  of  one  of  them  is  a  bar  to  a 
subsequent  action  for  the  death  of  the  other.  St.  Louis  S.  W.  Ry.  Co.  t.  Moss, 
9  Tex.  Civ.  App.  6,  28  S.  W.  1038. 

»••  McCaffrey  v.  Carter,  125  Mass.  330. 

••T  O'Neal  V.  Brown,  21  Ala.  482. 

•••  Knowlt  n  T.  New  Ycrk  &  JN.  E.  K.  Co.,  147  Mass.  606,  18  N.  E.  580,  1 
L.  R.  A.  625.    See,  also,  Trask  v.  Hartford  &  N.  H.  R.  Co.,  2  Allen  (Mass.)  331. 

ts»  Goodrich  v.  Yale,  8  Allen  (Mass.)  454. 
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not  repeated,  both  present  and  prospective  damages  must  be  sought 
in  a  single  action,  and  the  recovery  therein  will  bar  any  subsequent 
suit  brought  on  the  same  tort,  however  unforeseen  or  aggravated 
may  be  the  new  injuries  attributable  to  the  old  act.'*^  This  prin- 
ciple is  strikingly  illustrated  in  an  English  case,  where  the  plaintiff 
recovered  damages  against  the  defendant  in  an  action  for  assault 
and  battery,  and  afterwards,  as  a  consequence  of  the  original  tres- 
pass, a  piece  of  his  skull  came  out,  whereupon  he  brought  a  new 
action  for  fresh  damages.  The  defendant  pleaded  the  former  judg- 
ment in  bar,  and  it  was  held  a  good  plea.  Said  Holt,  C.  J. :  "Here 
is  not  a  new  battery,  and  in  trespass  the  grievousness  or  consequence 
of  the  battery  is  not  the  ground  of  the  action,  but  the  measure  of 
the  damages,  which  the  jury  must  be  supposed  to  have  considered 
at  the  trial."  "•^  It  is  further  to  be  observed  that  the  law  some- 
times compels  a  party  to  make  his  election  whether  to  proceed  in 
tort  or  upon  contract,  and  when  he  has  thus  elected  he  must  abide 
by  his  choice.  "A  party  cannot  divide  his  cause  of  action,  recover 
compensation  in  assumpsit  by  waiving  the  tort,  and  then,  having 
received  such  compensation,  resort  to  the  tort  which  has  been 
waived,  and  in  that  again  recover  compensation  as  though  the  tort 
had  not  been  waived.  He  cannot  waive  all  wrong-doing  and  re- 
cover compensation  upon  that  basis,  and  then,  treating  the  tort  once 
waived  as  a  subsisting  grievance,  recover  damages  which  are  to  be 
assessed  upon  different  principles."  ****  On  the  same  rule,  a  judg- 
ment for  the  defendant  in  an  action  of  trover  for  a  chattel  is  a  bar 
to  an  action  of  trespass  for  the  forcible  taking  of  the  same  chattel, 
because,  by  bringing  trover,  plaintiff  waives  the  trespass.  If  he  had 
brought  trespass,  he  might  have  recovered  both  the  value  of  the 

800  Bendemagle  v.  Cocks,  19  Wend.  (N.  Y.)  207,  32  Am.  Dec.  448;  HodsoU 
V.  StaHebrasse,  11  Adol.  &  EL  301;  Whitney's  Adm'r  v.  Town  of  Clarendon, 
18  Vt.  252,  46  Am.  Dec.  150;  Watson  v.  Van  Meter,  43  Iowa,  76. 

801  Fetter  v.  Beale,  1  Salk,  11. 

892  Ware  v.  Percival,  61  Me.  393, 14  Am.  Rep.  565.  See,  also,  Smith  v.  Way, 
9  AUen  (Mass.)  472;  Ellis  t.  Crowl,  46  Kan.  100,  26  Pac.  454;  Kaplschke  v. 
Koch,  180  111.  44,  54  N.  E.  179.  In  the  case  last  cited,  It  was  held  that,  in  an 
action  of  trespass  for  the  unauthorized  seizure  and  retention  of  goods  obtained 
on  a  writ  of  replevin,  It  Is  proper  for  the  court  to  direct  a  peremptory  finding 
for  the  defendant,  where  admissions  of  counsel  establish  the  fact  that  a 
Judgment  had  been  obtained  on  the  replevin  bond  and  satisfied. 
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property  and  damages  for  the  violence  used.  And  since  he  must 
recover  all  the  damages  he  can  in  respect  to  the  same  act  or  trans- 
action in  one  suit,  the  case  comes  within  the  rule  against  dividing 
an  inseverable  cause  of  action.*** 


I  739.    Recorery  in  ICaliciou*  Pro«eoiition  ban  Aotioa  for  Slander. 

On  the  principle  that  all  damages  for  one  wrong  must  be  recov- 
ered in  one  action,  it  is  held  that  a  judgment  in  an  action  for  malici- 
ous prosecution  will  bar  a  subsequent  suit  for  the  defamation  of 
character  involved  in  the  false  charge.  "In  an  action  for  malicious 
prosecution,"  says  the  court  of  appeals  of  New  York,  "the  plaintiff 
is  entitled  to  recover  damages  not  only  for  his  unlawful  arrest  and 
imprisonment,  and  for  the  expenses  of  his  defense,  but  for  the  in- 
jury to  his  fame  and  character  by  reason  of  the  false  accusation. 
The  latter  indeed  is,  in  many  cases,  the  gravamen  of  the  action.  An 
accusation  of  crime,  made  under  the  forms  of  lawj  or  on  the  pre- 
tense of  bringing  a  guilty  man  to  justice,  is  made  in  the  most  im- 
posing and  impressive  manner,  and  may  inflict  a  deeper  injury  upon 
the  reputation  of  the  party  accused  than  the  same  words  uttered 
under  any  other  circumstances.  The  most  appropriate  remedy  for 
the  calumny  in  such  cases  is  by  the  action  for  malicious  prosecution. 
The  injured  party  cannot  be  entitled  to  two  recoveries  for  the  same 
cause,  and  a  recovery  in  that  form  must  therefore  be  a  bar  to  a  sub- 
sequent action  of  slander  for  the  same  identical  accusation."  *•* 

§  740.    Dlfltinet  Ininrie*  from  Same  Tortlons  Aot. 

We  have  seen  that,  as  a  rule,  only  one  cause  of  action  can  arise 
from  one  tort.  •  But  there  are  exceptional  cases  in  which  the  same 
act  may  occasion  several  distinct  injuries,  and  these  may  be  made 
the  basis  of  as  many  separate  suits.  Thus  damage  to  goods  and 
injuries  to  the  person,  although  caused  by  one  and  the  same  wrong- 

•••Hlte  V.  Long,  6  Rand.  457,  18  Am.  Dec.  719.  And  see  Union  R.  & 
Transp.  06.  v.  Traube,  50  Mo.  355. 

»»*  Sheldon  v.  Carpenter,  4  N.  Y.  579,  55  Am.  Dec.  301.  See,  also,  Jarnigan 
V.  Fleming,  43  Miss.  724.  5  Am.  Rep.  514;  RockweU  v.  Brown,  36  N.  Y.  207; 
ToKDsh.  Sland.  &  L.  S  251. 
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ful  act,  are  infringements  of  different  rights  and  pve  rise  to  distinct 
causes  of  action;  and  therefore  the  recovery  of  compensation  for 
the  damage  to  the  goods  is  no  bar  to  an  action  subsequently  com- 
menced for  the  personal  injury.**'  And  again,  the  rights  of  differ- 
ent persons,  or  of  the  same  person  in  different  capacities,  may  be 
violated  by  the  same  tortious  act.  Thus,  a  stranger,  committing 
waste  on  premises  leased  or  held  by  a  particular  estate,  is  liable  to 
the  tenant  for  the  injury  to  the  possession,  and  to  the  landlord  or 
reversioner  for  the  injury  to  the  freehold  or  inheritance;  and  the 
right  of  each  is  distinct  from  that  of  the  other,  and  satisfaction  made 
to  one  is  no  bar  to  an  action  brought  by  the  other.***  So,  recovery 
by  a  husband  for  injuries  to  himself  is  not  a  bar  to  a  subsequent  ac- 
tion for  injuries  to  his  wife,  sustained  at  the  same  time,  and  as  a 
result  of  the  same  negligence  or  fault.**^  And  where  two  brothers 
are  at  the  same  time  killed  bv  the  collision  of  a  railroad  train  with 
the  vehicle  in  which  they  were  riding,  a  recovery  for  the  negligent 
killing  of  one  is  not  a  bar  to  an  action  for  the  negligent  killing  of 
the  other,  though  the  same  person  brings  both  actions  as  adminis- 
trator.*"* So  again,  a  judgment  in  an  action  by  a  partnership  for 
injuries  to  property  by  the  operation  of  an  elevated  railroad  is  no 
bar  to  a  subsequent  action  by  one  of  the  partners  for  personal  in- 
juries resulting  from  the  same  unlawful  acts  of  the.  company.*** 
But  on  the  other  hand,  the  recovery  of  a  judgment  by  factors  for 
injury  to  goods  in  their*  possession,  and  on  which  they  have  a  lien, 
is  a  bar  to  an  action  for  such  injury  by  the  owner.*^^  But  an  action 
against  a  railroad  company  or  other  corporation,  for  personal  in- 
juries to  a  minor,  caused  by  the  fault  or  negligence  of  the  defend- 
ant, brought  in  behalf  of  such  infant  by  his  father  as  next  friend,  is 

«»5  Brunsden  v.  Humphrey,  L.  R.  14  Q.  B.  Div.  141;  Watson  v.  Texas  &  P. 
Ry.  Co.,  8  Tex.  Civ.  App.  144,  27  S.  W.  924.  Compare  ReiUy  v.  SlcHian  Ab- 
phalt  Pav.  Co.,  31  App.  Div,  302,  52  N.  Y.  Supp.  817. 

3»a  California  Dry  Dock  Co.  v.  Armstrong  (C.  C.)  17  Fed.  216. 

«87  Texas  &  P.  Ry.  Co.  v.  Nelson,  9  Tex.  Civ.  App.  156,  29  S.  W.  78. 

»»8  ininois  Cent.  R.  Co.  v.  Slater,  139  111.  190,  28  N.  E.  830. 

809  Taylor  v.  Manhattan  Ry.  Co.,  53  Hun,  305,  6  N.  Y.  Supp.  488;  Cabnmann 
V.  Metropolitan  St.  Ry.  Co.,  35  Misc.  Rep.  127,  71  N.  Y.  Supp.  317. 

400  Porter  v.  Schendel,  2.")  Misc.  Rep.  779,  55  N.  Y.  Supp.  602,  And  see  Illi- 
nois Cent.  R.  Co.  v.  Miller.  32  lU.  App.  269. 
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not,  either  as  to  the  cause  of  action  or  as  to  the  parties,  actually  or 
substantially  the  same  as  a  suit  by  the  father  in  his  own  right  against 
the  same  defendant  for  the  loss  of  the  child's  services,  occasioned  by 
the   same  injuries;   and  therefore  a  judgment  recovered  in  one  of 
such  actions  is  no  bar  to  the  prosecution  of  the  other.*®^    And  a 
former  recovery  by  the  father,  for  the  loss  of  the  child's  services, 
is  no  bar  to  a  recovery  by  him,  as  administrator,  of  such  damages 
as  the  child  himself  might  have  recovered,  including  exemplary  dam- 
ages.*®*    On  the  same  principle,  a  wife's  right  of  action  for  injuries 
sustained  by  her  is  entirely  distinct  from  her  husband's  right  of  ac- 
tion for  the  loss  of  her  services  and  her  society  occasioned  by  the 
same  injuries.*^*    And  an  action  by  an  administrator  for  the  wrong- 
ful killing  of  his  intestate,  for  the  benefit  of  the  widow  and  next  of 
kin,  is  not  a  bar  to  an  action  to  recover,  for  the  benefit  of  the  es- 
tate, the  medical  and  funeral  expenses,  and  damages  for  mental 
anguish  suffered  by  the  deceased  after  receiving  the  injury  which 
caused  his  death.*®*    Again,  the  constitutional  rule  that  no  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense  does  not  inhibit 
an  action  for  a  civil  penalty  for  a  tortious  act  in  addition  to  a  crim- 
inal prosecution  therefor.*®*    A  decree  in  favor  of  a  lot-owner,  as- 
sessing damages  for  the  grading  of  a  street,  rendered  before  the 
jading  was  done,  and  specially  confining  the  assessment  to  dam- 
ag^es  resulting  from  ordinary  grading,  is  not  a  bar  to  a  subsequent 
action  by  the  same  owner  for  negligent  grading,  injuring  his  prem- 
ises.*®*    But  where  a  statute  provides  for  an  action  of  debt  for  a 

401  WUton  y.  Middlesex  R.  Co..  125  Mass.  130;  Hooper  v.  Southern  Ry.  Co., 
112  Ga-  96,  37  S.  E.  KJT);  Bprnard  v.  Merrill,  91  Me.  358,  40  Ati.  136;  Bamka 
T.  CWcafCO.  St.  P.,  M.  &  O.  Ry.  Co.,  61  Minn.  549,  63  N.  W.  1116,  52  Am.  St. 
Rep.  618;  South  &  N.  A.  R.  Co.  v.  Donovan,  84  Ala.  141,  4  South.  142;  Mc- 
Namara  v.  Logan,  100  Ala.  187,  14  South.  175;  Sibley  v.  Ratlifle,  50  Ark.  477, 
8  S.  W.  686;  Central  R.  Oo,  v.  Brinpon,  64  Ga.  475;  Horgan  v.  Pacific  Mills, 
158  Maw.  402,  33  N.  E.  581,  35  Am.  St  Rep.  5' 4. 

402  Bradley  y.  Andrews,  51  Vt.  525;  Karr  v.  Parks,  44  Cal.  46. 

4o»  Denver  Cons.  Tramway  Co.  T.  Riley,  14  Colo.  App.  132,  59  Pac.  476. 

404  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Sweet.  63  Ark.  5()3,  40  S.  W.  463.  But 
■ee  Clare  v.  New  York  &  N.  B.  R.  Co.,  172  Mass.  211,  51  N.  E.  1083. 

4«»  State  V.  Schoonover,  135  Ind.  526,  35  N.  E.  119,  21  L.  R.  A.  767;  Mc- 
Donald T.  Stark,  176  111.  456,  52  N.  E.  37. 

4oe  Jones  v.  City  of  Seattle,  23  Wash.  753,  63  Pac.  553.  And  see  Kehoe  v. 
City  of  Pblladelpbia,  199  Pa.  45,  48  Atl.  679. 
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penalty,  to  be  brought  in  the  name  of  the  state,  for  the  use  of  any 
person  who  is  injured  by  a  violation  of  the  provisions  of  the  act  in 
relation  to  the  operation  of  a  railroad  or  the  running  of  its  trains, 
a  person  who  is  so  injured,  in  his  person  or  property,  must  choose 
whether  he  will  seek  his  remedy  under  such  statute  or  by  an  action 
at  common  law ;  and  if  he  recovers  his  damages  in  an  action  of  tres- 
pass, he  cannot  afterwards  sue  under  the  statute  for  the  same  in- 
juries.*^^ 

§  741.    Diftinot    TreipaMei. 

In  view  of  what  has  been  said  concerning  inseverable  demands 
arising  ex  delicto,  it  is  important  to  add  that  distinct  trespasses  or 
other  torts,  although  they  may  be  more  or  less  connected,  will  give 
rise  to  distinct  causes  of  action.*^'  Thus  where  there  are  distinct 
trespasses,  committed  consecutively,  but  in  different  localities,  and 
the  plaintiff  institutes  his  action  for  one  only,  such  former  suit  and 
judgment  thereon,  although  the  action  might  properly  have  em- 
braced both  the  torts,  vet  constitutes  no  bar  to  a  second  suit  for  the 
other  act.*®*  So  a  judgment  for  defendants  in  an  action  for  the 
trespassing  of  their  cattle  on  the  plaintiff's  land,  is  not  a  bar  to  a 
subsequent  action  for  similar  trespasses,  occurring  prior  to  those 
alleged  in  the  former  action.*^®  A  judgment  of  a  court  of  admir- 
alty upon  a  libel  filed  against  the  master  of  a  vessel  by  one  of  the 
crew,  complaining  of  an  assault  and  imprisonment  alleged  to  have 
been  committed  on  the  high  seas,  is  not  a  bar  to  an  action  by  the 
mariner  against  the  master  in  a  court  of  common  law  for  an  as- 
sault and  imprisonment  on  shore  in  a  foreign  port  in  the  course  of 
the  voyage.*^^ 

40T  Terre  Haute  &  I.  R.  Co.  v.  People,  41  111.  App.  513;  Illinois  Oent  R.  Co. 
V.  People,  84  111.  App.  260. 

*08  Bendernagle  v.  Cocks,  19  Wend.  (N.  Y.)  207.  32  Am.  Dec.  448;  Missouri 
Pac.  Ry.  Co.  v.  Scammon,  41  Kan.  521,  21  Pac.  590;  Amibeln  v.  Quaker  City 
Dye  Works,  192  Pa.  253,  43  Atl.  1008. 

400  White  V.  Moseley.  8  Pick.  (Mass.)  356. 

4ioDe  La  Guerra  v.  Newhall,  55  Cal,  21. 

*ii  Adams  v.  Haffards,  20  Pick.  (Mass.)  127. 

(1116) 


Ch.   19)  FORMER  RECOVERY  AS  A  BAR.  §  742 


I  742.    OontiiftiiliLS  Damages  firom  Tort. 

A  former  recovery  in  an  action  for  a  nuisance  is  no  bar  to  a  sub- 
sequent action  between  the  same  parties  for  a  continuance  of  the 
nuisance.*^*    Thus,  where  the  trustees  of  a  turnpike  road  built  but- 
tresses to  support  it  on  the  land  of  A.,  and  A.  thereupon  sued  them 
and  their  workmen  in  trespass  for  such  erection,  and  accepted  money 
paid  into  court  in  full  satisfaction  for  the  trespass,  it  was  held  that 
after  notice  to  the  defendants  to  remove  the  buttresses  and  their 
refusal  to  do  so,  A.  might  bring  another  action  of  trespass  against 
them  for  keeping  and  continuing  the  buttresses  on  the  land,  to  which 
the  former  recovery  was  no  bar.*^*     So,  a  judgment  in  a  former  ac- 
tion against  a  railroad  company  or  other  corporation  for  damages 
to  real  property  caused  by  the  construction  of  its  road  or  other 
works,  sustained  up  to  the  time  of  the  commencement  of  such  former 
action,  is  not  a  bar  to  an  action  for  such  damages  accruing  subse- 
quently.***   Thus,  where  the  faulty  or  negligent  construction  of  a 
railroad  causes  it  to  obstruct  or  dam  the  waters  of  a  stream,  so  as 
to  overflow  the  lands  of  an  adjoining  proprietor,  a  judgment  recov- 
ered  by  the  latter  for  the  damages  occasioned  by  one  such  over- 
flow (as,  for  injury  to  crops,  deposit  of  debris  on  his  land,  undermin- 
ing of  buildings,  or  the  like)  will  not  be  a  bar  to  a  subsequent  suit 
for  damages  for  subsequent  injuries  arising  from  the  same  cause. *^* 
So,  a  judgment  for  the  diversion  of  water  which  supplied  plaintiff's 

«i»  Smith  V.  Elliott,  9  Pa.  345;  Braklcen  v.  Minneapolis  &  St  L.  Ry.  Co.,  32 
Minn.  42.1,  21  N.  W.  414;  Byrne  v.  Minneapolis  &  St.  L.  Ry.  Co.,  38  Minn.  212, 
36  X.  W.  339,  8  Am.  St.  Rep.  008. 

*i»  Holmes  v.  Wilson,  10  Adol.  &  K  503.  Compare  Clarke  v.  Yorke,  47 
Law  T.  (N.  S.)  381. 

4t*  Rumgey  v.  New  York  &  N.  E.  R.  Co..  63  Hun,  200,  17  N.  Y.  Supp.  672, 
affirmed  137  N.  Y.  563,  33  N.  E.  338;  Hoch  v.  Manhattan  Ry.  Co..  51)  Hun, 
541,  13  N.  Y.  Supp.  633;  Hartman  y.  Pittsburg  Incline  Plane  Co.,  11  Pa. 
Super.  Ct.  438. 

*i»  Ridley  t.  Seaboard  &  R.  R.  Co.,  118  N.  C.  996,  24  S.  E.  730.  32  L.  R.  A. 
708;  Ohio,  I.  &  W.  Ry.  Co.  v.  Dooley.  32  111.  App.  228;  Cleveland.  C,  C.  &  St. 
Im  Ry.  Co.  V.  Nutia  1.  59  111.  App.  639;  McKee  v.  St.  Louis,  K.  &  N.  W.  R.  Co., 
49  Mo.  App.  174;  Rarey  v.  Lee.  7  Ind.  App.  518,  34  N.  E.  749;  Clark  v.  Dyer, 
81  Tex.  339,  16  S.  W.  1061;  Bowers  t.  Mississippi  &  R.  R.  Boom  Co..  78  Minn. 
396,  81  N.  W.  208,  79  Am.  St  Rep.  395. 
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mill,  limited  by  its  terms  to  damages  sustained  from  the  time  of  the 
diversion  to  the  commencement  of  ^  the  action,  does  not  bar  an  ac- 
tion for  the  damages  afterwards  sustained.*^* 

According  to  the  generally  accepted  doctrine,  in  an  action  for  the 
continuance  of  a  trespass  or  nuisance,  a  former  proceeding  upon  the 
same  cause  of  action  and  between  the  same  parties,  or  those  under 
whom  they  claim,  wherein  judgment  was  recovered  by  the  plain- 
tiff, is  conclusive  of  the  rights  of  the  parties;  the  defendant  is  es- 
topped to  deny  the  existence  or  character  of  the  nuisance  or  the 
plaintiff's  right  to  recover,  and  the  latter  need  only  prove  that  the 
nuisance  remains  in  the  same  condition  as  before,  or  in  a  more  or 
less  damaging  condition.*^*'  But  this  rule  is  not  universally  ac- 
knowledged. In  some  few  states  it  is  held  that  such  former  judg- 
ment is  prima  facie  but  not  conclusive  evidence  of  the  plaintiff's 
right  to  recover.*^*  If  a  conclusive  effect  is  to  be  given  to  the 
former  verdict  for  the  plaintiff,  the  same  consequences  should  at- 
tend a  verdict  given  for  the  defendant.  And  this  indeed  appears  to 
be  the  rule.  Thus,  where  the  plaintiff,  in  a  former  action  against 
the  same  defendant,  sought  to  recover  on  account  of  the  obstruction 
of  an  alleged  natural  watercourse,  and  one  of  the  necessary  ques- 
tions in  that  case  was  whether  the  alleged  watercourse  was  really 
such  in  contemplation  of  law,  or  only  a  way  of  escape  for  surface- 
water,  and  there  was  a  general  verdict  for  defendant  and  judgment 
accordingly,  it  was  held  that  the  question  was  adjudicated  against 
the  plaintiff,  and  he  could  not  maintain  another  action  against  the 
defendant  for  the  c')struction  of  the  same  alleged  stream,  although 
in  the  new  action  he  alleged  that  the  obstruction  had  been  made 
wider  and  higher.* ^'^     But  where  the  plaintiff  might,  without  any 

416  Covert  V.  City  of  Brooklyn,  13  App.  DIv.  188,  43  N.  Y.  Supp.  310. 

417  S.nith  V.  Elliott,  9  Pa.  345;  Schoch  v.  Foreman,  3  Brewst.  (Pa,)  157; 
Long  V.  Trexler  (Pa.)  8  Atl.  (520;  Hartman  v.  Pittsburg  Incline  Plane  Co.,  2 
Pa.  Snprr.  Ct.  123;   Plate  v.  New  York  Cent.  R.  Co.,  37  N.  Y.  472. 

418  Richardson  v.  Boston,  19  How.  263,  15  L.  Ed.  G39;  Standish  v.  Parker. 
2  Pick.  (Mass.)  20,  13  Am.  Dec.  393;  Shepherd  v.  Willis,  19  Ohio,  142;  Nivin 
V.  Stevens,  5  Har.  (Del.)  272. 

419  Hahn  v.  Miller,  6S  Iowa,  745,  28  N.  W.  51.  See  Smith  t.  Inhabitants  of 
Brunswick,  80  Me.  189,  13  Atl.  890.  But  the  fact  that  plaintiff  recovered  only 
nominal  damages.  In  an  action  for  a  continuing  tort,  is  not  conclusive  against 
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new  act  on  the  part  of  the  defendant  after  the  former  suit  was  com- 
menced, have  sustained  damage  between  the  time  of  bringing  that 
suit  and  the  time  of  bringing  the  present  suit,  and  such  damage 
might  have  resulted  from  the  same  positive  acts  complained  of  in 
the  former  suit,  by  reason  of  the  longer  continuance  of  the  state  of 
facts  which  those  acts  established,  a  verdict  for  defendant  in  the 
former  suit  is  not  conclusive  upon  the  plaintiff  in  the  latter.*** 

I  743.    IMstijietloii  between  Permanent  and  Beevrrins  Trefpaf s  or 

Ifnisanee. 

In  the  class  of  cases  now  under  consideration,  it  is  important  to 
inquire  into  the  character  of  the  injury  complained  of,  with  refer- 
ence to  its  being  of  a  periodical  and  recurring  nature  or  permanent 
and  unalterable.  The  rule  is,  that  for  trespasses  or  nuisances  that 
are  not  of  a  permanent  character,  damages  can  only  be  recovered 
for  the  injury  sustained  up  to  the  time  of  the  commencement  of  the 
suit,  and  every  repetition  of  the  trespass  or  continuance  of  the 
nuisance  is  a  fresh  injury  giving  a  right  to  a  new  suit;  but  as  to 
trespasses  and  nuisances  that  are  of  a  permanent  character,  a  single' 
recovery  may  and  must  be  had  for  the  whole  damage  resulting  from 
the  act,  and  no  second  action  will  lie.*^^  "Wherever  the  nuisance 
is  of  such  a  character  that  its  continuance  is  necessarily  an  injury, 
and  when  it  is  of  a  permanent  character,  that  will  continue  without 
change  from  any  cause  except  human  labor,  there  the  damage  is  an 
original  damage  and  may  be  at  once  fully  compensated,  since  the 
injured  person  has  no  means  in  his  power  to  compel  the  individual 

his  right  to  maintain  another  action  for  the  same  tort  several  years  later. 
Stafford  v.  Madilox,  87  Ga.  r37,  13  S.  E.  559. 

«><»  Jones  v.  Lavender,  55  Ga.  228. 

*»i  Denver  Cltv  Irrigation  &  Water  Co.  v.  Middaugh,  12  Colo.  434,  21  Pac. 
5R5,  13  Am.  St.  Rep.  234;  Chicago  &  A.  R.  Co.  v.  Maher,  91  III.  312;  Omaha 
A  R.  V.  R.  Co.  V.  Standen,  22  Neb.  343,  35  N.  W.  183:  Stodjrliill  v.  niic:ip). 
B.  ic  Q.  R.  Co.,  ."3  lown.  341,  5  X.  W.  495;  Town  of  Troy  v.  Cheshire  R.  Co.. 
23  N.  H.  83.  55  Am.  Dec.  177;  Fowle  v.  New  Haven  &  N.  Co.,  107  Muss.  352; 
Clark  T.  Lanier,  104  Ga.  184,  30  S.  E.  741;  Brown  v.  Southwestern  Telegraph 
&  Telephone  Co.,  17  Tex.  Civ.  App.  433,  44  S.  W.  59;  International  &  G.  N. 
Ky.  Ca  v.  Gleselinnn,  12  Tex.  Civ.  App.  123.  34  S.  W.  058;  Lake  Erie  &  W. 
Ry.  Ob.  V.  Purcell.  75  111.  App.  573;  Hodge  v.  Shaw,  85  Iowa,  137,  52  N.  W.  8, 
39  Am.  St  Rep.  290;  City  of  Los  Angeles  v.  Baldwin,  53  CaL  469. 
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doing  the  wrong  to  apply  the  labor  necessary  to  remove  the  cause 
of  injury,  and  can  only  cause  it  to  be  done,  if  at  all,  by  the  expendi- 
ture of  his  own  means.  But  where  the  continuance  of  such  act  is 
not  necessarily  injurious,  and  where  it  is  necessarily  of  a  permanent 
character,  but  may  or  may  not  be  injurious,  or  may  or  may  not  be 
continued,  there  the  injury,  to  be  compensated  in  a  suit,  is  only  the 
damage  that  has  happened."  ***  In  the  Massachusetts  reports  we 
find  a  passage  which  at  once  states  and  illustrates  the  rule,  in  the 
following  language:  "The  embankment  of  the  defendants  was  a 
permanent  structure,  which,  without  any  further  act  except  keeping 
it  in  repair,  must  continue  to  turn  the  current  of  the  river  in  such 
a  manner  as  gradually  to  wash  away  the  plaintiff's  land.  For  this 
injury  the  plaintiff  might  recover  in  one  action  entire  damages,  not 
limited  to  those  which  had  been  actually  suffered  at  the  date  of  the 
writ.  And  the  judgment  in  one  such  action  is  a  bar  to  another  like 
action  between  the  parties  for  subsequent  injuries  from  the  same 
cause."  ***  So  again,  a  recovery  of  damages  for  the  deterioration 
in  the  value  of  the  plaintiff's  premises  by  the  erection  and  mainte- 
nance of  gas-works  in  the  vicinity,  polluting  the  water  of  the  plain- 
tiff, is  a  bar  to  any  farther  prosecution  for  the  same  cause,  and  it  is 
error  to  refuse  proof  of  such  former  recovery  in  a  second  action  for 
a  continuance  of  the  injury.*^*  But  recent  decisions,  as  shown  in 
the  preceding  section,  hold  that  a  former  judgment  for  damages  to 
plaintiff's  land  by  overflows  of  a  stream,  caused  by  the  defendant's 
railroad  bridge,  which  was  improperly  and  negligently  constructed 
and  maintained,  will  not  be  a  bar  to  a  recovery  for  other  injuries  to 
the  land  sustained  subsequent  to  the  former  suit  by  a  continuance 
of  such  bridge.**** 

422  Town  of  Troy  v.  Cheshire  R.  Co.,  23  N.  H.  83,  55  Am.  Dec.  177. 

423  Fowle  V.  New  Haven  &  X.  Co.,  107  Mass.  352.  See,  also,  Stodghill  r. 
Chicago,  B.  &  Q.  R.  Co.,  53  Iowa,  341,  5  N.  W.  495;  Powers  v.  City  of  Council 
Bluffs,  45  Iowa,  652,  24  Am.  Rep.  792.  Compare  Illinois  Cent.  R.  Co.  ▼.  WU- 
bourn,  74  Miss.  284,  21  South.  1. 

*24  Decatur  (Jaslight  &  Coke  Co.  v.  Howell,  92  111.  10. 

425  Chicago,  B.  &  Q.  R.  Co.  v.  Schaffer,  124  111.  112,  16  N.  E.  239;  Clet^ 
land,  C,  C.  &  St.  L.  Ry.  Co.  v.  Nuttall,  59  111.  App.  639;  Ridley  v.  Seaboard  * 
R.  R.  Co.,  118  X.  C.  9f)6,  24  S.  E.  730,  32  L.  R.  A.  708;  and  other  cases  cited 
in  the  preceding  section. 
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I  744.    Plaiatiif  not  Required  to  Join  Distinct  Demands. 

While  a  party  is  not  allowed  to  split  up  an  entire  and  inseverable 
cause  of  action  and  prosecute  it  by  piecemeal,  nor  to  present  only 
a  portion  of  the  grounds  on  which  relief  is  sought,  and  save  the 
rest  for  a  second  suit  if  the  first  fail,  yet  this  rule  does  not  require 
that  distinct  causes  of  action,  each  of  which  by  itself  would  author- 
ize independent  relief,  should  be  presented  in  a  single  suit,  although 
they  exist  at  the  same  time  and  might  be  considered  together.**' 
In  the  language  of  the  court  in  New  York :  **It  is  entire  claims  only 
which  cannot  be  divided  within  this  rule,  those  which  are  single  and 
indivisible  in  their  nature.  The  cause  of  action  in  the  different  suits 
must  be  the  same.  The  rule  does  not  prevent,  nor  is  there  any  prin- 
ciple which  precludes,  the  prosecution  of  several  actions  upon  sev- 
eral causes  of  action.  The  holder  of  several  promissory  notes  may 
maintain  an  action  on  each ;  a  party  upon  whose  person  or  property 
successive  distinct  trespasses  have  been  committed  may  bring  a  sep- 
arate suit  for  every  trespass;  and  all  demands,  of  whatever  nature, 
arising  out  of  separate  and  distinct  transactions,  may  be  sued  upon 
separately.  It  makes  no  difference  that  the  causes  of  action  might 
be  united  in  a  single  suit ;  the  right  of  the  party  in  whose  favor  they 
exist  to  separate  suits  is  not  affected  by  that  circumstance,  except 
that  in  proper  cases,  for  the  prevention  of  vexation  and  oppression, 
the  court  will  enforce  a  consolidation  of  the  actions."  **^  On  this 
principle,  the  holder  of  several  overdue  promissory  notes,  all  against 

««  Stark  V.  Starr.  94  U.  S.  477,  24  L.  Ed.  276;  Olsen  v.  Whitney  (D.  O.)  109 
r«Ml.  80;  PlifUips  V.  Berick,  16  Johns.  136,  8  Am.  Dec.  299;  Bendernagle  v. 
Tmk^  19  Wend.  (X.  Y.)  207.  32  Am.  Dec.  448;  Gedney  v.  Gedney.  KJO  N.  Y. 
471,  55  X.  E.  1;  Gentles  v.  Flnck,  23  Misc.  Rep.  153,  50  X.  Y.  Siippi.  726; 
Govin  V.  I)e  Mlninda.  9  Misc.  R.^p.  6S4,  30  N.  Y.  Supp.  550;  Milligaa  v. 
Browarsky.  147  Fa.  155,  23  Atl.  3US;  Daniels  v.  Heidenrelch,  8  Kulp  (Pa.) 
413;  Gottlieb  t.  Fred.  W.  Wolf  Co.,  75  Md.  126,  23  Atl.  108;  Snow  Steam 
Pump  Co.  V.  Dunn.  119  N.  C.  77,  25  S.  E.  741;  Boyle  v.  Wallace,  81  Ala.  :i52, 
8  South.  194;  Xew  Orleans  M.  &  T.  R.  Co.  v.  Castello,  50  Ala.  12;  Schuster 
V.  White's  Adm'r  (Ky.)  50  S.  W.  242;  Collier  v.  Cunnhiphnm,  2  Ind.  App.  254, 
'^  X.  E.  341;  Sherer  v.  Lau;fiTd.  67  111.  App.  342;  Corby  v.  Taylor,  35  Mo. 
447;  Eastman  v.  Porter.  14  Wis.  30;  Latta  v.  Viscl,  37  Xcb.  ()12,  50  X.  W. 
'HI;  Journe  t.  Hewes,  124  Cal.  244,  50  Pac.  1032. 

«T  Sf  cor  V.  StUFKls.  10  X.  Y.  548. 
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the  same  parties,  may  bring  a  separate  action  upon  each,  and  a  re- 
covery in  one  action  is  no  bar  to  the  others;  and  further,  the  fact 
that  the  notes  were  all  given  upon  settlement  of  one  identical  de- 
mand  does  not  make  each  a  part  of  the  original  demand  so  as  to 
compel  the  holder  to  join  them  all  in  one  suit."**®  So  where  defend- 
ant had  agreed  to  receive  four  certain  bonds  held  by  the  plaintiff 
and  pay  a  certain  sum  for  the  same,  it  was  held  that  the  latter  might 
tender  any  one  of  the  bonds  and  demand  its  proportionate  share  of 
the  purchase  price,  and  a  judgment  for  such  share  of  the  money 
<lue,  for  one  bond,  was  no  bar  to  an  action  for  the  price  of  the 
others.*^®  On  the  same  rule,  each  claim  presented  to  and  rejected 
by  a  board  of  supervisors  constitutes  a  distinct  and  separate  cause 
of  action,  and  a  judgment  obtained  on  one  will  not  bar  an  action  for 
the  recovery  of  the  others.**®  So  the  entry  of  a  decree  of  fore- 
closure and  sale  of  mortgaged  premises  does  not  bar  another  action 
of  foreclosure  upon  a  junior  mortgage  of  the  same  premises.*" 
To  exhibit  the  application  of  the  rule  under  somewhat  different  cir- 
cumstances, we  may  cite  a  case  from  Wisconsin,*'*  in  which  it  was 
lield  that  a  cause  of  action  for  goods  destroyed  by  fire  while  in  de- 
fendant's hands  as  a  carrier,  and  a  cause  of  action  existing  at  the 
same  time  in  favor  of  the  same  person  against  the  same  defendant 
for  goods  destroyed  by  fire  while  in  such  defendant's  hands  as  a 
warehouseman,  need  not  be  joined,  and  a  judgment  upon  one  is  no 
bar  to  a  subsequent  action  on  the  other.  "In  the  former  action/' 
said  the  court,  **the  defendant  was  liable  though  not  negligent;  in 
this  action  the  defendant  is  not  liable  unless  the  loss  was  caused  by 
its  negligence.  Hence  the  two  causes  of  action  are  entirely  differ- 
ent, and  require  different  lines  of  proof  to  maintain  them.  Under 
all  the  authorities,  the  claims  in  the  two  actions  do  not  constitute 
one  entire  and  indivisible  cause  of  action,  but  separate  and  distinct 
claims,  for  which  separate  suits  may  be  maintained."  Two  separate 
and  distinct  sales  of  merchandise,  though  made  on  the  same  day  to 

428  Nathans  v.  Hope,  77  N.  Y.  420. 

42  8  MiUs  V.  Garrison,  3  Abb.  Dec.  (N.  Y.)  297. 

43  0  Hughes  V.  Mendocino  Co.  (Cal.)  4  Pac.  236. 
431  Bache  v.  Piircell,  51  How.  Prac.  (N.  Y.)  270. 

482  Kronshage  v.  Chicago,  M.  &  St.  P.  Ry.  Co..  45  Wis.  .%00.     But  see  Bas- 
sett  V.  Connecticut  River  R.  Co.,  150  Mass.  178,  22  N.  E,  890. 
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the  same  purchaser,  do  not  constitute  an  entire  or  inseverable  cause 
of  action,  unless  by  express  or  implied  contract  to  that  effect,  where 
the  bills  of  sale  conclusively  show  that  each  was  an  independent 
transaction.*"  So  the  interest  coupons  attached  to  a  municipal 
bond  constitute  distinct  causes  of  action  from  the  bond  itself.*^*  A 
judgment  in  an  action  against  a  lessee  for  a  breach  of  the  covenant 
to  pay  rent  is  not  a  bar  to  an  action  for  damages  for  negligence  in 
the  care  of  the  premises.*^"  So,  where  one  agrees  to  pay  a  speci- 
fied sum  of  money  at  once,  and  at  a  subsequent  time  to  convey  cer- 
tain real  estate,  he  subjects  himself  to  liability  in  separate  actions, 
and  a  judgment  in  an  action  to  recover  the  money  does  not  bar  an 
action  for  damages  for  breach  of  the  agreement  to  convey  the 
land.*'*  Again,  a  person  having  two  independent  claims  against 
the  estate  of  a  decedent  is  not  bound  to  unite  them  in  one  action  or 
proceeding;  and  judgment  for  one  is  no  bar  to  an  action  for  the 
other,  unless  the  executor  can  show  that  the  second  claim  is  directly 
connected  with  the  first  and  naturally  a  part  of  it.*'^  For  the  same 
reason,  where  a  municipal  corporation  recovers  judgment  for  taxes 
assessed  on  one  of  several  parcels  of  land  belonging  to  the  same 
person,  this  will  be  no  bar  to  an  action  for  the  taxes  chargeable  un- 
der the  same  assessment  on  the  other  parcels.*^®  A  salaried  super- 
intendent, who  agreed  with  his  employer  to  board  its  workmen,  buy 
supplies,  and  pay  certain  expenses  on  its  account,  and  who  has  left 
his  place  and  recovered  judgment  for  the  salary  due  him,  may  bring 
a  second  suit  for  board  furnished,  supplies  bought,  and  money  paid, 
the  latter  cause  of  action  being  independent  of  the  former.*'®  In 
West  Virginia,  a  statute  provides  that,  when  a  plaintiff  has  several 
demands  against  the  same  defendant,  founded  on  contract,  he  must 
bring  his  action  for  the  whole  amount  due  and  payable  at  the  time ; 
but  yet  it  is  held  that,  where  a  party  has  two  separate   demands 

««3  Alkire  Grocery  Co.  v.  Tagart,  1  Mo.  App.  R?p'r,  159,  60  Mo.  App.  389. 
«*  Xesbit  V.  Independent  District  of  Riverside,  144  U.  S.  GIO,  12  Sup.  Ct 
T4<5.  36  L.  Ed.  5C2. 
43 s  Wright  V.  Tileston,  60  Minn.  34,  61  N.  W.  823. 
««  Reynolds  t.  Franklin,  47  Minn.  145,  49  N.  W.  648. 
«»»  Godnpy  v.  Gedney,  19  App.  Dlv.  407,  46  N.  Y.  Siipp.  500. 
«»»  Harris  v.  City  of  Houston  (Tex.  Civ.  App.)  CO  S.  W.  440. 
4i»  Tcrreri  v,  Jutte,  159  Pa.  244,  28  Atl.  225. 
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against  another,  which  together  exceed  the  amount  of  which  a  jus- 
tice has  jurisdiction,  a  judgment  recovered  on  one  before  a  justice 
is  not  a  bar  to  an  action  on  the  other.**®  Where  the  plaintiff  has 
two  independent  accounts  against  the  same  defendant,  and  the  lat- 
ter makes  a  payment,  which  the  plaintiff  credits  on  one  account  and 
sues  on  the  other,  and  defendant  proves  that  the  credit  should  have 
been  on  the  account  in  suit,  and  obtains  a  judgment  accordingly, 
such  judgment  will  not  operate  as  a  bar  to  a  recovery  by  plaintiff  on 
the  other  account.**^ 

§  745.    Cauf Of  of  Aotion  Diftinot  tliovsli  Fovnded  on  Same  Factf. 

The  rules  thus  far  given  mutually  limit  and  explain  each  other. 
Put  the  chief  difficulty  in  making  a  right  application  of  them  is 
found  in  cases  where  separate  and  distinct  causes  of  action  are  al- 
leged to  arise  out  of  the  same  transaction  or  state  of  facts.  That 
such  cases  do  really  occur  in  practice  is  apparent  from  even  the 
most  cursory  review  of  the  authorities.  But  it  is  not  always  easy 
to  extract  and  formulate  the  general  principles  which  should  govern 
them.  We  may  say,*  however,  in  the  first  place,  that  ordinarily  a 
judgment  is  not  conclusive  of  the  rights  of  the  parties  which  accrue 
subsequent  to  the  institution  of  the  suit,  although  they  grow  out  of 
the  same  subject-matter.***  But  this  must  be  limited  by  the  rule 
that  for  a  single  and  unrepeated  act  of  trespass,  or  a  permanent 
nuisance,  the  plaintiff  must  recover  all  his  damages,  present  and 
prospective,  in  one  suit,  as  already  explained.**' 

Again,  it  by  no  means  follows  that  two  claims  are  identical,  or 
inseparably  connected,  because  they  grow  out  of  the  same  instru- 

44  0  Flat  Top  Grocery  Co.  v.  McClaugherty,  4G  W.  Va.  419,  33  S.  E.  252. 
**i  ?5cott  V.  Haines  (City  Ct.  N.  Y.)  18  N.  Y.  Supp.  IG;^. 

442  Morrison  v.  Beckey,  6  Watts  (Pa.)  349.  Defendant  In  a  forcible  de- 
tainer suit,  havinpT  been  di^feated,  took  an  appeal,  giving  the  usual  bond. 
The  appeal  was  subsequently  dismissed  and  the  possession  of  the  premises 
surrendered,  but  in  the  meanwhile  rent  had  accrued  in  excess  of  the  penalty 
of  the  bond.  It  was  held  that  a  recovery  upon  the  appeal  bond  against  the 
tenant  and  his  surety  was  not  a  bar  to  an  adion  against  the  tenant  for  such 
excess.     Chicago  Opera-House  Co.  v.  Paquln,  70  III.  App.  596. 

443  Supra,  §§  738,  743.  See  Whitney's  Adm*r  v.  Town  of  Clarendon,  18  Vt 
252,  46  Am.  D^c.  150. 
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ment.  A  recovery  in  one  action  of  covenant  is  no  bar  to  another 
on  the  same  instrument,  claiming  for  another  and  distinct  breach.*** 
Thus,  where  a  lease  contained  seven  distinct  and  independent  cove- 
nants, the  third  of  which  was  to  keep  the  buildings  and  fences  in  re- 
pair, and  the  seventh  to  build  125  rods  of  fence  during  the  term,  it 
was  held  that  a  former  action  by  the  lessor,  upon  the  Is^st  covenant, 
for  not  building  the  fence,  was  not  a  bar  to  an  action  subsequently 
brought  upon  the  covenant  to  repair,  the  two  covenants  being  dis- 
tinct and  having  no  connection  with  each  other,  except  that  they 
were  contained  in  and  evidenced  by  the  same  instrument. **°  Yet 
on  recovery  of  judgment  for  breach  of  covenant,  no  action  will  lie 
for  other  breaches  of  the  same  covenant  which  had  occurred  when 
the  first  action  was  brought.***  It  may  also  prove,  on  examination, 
that  two  claims  are  supported  by  distinct  promises  or  implied  agree- 
ments, though  growing  out  of  a  state  of  facts  apparently  homo- 
geneous. Thus,  where  a  railroad  passenger  having  a  valise  con- 
taining apparel  and  a  trunk  containing  merchandise,  of  which  fact 
he  informed  the  agent  on  applying  for  checks,  had  paid  extra  for 
transportation  of  the  latter,  and  recovered  of  the  company  for  loss 
of  the  former,  it  was  held  that  this  did  not  preclude  his  recovery  in 
a  separate  action  for  loss  of  the  latter,  evidence  thereof  having  been 
excluded  at  the  first  trial.**^ 

In  the  next  place,  it  often  happens  that  the  same  transaction  or 
state  of  facts  gives  distinct  rights  of  action  to  or  against  different 
persons,  or  to  the  parties  mutually  against  each  other.  For  exam- 
ple, a  joint  judgment  obtained  by  partners  in  a  suit  for  slander  is  no 

"♦  Merchants*  Ins.  Co.  ,v.  Algeo,  31  Pa.  446;  Glvens  v.  Peake,  1  Dana  (Ky.) 
225.  See  Robinson  v.  Crown InsLleld,  1  N.  H.  76;  Andrew  v.  Sclimitt,  (U  Wis. 
CW,  26  N.  W.  190. 

**»  Mcintosh  V.  Lown,  49  Barb.  (N.  Y.)  550.  Where  one  who  has  no  title 
to  land  seUs  It  with  covenant  of  warranty,  the  recovery  and  satisfaction  of 
a  Judgment  obtained  by  the  vendee  against  the  vendor  for  the  purchase 
price  paid  is  no  bar  to  an  action  by  the  real  owner  against  the  vendor  for 
fruits  and  revenues.  City  of  New  Orleans  v.  Whitney,  138  U.  S.  595,  11 
Sup.  Ct  428,  34  L.  Ed.  1102. 

**•  Cbggins  V.  Bulwinkle,  1  E.  D.  Smith  (X.  Y.)  434.  But  see  Ullman  v. 
Heraberg.  91  Ala.  458,  8  South.  408. 

**f  Millard  v.  Missouri,  K.  &  T.  R.  Co..  20  Hun  (N.  Y.)  191.  See,  also. 
Harding  v.  Hale,  2  Gray  (Mass.)  399. 
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bar  to  a  several  suit  by  one  of  the  partners  on  the  same  cause  of 
action.  "This  action  is  for  a  personal  injury  to  the  character  of 
the  plaintiff,  and  the  former  suit  was  for  a  joint  injury  to  the  trade 
and  business  of  the  firm  of  D.  &  K.  The  members  of  the  firm  couH 
have  no  legal  interest  whatever  in  the  personal  character  of  each 
other."  ***  Again,  where  A.  sued  B.  for  assault  and  battery  and 
recovered  judgment,  which  B.  paid,  and  B.  subsequently  sued  A. 
for  an  assault  and  battery  on  him,  committed  at  the  same  time  and 
in  the  same  fight,  the  former  judgment  was  held  to  be  no  bar,  be- 
cause non  constat  but  that  each  might  have  an  independent  right  of 
action  growing  out  of  the  same  transaction.***  So  a  recovery  against 
a  sheriff  for  money  had  and  received  by  him  in  his  official  capacity 
is  no  bar  to  an  action  on  his  bond,  against  the  sureties,  for  the  same 
money.*^®  And  a  judgment  against  the  principal,  on  the  contract 
guarantied,  will  not  bar  an  action  against  him  and  another,  on  the 
contract  of  guaranty,  executed  by  both  of  them  jointly.*** 

In  the  next  place,  the  same  act  or  transaction  may  give  rise  to 
two  separate  actions  of  tort,  or  to  one  of  tort  and  one  of  contract. 
Under  some  circumstances,  the  plaintiff  will  be  required  to  make 
his  election  between  remedies.  But  this  is  not  alwavs  so;  some- 
times  he  may  pursue  them  all  to  judgment,  obtaining,  however,  only 
one  satisfaction.  Thus,  a  judgment  giving  actual  and  exemplar) 
damages  for  malicious  prosecution  and  for  forcibly  taking  away 
plaintiff's  property,  containing  the  statement  that  it  is  not  based  on 
the  value  of  the  property,  will  not  bar  a  pending  action  for  the  re- 

**8  Duffy  V.  Gray,  52  Mo.  528.  An  action  by  a  wife  for  damages  to  her 
separate  estate  is  not  barred  by  a  judgment  in  a  former  action  brought  l»y 
her  liusband  in  his  own  right,  upon  the  same  cause  of  action.  San  Antonio 
&  A.  P.  Uy.  Co.  V.  Flato,  13  Tex.^  Civ.  App.  214,  35  S.  W.  859.  And  a  judg- 
ment in  favor  of  an  infant  for  damages  for  loss  of  wages  in  an  action  by 
his  father  as  guardian  ad  litem  is  not  conclusive  against  the  individual  right 
of  the  father  to  recover  for  the  loss  of  the  same  services.  Lieberman  t. 
Third  Ave.  R.  Co.,  55  X.  Y.  Supp.  677,  25  Misc.  Rep.  7(M. 

**o  Cade  V.  McFarland,  48  Vt.  47. 

460  Treasurers  of  State  v.  Oswald's  Sureties,  2  Bailey  (S.  C.)  214. 

451  White  V.  Smith,  33  Pa.  186,  75  Am.  Dee.  589;  Fischer  v.  Quigley.  8 
Wash.  327,  35  Pac.  1071.  And  see  Walden  Nat  Bank  v.  Birch.  130  N.  T.  221. 
29  N.  E.  127,  14  L,  R.  A.  211. 
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covery  of  the  property.*'^  A  judgment  in  favor  of  the  claimant,  on 
a  trial  of  the  right  of  property  in  goods  seized  on  execution,  is  not 
a  bar  to  an  action  for  the  tort  committed  by  taking  the  property 
under  such  execution.**^^  A  judgment  against  a  carrier  for  breach 
of  contract  in  selling  the  goods,  such  judgment  being  for  their  value 
but  not  satisfied,  is  no  bar  to  an  action  of  trover  against  the  ven- 
dee.*'* So  also  the  recovery  of  judgment  on  a  contract  is  no  bar 
to  a  separate  action  for  the  deceit  originally  practised  upon  the 
plaintiff  to  induce  him  to  become  a  party  to  it.*'^^  An  action  against 
ihe  vendor  upon  a  warranty  in  the  sale  of  personal  property,  in 
which  the  plaintiff  is  defeated  on  the  ground  that  there  was  no  war- 
ranty, is  not  a  bar  to  an  action  against  the  vendor's  agent,  by  whom 
the  sale  was  made,  for  fraud  therein.*^®  And  where  a  note  is  given 
for  the  price  of  a  chattel  sold  with  warranty,  a  recovery  for  breach 
of  the  warranty  does  not  affect  the  right  to  recover  on  the  note.**^ 
So,  judgment  for  the  statutory  penalty  for  illegal  overcharge  of  fare 
on  a  railroad  will  not  bar  a  suit  for  wrongful  ejection  from  defend- 
ant's cars.*^' 

Principles  similar  to  those  explained  with  reference  to  civil  issues 
obtain  in  criminal  cases  with  equal. force.     Thus,  for  example,  an 

*"  Pisbaway  v.  Runnells,  71  Tex.  352,  9  S.  W.  260.  See,  also,  Turner  v. 
Brock.  6  Helsk.  (Tenn.)  50;  Henson  v.  Taylor,  108  Ga.  567,  33  S.  E.  911.  A 
Judgment  in  an  action  for  conversion  of  goods  is  not  a  bar  to  an  action 
between  tbe  same  parties  for  tbe  price  of  tbe  same  goods.  Southern  Ry. 
Co.  T.  Rauey,  117  Ala.  270,  23  South.  29.  So,  a  Judgment  for  plalntlfC  In 
an  action  for  the  conversion  of  bonds  held  by  defendant  as  plaintiff's  agent 
Is  not  a  bar  to  a  subsequent  action  by  plaintiff  to  recover  interest  on  the 
bonds  collected  by  defendant  before  the  conversion,  as  defendant's  liability 
to  account,  as  agent,  for  the  Interest  collected  formed  no  part  of  the  claim 
for  damages  for  the  conversion  of  the  bonds.  Govln  v.  De  Miranda,  79  Hun, 
329,  29  N.  Y.  Supp.  347. 

«(^s  Lenoir's  Adm'r  v.  VVTllson,  36  Ala.  600.  See  Inhabitants  of  Greenfield 
T.  Wilson,  13  Gray  (Mass.)  384. 

«*Hyde  v.  Noble,  13  N.  H.  494,  38  Am.  Dec.  508. 

**5Wanzer  v.  De  Bann,  1  E.  D.  Smith  (N.  Y.)  261;  Morgan  v.  Skidmore, 
3  Abb.  N.  C.  (N.  Y.)  92;  Glaspie  v.  Keator,  5  C.  C.  A.  474.  56  Fed.  203;  Whit- 
tier  V.  Collins,  15  R.  I.  00,  23  Atl.  47.  And  see  Fidelity  Insurance,  Trust  & 
i^afe  Deposit  Co.  v.  Gazzam,  161  Pa.  536,  29  Atl.  264. 

*5«  Gntchess  v.  Whiting.  46  Barb.  (N.  Y.)  139. 

♦*T  Trautwein  v.  Twin  City  Irrn  W^orks,  55  Minn.  264,  56  N.  W.  750. 

*»•  St  Louis  &  S.  F.  Ry.  Co.  v.  Trimble,  54  Ark.  354,  15  S.  W.  899. 
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acquittal  or  conviction  on  a  charge  of  assault  and  battery  5s  no  bar 
to  a  subsequent  prosecution  for  kidnapping,  although  the  two 
offenses  were  committed  by  the  same  act/''* 

§  746.    Aetions  on  Collateral  Seoiurities. 

It  is  a  generally  accepted  rule  that  an  action  is  not  barred  by  the 
fact  that  collateral  security  was  given  for  the  debt  sought  to  be  re- 
covered and  that  the  plaintiff  has  already  recovered  judgment  on 
such  security.**®  Thus  a  judgment  against  the  indorser»of  a  note 
only  extinguishes  and  merges  the  cause  of  action  arising  upon  his 
contract  of  indorsement,  leaving  in  full  force  the  contract  obligation 
of  the  debtor  to  pay  the  debt.*®^  So  where  a  creditor  receives  a 
draft  on  a  third  party,  indorsed  by  the  debtor,  as  collateral,  a  judg- 
ment in  favor  of  the  debtor  in  an  action  on  the  draft  is  not  a  bar  to 
an'action  on  the  debt.***  The  converse  of  this  rule  is  also  good  law. 
The  recovery  of  a  judgment  against  a  principal  debtor  on  a  note 
given  by  him,  is  no  bar  to  an  action  against  him  and  another  on  a 
note  given  as  collateral  security  for  the  debt  of  the  principal,  unless 
such  judgment  has  been  satisfied.*** 

§  747.    Svocef fively  Arifins  Cavfes  of  Actioii. 

Where  several  claims,  payable  at  different  times,  arise  out  of  the 
.same  contract  or  transaction,  separate  actions  may  be  brought  as 
each  liability  accrues.  But  in  this  case  it  has  been  held  that  if  no 
action  is  brought  until  more  than  one  is  due,  all  that  are  due  must 
be  included  in  one  action.     And  if  an  action  is  brought  when  more 

*Bo  state  V.  Stewart,  11  Or.  52,  4  Pac.  128.  See,  also,  Methard  v.  State,  19 
Ohio  St.  303. 

*«o  Drake  v.  Mitchell.  3  East  251;  Falrohild  v.  Holly,  10  Oonn.  475;  Chip- 
man  V.  Martin,  13  Johns.  (N.  Y.)  240;  Bowman  v.  Humphrey  (Ky.)  37  S.  W. 
150;  Hervey  v.  Rawson,  164  Mass.  501,  41  N.  E.  682.  Compare  Sykes  v. 
Gerber,  98  Pa.  179.  See  Vanuxem  v.  Burr,  151  Mass.  386.  24  N.  E.  773,  21 
Am.  St.  Rep.  458. 

*«i  HoweU  V.  McCracken.  87  N.  C.  399;  Bunker  v.  Langs.  76  Hun,  543.  2S 
N.  Y.  Supp.  210. 

*«2  Betterton  v.  Roope,  3  Lea  (Tenn.)  215,  31  Am.  Rep.  633. 

*fl8  McCulloiigh  V.  Hellman,  8  Or.  191;  White  v.  Smith,  33  Pa.  186,  75  Am. 
Doc.  nst);  Fisher  V.  Fisher,  98  Mass.  303;  Brandt,  Sur.  340. 
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than  one  is  due,  a  recovery  in  that  suit  will  be  a  bar  to  a  second 
action  brought  to  recover  the  other  claims  that  were  due  when  the 
first  was  brought.*'*  Thus,  upon  a  contract  of  employment  at  a 
fixed  salary,  payable  at  stated  periods,  an  action  and  recovery  for 
one  of  such  periods  is  no  bar  to  a  subsequent  action  to  recover  sal- 
ary becoming  due  subsequent  to  the  commencement  of  the  first  ac- 
tion.**' So  a  party  holding  mortgage  notes  due  at  different  times 
may  institute  a  suit  to  foreclose  as  to  only  one  note,  which  has  fallen 
due,  and  a  judgment  of  foreclosure  in  such  a  suit,  which  judgment 
is  paid  without  a  sale  of  the  mortgaged  premises,  is  no  bar  to  a 
subsequent  suit  on  the  mortgage  to  enforce  payment  of  another  of 
the  notes ;  the  notes  are  so  many  successive  mortgages  and  causes 
of  action.*** 

The  nature  of  the  contract,  however,  may  be  such  that,  instead  of 
a  series  of  actions,  only  one  suit  can  be  brought  upon  it.  And  as 
to  the  means  of  determining  between  these  two  cases,  the  author- 
ities leave  us  in  some  doubt.  In  the  language  of  Judge  Thomp- 
son:**^ "Between  the  cases  in  which  there  may  be  successive  re- 
coveries upon  successive  claims  arising  out  of  the  same  contract,  and 
those  in  which  a  single  recovery  for  a  breach  puts  an  end  to  all  fur- 
ther liability  on  that  contract,  it  is  sometimes  very  difficult  to  dis- 
tinguish." Citing  an  earlier  decision  of  the  same  court,***  the 
learned  judge  expresses  the  opinion  that  '*the  test  question  gener- 
ally is,  whether  the  subsequent  suit  is  for  a  breach  of  the  same  or 
a  different  undertaking  from  that  upon  which  the  first  suit  was  main- 
tained. Thus  in  the  case  of  a  lease  for  a  year,  with  the  rent  payable 
monthly,  although  the  contract  is  a  unit,  yet  there  is  a  separate  un- 
dertaking for  the  payment  of  each  month's  rent.  The  lessor,  there- 
fore, having  recovered  judgment  for  one  month's  delinquency,  may 
yet  sue  and  recover  for  the  non-payment  of  a  succeeding  month's 
rent.     Kerr  v.  Simmons    [9  Mo.  App.  376]  is  itself  an  illustration  of 

«««  Union  R.  &  Transp.  Co.  v.  Traube,  69  Mo.  355. 

*•»  McEvoy  v.  Bock,  37  Minn.  402,  34  N.  W.  740. 

<«•  Grouse  v.  Holman,  19  Ind.  30;   Bliss  v.  Weil,  14  Wis.  35,  SO  Am.  Dec. 

««T  Prle«t  V.  Deaver.  22  Mo.  App.  276. 
*•»  Kerr  v.  SimmoDS,  9  Mo.  App.  370. 
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the  other  class  of  cases.  The  lessee  had  covenanted  for  a  surrender 
of  the  premises  at  the  end  of  the  term,  otherwise  to  pay  double  rent 
for  every  day  he  should  hold  over.  He  held  over  for  one  month; 
thereupon  the  lessor  sued  and  recovered  the  double  rent  for  that 
month.  He  held  over  another  month,  at  the  expiration  of  which 
the  lessor  sued  again.  It  was  held  that  he  could  not  recover,  be- 
cause the  gravamen  of  the  action  was,  not  the  several  undertaking 
to  pay  double  rent  for  each  month  (which  constituted  only  an  agreed 
measure  of  damages),  but  the  breach  of  the  single  undertaking  to 
surrender  possession ;  and  as  this  breach  had  been  the  subject  of 
one  recovery,  there  could  not  be  another  for  the  same  cause."  *•• 

But  the  principle  is  well  established  that  a  contract  to  do  several 
things  at  several  times  is  divisible  in  its  nature,  and  that  an  action 
will  lie  for  the  breach  of  any  one  of  the  stipulations,  each  of  these 
stipulations  being  considered  as  a  several  contract.*^*  This  doc- 
trine may  be  made  more  clear  by  the  citation  of  a  few  illustrative 
cases.  Thus,  for  example,  where  A.  sold  ice  to  B.,  at  so  much  per 
ton,  to  be  paid  in  cash  on  the  delivery  of  each  load,  and  A.  did  not 
exact  payment  upon  delivery,  it  was  held  that  the  several  deliveries 
did  not  constitute  one  transaction,  and  the  fact  that  A.  had  recovered 
judgment  for  some  of  the  ice  delivered  did  not  bar  him  from  recov- 
ering for  ice  previously  delivered.*^*     So  where  a  promissory  note 

*«o  In  the  case  of  Bowe  v.  Minnesota  Milk  Co.,  44  Minn.  400,  47  N.  W.  l.*»l. 
it  appeared  that  defendant  corporation  agreed  to  buy  all  of  plaintiff's  milk 
during  one  year,  but  shortly  afterwards  the  corporation  was  dissolved  by 
order  of  court  and  ceased  to  do  business.  Plaintiff  sued  for  damages  for 
failure  to  buy  the  milk  during  three  months  ensuing  the  dissolution,  ami 
recovered.  He  brought  a  second  action  for  damages  for  such  failure  for  the 
next  three  months,  and  defendant  pleaded  former  recovery.  It  was  held 
that,  as  the  contract  was  entire,  and  its  breach  total,  a  single  cause  of  action 
accrued  to  plaintiff,  upon  defendant's  dissolution,  to  recover  his  whole  dam- 
ages, present  and  prospective,  so  that  his  first  action  was  a  bar  to  any  sub- 
sequent one.    And  see  Cooke  v.  Cook.  110  Ala.  567,  20  South.  64. 

*To  Badger  v.  Tltcomb,  15  Pick.  (Mass.)  409,  26  Am.  Dec.  611.  In  further 
illustration  of  these  principles,  see  Benderaagle  v.  Cocks,  19  Wend.  (S,  Y.) 
207,  32  Am.  Dec.  448;  Perry  v.  Harrington,  2  Mete.  (Mass.)  3C8,  37  Am.  Dec. 
98;  Ilanham  v.  Sherman,  114  Mass.  19;  Burritt  v.  Belfy.  47  Obnn.  823.  36 
Am.  Rep.  79. 

*7i  stifel  V.  Lynch,  7  Mo.  App.  326.     Where  a  railroad  company,  to  con- 
sideration of  the  conveyance  of  a  right  of  way,  agrees  to  use  water  from  • 
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\^hich,  according  to  its  face,  "runs  for  several  years,  contains  a  pro- 
viso that  the  interest  shall  be  payable  annually,  and  "if  the  interest 
is  not  so  paid,  the  entire  principal  sum  shall  immediately  become  due 
and  payable,"  the  omission  to  pay  the  interest  for  a  given  year  will 
not  operate  to  render  the  annual  interest  thus  accrued  and  unpaid, 
together  with  the  principal  sum,  an  entire  demand,  in  any  such  sense 
as  will  preclude  a  recovery  for  each  year's  interest  as  it  shall  accrue, 
in  successive  suits  therefor.*^*  Again,  where  one  accepts  an  order 
to  pay  a  given  sum  out  of  the  first  money  of  the  drawer  which  he 
^hall  receive  on  account  of  a  certain  business,  this  binds  him  to  pay 
from  time  to  time,  on  reasonable  request,  as  the  money  is  received 
by  him,  and  a  judgment  recovered  against  him  for  a  part  of  the 
sum,  upon  demand  therefor  and  refusal,  does  not  bar  a  subsequent 
action  for  a  further  sum  received  by  him  after  the  commencement 
of  the  first  action.^^* 

Leaving  now  the  special  topic  of  stipulations  in  a  contract  to 
'!o  several  things  at  several  times,  we  may  next  observe  that,  as  a 
general  rule,  a  former  judgment  constitutes  no  defense  to  a  cause 
of  action  accruing,  between  the  same  parties  and  upon  the  same 
subject-matter,  after  its  rendition.''^*    And  by  an  extension  of  this 

^living  on  the  grantor's  land,  and  pay  him  therefor  by  the  month,  a  judg- 
ment for  damages  for  faUure  to  pay  for  such  water  is  no  bar  to  a  secx)nd 
Bait  for  failure  to  make  the  monthly  payluents  after  the  rendition  of  th'e 
former  Jud^nnent.    Howe  v.  Harding,  &4  Tex.  74,  19  S.  W.  363. 

♦'»Wehrly  v.  Morfoot,  103  111.  183;  Dulaney  v.  Payne,  101  111.  325,  40  Am. 
Uep.  205;  Sparhawk  v.  \f His,  6  Gray  (Mass.)  163.  See,  also.  Andover  Sav. 
Bank  T.  Adams.  1  Allen  (Mass.)  28;  Kempner  v.  Coiner,  73  Tex.  196,  11  S.  W. 
15>4.  Interest  coupons  attached  to  negotiable  bonds  are  distinct  and  inde- 
l»endont  promises  to  pay  tlie  interest  Installments,  and  a  recovery  on  one  Is 
no  bar  to  a  suit  on  another,  though  the  latter  w^as  past  due  when  the  first 
action  was  brought.  Butterfleld  v.  Town  of  Ontario  (C.  C.)  44  Fed.  171. 
Till*  fact  that  a  creditor,  holding  two  notes  of  his  debtor  given  in  the  same 
rnmsaetlon,  each  being  a  part  of  the  consideration  thereof,  sues  first  on  tlie 
aote  maturing  last,  and  recovers  a  Judgment  thereon,  caimot  operate  as  a 
bar  to  a  recovery  on  the  note  maturing  first.  Williams  v.  Kitchen,  40  Mo. 
•M'P.  e04.  A  recovery  of  damages  for  breach  of  the  covenant  against  in- 
'umbrances,  the  incumbrance  being  an  assessment  payable  in  installments, 
is  not  a  bar  to  recovery  in  a  subsequent  suit  for  the  damages  which  have 
aft-rued  since  the  former  action.    Gardner  v.  Letson,  5  Ohio  N.  P.  112. 

«'« Perry  ▼.  Harrington,  2  Mete.  (Mass.)  368.  37  Am.  Dec.  98. 

*"*  Jones  V.   City  of  Petaluma,  36  Cal.  231;    McKissick  v.  McKisslck.  6 
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principle,  when  a  defendant,  who  has  obtained  a  judgment  in  his  fa- 
vor, admits,  after  the  rendition  thereof,  the  justice  of  the  claim  sued 
upon,  and  promises  to  pay  the  same,  the  former  judgment  is  no 
bar  to  an  action  on  such  new  promise.*^ ^  Every  continuation  of  an 
illegal  imprisonment  being  a  new  trespass,  a  recovery  in  an  action 
commenced  duruig  the  continuance  of  the  imprisonment,  is  no  bar 
to  another  action  brought  after  it  has  ceased,  for  an  assault  and 
battery  and  imprisonment ;  and  if  so  pleaded,  the  plaintiff  may  new- 
ly assign,  for  the  continuance  of  the  imprisonment.*^*  But  a  pre- 
vious suit  in  trespass,  for  flowing  lands,  between  the  same  parties, 
for  the  same  cause  of  action,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendant,  is  a  bar  to  the  plaintiff's  recovery,  unless  a 
different  title  or  different  circumstances  are  shown  from  those  in- 
troduced upon  the  former  trial.*^' 

I  748,    Breach  of  ContiniiiiiK  Ooveiiaiit. 

A  judgment  recovered  for  a  breach  of  a  continuing  covenant,— as, 
to  "maintain  and  keep  in  repair"  a  certain  structure, — is  no  bar  to  a 
suit  for  a  subsequent  breach  of  the  same  covenant.*^*  But  here, 
as  before,  we  must  be  careful  to  distinguish  the  case  of  an  entire 
contract  such  as  that  a  total  breach  completely  ends  it  and*gives  a 
right  of  action  for  the  whole  damages.  Thus,  in  a  case  in  New  York, 
it  appeared  that,  by  a  contract  made  in  1822,  defendant  covenanted 
that  the  plaintiff  should  have  a  continuous  supply  of  water  for  hi^ 
mills  from  the  defendant's  dam ;  that  there  v^sls  a  total  breach  of  the 
covenant  in  1826;   that  in  1835  the  plaintiff  brought  his  action  for 

Humph.  (Tenn.)  75;  State  v.  Torinus.  28  Minn.  175,  9  N.  W.  725;  McCleary 
V.  Malcolm  Brewing  Co.,  56  App.  Div.  531,  67  N.  Y.  Supp.  258;  Montrose  ^. 
Wanamaker,  57  Hun,  590,  11  N.  Y.  Supp.  106;  Cooper  v.  City  of  Brooklyn 
(City  a.  Brook.)  18  N.  Y.  Supp.  438;  Glaude  v.  Peat,  43  La.  Ann.  161.  8 
South.  884;  Maize  v.  Bowman  (Ky.)  19  S.  W.  589;  Underwood  v.  Smitli,  ^y 
Tenn.  687,  27  S.  W.  1008,  42  Am.  St.  Rep.  946;  Henderson  v.  Harness,  W 
111.  520,  56  N.  E.  78(>;  Wagner  v.  Wagner,  104  Cal.  293,  37  Pac.  9^;  ^°'- 
versity  of  North  Carolina  v.  Maultsby,  55  N.  C.  241;  Knott  v.  Stephens,  5  Or. 
235. 

*7B  Cook  V.  Vimont,  6  T.  B.  Mon.  (Ky.)  284,  17  Am.  Dec.  157. 

*7e  Leland  v.  Marsh,  16  Mass.  389. 

*7  7  Dick  V.  Webster,  6  Wis.  481. 

*7  8  Bench  v.  Crain,  2  N.  Y.  86,  49  Am.  Dec.  369. 
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the  breach  and  recovered  the  damages  sustained  by  him  up  to  that 
lime;  and  that  the  present  action  was  for  damages  accruing  since 
the  last  named  date.  It  was  held  that  the  former  recovery  was  a  bar 
10  the  maintenance  of  the  suit.  Said  the  chief  justice:  "He  now 
claims  to  recover  from  that  time  to  the  commencement  of  this  action, 
insisting  that  the  covenant  is  a  continuing  one,  and  the  liability  to 
performance  on  the  part  of  the  covenantor  and  his  representatives 
perpetual.  I  cannot  assent  to  this  construction.  It  is  true  the 
covenant  stipulated  for  a  continued  supply  of  water  to  the  plaintiff's 
mills,  and  in  this  respect  it  may  be  appropriately  styled  a  continuing 

* 

contract.  Yet,  like  any  other  entire  contract,  a  total  breach  put  an 
end  to  it,  and  gave  the  plaintiff  a  right  to  sue  for  an  equivalent  in 
damages.  He  obtained  that  equivalent,  or  should  have  obtained  it, 
in  the  former  suit.  To  allow  a  recovery  again  would  be  splitting  up 
an  entire  cause  of  action,  in  violation  of  established  principles."  *^* 

§  749.    Aotions  for  Instalmentf. 

As  a  general  rule,  where  money  is  payable  by  instalments,  a  dis- 
tinct cause  of  action  arises  upon  the  falling  due  of.  each  instalment, 
and  thus  they  may  all  be  recovered  in  successive  actions ;  nor  will  a 
rtcoverv  of  one  such  instalment  bar  an  action  for  another  which 
rails  due  after  the  commencement  of  the  first  action.*®®  For  in- 
stance, where  a  lease  stipulates  for  the  payment  of  rent  in  monthly 
or  other  instalments,  a  separate  right  of  action  accrues  to  the 
landlord  as  each  instalment  falls  due;  and  while  he  is  bound  to 
include  in  his  demand  all  the  rent  that  may  be  due  at  the  time  he 
brings  his  suit,  yet  a  judgment  in  his  favor  in  one  such  action  will 
be  no  bar  to  a  subsequent  suit  for  rent  accruing  after  the  first  action 

4-»  FiKh  V.  FoUey,  6  HIU,  54. 

«*«Hamm  v.  Beaver,  31  Pa.  58;  Bendernagle  v.  Cocks,  10  Wend.  (N.  Y.> 
2fi7,  32  Am.  Pec.  448;  Ahl  v.  AW,  60  Md.  207;  Arnilield  v.  Nash,  31  Miss, 
.ini;  Priest  v.  Denver,  22  Mo.  App.  276;  West  v.  Moscr,  41)  Mo.  App.  201; 
Nt-ar  V.  Donnelly,  03  Mich.  4(U),  53  X.  W.  GIG;  Raymond  v.  White,  120  Mich. 
l»ri,  78  X.  W.  1071;  Ramsey  County  Bldg.  Soc.  v.  Lawton,  40  Minn.  3G2,  51 
N.  W.  1163;  Doescher  v.  Doescher,  Gl  Minn.  32G,  63  X.  W.  TM);  Ilallack  v. 
•Ja^non,  4  Colo.  App.  3fK).  3G  Pac.  70;  McDougal  v.  Downey.  45  Cal.  105; 
Weller  v.  Hemirie,  15  Or.  28,  13  Pao.  G14. 
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was  begun.***  But,  under  the  rule  against  splitting  causes  of  ac- 
tion, a  recovery  in  an  action  on  a  contract  which  entitles  the  plain- 
tiff to  several  sums  maturing  at  different  times  will  be  an  effectual 
bar  to  a  second  action  brought  to  recover  claims  that  were  due  when 
the  first  action  was  brought.*®*  A  recovery  in  a  suit  upon  a  contraci 
for  the  sale  of  goods  payable  in  instalments,  in  which  suit  the  plain- 
tiff counted  for  an  entire  sum  is  a  conclusive  bar  to  another  suit 
brought  on  the  same  contract  to  recover  a  sum  which  was  includc«i 
in  the  former  declaration.*®'  But  where  the  plaintiff  sued  for  two 
instalments  of  purchase-money,  one  of  which  was  due  at  the  institu- 
tion of  the  suit,  and  the  other  not,  and  the  jury  found  for  the  plain- 
tiff a  certain  sum  "due  at  the  institution  of  the  suit,"  such  recovery 
is  not  a  bar  to  a  subsequent  action  for  the  instalment  not  therein 
allowed.*®*  In  covenant  for  instalments  of  money,  a  former  recover) 
between  the  same  parties  on  the  same  instrument  is  no  bar,  where 
breaches  for  the  instalments  now  demanded  were  not  specifically 
assigned  in  the  former  suit,  and  evidence  is  admissible  to  show  that 
the  instalments  now  demanded  had  not  fallen  due  and  were  not  in- 
cluded in  the  former  recovery.*®* 

§  760.    Judgment  in  One  Snoh  Aetlon  as  Eridenee  In  tke  Hext 

A  former  judgment  for  the  plaintiff,  in  one  of  a  series  of  actions 
for  money  due  by  instalments  or  other  successive  causes  of  action, 
may  be  evidence  (and  conclusive  so  far  as  it  goes)  of  the  rights  o: 
the  parties  in  another  of  the  same  series  of  suits,  on  the  principli 
that  a  judgment  is  final  as  to  all  points  and  questions  actually  liti- 

481  Holthausen  v.  Kells,  18  App.  Dlv.  80,  45  K  Y.  Supp.  471;  UnderhiU  v. 
Oolllns,  60  Hun,  585.  15  N.  Y.  Supp.  495;  StUes  v.  Himmelwrlght  16  Pa. 
Super.  Ct  G49;  Webb  v.  Bglley  (Ky.)  33  S.  W.  935;  Barnes  v.  Black  Pi.i 
mond  Coal  Co.,  101  Tenn.  354,  47  S.  W.  498;  Marshall  v.  John  Grosse  Clott- 
ing Co.,  83  111.  App.  338. 

482  Reformed  Protestant  Dutch  Church  of  Westfleld  v.  Brown,  54  Barb.  (N. 
Y.)  191;  Morrison  v.  De  Donato,  76  Mo.  App.  643;  Union  R.  &  Transp.  Co.  ^• 
Traube,  59  Mo.  355;  Burritt  v.  Belfy,  47  Conn.  323,  36  Am.  Rep.  79:  Jex  ^ 
Jacob,  7  Abb.  N.  C.  (N.  Y.)  452.  Compare  Andover  Sav.  Bank  v.  Adams,  1 
Allen  (Mass.)  28. 

483  Corbet  v.  Evans,  25  Pa.  310. 

4  84  Kane  v.  Fi.sher.  2  Watts  (Pa.)  246. 

48 B  Sterner  v.  Gower,  3  Watts  &  S.  (Pa.)  136. 
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grated  and  determined  by  it/^*  As  the  rule  is  sometimes  stated,  a 
judgment  for  the  plaintiff  establishes  his  right  to  recover  upon  a 
like  state  of  facts  in  a  second  action.*®^  For  example,  where  sui': 
is  brought  and  a  judgment  recovered  for  an  instalment  of  rent  due 
under  a  lease,  all  questions  concerning  the  validity  or  terms  of  the 
lease,  the  amount  of  the  rental,  the  occupancy  of  the  premises,  and 
the  like,  which  were  or  might  have  been  raised  and  contested  under 
the  issues,  are  to  be  regarded  as  conclusively  settled  in  a  subsequent 
action  for  another  instalment  of  rent  under  the  same  lease.*®* 
So,  where,  in  an  action  to  recover  salary  for  a  part  of  an  unexpired 
term  of  plaintiff's  employment,  it  was  claimed  that  the  employment 
was  from  month  to  month,  and  not  for  a  year,  which  issue  was  de- 
termined in  plaintiff's  favor,  that  question  cannot  be  again  raised 
by  defendant  in  a  subsequent  action  for  damages  accruing  subsequent 
to  the  first  action.***  For  the  same  reason,  if  an  action  is  brought 
upon  one  of  a  series  of  notes,  all  based  upon  the  same  considera- 
tion (as,  the  purchase  price  of  land),  and  the  defendant  sets  up  a 
defense  going  to  the  whole  of  the  original  consideration  (as,  failure 
of  title,  an  undisclosed  incumbrance,  or  the  like),  and  it  is  adjudged 
against  him,  the  judgment  will  estop  him  from  setting  up  the  same 
facts  in  defense  to  a  subsequent  suit  on  another  of  the  notes.*®" 

*»•  Love  v.  Waltz,  7  Cal.  250;  Haskin  v.  Mayor,  etc.,  of  New  York,  11  Hun 
<X.  Y.)  436;  Ward  v.  Sire,  52  App.  Div.  443,  (J5  N.  Y.  Supp.  101;  LoriUard  v. 
dyde.  122  N.  Y.  41,  25  N.  E.  292,  19  Am.  St.  Rep.  470;  Hartman  v.  Pittsburg 
Indliie  Plane  Ck>.,  11  Pa.  Super.  Ct.  438;  Bond  v.  Markstrum,  102  Mlcb.  11, 
*50  X.  W.  282. 

*«T  Gallagher  v.  Kingston  Water  Co.,  25  App.  Dlv.  82,  49  N.  Y.  Supp.  250; 
Everett  v.  New  York  Engraving  &  Printing  Co.,  19  Misc.  Rep.  300,  43  N.  Y. 
Supp.  502. 

«8s  Marshall  y.  John  GroBse  aothing  Co.,  184  111.  421,  56  N.  E.  807,  75  Am. 
St.  Rep.  181;  Northwestern  Brewing  Co.  v.  Manion,  145  111.  182,  34  N.  E.  50; 
Hawkins  v.  George  Ringler  &  Co.,  47  App.  Dlv.  262,  62  N.  Y.  Supp.  56; 
Zerega  v.  Will,  34  App.  Div.  488,  54  N.  Y.  Supp.  361. 

"»  WUliams  v.  Luckett,  77  Miss.  304,  26  South.  967. 

♦•oTrescott  V.  Barnes,  51  Iowa,  409,  1  N.  W.  660;  Crompton  &  Knowles 
Loom  Works  v.  Brown,  27  Misc.  Rep.  319,  57  N.  Y.  Supp.  823;  Gilmore  v. 
Whlteman.  50  Neb.  760,  70  N.  W.  364;  French  v.  Howard,  14  Ind.  455;  Black 
River  Sav.  Bank  v.  Edwards,  10  Gray  (Mass.)  387;  Freeman  v.  Bass,  34  Ga. 
STm.  89  Am.  Dec.  255;  De  Wolf  v.  Crandall,  34  N.  Y.  Super.  Ct  14.  Compare 
Bernard  v.  Mayor,  etc.,  of  City  of  Hoboken,  27  N.  J.  Law,  412. 
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But  if  the  judgment  in  the  first  action  proceeds  upon  a  ground  of 
defense  relating  merely  to  the  particular  installment  in  suit,  it  does 
not  follow  that  it  will  be  an  estoppel  in  a  later  suit  upon  another 
installment  or  upon  the  whole  principal  sum.  Thus,  a  decision  ad- 
verse to  the  defendant,  in  an  action  involving  the  validity  of  cou- 
pons on  a  bond,  given  solely  on  the  ground  that  the  plaintiff  was 
an  innocent  holder  for  value,  does  not  necessarily  estop  the  defend- 
ant from  setting  up  the  invalidity  of  the  bond  itself  in  a  subsequent 
action  upon  it.***  And  although  a  defendant  may  have  been  worsted 
in  his  attempt  to  defend  against  the  first  action  upon  one  of  a  group 
or  series  of  obligations  or  installments,  this  will  not  prevent  him, 
when  sued  the  second  time,  from  setting  up  an  entirely  different 
defense,  which  was  not  presented  or  considered  in  the  former  action, ' 
nor  necessarily  determined  against  him  by  implication  from  the  for- 
mer judgment.***  If,  on  the  other  hand,  the  defense  to  the  sul>- 
sidiary  claim  involves  the  validity  of  the  principal  debt  or  obligation, 
the  defendant  will  be  concluded  by  the  result.  Thus,  if  he  is  sued 
for  interest  due  on  his  note,  and  defends  on  the  ground  of  fraudu- 
lent alteration,  and  judgment  is  rendered  against  him,  such  judg- 
ment will  estop  him  from  setting  up  the  same  defense  to  an  action 
on  the  note  itself.**'  Rut  in  no  instance  will  the  former  judgment 
be  conclusive  unless  the  parties  are  the  same  in  the  second  suit. 
Thus,  if  several  notes  are  given  for  the  same  consideration,  in  the 
same  transaction,  and  pass  by  negotiation  into  the  hands  of  differ- 
ent parties,  and  the  maker,  in  a  suit  on  one  of  the  notes  brought  bv 
its  holder,  unsuccessfully  attempts  to  defend  on  a  plea  of  failure  of 

*»i  Nesblt  V.  Independent  School  Dist.  (C.  C.)  25  Fed.  635.  A  Judgment  in 
favor  of  a  bondholder  upon  certain  interest  coupons  is  not  conclusive  of  the 
validity  of  other  interest  coupons  on  the  same  bonds,  where  such  judgmcDt 
is  rendered  upon  no  other  evidence  than  the  coupons  themselves,  no  defense 
being  made  to  the  suit.  Skinner  v.  Franklin  Co.,  6  C.  O.  A.  118,  56  Fed.  7Sl. 
Judgment  against  a  county  on  coupons  from  its  bonds  is  not  conclusive  as 
to  the  validity  of  the  bonds  in  an  action  by  another  plaintiff  on  the  bouds, 
Shell  v.  Carter  Co.  (Tenn.  Ch.  App.)  42  S.  W.  78. 

*92  stone  v.  St.  Louis  Stamping  Co.,  155  Mass.  267.  29  X.  E.  623;  hooi^- 
vnie  Trust  Co.  v.  Drennon  Springs  Co.  (Ky.)  34  S.  W.  1072;  Richardson  v. 
City  of  Eureka,  110  (^al.  441,  42  Pac.  965. 

*»s  Edgell  V.  Sigersou,  20  Mo.  583. 
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consideration,  this  will  not  estop  him  from  setting  up  a  lik3  defense 
to  a  similar  action  by  the  holder  of  another  of  the  notes.*®* 

It  is  by  no  means  certain  that  these  principles  apply  where  the 
former  judgment  was  taken  by  default.  For  a  default,  as  we  have 
already  seen,***  admits  only  the  material  facts  well  pleaded  in  the 
declaration.  It  has  been  held  that  a  judgment  by  default  upon  one 
of  a  series  of  promissory  notes,  founded  upon  one  and  the  same 
illegal  consideration, — no  issue  upon  the  fact  of  consideration  being- 
tendered  by  the  complaint, — does  not  preclude  the  defendant  from 
setting  up,  in  a  second  action,  upon  another  of  the  notes,  the  de- 
fense of  illegality  of  consideration.*"*  But  this  view  does  not  find 
favor  in  some  of  the  states,  particularly  New  York.**' 

It  is  also  very  necessary  to  distinguish  carefully  between  cases 
where  the  two  causes  of  action  are  vitally  allied  and  grow  out  of 
the  same  transaction,  and  cases  where  they  are  really  distinct  and 
independent,  having  no  such  inner  connection,  though  they  may  be 
characterized  by  a  certain  similarity  or  consecutiveness.  This  prin- 
ciple is  illustrated  by  the  rule  that  a  decision  in  a  suit  concerning 
the  taxes  of  one  year  is  not  res  judicata  in  regard  to  the  taxes  of 
another  year,  notwithstanding  the  same  contention  is  involved.*** 
Thus,  an  injunction  against  a  municipal  corporation,  prohibiting  it 
from  collecting  taxes  levied  for  one  year,  will  not  necessarily  bar  a 
suit  to  recover  taxes  levied  on  the  same  property  for  a  subsequent 
year,  though  the  same  defense  is  interposed.***     "Each  year's  taxes 

«»4  Dodd  y.  Mayfleld,  00  Ga.  310,  25  S.  E.  608. 

<•■  Snpra,  S  007. 

«••  Adamg  y.  Adams,  25  Minn.  72;  Hughes  y.  Alexander,  5  Duer,  488. 

*»»  Newton  v.  Hook,  48  N.  Y.  676;  Crouipton  &  Knowles  Loom  Works  y. 
Brown.  28  Mtec.  Rep.  613,  59  N.  Y.  Supp.  556;  0.  Graham  &  Sons  CJo.  y.  Van 
Horn  (Snp.)  49  N.  Y.  Supp.  401. 

*»•  Keoknk  &  W.  R.  Co.  y.  Missouri.  152  U.  S.  301,  14  Sup.  Ct.  502,  38  L. 
Ed.  450;  Mercantile  Nat.  Bank  y.  Hubbard  (C.  C.)  08  Fed.  465;  Adams  y. 
YajEoo  &  M.  V.  R.  Co.,  77  Miss.  104,  24  South.  200;  State  y.  Jumel,  30  La. 
Ann.  861 ;  State  y.  Citizens*  Bank  of  I^ouislana,  52  La.  Ann.  1086,  27  South. 
7<I0;  Shnok  v.  City  of  Lebanon  (Ky.)  53  S.  W.  655;  City  of  Newport  y.  Com. 
<Ky.)  50  8.  W.  845,  45  L.  R.  A.  518;  Union  &  Planters'  Bank  y.  City  of 
Memphis.  101  Tenn.  154.  46  S.  W.  557. 

•••City  of  Davenport  v.  Cliicago,  R.  I.  &  P.  R.  Co.,  38  Iowa,  633:  Buch- 
anan y.  Rprlngror  (Tenn.  Ch.  App.)  35  8.  W.  774;  Third  Nat.  Bank  v.  Stone, 
174  U.  8.  4:^2,  10  Sup.  Ct.  750,  43  L.  Ed.  1036. 
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constitute  a  distinct  and  separate  cause  of  action,  and  the  determina- 
tion of  the  matters  involved  in  the  injunction  suit  reached  no  fur- 
ther than  the  taxes  of  the  year  then  in  question The  taxes 

of  separate  years  do  not  in  any  just  sense  g^ow  out  of  the  same 
transaction.  They  are  like  distinct  claims  on  two  different  prom- 
issory notes  made  upon  two  distinct  and  separate,  though  similar, 
transactions  between  the  same  parties.  A  judgment  on  one  of  such 
notes,  it  is  quite  clear,  would  not  be  of  any  force  as  an  estoppel  in 
an  action  on  the  other  note  between  the  same  parties."  •••  But  the 
doctrine  of  the  United  States  supreme  court  appears  to  be  that  a 
judgment  in  an  action  for  taxes  is  (like  any  other)  conclusive  be- 
tween the  parties  upon  any  fact  or  contention  actually  litigated  and 
decided.  Thus  a  judgment  enjoining  the  collection  of  a  tax  against 
a  bank  for  a  particular  year,  on  the  ground  that  its  charter  exempts 
it  from  taxation,  is  conclusive  as  to  the  right  to  the  exemption  for 
future  years,  where  it  is  claimed  upon  identically  the  same  facts."* 
And  in  a  case  in  Illinois,  where  the  validity  of  an  assessment  oi 
taxes  against  a  part  of  a  railroad  bridge  was  questioned  on  the 
ground  that  the  property  was  not  situated  within  the  state,  and  the 
court  determined  that  it  was  so  situated,  it  was  held  that  that  ques- 
tion was  res  judicata  on  a  proceeding  between  the  same  parties  to 
determine  the  validity  of  a  subsequent  assessment  of  the  same  prop- 
erty.»«* 

i  751.    Sveoesifiil  Defense  to  One  of  a  Series  of  Aetioas. 

The  converse  of  the  rule  stated  in  the  last  section  is  equally  true 
A  successful  defense  to  one  of  a  series  of  actions  founded  on  the 
same  transaction  or  subject-matter,  if  it  went  to  the  merits  of  the 
whole,  is   a  complete  estoppel  in  any  subsequent   actions  of  the 

«oo  City  of  Davenport  v.  Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa,  633. 

•01  City  of  New  Orleans  v.  Citizens*  Bank  of  Louisiana,  167  U.  S.  SH,  17 
Sup.  Ct  905,  42  L.  Ed,  202  (compare  Third  Nat  Bank  y.  Stone,  174  U.  S.  432. 
19  Sup.  Ct.  750,  43  L.  Ed.  1035;  Keokuk  &  W.  R.  Co.  v.  Missouri,  152  U.  ^ 
301.  14  Sup.  Ct.  592,  38  L.  Ed.  450);  Hancock  v.  Singer  Mfg.  Ca.  62  X.  J 
I^>v,  2S9,  41  Atl.  846,  42  L.  R,  A.  852;  St  Joseph  &  G.  L  R.  Co.  v.  Steele.  11 
CJ.  a  A,  470,  63  Fed.  8(57. 

**>«  Keokuk  &  H.  Bridge  Co.  ▼.  People,  185  DL  276,  56  N.  B.  104a 
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series.'*'  "If  it  appears  that  the  first  judgment  involved  the  whole 
claim  or  extended  to  the  whole  subject-matter,  and  settled  the  en- 
tire defense  to  the  whole  of  a  series  of  notes  or  claims,  and  adjudi- 
cated the  whole  subject-matter  of  a  defense  equally  relevant  to  and 
conclusive  of  the  controversy  between  the  parties,  as  well  in  respect 
of  the  claim  or  defense  in  judgment  as  in  respect  to  other  claims 

• 

and  defenses  thereto,  pertaining  to  the  same  transaction  or  subject- 
matter,  then  the  first  judgment  operates  as  an  estoppel  as  to  the 
whole.  Unless,  however,  it  is  made  to  appear  that  the  defenses 
pleaded  to  the  first  claim  or  demand  involved  the  whole  title,  or 
extended  to  the  whole  subject-matter  of  the  controversy  between 
the  parties,  so  as  to  litigate  and  determine  the  defendant's  liability 
m  respect  to  the  whole  transaction,  then  the  judgment  is  a  finality 
only  as  to  so  much  of  the  claims  and  defenses  as  were  actually  liti- 
gated in  the  first  suit."  ••*  Thus  a  final  judgment  for  the  defend- 
ant in  an  action  against  a  municipal  corporation  to  recover  on  cou- 
pons attached  to  bonds  purporting  to  have  been  issued  by  the  cor- 
poration, entered  on  demurrer  to  an  answer  setting  up  facts  show- 
ing that  the  bonds  were  never  executed  by  the  municipality,  concludes 
the  plaintiff  in  a  subsequent  action  against  the  same  defendant  to 
recover  on  other  coupons  cut  from  the  same  bonds.'®*    So  where, 

••t  Cromwell  t.  Sac  Co.,  94  U.  S.  361,  24  L.  Ed.  195;  Boucbaud  y.  DIas, 
3  Denlo  (N.  Y.)  238;  Burdlck  y.  Cameron,  10  App.  Dlv.  689,  42  N.  Y.  Supp.  78; 
Coyle  V.  Ward.  36  App.  Dlv.  181,  56  N.  Y.  Supp.  388;  Danziger  v.  Williams, 
W  Pa.  234;  Rake*s  Adm*r  v.  Pope,  7  Ala.  161;  Hanrick  v.  Gurley,  93  Tex. 
458,  56  S.  W.  330;  Furneaux  v.  First  Nat.  Bank  of  Whitewater,  39  Kan.  144, 
17  Pac.  864,  7  Am.  St  Rep.  541;  Peru  Plow  &  Wheel  Co.  v.  Ward,  6  Kan. 
App.  289,  51  Pac.  805;  Goble  v.  Dillon,  86  Ind.  327,  44  Am.  Rep.  308;  Feltou 
V.  Smith,  88  Ind.  149,  45  Am.  Rep.  454;  Markley  y.  People,  171  111.  2G0,  49 
N.  E.  502,  63  Am.  St  Rep.  234;  Goodenow  y.  Litchfield,  59  Iowa,  226,  13  N. 
W.  86;  Hazen  y.  Reed,  30  Mich.  331;  Rio  Grande  W.  Ky.  Co.  y.  Telluride 
Power  Transmission  Co.  (Utah)  63  Pac.  995. 

••*  Kilander  y.  Hooyer,  111  Ind.  10,  11  N.  B.  796.  And  see  Augir  v.  Ryan, 
63  Minn.  373,  65  N.  W.  640;  Hooyer  y.  Kilander,  135  Ind.  600,  34  N.  E.  697. 
In  an  action  to  recoyer  an  assessment  on  the  stock  of  a  corporation,  a  deci- 
•ion  that  the  cause  of  action  was  barred  by  the  statute  of  limitations  Is  no 
bar  to  a  subsequent  action  between  the  same  parties  to  recoyer  a  subsequent 
aftsetsment    Priest  y.  Glenn,  4  U.  S.  App.  569,  2  a  G.  A.  311,  51  Fed.  405. 

»«>Bi88ell  y.  Spring  Valley  Tp.,  124  U.  S.  225,  8  Sup.  Ct  496,  31  L.  Ed.  411; 
Edwards  y.  Bates  County  (C.  C.)  55  Fed.  436. 
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in  the  course  of  a  single  transaction,  an  agent,  under  a  mistaken 
belief  that  he  was  required,  by  his  contract  with  his  principals,  to 
guaranty  notes  taken  by  him  in  their  favor,  indorsed  three  such 
notes  as  surety,  it  was  held  that  a  judgment  in  his  favor,  upon  the 
ground  of  such  mistake,  in  an  action  upon  one  of  the  notes,  was 
decisive  of  his  liability  upon  the  others,  and  that  as  the  mistake 
was  common  to  all,  the  matter  was  res  judicata. ••• 

9  762.    Suits  for  Waees. 

If  a  servant  or  agent  wrongfully  dismissed  from  service  elects  to 
sue  for  the  breach  of  contract,  before  the  termination  of  the  period 
for  which  he  was  hired,  and  recovers,  such  recovery  will  be*  a  bar 
to  any  subsequent  action  on  the  same  contract.'®^  "A  servant  un- 
lawfully discharged  may  treat  the  contract  as  rescinded  and  sue  on  a 
quantum  meruit  for  services  actually  rendered,  or  he  may  bring  his 
action  for  damages  for  breach  of  contract.  He  may  wait  to  do 
this  until  the  term  is  ended,  and  recover  his  actual  damages,  or  he 
may  sue  at  once  and  recover  his  probable  damages  from  the  breach. 
But  when  he  has  elected  his  remedy  and  pursued  it,  a  judgment  in 
one  action  will  be  a  bar  to  a  further  suit If  the  dis- 
charged servant  brings  his  action  before  the  measure  of  damages 
has  been  filled,  or  before  the  damages  have  been  all  known,  it  is 
his  folly  or  his  misfortune.  He  cannot  sever  them,  and  recover 
part  in  one  action  and  the  residue,  when  discovered,  in  another/''''' 
Some  of  the  authorities  maintain  that  an  employe  who  is  engaged 
for  a  stipulated  time,  for  wages  or  salary  payable  in  installments, 

8oe  Aultman  v.  Mount  62  Iowa,  674,  18  N.  W.  306. 

B07  Dunn  V.  Murray.  9  Barn.  &  C.  780;  Alie  v.  Nadoau,  93  Me.  282,  44  Atl 
891,  74  Am.  St  Rep.  346;  tandsberg  v.  Lewis,  22  Abb.  N.  O.  277,  6  N.  t. 
Supp.  561;  Wieland  v.  WIllcox,  40  App.  Dlv.  213.  57  N.  Y.  Supp.  1038:  Wal- 
dron  V.  Hendrlckson,  40  App.  Div.  7,  57  N.  Y.  Supp.  561;  Elsenliower  r. 
School  DIst  of  Borough  of  Centralla,  13  Pa.  Super.  Ct  51;  Olmstead  v.  Bach, 
78  Md.  132,  27  Atl.  501.  22  U  R.  A.  74,  44  Am.  St  Rep.  273;  LiddeU  t. 
Chldester,  84  Ala.  508,  4  South.  426,  5  Am.  St  Rep.  387;  Richardson  v.  Earfe 
Mach.  Works,  78  Ind.  422,  41  Am.  Rep.  5^;  Weill  v.  Fontanel,  31  HI  App 
615;  Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83  111.  App.  359;  Booge  t.  Pfififl<* 
R.  R.,  33  Mo.  212,  82  Am.  Doc.  160;  Kahn  v.  Kahn,  24  Neb.  700,  40  N.  W.  l^"- 

BO 8  Soursin  y.  Salorgne,  14  Mo.  App.  486. 
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and  who  is  wrongfully  discharged  before  the  expiration  of  the  term, 
may  thereafter  bring  a  separate  suit  for  each  installment  on  the 
day  it  would  have  fallen  due  had  the  contract  remained  in  force, 
and  as  if  such  installment  had  been  actually  earned;  and  the  re- 
covery in  one  such  suit  will  not  bar  the  actions  for  subsequent  in- 
stallments.*'**  But  this  theory  is  not  consistent  with  the  rules  above 
stated  and  is  opposed  to  the  great  preponderance  of  the  decisions. 
The  better  doctrine  is  that  the  employe,  in  such  a  case,  has  but  one 
remedy,  namely,  an  action  for  damages  for  the  breach  of  the  con- 
tract, and  his  recovery  must  be  limited  to  one  action  brought  there- 
on.'^®  But  a  judgment  for  damages  for  wrongful  dismissal  of 
plaintiff  from  defendant's  employment  will  not  bar  a  subsequent 
action  to  recover  wages  earned  during  the  time  plaintiff  was  actually 
employed,  and  due  and  payable  before  the  dismissal,  the  two  claims 
constituting  separate  and  independent  causes  of  action."^^ 

(  753.    Plalntiif  ean  lutve  bvt  one  Satisf  action. 

In  connection  with  the  subject  of  recurring  liabilities,  continuing 
damages,  successive  rights  of  action  founded  on  the  same  trans- 
action or  state  of  facts,  and  the  like,  it  is  important  to  remember 
that  the  plaintiff  can  have  no  more  than  one  full  satisfaction  for  his 
whole  demand.  For  example,  where,  upon  a  submission  to  arbitra- 
tion, defendant  gives  a  bond  in  a  sum  agreed  on  as  stipulated  dam- 
ages, conditioned  to  abide  by  the  award,  and  the  arbitrators  find  in 
favor  of  the  plaintiff,  the  latter  has  his  election  whether  to  sue  on 
the  bond  or  on  the  award ;  but  if  he  sues  on  the  award  and  recovers, 
the  bond  is  thereby  satisfied  and  cannot  be  made  the  basis  of  a  new 
suit.*"  So  where  plaintiff's  goods  were  attached  as  the  debtor's 
property,  and  in  the  special  statutory  action  which  plaintiff  brought 

»••  GandeU  v.  PontJgny,  4  Oamp.  375  (but  compare  Goodman  v.  Pocock,  15 
Q.  B.  57«>);  WUHams  v.  Luckett,  77  Miss.  394.  2G  South.  967;  Levin  v.  Stand- 
ard Fashion  Co..  16  Daly.  404.  11  N  Y.  Supp.  706;  Strauss  v.  Meertlef,  64 
Ala.  290.  38  Am.  Rep.  8. 

«»»8ee  Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  (N.  Y.)  269;  James  v. 
AUen  County,  44  Ohio  St.  226.  6  N.  E.  246,  58  'Am,  Rep.  821. 

»"  Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663. 

«»»Nolte  V.  Lowe.  18  111.  437.  See,  also,  Peerce  v.  Athey.  4  W.  Va.  22; 
Bird  T.  Randall,  1  W.  Bl.  373. 
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in  the  course  of  a  single  transaction,  an  agent,  under  a  imstakcn 
belief  that  he  was  required,  by  his  contract  with  his  principab,  to 
guaranty  notes  taken  by  him  in  their  favor,  indorsed  three  such 
notes  as  surety,  it  was  held  that  a  judgment  in  his  favor,  upon  the 
ground  of  such  mistake,  in  an  action  upon  one  of  the  notes,  was 
decisive  of  his  liability  upon  the  others,  and  that  as  the  mistake 
was  common  to  all,  the  matter  was  res  judicata. •**• 

S  762.    Suits  for  Wages. 

If  a  servant  or  agent  wrongfully  dismissed  from  service  elects  to 
sue  for  the  breach  of  contract,  before  the  termination  of  the  period 
for  which  he  was  hired,  and  recovers,  such  recovery  will  be*  a  bar 
to  any  subsequent  action  on  the  same  contract.'^'  "A  servant  un- 
lawfully discharged  may  treat  the  contract  as  rescinded  and  sue  on  a 
quantum  meruit  for  services  actually  rendered,  or  he  may  bring  his 
action  for  damages  for  breach  of  contract.  He  may  wait  to  do 
this  until  the  term  is  ended,  and  recover  his  actual  damages,  or  he 
may  sue  at  once  and  recover  his  probable  damages  from  the  breach. 
But  when  he  has  elected  his  remedy  and  pursued  it,  a  judgment  in 
one  action  will  be  a  bar  to  a  further  suit If  the  dis- 
charged servant  brings  his  action  before  the  measure  of  damages 
has  been  filled,  or  before  the  damages  have  been  all  known,  it  is 
his  folly  or  his  misfortune.  He  cannot  sever  them,  and  recover 
part  in  one  action  and  the  residue,  when  discovered,  in  another/' '*' 
Some  of  the  authorities  maintain  that  an  employe  who  is  engaged 
for  a  stipulated  time,  for  wages  or  salary  payable  in  installments, 

806  Aultman  v.  Mount,  62  Iowa,  674.  18  N.  W.  306. 

507  Dunn  V.  Murray,  9  Barn.  &  C.  780;  Alle  v.  Nadeau,  03  Me.  282.  44  AtL 
891,  74  Am.  St.  Rep.  346;  tandsberg  v.  Lewis,  22  Abb.  N.  C.  277,  6  X«  Y. 
Supp.  561;  Wioland  y.  Willcox.  40  App.  Dlv.  213.  57  N.  Y.  Supp.  105S:  Wal- 
dron  V.  Hendrlckson,  40  App.  Dlv.  7,  57  N.  Y.  Supp.  561;  Elsenhower  r. 
School  Dlst  of  Borough  of  Centralla,  13  Pa.  Super.  Ct.  51;  Olmstead  v.  Bacb, 
78  Md.  132,  27  Atl.  501,  22  U  R.  A.  74,  44  Am.  St  Rep.  273;  Liddell  t. 
Chldester,  84  Ala.  508,  4  South.  426,  5  Am.  St.  Rep.  387;  Richardson  v.  &«<* 
Mach.  Works,  78  Ind.  422.  41  Am.  Rep.  584;  Weill  v.  Fontan^  31  W.  -W 
615;  Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83  111.  App.  359:  Booge  r.  tucit^ 
R.  R.,  33  Mo.  212.  82  Am.  Dec.  160;   Kahn  v.  Kahn,  24  Neb.  700,  40  X.  W.  l^"- 

BO 8  Soursin  v.  Salorgne.  14  Mo.  App.  486. 
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and  who  is  wrongfully  discharged  before  the  expiration  of  the  term, 
may  thereafter  bring  a  separate  suit  for  each  installment  on  the 
day  it  would  have  fallen  due  had  the  contract  remained  in  force, 
and  as  if  such  installment  had  been  actually  earned;  and  the  re- 
covery in  one  such  suit  will  not  bar  the  actions  for  subsequent  in- 
stallments.*®* But  this  theory  is  not  consistent  with  the  rules  above 
stated  and  is  opposed  to  the  great  preponderance  of  the  decisions. 
The  better  doctrine  is  that  the  employe,  in  such  a  case,  has  but  one 
remedy,  namely,  an  action  for  damages  for  the  breach  of  the  con- 
tract, and  his  recovery  must  be  limited  to  one  action  brought  there- 
on.*^* But  a  judgment  for  damages  for  wrongful  dismissal  of 
plaintiff  from  defendant's  employment  will  not  bar  a  subsequent 
action  to  recover  wages  earned  during  the  time  plaintiff  was  actually 
employed,  and  due  and  payable  before  the  dismissal,  the  two  claims 
constituting  separate  and  independent  causes  of  action."^^ 

S  763.    Plalntiir  ean  have  bvt  one  Satisf  aotion. 

In  connection  with  the  subject  of  recurring  liabilities,  continuing 
damages,  successive  rights  of  action  founded  on  the  same  trans- 
action or  state  of  facts,  and  the  like,  it  is  important  to  remember 
that  the  plaintiff  can  have  no  more  than  one  full  satisfaction  for  his 
whole  demand.  For  example,  where,  upon  a  submission  to  arbitra- 
tion, defendant  gives  a  bond  in  a  sum  agreed  on  as  stipulated  dam- 
ages, conditioned  to  abide  by  the  award,  and  the  arbitrators  find  in 
favor  of  the  plaintiff,  the  latter  has  his  election  whether  to  sue  on 
the  bond  or  on  the  award ;  but  if  he  sues  on  the  award  and  recovers, 
the  bond  is  thereby  satisfied  and  cannot  be  made  the  basis  of  a  new 
suit.*^*  So  where  plaintiff's  goods  were  attached  as  the  debtor's 
property,  and  in  the  special  statutory  action  which  plaintiff  brought 

*^»  Gandell  v.  Pontlgny,  4  Oamp.  375  (but  compare  Goodman  v.  Pocock,  15 
Q.  B.  57t5);  WiUlams  v.  Luckett,  77  Miss.  394,  26  South.  967;  Levin  v.  Stand- 
«rd  Fashion  Co.,  16  Daly,  404.  11  N  Y.  Supp.  706;  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8. 

"oSee  Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  (N.  Y.)  269;  James  v. 
Allen  County,  44  Ohio  St.  226,  6  N.  E.  246.  58  l^im.  Rep.  821. 

"I  Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  663. 

"SNolte  V.  Lowe,  18  111.  437.  See,  also,  Peerce  v.  Athey,  4  W.  Va.  22; 
Bird  T.  Randall,  1  W.  Bl.  373. 
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seaworthiness  of  the  vessel.  This  point,  however,  had  been  litigated 
and  finally  decided  against  the  defendants,  in  an  action  brought  by 
the  defendants  as  libelants  against  the  plaintiffs.  It  was  held  that 
this  adjudication  was  binding  upon  the  parties,  and  the  issue  could 
not  be  again  raised.""  So,  a  judgment  in  an  action  on  a  marine 
policy  covering  the  owner's  loss  of  freight  is  conclusive,  in  a  subse- 
quent action  between  the  same  parties  on  a  policy  covering  the 
loss  of  the  vessel,  as  to  every  defense  open  and  available  to  the  in- 
surer in  the  first  action,  whether  actually  litigated  or  not.'**  \ 
judgment  for  the  plaintiff  in  an  action  on  a  contract  which,  by  its 
terms,  was  not  to  be  performed  in  a  year,  is  conclusive  between 
the  parties  as  to  the  validity  of  the  contract,  though  the  statute  oi 
frauds  was  not  pleaded.**®  In  proceedings  to  compel  a  county  offi- 
cial to  issue  warrants  in  payment  of  a  judgment  against  the  county, 
defendant  is  estopped  to  plead  that  the  indebtedness  on  which  the 
judgment  was  based  was  in  excess  of  the  constitutional  debt  limit 
of  the  county.****  So  where  a  plaintiff  who  has  contracted  to  do 
work  for  a  city  sues  for  the  balance  due  him,  it  is  a  proper  ground 
of  defense  for  the  city  that  claims  for  labor  and  material,  against 
which  he  had  undertaken  to  secure  the  city  by  giving  a  bond,  re- 
main unpaid ;  and  if  he  recovers  a  judgment,  the  city  cannot  after- 
wards maintain  an  action  on  such  bond."'*  Again,  an  order  au- 
thorizing a  railway  company  to  take  possession  of  land  under  pro- 
ceedings in  eminent  domain  is  conclusive  of  all  matters  relied  on  by 
the  owner  for  a  recovery  of  the  land  at  the  time  such  order  was 
issued.***'  In  a  case  in  Ohio,  it  is  said  that  where  an  assessment  is 
imposed  on  a  city  lot  to  pay  the  cost  of  improving'  a  street  upon 
which  it  abuts,  and  the  owner  thereof,  having  two  distinct  grotuids 
for  contesting  the  validity  of  such  assessment,  one  of  which  is  com- 
mon to  him  and  the  owners  of  all  the  other  abutting  lots,  and  the 
other  pertaining  to  his  lot  only,  elects  to  bring  an  action  for  the 
benefit  of  himself  and  the  other  abutting  owners  to  enjoin  its  col- 

»i8  Woodhouse  v.  Duncan,  106  N.  Y.  527,  13  N.  E.  334. 
fti»  McT^aughlln  v.  Great  Western  Ins.  Co.  (Com.  PI.)  20  N.  Y.  Supp.  530. 
620  Foulke  V.  Thalmessinger,  158  N.  Y.  725,  53  N.  E.  1125. 
521  state  V.  Gloyd,  14  Wash.  5.  44  Pac.  103. 
B22  City  of  Lancaster  v.  Frescoln,  192  Pa.  452,  43  Atl.  9G1. 
B23  Miihlc  V.  New  York,  T.  &  M.  Ry.  Co.,  80  Tex.  459,  25  S.  W.  007. 
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lection,  the  judgment  rendered  therein  is  a  bar  to  a  second  action 
brought  by  him  alone,  in  which  the  assessment  is  attacked  on  the 
grounds  which  pertained  to  his  lot  only;  and  this  is  so,  although 
the  grounds  on  which  the  first  action  was  founded  would,  if  main- 
tained, have  totally  defeated  the  assessment,  while  the  grounds  set 
forth  in  the  second  action  would  simply  have  reduced  the  amount 
that  had  been  assessed  against  the  plaintiff's  lot.*^'^ 

A  very  str(Mig  illustration  of  the  application  of  the  general  rule 
on  this  subject  is  afforded  by  the  case  of  Homer  v.  Fish."***  It 
there  appeared  that  the  defendants  procured  the  plaintiff  to  insure  a 
vessel  for  them,  upon  which  there  was  a  loss.  They  sued  him  and 
recovered  judgment  for  the  amount  of  the  loss  and  obtained  satis- 
faction upon  execution.  He  afterwards  commenced  an  action  against 
them  to  recover  back  the  money,  upon  the  ground  that  they  knew 
of  the  loss  at  the  time  the  insurance  was  made,  but  concealed  the 
knowledge  of  it  from  him,  and  that  the  fraud  was  not  discovered 
until  after  the  execution  was  satisfied.  Nevertheless  it  was  held 
that  the  former  judgment  was  a  bar  to  the  present  action;  because 
the  fraud  was  matter  which  could  have  been  pleaded  in  defense  to 
the  action  on  the  policy.  By  an  extension  of  the  same  principle, 
where  facts  are  pleaded  in  defense  to  an  action,  and  a  final  judg- 
ment rendered  therein  necessarily  deciding  the  merits  of  such  de- 
fense, the  same  facts  cannot  thereafter  be  made  the  basis  of  an 
action  between  the  same  parties  arising  out  of  the  same  transaction, 
akhough  in  the  former  suit  the  facts  were  pleaded  as  a  defense  only 
and  no  claim  made  thereon  for  affirmative  relief. *^'  And  if  a  de- 
fense is  set  up  in  an  action  which  is  good  and  sufficient  and  should 
legally  be  allowed,  but  the  same  is  improperly  rejected  by  the  court 
and  judgment  goes  against  the  defendant,  he  is  bound  by  the  de- 
cision, and  his  relief  from  it  should  be  sought,  not  by  a  new  suit  on 
the  subject-matter  of  the  defense,  or  by  an  attempt  to  re-litigate  the 
matter  in  another  action,  but  by  a  correction  of  that  errcr  in  the 
same  suit.'*^ 

"*  Caty  of  Cincinnati  v.  Emerson,  57  Ohio  St  132,  48  N.  E.  667. 
«« 1  Pick.  (Mass.)  435.  11  Am.  Dec.  218. 
"«  Bierer  v.  Fretz,  37  Kan.  27,  14  Pac.  55a 
"T  Collins  v.  Bennett,  46  N.  Y.  400. 
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9  755.    S«met   AdTerse  TItU. 

'  On  the  principle  that  one  is  bound  to  bring  forward  all  his  avail- 
able defenses  at  a  proper  opportunity,  it  is  held  that  in  a  petitory 
action  the  defendant  must  plead  all  the  titles  under  which  he  claims 
to  be  owner,  and  a  final  judgment  rendered  in  favor  of  the  plaintiff 
may  be  pleaded  as  res  judicata  against  any  title  which  the  defendaot 
was  possessed  of  at  the  time  but  omitted  to  plead.***  Thus,  a  re- 
covery by  the  plaintiff  in  an  action  to  quiet  title,  or  in  partition,  or 
in  trespass  to  try  title,  is  conclusive  as  against  every  title  to  the 
disputed  property  which  the  defendant  had  at  the  time  of  the  trial*" 
So  when,  in  a  suit  involving  title  to  a  large  tract  of  land,  judgment 
is  recovered,  the  unsuccessful  party  cannot,  in  a  subsequent  pro- 
ceeding, litigate  his  right  against  the  successful  party  to  a  homestead 
on  a  portion  of  the  land,  claim  to  which  as  a  homestead  had  not 
been  asserted  in  the  first  suit.**^  For  similar  reasons,  a  judgment 
foreclosing  a  mortgage  cannot  be  collaterally  attacked  by  showing 
that  the  land,  at  the  time  of  the  execution  of  the  mortgage,  and  at 
the  foreclosure  thereof,  was  the  homestead  of  the  mortgagor."* 
And  in  a  suit  against  a  judgment  debtor  and  his  two  grantees  to 
subject  lands  alleged  to  have  been  fraudulently  conveyed,  the  grantees 
are  bound  to  set  up  all  the  defenses  they  have ;  and  after  a  decree 
for  complainant,  one  of  them  cannot,  by  a  subsequent  suit,  assert 
title  to  a  part  of  the  lands  as  a  bona  fide  purchaser  from  the  other, 
under  a  deed  which  he  had  received  before  the  first  suit  was  begun 
and  which  he  failed  to  bring  forward  therein.'** 

528  Shaffer  v.  Scuddy,  14  La.  Ann.  575. 

520  Root  V.  Woolworth,  l.W  U.  S.  401,  14  Sup.  Ct.  136.  37  L.  Ed.  1123;  Simp- 
son V.  Dugger,  88  Va.  963.  14  S.  E.  760;  Caston  v.  Perry.  1  BaUey  (S.  C.)  533. 
21  Am.  Dec.  482;  McCray  v.  Freeman.  17  Tex.  Civ.  App.  288,  43  S.  W.  3T: 
Pierson  v.  Conley,  95  Mich.  619.  55  N.  W.  387;  Flynn  v.  Hlte,  107  Cal.  455,  40 
Pac.  749. 

B30  Nichols  Y.  Dlbrell,  01  Tex.  539.  And  see  Dodd  y.  Scott,  81  Iowa,  319.  46 
N.  W.  1057.  10  L.  R.  A.  360,  25  Am.  St.  Rep.  492. 

»»i  Beer  v.  Thomas.  13  Tex.  Civ.  App.  30.  34  S.  W.  1010.  Compare  Prort- 
dent  Loan  Trust  Co.  v.  Marks.  6  Kan.  App.  34,  49  Pac.  625. 

B»2  Dowcll  V.  Applogate,  152  U.  S.  327,  14  Sup.  Ot  611,  38  L.  Ed.  463. 
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9  766.    Smie;  Fraud. 


Fraud,  tainting  the  plaintiff's  cause  of  action,  is  a  defense  which 
the  defendant  is  bound  to  set  up  when  he  has  an  opportunity  to  do 
so;  and  if  he  neglects  to  avail  himself  of  this  means  of  defeating  the 
claim  made  against  him,  he  will  be  precluded  by  the  judgment  from 
afto^nrds  alleging  such  fraud..***  Thus,  a  judgment  at  law  rendered 
upon  an  account  stated  is  conclusive  of  the  fairness  of  the  account, 
since  fraud  in  obtaining  it  could  have  been  set  fipas  a  defense.***  So, 
proceedings  having  been  taken  for  the  foreclosure  of  a  mortgage  and 
a  decree  made,  the  question  of  fraud  in  the  execution  of  the  mortgage 
and  of  payment  thereof  are  concluded,  whether  those  considerations 
.  were  actually  brought  before  the  court  by  way  of  defense  or  not; 
because  any  matter  necessarily  involved  in  the  adjudication,  whether 
raised  or  not,  is  concluded  "and  especially  so  if  the  party  denying  the 
adjudication  knew  of  the  matter  and  could  have  interposed  it  at  the 
previous  trial,  either  in  support  of  a  claim  or  as  a  defense."  ***  Evi- 
dence that  a  mortgage  and  bond  had  been  procured  through  fraud 
is  not  admissible  in  an  ejectment  for  property  sold  under  the  mort- 
gage, when  the  same  defense  had  been  ineffectually  set  up  in  a  prior 
scire  facias  on  the  mortgage  and  on  a  rule  to  open  the  judgment  en- 
tered on  the  bond.*** 

9  767«    Same;  Agreement  to  Compromlie. 

It  is  held  that  a  debtor,  with  whom  his  creditor  has  agreed  to  com- 
promise on  certain  conditions,  who  fails  to  set  up  that  agreement, 
after  the  conditions  are  performed,  in  an  action  on  the  debt,  and  suf- 
fers judgment  for  the  full  amount,  is  not  estopped  to  sue  on  the 
agreement,  since  that  was  collateral,  and,  being  merely  executory, 

*«•  Rauwolf  V.  Glass,  184  Pa.  237,  39  Atl.  79;  Royston  v.  Horner.  86  Md. 
249.  37  AU.  718.  63  Am.  St.  Kep.  510;  McMullen  v.  Ritchie  (C.  C.)  64  Fed. 
253;  Pettus  v.  Smith,  4  Rich.  Eq.  (S.  C.)  197.  Compare  Arnold  v.  Norfolk  & 
N.  B.  Hosiery  Co.,  63  Hun,  176,  17  X.  Y.  Supp.  646. 

"<  Edmanson  t.  Best,  6  C.  C.  A.  471,  57  Fed.  631. 

"» Rnff  V.  Doty.  26  S.  C.  173.  1  S.  E.  707,  4  Am.  St  Rep.  700.  See.  also, 
Flint  V.  Bodge,  10  Allen  (Mass.)  128. 

•<•  Lewis  T.  Nenzel,  38  Pa.  222. 
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could  not  operate  as  a  payment  or  satisfaction  pro  tanto  of  the 
debt.***'  But  on  the  other  hand,  where  a  creditor  agrees  in  writing 
to  accept  from  his  debtors  a  less  sum  than  is  actually  due,  and  then 
assigns  the  entire  debt,  and  the  debtors,  though  aware  of  the  assign- 
ment, consent  to  the  entry  of  judgment  against  them  in  favor  of  the 
assignee  for  such  entire  amount,  and  there  is  proof  that  they  so  con- 
sented in  order  to  prevent  other  creditors  from  attaching,  they  can- 
not afterwards  fall  back  on  the  agreement  with  their  creditor  to  de- 
feat the  rights  of  the  assignee.*** 

S  758.    Same;   Payment. 

There  are  some  few  cases  in  the  reports  in  which  it  has  been  ad- 
judged that,  after  a  judgment  by  default  for  the  full  amount  of  a 
debt,  the  defendant  might  maintain  an  action  to  recover  back  partial 
payments  which  were  not  set  up  or  credited  in  the  former  suit."* 
But  these  decisions  have  been  overruled.***®  And  it  is  now  fully 
settled  upon  the  authorities  that  a  partial  payment,  like  any  other 
defense,  must  be  set  up  at  the  proper  time  or  else  be  fore\er 
concluded  by  the  judgment;  and  if  a  defendant  omits  to  plead  and 
insist  upon  such  a  payment,  when  he  has  a  legal  opportunity  so 
to  do,  but  suffers  judgment  to  be  taken  for  the  whole  original 
amount,  he  can  never  afterwards  maintain  a  suit  against  his  orig- 
inal creditor  for  the  amount  of  the  payment.***     Thus  a  judgment  by 

»»T  Hunt  V.  Brown,  146  Mass.  253,  15  N.  B.  587. 

B88  Smith  y.  Chilton,  84  Ya.  840,  6  S.  E.  142.  And  see  Henderson  t.  Men. 
82  Tex.  09,  18  S.  W.  555. 

039  Smith  y.  Weeks,  26  Barb.  (N.  Y.)  463;  Rowe  y.  Smith,  16  Mass.  3(r>: 
Fowler  y.  Shearer,  7  Mass.  14. 

5*0  Binck  v.  Wood,  43  Barb.  (N.  Y.)  315;  Fuller  v.  Shattuck,  13  Gray  (Mass) 
70,  74  Am.  Dec.  622;  Sacket  y.  Loomis,  4  Gray  (Mass.)  148. 

541  Cadavnl  v.  Collins,  4  Adol.  &  E.  858,  867;  Fuller  v.  EnBtman,  81  Me.  28i 
17  Atl.  67;  Tilton  v.  Gordon,  1  N.  H.  33;  Oorey  y.  Gale,  13  Vt.  639;  Baker  v. 
Stinchfleld.  57  Me.  ^63;  Lorlng  y.  Manslield,  17  Mass.  394;  Loomis  v.  Pnlver. 

9  Johns.  (N.  Y.)  244;  Biuck  y.  Wood,  43  Barb.  (X.  Y.)  315;  Walker  v.  Ames,  2 
Cow.  (N.  Y.)  428;  Weiser  y.  Welser  (Sup.)  53  N.  Y.  Supp.  578;  In  re  Law- 
reuce's  Estate.  109  Pa.  185,  32  Atl.  406;  Davis  v.  Murphy.  2  Rich.  Law  (S.  C\ 
560,  45  Am.  Dec.  749;  Broughton  v.  Mcintosh,  1  Ala.  103;  Mitchell  v.  San- 
ford,  11  Ala.  095;    Bobe's  Heirs  y.  Stlckney,  36  Ala.  482;   WUliams  v.  Joneft. 

10  Smedes  &  M.  (Miss.)  108:  Kirklan  v.  Brown's  Adm*rs,  4  Humph.  rTenn.) 
174,  40  Am.  Dec.  635;   Wright  v.  Ledaire,  3  Iowa,  221;   Doyle  y.  BeiUy.  IS 
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default  in  a  summary  proceeding  against  a  tax-collector  and  the  sure- 
ties on  his  official  bond,  is  conclusive  as  to  the  amount  then  due 
from  the  collector  to  the  state,  and  neither  he  nor  the  sureties  can, 
in  any  future  litigation  with  the  state,  claim  credits  which  might 
have  been  set  up  in  defense  of  that  suit.*^*^  So  where  judgment  has 
been  recovered  on  a  note  for  its  full  amount,  the  debtor  is  precluded 
by  the  judgment  from  maintaining  an  action  to  recover  back  the  ille- 
gal interest  which  he  alleges  to  have  been  included  in  the  note/** 
We  must  here  call  attention  to  a  case  decided  in  Wisconsin,^**  where- 
in it  is  attempted  to  draw  a  distinction  which,  if  sound,  would  ma- 
terially modify  the  application  of  the  above  rule.  In  the  case  referred 
to  it  appeared  that  a  sum  of  money  had  been  delivered  by  the  obligor 
of  a  bond  to  the  obligee,  to  be  credited  by  the  latter  upon  the  bond 
as  a  part  payntent,  but  the  obligee  neglected  to  indorse  or  apply  the 
payment,  and  afterwards  sued  for  and  recovered  from  the  obligor 
the  whole  amount  of  the  bond.  It  was  held  that  he  was  liable  to  the 
obligor  in  an  action  for  money  had  and  received  for  the  amount 
so  delivered  to  him  and  which  he  failed  to  apply  upon  the  bond.  The 
court  admitted  that  if  the  obligor  had  set  up  such  part  payment  as 
a  defense  in  an  action  on  the  bond,  and  had  failed  to  sustain  it,  for 
want  of  proof  or  other  cause,  he  could  not  afterwards  recover  the 
amount  back,  but  they  thought  the  circumstances  made  this  case 
different.  They  announced  as  the  rule:  "Where  the  prosecution 
of  an  action  will  impeach  a  former  judgment,  it  cannot  be  maintained ; 
but  where  the  claim  does  not  impeach  the  former  judgment,  but  arises 
out  of  the  fraud,  breach  of  trust,  or  neglect  of  the  party,  the  action 
may  be  maintained."  yhe  circumstances,  however,  seem  to  be  scarce- 
ly sufficient  to  except  a  case  of  this  character  from  the  general,  salu- 
tary, and  well-established  rule. 

Iowa,  108,  85  Am.  Dec.  582;  Greenabaum  v.  Elliott,  GO  Mo.  25;   1  Whart.  Ev. 
1789. 

*"  State  V.  McBrlde,  76  Ala.  51. 

»*»  Footman  v.  Stetson,  32  Me.  17,  52  Am.  Dec.  634. 

»"  Woodward  v.  Hill,  6  Wis.  143. 
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in  the  course  of  a  single  transaction,  an  agent,  under  a  mistaken 
belief  that  he  was  required,  by  his  contract  with  his  principals,  to 
guaranty  notes  taken  by  him  in  their  favor,  indorsed  three  such 
notes  as  surety,  it  was  held  that  a  judgment  in  his  favor,  upon  the 
ground  of  such  mistake,  in  an  action  upon  one  of  the  notes,  was 
decisive  of  his  liability  upon  the  others,  and  that  as  the  mistake 
was  common  to  all,  the  matter  was  res  judicata.*^*^' 

S  762.    Snits  for  Wase** 

If  a  servant  or  agent  wrongfully  dismissed  from  service  elects  to 
sue  for  the  breach  of  contract,  before  the  termination  of  the  period 
for  which  he  was  hired,  and  recovers,  such  recovery  will  be*  a  bar 
to  any  subsequent  action  on  the  same  contract. "^^^  "A  servant  un- 
lawfully discharged  may  treat  the  contract  as  rescinded  and  sue  on  a 
quantum  meruit  for  services  actually  rendered,  or  he  may  bring  his 
action  for  damages  for  breach  of  contract.  He  may  wait  to  do 
this  until  the  term  is  ended,  and  recover  his  actual  damages,  or  he 
may  sue  at  once  and  recover  his  probable  damages  from  the  breach. 
But  when  he  has  elected  his  remedy  and  pursued  it,  a  judgment  in 
one  action  will  be  a  bar  to  a  further  suit If  the  dis- 
charged servant  brings  his  action  before  the  measure  of  damages 
has  been  filled,  or  before  the  damages  have  been  all  known,  it  is 
his  folly  or  his  misfortune.  He  cannot  sever  them,  and  recover 
part  in  one  action  and  the  residue,  when  discovered,  in  another."  "* 
Some  of  the  authorities  maintain  that  an  employe  who  is  engaged 
for  a  stipulated  time,  for  wages  or  salary  payable  in  installments, 

Boe  Aultman  v.  Mount,  62  Iowa,  674,  18  N.  W.  306. 

B07  Dunn  v.  Murray.  9  Barn.  &  C.  780;  Alie  v.  Nadean,  03  Me.  282.  44  Atl. 
891,  74  Am.  SL  Rep.  346;  tandsberg  v.  Lewis,  22  Abb.  N.  C.  277,  6  N.  Y. 
Supp.  561;  Wieland  v.  WIllcox,  40  App.  Dlv.  213,  57  N.  Y.  Supp.  1038;  Wal- 
dron  V.  Hendrlckson,  40  App.  Div.  7,  57  N.  Y.  Supp.  561;  Eisenhower  v. 
School  Dist  of  Borough  of  Centralia,  13  Pa.  Super.  Ct.  51;  Olmstead  v.  Bach, 
78  Md.  132.  27  Atl.  501,  22  li.  R.  A.  74,  44  Am.  St  Rep.  273;  Llddell  v. 
Chidester,  84  Ala.  508,  4  South.  426,  5  Am.  SL  Rep.  387;  Richardson  v.  Eagle 
Mach.  Works,  78  Ind.  422,  41  Am.  Rep.  5*4;  Weill  v.  Fontanel,  31  IlL  App. 
615;  Monarch  Cycle  Mfg.  Co.  v.  Mueller,  83  III.  App.  359;  Booge  t.  Pacific 
R.  R.,  33  Mo.  212.  82  Am.  Dec.  160;   Kahn  v.  Kahn,  24  Neb.  709,  40  N.  W.  13a. 

BO  8  Soursin  y.  Salorgne,  14  Mo.  App.  486. 
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and  who  is  wrongfully  discharged  before  the  expiration  of  the  term, 
may  thereafter  bring  a  separate  suit  for  each  installment  on  the 
day  it  would  have  fallen  due  had  the  contract  remained  in  force, 
and  as  if  such  installment  had  been  actually  earned;  and  the  re- 
covery in  one  such  suit  will  not  bar  the  actions  for  subsequent  in- 
stallments.'*^*  But  this  theory  is  not  consistent  with  the  rules  above 
stated  and  is  opposed  to  the  great  preponderance  of  the  decisions. 
The  better  doctrine  is  that  the  employe,  in  such  a  case,  has  but  one 
remedy,  namely,  an  action  for  damages  for  the  breach  of  the  con- 
tract, and  his  recovery  must  be  limited  to  one  action  brought  there- 
on.*" But  a  judgment  for  damages  for  wrongful  dismissal  of 
plaintiff  from  defendant's  employment  will  not  bar  a  subsequent 
action  to  recover  wages  earned  during  the  time  plaintiff  was  actually 
employed,  and  due  and  payable  before  the  dismissal,  the  two  claims 
constituting  separate  and  independent  causes  of  action.**^* 

§  753.    Plaintiff  can  liave  bnt  one  Satisfaction. 

In  connection  with  the  subject  of  recurring  liabilities,  continuing 
damages,  successive  rights  of  action  founded  on  the  same  trans- 
action or  state  of  facts,  and  the  like,  it  is  important  to  remember 
that  the  plaintiff  can  have  no  more  than  one  full  satisfaction  for  his 
whole  demand.  For  example,  where,  upon  a  submission  to  arbitra- 
tion, defendant  gives  a  bond  in  a  sum  agreed  on  as  stipulated  dam- 
ages, conditioned  to  abide  by  the  award,  and  the  arbitrators  find  in 
favor  of  the  plaintiff,  the  latter  has  his  election  whether  to  sue  on 
the  bond  or  on  the  award ;  but  if  he  sues  on  the  award  and  recovers, 
the  bond  is  thereby  satisfied  and  cannot  be  made  the  basis  of  a  new 
suit.***  So  where  plaintiff's  goods  were  attached  as  the  debtor's 
property,  and  in  the  special  statutory  action  which  plaintiff  brought 

5o»  Gandell  v.  Pontigny,  4  Oamp.  375  (but  compare  Goodman  v.  Pocock,  15 
Q.  B.  57f5);  WlUIams  v.  Luckett,  77  Miss.  394,  26  South.  967;  Levin  v.  Stand- 
ard Fashion  Co..  16  Daly,  404.  11  N  Y.  Supp.  706;  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8. 

51*  See  Parry  v.  American  Opera  Co.,  19  Abb.  N.  C.  (N.  Y.)  269;  James  v. 
AUen  County,  44  Ohio  St.  226,  6  N.  E.  246,  58  'Am.  Rep.  821. 

«ii  Perry  v.  Dickerson,  85  N.  Y.  345,  39  Am.  Rep.  003. 

"*Nolte  V.  Lowe.  18  Hi.  437.  See,  also,  Peerce  v.  Athey,  4  W.  Va.  22; 
Bird  V.  Randall,  1  W.  Bl.  373. 
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of  the  action,  the  defendant  must  present  it  as  a  set-ofF,  or  forfeit  his 
right  to  claim  relief  upon  it.""^  But  difficulty  would  sometimes  arise 
in  cases  where  the  amount  claimed  in  set-off  exceeded  the  jurisdic- 
tion of  the  court — e.  g.,  a  justice's  court — ^in  which  the  action  was 
brought.  Here  the  statutes  do  not  impose  this  limitation  upon  the 
defendant's  rights  except  in  regard  to  cross-claims  on  which  an  inde- 
pendent suit  might  have  been  maintained  in  the  same  court.'**  In 
some  other  states,  while  the  common  law  rule  has  not  been  abrogated, 
yet,  with  a  view  to  consolidating  litigation  as  much  as  possible,  the 
statutes  provide  that  a  party  shall  not  be  entitled  to  costs  when  he 
recovers  on  a  cause  of  action  which  he  might  have  used  as  a  set-off 
in  a  former  suit.  But  for  the  most  part  the  rule  still  subsists  as  above 
stated.  It  has  been  said  that  the  law  will  presume  that  matters  of 
set-off  to  a  judgment,  which  occurred  before  its  rendition,  were  in- 
cluded in  the  judgment,  though  such  presumption  may  be  removed  by 
proof  to  the  contrary.*'*  But  probably  this  statement  must  be  re- 
stricted to  cases  in  which  the  matter  of  set-off  grew  out  of  the  same 
transaction  or  state  of  facts  with  the  plaintiff's  demand,  and  was  so 
intimately  connected  therewith  that  its  examination  would  seem  to 
have  been  necessary  to  a  thorough  investigation  of  the  cause  of  action 
stated. 

It  is  a  matter  of  course  that  if  the  defendant  does  present  his 
claim  by  way  of  set-off,  then,  whether  it  is  allowed  or  found  against 
him,  he  cannot  afterwards  use  it  as  a  separate  cause  of  action.  And 
conversely,  if  one  sues  on  a  given  demand  and  is  defeated,  he  can- 
not afterwards  plead  the  same  demand  in  set-off.***  But  it  appears 
that  if  a  fact  or  state  of  facts  be  set  up  in  the  first  action  merely  as  a 
defense,  and  not  as  the  foundation  of  a  claim  for  affirmative  relief, 
this  will  not  prevent  the  same  from  being  used  as  a  counterclaim  in 
a  subsequent  suit.    Thus,  in  a  recent  case  in  Minnesota,  a  chattel 

501  See  Code  Civ.  Proc.  Cal.  §S  438,  439;  Code  Civ.  Proc.  N.  T.  I  2W7: 
Davis  V.  Aikin,  85  Hun,  554,  33  N.  Y.  Supp.  103;  Wdser  v.  Kllng.  38  App. 
niv.  2<5G,  57  X.  Y.  Snpp.  48;  Rev.  St  Tex.  arts.  049,  650;  Fitshugh  T.  Mc- 
Kinncy  (C.  C.)  43  Fe<l.  4G1. 

562  Herring  v.  Adams.  6  Watts  &  S.  459;  Code  Civ.  Proc.  Cal.  H  835.  856. 

563  Carter  v.  Hanna,  2  Ind.  45. 

B54  Campbell  v.  Maybugh,  15  B.  Mon.  (Ky.)  142;    Lltch  v.  ainch,  136  HI 
410,  2G  N.  K.  579. 
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mortgage  was  given  to  secure  two  promissory  notes ;  the  mortgagee 
sued  the  mortgagor  to  recover  possession  of  the  mortgaged  property ; 
the  defendant  alleged,  as  a  defense  only,  that  there  was  a  failure  of 
consideration  for  the  notes  and  mortgage,  and  the  verdict  was  in  his 
favor.  It  was  held  that  this  was  no  bar  to  a  counterclaim  based  on 
such  failure  of  consideration,  in  an  action  on  the  notes  brought  by 
the  same  plaintiff  against  the  same  defendant. "'^^  Again,  some  of  the 
authorities  countenance  the  view  that  some  of  the  items  of  a  counter- 
claim may  be  withheld  from  consideration,  and  afterwards  used  as  a 
cause  of  action  or  set-off-  According  to  the  court  in  Maine,  judg- 
ment in  a  suit  wherein  a  set-off  account  has  been  filed  is  conclusive 
upon  that  account,  unless  some  of  its  items  had  been  previously  with- 
drawn. "But  if  an  adjustment  took  place  between  the  parties  and 
a  writing  was  executed  by  them  showing  the  mode  of  adjustment, 
and  items  charged  in  the  account  in  set-off  were  expressly  excluded, 
and  judgment  was  rendered  accordingly,  it  was  a  withdrawal  of  such 
items."  "• 

fi  762.    Submission  of  All  Hatters  in  Difference. 

In  case  of  a  submission  to  arbitration  of  "all  matters  in  difference" 
between  the  parties,  the  more  reasonable  view  is  that  both  parties  are 
required  to  bring  forward  all  their  claims  and  demands  against  each 
other,  and  neither  is  at  liberty  to  reserve  any  available  claim  or  de^ 
mand  to  be  afterwards  used  as  a  set-off  or  cause  of  action.  On  this- 
point  Lord  Ellenborough  expressed  himself  as  follows:  "Here  is  a 
reference  of  all  matters  in  difference,  and  it  appears  that  the  subject 
in  respect  of  which  the  deduction  is  now  claimed  was  a  matter  in 
difference  at  the  time  and  within  the  scope  of  the  reference ;  notwith- 
standing which  the  defendant  contends  that  he  was  not  obliged  to 

"5  Osborne  v.  Williams,  39  Minn.  ^53,  40  N.  W.  165.  The  court,  by  Gil- 
fiUan,  C.  J.,  said:  "The  matters  showing  a  want  of  consideration  w^ere  plead.^d 
for  the  purpose  of  showing  that  the  mortgage  was  void,  and  that  therefore- 
the  plaintiff  was  not  entitled  to  the  possession  of  the  property,  merely  as  a 
<l»^fense,  and  not  for  the  purpose  of  recovering  affirmative  relief  by  reason 
of  the  breach  of  warranty.  So  that,  conceding,  w^hat  is  not  entirely  clear, 
Hint  the  counterclaim  might  have  been  set  up  and  litigated  in  that  action,  it 
is  t*nongh  to  say  it  was  not.**  But  compare  Tatrick  v.  Shaffer,  94  N.  Y.  423;.. 
Oronnor  v.  Varney,  10  Gray  Ofass.)  231. 

--«  Smith  V.  lU-rry,  37  Me.  298. 
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bring  forward  the  whole  of  his  case  before  the  arbitrators,  but  mijrl't 
keep  back  a  part  of  it  in  order  afterwards  to  use  it  as  a  set-off.  But 
it  was  competent  to  him  to  have  brought  the  whole  under  the  consiil- 
eration  of  the  arbitrators;  and  therefore,  without  deciding  against 
the  authority  of  Golightly  v.  Jellicoe  [4  Term  R.  147  note]  or  the 
case  cited  from  the  civil  law,*^**^  I  think  that  where  all  matters  in  dif- 
ference are  referred,  the  party,  as  to  every  matter  inchtded  within 
the  subject  of  such  reference,  ought  to  come  forward  with  the  whole 
of  his  case."  "'^^  But  as  alreadv  shown,""'  this  doctrine  is  questioned, 
if  not  positively  denied,  by  many  respectable  authorities. 

§  763.    One  Claim  oannot  be  used  botli  mm  Bet-OfF  and  as  OamM  «f 

A4)tion. 

If  the  defendant  in  a  suit  has  a  cause  of  action  against  the  plainiit! 
which  he  can  use  as  a  counterclaim,  and  he  does  set  it  up  by  >^a) 
of  counterclaim,  he  must  then  exhibit  his  whole  damage,  for  he  can- 
not afterwards  maintaiti  a  separate  action  on  the  matter  so  used  as  a 
set-off  or  any  part  of  it."*®  Thus,  to  an  action  on  a  promissory  note 
given  in  payment  for  goods  sold,  the  defendant  pleaded  want  oi 
consideration  by  reason  of  false  representations  of  the  payee  concern- 
ing the  value  of  the  goods,  and  the  plaintiff  recovered  judgment  for 
a  part  only  of  the  note.  It  was  held  that  the  defendant  was  barred 
of  an  action  to  recover  further  damages  for  such  false  representa- 
tions."**^ So  also  "the  defendant  having  elected  to  avail  himself  ut 
his  claim  against  the  plaintiff  for  damages  by  means  of  a  separate 
action,  and  having  brought  his  action  and  prosecuted  it  till  a  verdict 
was  rendered,  coiild  not  also  avail  himself  of  the  same  claim  in  miti- 

B57  A  rosponse  of  Scaevola,  reported  In  Dig.  4,  8,  43, 

858  Smith  V.  Johnson,  15  East,  213. 

659  Supra,  U  520,  (588. 

BOO  Clement  v.  Field,  147  U.  S.  407,  13  Sup.  Ct.  358.  37  L.  Ed.  244;  IdsI^h- 
V.  Hampton,  11  Hun,  150;  Simes  v.  Zane.  24  Pa.  242:  Boland  v.  Spitx.  K'^S 
Pa.  51K),  20  Atl.  22;  Lewis  v.  Smith  (Tex.  Civ.  App.)  43  S.  W.  2»4:  Nave  v 
Wilson,  .33  Ind.  21M;  Thompson  v.  Schuster.  4  Dak.  1(0,  28  N.  W.  8."»8:  PbHic 
V.  Fitzpatriek,  84  Wis.  240,  54  N.  W.  014.  Compare  Wripht  v.  Anderson,  W* 
Ind.  .'^49,  20  X.  E.  247. 

n«ji  Burnett  v.  Smith,  4  Gray  (.Mass.)  50.  See,  also,  JSar^jent  v.  FitzimtTick. 
Id.  51 1 . 
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gation  of  damages  in  this  suit."  *•*  A  judgment  for  the  defendant  in 
an  action  for  work  done  under  a  contract,  upon  the  ground  of  imper- 
fect performance  of  the  work,  is  a  bar  to  a  subsequent  action  by  him 
to  recover  damages  for  such  non-performance.  "He  cannot  use  the 
same  defense  first  as  a  shield  and  then  as  a  sword."  ^°^  And  by  an 
even  stronger  reason,  when  a  verdict  is  found  against  the  defendant 
on  a  plea  of  set-off,  he  is  estopped  from  suing  the  plaintiff  for  the 
demand  specified  in  the  plea  of  set-off.*'* 

S  764.    Counterclaim  not  Adjvdicated. 

If  the  defendant  in  his  answer  sets  up  and  claims  a  set-off,  but 
the  record  shows  that,  on  the  trial  of  the  action,  the  court  excluded 
all  evidence  of  the  demand  sought  to  be  set  off  and  gave  judgment 
for  the  plaintiff,  that  judgment  cannot  be  pleaded  or  claimed  as  an 
estoppel  in  an  action  afterwards  brought  by  the  defendant  to  enforce 
the  same  claim.***  Hence  the  rejection  of  a  demand  offered  as  a 
set-off  in  a  former  action,  is  no  bar  to  a  subsequent  suit  for  its  re- 
covery, if  such  demand  could  not  legally  have  been  allowed  as  a  set- 
off, the  defect  arising  not  from  failure  of  proof  but  from  the  nature 
of  the  claim.***  And  so  a  debt  which,  when  not  due,  the  debtor  has 
unsuccessfully  endeavored  to  use  as  a  set-off,  may,  when  it  becomes 

»«2  Stevens  v.  MUler.  13  Gray  (Mass.)  283. 

«•»  O'Connor  v.  Varney,  10  Gray  (Mass.)  231. 

»•*  Eastmure  v.  I^ws,  5  Bing.  (N.  C.)  441;  Tilllson  v.  TilUson,  (53  Vt.  411,  22 
Ati.  531;  Glaude  v.  Peat,  43  La.  Ann.  IGl,  8  South.  884;  Dougherty  v.  Cum- 
mlng8,  9  Ohio  Cir.  Ct.  R.  718;  Latta  v.  Visel,  37  Neb.  G12,  56  N.  W.  311;  Reed 
T.  Cross.  116  Cal.  473,  48  Pac.  491. 

*•»  Hobbs  V.  Duflf,  23  Cal.  596;  Garrott  v.  Johnson,  11  Gill  &  J.  (Md.)  173. 
35  Am.  Dec.  272;  Niday  v.  Harvey,  9  Grat.  (Va.)  4M.  But  if,  on  the  trial  of 
an  action,  the  defendant  offered  evidence  In  support  of  an  account  fileti  by 
bim  in  set-off,  and  the  question  of  Its  allowance  or  disallowance  was  submit* 
ted  to  and  passed  upon  by  the  jury,  he  is  precluded  from  again  offering  proof 
in  8upiK)rt  of  the  same  account  in  another  suit,  although  the  Jury  may  have 
decided  In  the  former  suit  not  to  allow  it.     Baker  v.  Stinchfield,  57  Me.  363. 

^••Beebe  v.  Bull,  12  Wend.  (N.  Y.)  504.  27  Am.  Dec.  150;  De  Graaf  v. 
Wycoff,  118  N.  Y.  1,  22  N.  E.  1118;  Haas  v.  Taylor,  80  Ala.  4r'),  2  South.  033. 
Where  defendant  pleads  a  counterclaim,  but  fails  to  appear  on  tlie  trial,  and 
Judgment  is  rendered  for  the  full  amount  of  plaintiff's  claim,  such  Judijment 
cannot  be  set  up  as  a  bar  to  another  action  on  the  counterclaim.  Anderson 
V.  Rogge  (Tex.  Civ.  App.)  28  S.  W.  106;  Litch  v.  Clinch,  35  111.  App.  654. 

(1155) 


§765  LAW  OP  JUDGMENTS.  (Ch.  19 

due,  be  recovered  by  the  creditor.''^  In  an  action  before  a  justice 
of  the  peace,  the  defendant  set  up  a  counterclaim  for  unliquidated 
damages  greatly  exceeding  in  amount  the  justice's  jurisdiction.  But 
he  attempted  to  divide  his  claim,  putting  in  so  much  as  would  fall 
within  the  jurisdiction,  and  expressly  reserving  the  balance  for  a  fu- 
ture action.  It  was  held  that  the  justice  had  no  jurisdiction  to  pass 
upon  the  merits  of  defendant's  claim,  in  whole  or  in  part,  and  that 
the  course  pursued  by  defendant  would  not  preclude  him  from  pre- 
senting his  demand  for  such  damages  in  a  subsequent  suit  between 
the  same  parties/** 

§  766.    Voluntary  AllowAnoe  of  Credit  or  GounterolalaL 

Where  the  plaintiff  recovers  judgment  by  default  against  the  de- 
fendant upon  an  account  annexed  to  his  writ,  in  which  account  de- 
fendant is  credited  for  certain  goods,  the  judgment  is  no  bar  to 
an  action  '  -  defendant  against  plaintiff  for  the  same  goods,  if  thcv 
were  not  credited  at  their  full  value  in  the  first  suit.***  So  where  a 
plaintiff  gives  a  credit  in  his  statement,  and  the  defendant  thereupon 
confesses  judgment,  and  subsequently  sues  the  plaintiff  for  a  cause 
identical  in  name  with  the  credit  allowed  in  the  first  suit,  he  is  not 
barred  by  the  former  judgment,  although  the  burden  is  on  him  to 
show  that  the  credit  in  the  first  suit  did  not  cover  all  his  claim.*** 
But  a  judgment  by  default,  upon  an  account  in  which  the  defendant 
is  credited  with  the  full  value  of  certain  items,  will  bar  an  action  by 
him  for  the  same  items.**^^  Hence  if,  in  an  action  at  law,  a  creii:: 
is  offered  to  be  allowed  to  the  defendant,  and  judgment  is  rendere^i 
on  the  verdict  for  the  balance  of  plaintiff's  demand,  the  defendant 

307  Crabti-ee  v.  WeUes,  19  111.  55. 

568  Lancaster  Mfg.  Co.  v.  Colgate.  12  Ohio  St  344. 

.'•60  Minor  V.  Walter,  17  Mass.  237;  McEwen  v.  BIgelow,  40  MIcb.  215.  A 
judgment  recovered  on  an  account,  in  which  the  judgment  debtor  is  crotilt^' 
with  a  certain  amount  as  being  due  from  him  to  a  third  person,  is  a  bar  to  a 
subsequent  action  by  the  Judgment  creditor  against  the  debtor  to  recoTcr  that 
amount,  on  the  claim  that  it  Ijas  not  in  fact  been  paid  by  the  debtor.  Her- 
mann V.  Schwartz  Bros.  Commission  Co.,  59  Mo.  App.  619. 

BTo  Kauff  V.  Messncr,  4  Brewst.  (Pa.)  98. 

671  Brlggs  V.  Richmond,  10  Pick.  (Mass.)  ;]91,  20  Am.  Dec.  526;  Minor  t. 
\Valtor.  17  Mass.  237;  Hudelmeyer  v.  Hughes,  13  Mo.  87. 
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will  be  barred  of  another  action  to  recover  the  amount  of  that  item 
for  which  credit  was  given.°^* 

S  766.    Equitable  Defenses  not  Concluded  by  Judgment  at  Law. 

If  a  defendant  has  a  legal  defense  to  an  action  at  law,  he  must 
present  it  in  that  action,  or  he  will  be  concluded,  and  equity  will  not 
relieve  him  unless  he  was  prevented  from  making  the  defense  by  the 
fraud  of  the  other  party,  or  by  accident,  and  without  fault  in  himself. 
But  where  the  defense  is  equitable,  and  beyond  the  cognizance  of  a 
court  of  law,  the  defendant  will  not  be  concluded  by  his  failure  to 
plead  it  there,  but  may  assert  the  same  by  bill  in  equity  after  judg- 
ment.*^' But  in  those  states  where,  under  the  code  practice,  the 
defendant  is  authorized,  though  not  explicitly  required,  to  offer  as 
many  defenses  as  he  may  have,  equitable  as  well  as  legal,  to  any 
civil  action,  it  may  be  made  a  question  whether  he  will  be  precluded 
by  the  judgment  in  respect  to  an  equitable  defense  which  he  might 
have  set  up  but  omitted  to  present.  In  several  of  these  states,  the 
party  is  conclusively  presumed  to  have  made  use  of  all  his  equitable 
defenses  in  the  one  action,  and  is  not  suffered  to  urge  them  in  a  sub- 
sequent action  or  to  make  them  the  basis  of  a  claim  for  equitable 
relief  against  the  judgment.'^*  In  other  words,  the  statute  affording 
him  an  opportunity  to  avail  himself  of  his  equitable  defense,  it  be- 
comes his  duty  to  avail  himself  of  it,  on  pain  of  being  afterwards 
estopped  from  relying  upon  it.  In  California,  on  the  other  hand,  it 
is  held  that  the  defendant  need  not  bring  forward  a  defense  of  this 
character,  if  he  prefers  to  reserve  it  for  future  use.  "He  may  let  the 
judgment  go  at  law,  and  file  his  bill  in  equity  for  rehef.  Our  prac- 
tice, while  it  enlarges  the  field  of  remedy,  does  not  take  away  pre- 

"2  Abbott  V.  Stevens,  117  Mass.  3-10. 

5-2  Hawkins  v.  Wills,  1  C.  C.  A.  339,  4  U.  S.  App.  274,  49  Fed.  506;  Tomp- 
liiiis  V.  Dreunen.  H  C.  C.  A.  83.  56  Fed.  G94;  Waters  v.  Perkins,  65  C.a.  32; 
Mosby  V.  Wall,  23  Miss.  81,  55  Am.  Dec.  71;  Nims  v.  Vaughn,  40  Mich.  356; 
Bush  V.  Merriman,  87  Mich.  260,  49  N.  W.  5(57;  Petrle  v.  Badenoch,  102  Mich. 
45,  no  X.  W.  449.  47  Am.  St.  Rep.  503;  Cassill  v.  Morrow,  13  S.  D.  109,  82  N. 
W.  418. 

"♦Tuttle  V.  Harrill,  85  N.  0.  456;  Wiufield  v.  Bacon,  24  Barb.  (N.  Y.)  1^: 
Foot  V.  Sprague,  12  How.  Prac.  (N.  Y.)  355;  Fowler  v.  Atkinson,  6  Minn.  503 
MiU.  350). 
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existing  remedies  by  implication."  '^'^^  And  in  the  same  state  it  is 
held  that  where,  in  an  action,  an  equitable  defense  is  dismissed  with- 
out being  presented  to  the  court,  the  judgment  therein  is  no  bar 
to  a  subsequent  action,  begun  in  due  time,  embracing  the  subject- 
matter  of  such  defense. '^^^ 

§  767.    CroM  Actloni. 

The  rule  constantly  insisted  on  in  the  foregoing  sections,  that  ever> 
matter  of  defense  is  concluded  by  the  judg^ient  which  might  and 
should  have  been  presented  in  the  action,  sometimes  comes  into 
apparent  conflict  with  the  equally  important  rule  that  a  matter  of 
set-off  or  recoupment,  not  inconsistent  with  the  plaintiff's  claim,  need 
not  be  so  presented,  but  may  be  reserved  as  the  basis  of  a  future 
action.  The  doubt  arises  in  cases  where  it  is  uncertain  whether  the 
same  transaction  gives  to  each  party  an  independent  cause  of  action. 
or  in  cases  where  the  defendant's  contention  is  both  a  defense  to  the 
plaintiff's  claim  and  a  ground  for  the  recovery  of  damages.  But  it  is 
believed  that  all  such  ambiguous  cases  may  be  solved  by  the  appli- 
cation of  the  following  rule:  Where  judgment  goes  against  the  de- 
fendant, and  he  afterwards  sues  the  plaintiff  on  a  cross-claim  which 
he  might  have  presented  in  the  first  suit  but  did  not,  if  the  facts  which 
he  must  estabHsh  to  authorize  his  recovery  are  inconsistent  with  the 
facts  on  which  the  plaintiff  recovered  in  the  first  action,  or  in  direct 
opposition  to  them,  the  former  judgment  is  a  bar.  In  other  words, 
if  the  way  to  his  own  recovery  lies  through  a  negation  of  the  fact> 
alleged  by  the  plaintiff,  that  negation  must  be  made  good  when  the 
facts  are  first  set  up.  For  afterwards  he  cannot  deny  what  the  judg- 
ment affirms  to  be  true.  But  if,  out  of  the  same  transaction  or  state 
of  facts,  each  party  may  acquire  a  right  of  action, — so  that  the  iact> 
on  which  the  plaintiff  recovered  may  very  well  be  true,  and  yet  the 
facts  on  which  the  defendant  seeks  to  recover  may  be  equally  true,— 
then  the  former  judgment  is  not  a  bar  to  the  maintenance  of  the 
present  suit.*^^     For  example,  a  judgment  in  favor  of  a  carrier,  in  an 

5T 5  Lorraine  v.  Lonj:,  6  Cal.  452;   Hough  v.  WaterB,  30  Cal.  309;   HHls  \. 
Sherwood,  48  Cal.  38<J. 

57  6  McOreary  v.  Casey,  45  Cal.  128. 

57  7  See  Thayer  v.  Kansas  Loau  &  Tiust  Co.,  41  C.  C.  A.  106,  100  Fed.  901: 
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action  by  him  to  recover  freight,  is  a  bar  to  an  action  by  the  owner 
of  the  goods  shipped  to  recover  damages  for  destruction  of  the  prop- 
erty, caused  by  a  failure  on  the  part  of  the  carrier  to  perform  his 
contract  of  transportation.  Where  goods  are  so  destroyed,  the  ship- 
per is  excused  from  freight,  and  a  recovery  of  damages  therefor  would 
be  inconsistent  with  the  carrier's  right  to  recover  freight.'^''*  On  the 
other  hand,  where  the  defendant  contracted  to  dig  a  cellar  and  lay  a 
wall  for  the  plaintiff  by  a  certain  time  at  a  certain  price,  but  did  not 
complete  it  at  the  given  time,  whereby  the  plaintiff  suffered  damage ; 
and  after  the  job  was  finished  the  defendant  sued  the  plaintiff  for 
the  balance  of  the  contract-price,  and  recovered  judgment  by  default ; 
and  afterwards  plaintiff  brought  his  action  for  damages  for  breach  of 
contract,  it  was  held  that  the  former  recovery  was  no  bar.°^®  In 
another  case,  a  purchaser  of  goods,  having  paid  for  them  partly  in 
cash  and  partly  by  his  note,  discovered  that  he  had  paid  for  more 
than  he  had  received,  but  nevertheless  suffered'  the  vendor  to  recover 
judgment  against  him  on  the  note,  without  objecting  any  want  of 
consideration.  He  then  brought  an  action  to  recover  back  the 
amount  overpaid,  and  the  action  was  sustained;  for  giving  the  note 
being  a  payment,  a  cause  of  action  accrued  to  him  immediately,  which 
was  independent  of  the  judgment  upon  the  note.**®® 

§  768.    Action  for  Price  of  Goods  and  Cross-Action  for  Breacli  of 

Warranty. 

In  an  important  English  case,^®^  the  rule  was  laid  down  that  in  all 
actions  for  goods  sold  and  delivered  with  a  warranty,  or  for  work  and 
labor,  as  well  as  in  actions  for  goods  agreed  to  be  supplied  accord- 
ing to  a  contract,  it  is  competent  for  the  defendant  to  show  how 
much  less  the  subject-matter  of  the, action  was  worth  by  reason  of 
the  breach  of  the  contract  or  warranty;  and  to  the  extent  that  he 
obtains,  or  is  capable  of  obtaining,  an  abatement  of  the  price  on 

Hiley  v.  Hale.  158  Mass.  240,  33  N.  E.  491;  Schwan  v.  KeUy.  173  Pa.  65,  33 
.Vtl.  1107;   Lyman  v.  Milwaukee  Harvester  Co.,  C8  Mo.  App.  637. 

578  Dunham  v.  Bower,  77  N.  Y.  70.  33  Am.  Rep.  570. 

5T»  Daveuport  v.  Hubbard,  46  Vt.  200,  14  Am.  Hep.  G20.  See,  also,  Foster  v. 
Milliner.  50  Barb.  (N.  Y.)  385. 

580  Wliitcomb  V.  Williams,  4  Pick.  (Mass.)  228. 

581  Mondel  v.  Steel,  8  Mees.  &  W.  858. 

(1159) 


§   768  LAW  OP  JUDGMENTS.  (Ch.  19 

that  account,  he  must  be  considered  as  having  received  satisfaction 
for  the  breach,  and  he  is  precluded  from  recovering  in  another  ac- 
tion to  that  extent,  but  no  more.  A  later  decision  in  the  Queens 
Bench  repeats  this  doctrine,  while  carrying  it  so  much  further  as  to 
hold  that  the  vendee  need  not  recoup  his  damages  in  the  first  action, 
but  may  reserve  his  whole  claim  to  be  made  the  basis  of  a  separate 
action;  or,  as  intimated  in  Mondel  v.  Steel,  he  has  his  option  to 
divide  his  cause  of  action,  using  as  much  of  it  as  practicable  in  re- 
duction of  the  vendor's  recovery,  and  afterwards  suing  for  the 
residue.'^®^  To  a  certain  extent  the  American  decisions  follow  the 
English  rule  thus  established,  but  not  to  its  extreme  position.  In 
one  of  the  recent  cases,  where  the  vendee  of  a  machine  brought  hi> 

682  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687.  In  this  case  It  was  said  by  Hannen. 
J.:  "It  Is  clear  that  before  any  action  Is  brought  for  the  price  of  an  articif? 
sold  with  a  warranty,  or  of  work  to  be  performed  according  to  a  contract 
the  person  to  whom  the  article  is  sold,  or  for  whom  the  work  is  done,  may 
pay  the  full  price  without  prejudice  to  his  right  to  sue  for  the  breach  of  war- 
ranty or  contract,  and  to  recover  as  damages  the  difference  between  the  real 
value  of  the  chattels  or  work,  and  what  It  would  have  been  If  the  warranty 
or  contract  had  not  been  broken.  Is  there  any  reason  why  he  should  be  de- 
prived of  this  right  by  the  mere  fact  of  his  opponent  having  commenced  an 
action  for  the  price?  We  think  that  there  is  none,  and  that  there  are  wme 
strong  reasons  why  he  should  not.  It  appears  from  the  passages  above  cin**] 
from  the  judgment  in  Mondel  v.  Steel,  that  the  present  practice  of  allowiij:; 
the  defense  of  the  inferiority  of  the  thing  done  to  that  contracted  for  to  \^ 
applied  in  reduction  of  damages  was  introduced  (on  the  same  principle  that 
the  statutes  of  set-off  were  passed)  for  the  benefit  of  defendants.  It  would 
greatly  diminish  the  benefit,  and  in  some  cases  altogether  neutralize  it  if 
the  defendant  were  not  allowed  an  option  in  the  matter.  The  hypothej«is  i'? 
that  the  plaintiff  for  the  price  is  in  default.  The  conditions  on  which  he 
can  bring  his  action  are  usually  simple  and  immediate.  The  warranted  vb>\i- 
tel  has  been  delivered,  or  the  work  contracted  for  has  been  done:  and  Uh- 
right  to  bring  an  action  for  the  price,  unless  there  is  some  stipulation  to  the 
contrary,  arises.  On  the  other  hand,  the  extent  to  which  a  breach  of  warwn- 
ty  or  breach  of  contract  may  afford  a  defense  is  usually  uncertain;  It  may 
take  some  time  to  ascertain  to  what  amount  the  value  of  the  article  or  work- 
is  diminished  by  the  plaintiff's  default.  It  is  unreasonable,  therefore,  that  bf 
should  bo  able  to  fix  the  time  at  which  the  money  value  of  his  default  sliall 
l)e  asciM'tained.  In  many  cases  the  extent  to  which  the  value  of  works  ma.v 
be  diminished  by  defect  In  their  execution  may  be  altogether  incapable  of 
<iiscovery  until  some  time  after  the  day  of  payment  has  arrived.  Surely  tb»- 
right  to  redress  for  the  diminution  of  value,  when  discovered,  oucht  ant  t" 
(leiiend  on  tlie  accident  wlicther  the  contracting  party  in  the  wrong  h;id  tT 
had  not  issued  a  writ  for  the  price." 
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action  against  the  vendor  for  damages  for  breach  of  a  warranty 
made  upon  the  sale,  and  the  defendant  pleaded  a  judgment  recovered 
by  him  against  the  plaintiff  upon  some  of  the  notes  given  for  the 
purchase  price,  it  was  held  that  such  judgment  was  no  bar  to  the 
present  action.  The  court  said:  "The  facts  constituting  the  cause 
of  action  in  this  case  were  not  involved  in  the  former  action  upon 
the  notes,  and  could  only  have  been  properly  presented  for  ad- 
judication therein  by  affirmative  allegations  and  proof  on  the  part 
of  the  defendant  in  such  action,  in  the  nature  of  counterclaim  or 
recoupment.  Formerly,  in  such  an  action,  the  practice  allowed  a 
full  recovery  of  the  purchase  price  and  left  the  vendee  to  seek  his 
remedy  by  a  cross-action.*^®'  Now  the  vendee  has  his  election  to 
plead  the  breach  of  contract  of  warranty  in  reduction  of  damages, 
in  an  action  brought  by  the  vendor  for  the  price,  or  to  bring  a 
cross-action,  as  was  done  in  this  case.  Such  action  is  not  barred 
by  the  former  recovery  of  the  price."  *^**  In  some  of  the  states 
the  courts  hold  that  a  judgment  by  default  for  the  price  of  an  article 
sold  is  no  bar  to  an  action  for  damages  for  breach  of  the  warranty. °'*''' 
But  the  view  advanced  by  the  English  cases  above  cited — that  the 
vendee  may  use  part  of  his  claim  in  reduction  of  the  vendor's  re- 
covery and  sue  for  the  balance  in  a  separate  action — has  not  found 
favor  in  any  of  our  courts.  For  the  most  part  he  is  given  his  elec- 
tion as  to  which  course  he  will  pursue,  but  he  cannot  split  up  one 
entire  demand.  Hence  he  may  sue  for  the  breach  of  warranty,  not- 
withstanding a  former  recovery  of  the  price,  only  in  cases  where 
he  did  not  interpose  the  breach  of  warranty  as  a  counterclaim  or 
ground  of  recoupment  in  the  first  suit.°®®  And  if  he  elects  to  re- 
coup his  damages,  for  the  breach  of  warranty,  when  sued  for  the 

5«3  ClUng  Mondel  v.  Steel,  8  Mees.  &  W.  858,  and  Rigg  v.  Baubridge,  15 
Mees.  &  W.  598. 

sf'*  Thoreson  v.  Minneapolis  Harvester  Works,  29  Minn.  3^1,  13  N.  W.  lo(j, 
citing  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687;  Himes  v.  Kieiil,  154  Pa.  190,  25  Atl. 
(i32;  Gilmore  v.  Williams,  102  Mass.  351,  38  N.  E.  976;  Bodurtha  v.  Plielon, 
13  Gray  (Mass.)  413;  McKnight  v.  Devlin,  52  N.  T.  399,  11  Am.  Rep.  715; 
Barlcer  v.  Cleveland,  19  Mich.  230;   Benj.  Sales  (3d  Ed.)  894-S99. 

•"*5  Parker  v.  Roberts,  63  N.  H.  431;  Bascom  v.  Manning.  52  N.  H.  132; 
Bodurtha  v.  Phelon,  13  Gray  (Mass.)  413. 

58«  Earth  v.  Burt.  43  Barb.  (N.  Y.)  628;  Cook  v.  Moseley,  13  Wend.  (N.  Y.) 
277;  Earl  v.  Bull,  15  Cal.  421. 
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price,  a  decision  against  him  in  that  form  will  be  a  bar  to  another 
action  brought  upon  the  warranty.**®^  But  even  the  privilege  of  re- 
serving his  claim  for  damages,  to  be  made  the  foundation  of  a 
separate  action,  is  not  universally  conceded  to  the  vendee.  In  at 
least  two  states,  as  appears  from  the  reported  cases,  when  the  ven- 
dee sues  for  breach  of  warranty  of  the  goods  sold,  or  for  failure 
of  manufactured  articles  to  correspond  with  the  contract,  the  seller 
may  fully  rely  upon  a  judgment  previously  recovered  by  him  for 
the  price,  as  a  complete  bar  to  the  action.**'  Whatever  may  be 
the  rule,  a  parallel  doctrine  should  be  applied  in  cases  where  the 
two  suits  occur  in  the  inverse  order  to  that  hitherto  supposed.  That 
is,  when  the  purchaser  of  goods  begins  the  litigation  by  suing  for 
damages  caused  by  the  failure  of  the  artitles  to  correspond  wth 
the  contract  stipulations  or  the  warranty,  the  vendor  should  have 
the  same  option  granted  to  the  vendee,  viz.,  the  right  either  to  claim 
the  purchase-price  by  way  of  set-oflF  or  recoupment,  or  to  resen'c 
it  as  the  basis  of  a  subsequent  action.  And  so  the  authorities 
hold."* 

§  769.    Action   for   Services    and    Cross-Action   for  Heslic^mee. 

A  question  closely  analogous  to  that  discussed  in  the  preceding: 
section  is  presented  in  cases  where  an  action  for  damages  for  the 
negligent  performance  of  given  services  is  met  by  a  plea  of  a  former 
recovery  of  the  value  of  such  services.  In  New  York  it  is  held  that 
such  a  plea  is  a  complete  bar.  Thus,  where  a  physician  sued  a 
party  for  services  rendered  by  him  in  treating  a  broken  limb,  and 
the  defendant  appeared  and  pleaded  a  general  denial,  it  was  heh' 
that  the  fact  of  performance  of  plaintiff's  contract  was  implied!} 
averred  and  denied  by  the  pleadings,  and  that  a  judgment  in  favor 
of  the  plaintiff,  for  the  services  as  claimed,  necessarily  included  the 
fact  of  due  performance  by  the  plaintiff,  and  that  the  question  of 
malpractice  was  involved  in  the  issue  and  concluded  by  the  judg- 
ment, so  that  the  patient  could  not  thereafter  sue  upon  that  cause 

•87  Timmons  v.  Dunn,  4  Ohio  St.  680. 

688  Davis  V.  TaUoot,  12  X.  Y.  184;  American  Grocery  Co.  v.  Plrkl,  25  Mu««. 
Rep.  727,  55  N.  Y.  Supp.  600;   Gilson  v.  Bingham,  43  Vt.  410,  5  Am.  Bep.  :»>. 
5  80  Barker  v.  Cleveland,  19  Mich.  230. 
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of  action."**  And  a  similar  rule  has  been  applied  in  Massachusetts 
(though  the  services  were  of  an  entirely  different  nature),  where 
defense  was  taken  to  the  first  action  on  the  ground  of  negligence, 
but  without  seeking  to  recoup  the  damages.^®^  But  these  cases 
have  been  vigorously  criticised  and  resolutely  'denied,  in  decisions 
rendered  in  other  states,  which  seem  to  us  to  be  much  better  sup- 
ported by  legal  reason  and  the  best  considerations  of  convenience 
and  justice.  This  may  be  illustrated  by  the  judgment  in  the  case 
of  Ressequie  v.  Byers,****  where,  after  an  action  was  commenced 
against  a  physician  for  malpractice  in  attendance  upon  a  certain 
case,  he  instituted  a  suit  before  a  justice  of  the  peace  for  the  value 
of  his  services  for  such  attendance,  in  which  suit  the  defendant  inter- 
posed a  general  denial  as  to  the  value  of  the  services,  but  after- 
wards failed  to  appear  at  the  trial,  and  judgment  was  given  for  the 
physician  for  the  amount  he  claimed.  It  was  held  that  such  judg- 
ment was  no  defense  to  the  action  for  malpractice,  and  a  supple- 
mental answer  setting  it  up  as  a  plea  in  bar  thereto  was  demur- 
rable.'**     In  order,  however,  to  complete  the  discussion  of  this  topic, 

*»o  Bellinger  v.  Cralgue,  31  Barb.  (N.  Y.)  534;  Edwards  v.  Stewart  15  Barb. 
(N.  Y.)  67;  Gates  v.  Preston.  41  N.  Y.  113;  Blair  v.  Bartlett.  75  N.  Y.  150,  31 
\m.  Rep.  455.     See.  also.  White  v.  Merritt,  7  N.  Y.  352,  57  Am.  Dec.  527. 

B»i  Merrlam  v.  Woodcock,  104  Mass.  326. 

"a  52  Wis.  (SO,  9  X.  W.  779,  38  Am.  Rep.  775. 

B»3The  court  said:  "The  plaintiff's  claim  for  damages  resulting  from  mal- 
practice constitutes  a  separate  and  independent  cause  of  action,  which  he  can 
enforce  without  disturbing  any  matter  litigated  in  that  case.  He  was  not 
compelled  to  make  the  defense  before  the  justice  that  the  defendant's  serv- 
ices were  of  no  value,  in  order  to  save  his  rights.  He  had  his  election  either 
to  recoup  his  damages  pro  tanto  in  the  justice's  court  or  go  for  his  entire 
claim  In  this.  It  seems  to  us  that  this  is  the  better  and  more  convenient  rule 
to  lay  down  upon  the  subject.  If  the  plaintiff  were  compelled  to  make  his 
defense  in  the  justice's  court,  that  the  professional  services  were  of  no  value, 
and  that  he  had  been  injured  by  the  defendant's  negligence,  then  it  w^ould 
follow  that  he  must  either  split  up  his  demand  so  that  there  might  be  two 
suits  instead  of  one  upon  it,  or  content  himself  with  merely  defeating  the 
claim  for  services,  or  limit  his  damages  to  ^200,  the  extent  of  the  jurisdiction 
of  the  justice.  We  are  not  inclined  to  adopt  a  rule  that  would  lead  to  any 
8uch  Inconvenient  consequences."  See,  also,  Sykes  v.  Bonner,  1  Cin.  R.  (Ohio) 
4<>4;  Mimnaugh  v.  Partlin.  67  Mich.  391,  ai  N.  W.  717;  Lawson  v.  Conaway, 
37  W.  Va.  159,  16  S.  E.  564,  18  L.  R.  A.  627,  38  Am.  St.  Rep.  17;  Jordahl  v. 
Berry,  72  Minn.  119,  75  N.  W.  10,  45  L.  R.  A.  541,  71  Am.  St  Rep.  469. 
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it  is  necessary  to  add  that  if,  in  an  action  for  the  services,  the  em- 
ployer does  allege  negligence  or  want  of  skill  and  seeks  to  recoup 
his  damages  arising  therefrom,  a  judgment  rendered  against  him 
for  the  full  amount  of  the  plaintiff's  claim,  will  bar  any  subsequent 
action  which  he  may  bring  for  the  recovery  of  such  damages."* 
Thus,  to  a  suit  against  two  surgeons  for  malpractice,  a  separate 
answer  by  one  that  he  had  sued  the  plaintiff  before  a  justice,  to 
recover  for  his  services  in  the  same  matter,  and  that  there  was  an 
answer  that  the  services  were  worthless,  and  a  trial  and  judgment 
for  the  amount  of  the  claim  sued  for,  which  remains  in  force,  is  a 
good  plea.***^  And  of  course  the  defense  of  malpractice  is  barred 
by  a  judgment  on  the  merits  rendered  for  the  surgeon  in  a  suit 
against  him  by  the  patient  for  the  same  alleged  malpractice. ••• 

Part  VI.     Who  may  take  Advantage  of  the  Bar. 

S  770.    Joint  Coatraotors* 

In  one  of  the  early  decisions  of  the  United  States  Supreme  Court 
the  position  was  taken  by  Chief  Justice  Marshall  that  a  recovery  in 
an  action  against  one  of  the  obligors  on  a  joint  bond,  without  satis- 
faction, was  no  bar  to  a  subsequent  action  against  a  co-obligor."* 
But  this  ruling  has  been  much  criticised,  and  although  the  case 
may  never  have  been  explicitly  overruled,  yet  the  doctrine  which  it 
announced  has  been  completely  abandoned  by  that  court,  and  the 
later  utterances  of  the  same  tribunal  have  sanctioned  an  exactly 
opposite  view/®*  The  opinion  that  such  a  judgment  does  not  merge 
the  cause  of  action  against  the  other  obligor  appears  to  be  still  ad- 

B»*  South  &  X.  A.  R.  Co.  V.  Honlein,  56  Ala.  36S;  HoweU  v.  Goodricli,  CO  HI. 
556;   McNicholns  v.  Lake,  13  Colo.  App.  164,  56  Pac.  0S7. 

60 B  Goble  V.  Dillon,  86  Ind.  3*J7,  44  Am.  Rep.  308, 

6»fl  Haynes  v.  Ordway,  58  N.  H.  167. 

697  Sheehy  v.  MandeviUe,  6  Cranch,  253,  3  L.  Ed.  215. 

608  Mason  V.  Eldrod,  6  Wall.  231,  18  L.  Ed.  783;  Sessions  v.  Johnson.  05  U. 
S.  347,  24  L.  Ed.  596;  United  States  v.  Ames.  99  U.  S.  35,  25  L.  Ed.  295.  In 
Fenall  v.  Bradford,  2  Fla.  508,  50  Am.  Dee.  293.  the  opinion  is  expressed  that 
the  derision  in  Sheehy  v.  Mandeville,  6  Cranch,  253,  3  L.  Ed.  215,  vrzs  calcu- 
lat(  (1  to  do  perfect  Justice  between  the  parties  concerned  In  it.  Imt  was  en- 
tirely erroneous  in  principle  and  has  been  repeatedly  disapproved. 
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hered  to  in  one  of  our  states.*®*  But  this  stands  as  an  exception 
to  the  universal  consensus  of  opinion  in  England  and  America,  and 
the  rule  is  now  established,  by  nothing  less  than  a  multitude  of 
authorities,  that  where  the  contract  or  obligation  sued  on  is  joint,  a 
recovery  against  one  of  the  joint  contractors  merges  the  entire 
cause  of  action  and  bars  any  subsequent  suit  on  the  same  obligation 
against  the  other  debtors  or  any  of  them.®*^®  "It  is  perfectly  well 
settled,"  says  the  supreme  court  of  Wisconsin,  "that  if  the  holder 
of  a  joint  debt  or  obligation  sues  one  of  the  joint  debtors  and  ob- 
tains judgment  therein  against  him,  and  then  sues  another  of  the 
joint  debtors  for  the  same  debt  or  obligation,  the  latter  may  plead 
such  judgment  against  his  co-debtor  and  bar  the  action.  This  is  so 
because  the  joint  debt  is  merged  in  the  judgment  against  the  debtor 
first  sued,  and  being  indivisible  it  cannot  be  merged  or  cancelled 
as  to  one  and  existing  and  operative  as  to  another  joint  debtor."  •*^* 
According  to  another  learned  court,  "a  separate  judgment  taken 

"»  CoHins  V.  Lemasters,  1  Bailey  (S.  C.)  348,  21  Am.  Dee.  408;  Treasurers 
of  State  V.  Bates,  2  Bailey  (S.  C.)  362;  Union  Bank  of  Georgia  v.  Hodges,  11 
Rich.  Law  (S.  C.)  480. 

«o'>Klng  v.  Hoare,  13  Mees.  &  W.  404;  Ex  parte  Hlggins,  3  De  Gex  &  J. 
03;  KendaU  v,  Hamilton,  L.  R.  4  App.  Gas.  504;  Hoare  v.  Niblett  [1801]  1 
il  B.  781;  McLeod  v.  Power,  67  Law  J.  Ch.  551;  Mason  v.  Eldred,  6  Wall. 
:i31.  18  L.  Ed,  783;  Sessions  v.  Johnson,  95  U.  S.  347,  24  L.  Ed.  596;  United 
States  V.  Ames,  99  V.  S.  35,  25  L.  Ed.  295;  Willings  v.  Consequa,  Pet.  C. 
('.  3<)1^  Fed.  Cas.  No.  17,767;  Trafton  v.  United  States,  3  Story,  64G,  Fed. 
Cas.  No.  14,135;  Ward  v.  Johnson,  13  Mass.  148;  Gibbs  v.  Bryant,  1  Pick. 
(Mass.)  118;  Robertson  v.  Smith,  18  Johns.  (N.  Y.)  459,  9  Am.  Dec.  227; 
Penny  v.  Martin,  4  Johns.  Ch.  (X.  Y.)  567;  Oimstead  v.  Wel)ster,  8  N.  Y.  413; 
Suydam  v.  Barber,  18  N.  Y.  468,  75  Am.  Dec.  254;  Smith  v.  Black,  9  Serg. 
&  R.  (Pa.)  142,  11  Am.  Dec.  686;  Moale  v.  HoUins,  11  Gill  &  J.  (Md.)  11.  33 
Am.  Dec.  684;  Brown's  Adm'r  v.  Johnson,  13  Grat.  (Va.)  644;  FerraU  v. 
Bradford,  2  Fla.  508,  50  Am.  Dec.  293;  Elliot  v.  Porter,  5  Dana  (Ky.)  299,  30 
Am.  Dec.  689;  Pfau  v.  Lorain,  1  Cln.  R.  73;  Clinton  Bank  v.  Hart,  5  Ohio 
St.  33;  Taylor  v.  Clay  pool.  5  Blackf.  (Ind.)  557;  Barnett  v.  Juday,  38  Ind.  86; 
Uoot  V.  Din,  Id.  169;  Crosby  v.  Jeroloman,  37  Ind.  264;  Robinson  v.  Snyder, 
74  Ind.  110;  Wilson  v.  Buell,  117  Ind.  315,  20  N.  E.  231;  Wann  v.  McNulty,  2 
Oilman  (111.)  355,  43  Am.  Dee.  58;  Moore  v.  Rogers,  19  111.  348;  Mitchell  v. 
Brewster,  28  111.  163;  People  v.  Harrison,  82  111.  84;  Bonesteel  v.  Todd,  9 
Mich.  371,  80  Am.  Dec.  90;   Davison  v.  Harmon.  65  Minn.  402.  67  N.  W.  1015. 

•01  I^uer  V.  Bandow,  48  Wis.  638,  4  X.  W.  774;  Bowen  v.  Hastinj?s.  47  Wis. 
2:52,  2  N.  W.  301. 
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against  one  of  several  joint  makers  of  a  note,  in  a  suit  to  which 
the  others  are  not  parties,  or  in  which  steps  are  not  taken  to  pre- 
serve the  right  to  a  subsequent  judgment  against  such  others,  may 
be  pleaded  as  a  bar  to  a  subsequent  suit  against  those  not  included 
in  the  first  suit  or  judgment."  *®^  In  the  leading  English  case  on 
this  subject  it  was  well  said  by  Baron  Parke :  "The  distinction  be- 
tween the  case  of  a  joint  and  several  contract  is  very  clear.  It  is 
argued  that  each  party  to  a  joint  contract  is  severally  liable;  and 
so  he  is  in  one  sense,  that  if  sued  severally,  and  he  does  not  plea*! 
in  abatement,  he  is  liable  to  pay  the  entire  debt;  but  he  is  not 
severally  liable  in  the  same  sense  as  he  is  on  a  joint  and  several 
bond,  which  instrument,  though  on  one  piece  of  paper  or  parch- 
ment, in  effect  comprises  the  joint  bond  of  all  and  the  several  bonds 
of  each  of  the  obligors,  and  gives  different  remedies  to  the  obli- 
gee." «°3 

And  if  it  is  true  that  a  judgment  in  an  action  upon  a  joint  con- 
tract brought  against  one  of  the  debtors  will  bar  a  subsequent  suii 
against  any  other  of  them  on  the  same  obligation,  it  is  no  less  true 
that  such  judgment  may  be  pleaded  in  bar  to  an  action  afterwards 
brought  against  all  the  contractors  together.*®*  But  where  two 
joint  makers  of  a  note  are  sued,  and  one  claims  to  be  released  be- 
cause a  former  judgment  rendered  on  such  note  is  still  subsisting 
against  his  co-maker,  the  burden  is  upon  him  to  establish  the  fact.*** 
It  may  be  here  mentioned  that  indorsers  before  delivery  to  the 
payee  are  jointly  liable,  not  severally,  as  there  is  no  express  agree- 
ment for  a  several  liability,  and  hence  a  judgment  against  one  bars 
suits  against  the  others.*®*  So  strictly  is  the  main  rule  applied  thai 
it  has  recently  been  held  in  England  that  a  judgment  against  tw^ 
persons  who  had  borrowed  money  from  the  plaintiff  (though  the 
judgment  remains  unsatisfied)  is  a  bar  to  another  action  by  the  same 
plaintiff  against  a  third  person  who  is  afterwards  discovered  to  have 

«02  Kennard  v.  Carter,  G4  Ind.  31. 
60  3  King  v.  Hoare,  13  Met>8.  &  W.  494. 

«04  Reynolds  v.  Pittsburgh,  C.  &  St  L.  R.  Co.,  29  Ohio  St.  002;  Ex  parte 
Iliggins,  3  De  Gex  &  J.  33. 

«0  3  Robinson  v.  Snyder.  97  Ind.  56. 
eoe  Brady  v.  Reynolds,  13  Cal.  31. 
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been  really  interested,  as  a  partner,  with  the  two  debtors  in  the 
business  for  the  purposes  of  which  the  money  was  borrowed.®®^ 

In  a  few  cases,  however,  the  strict  application  of  this  rule  has 
been  relaxed,  in  view  of  circumstances  which  would  render  its  oper- 
ation too  harsh  and  inequitable.  Thus  it  has  been  held  that  where 
one  of  two  joint  debtors  is  dead,  a  judgment  recovered  against  the 
survivor  (which  remains  unsatisfied)  is  not  a  bar  to  proceedings  on 
the  original  claim  against  the  estate  of  the  other.'®*  This  decision 
may  perhaps  be  sustained  on  the  theory  that  the  death  of  the  one 
debtor  in  some  way  severed  their  joint  relationship,  or  because  the 
plaintiff  could  not  choose  whether  to  sue  them  jointly  or  severally, 
and  therefore  should  not  be  taken  as  having  released  the  estate  of  the 
one  not  joined.  In  another  case.  A.,  B.,  and  C.  were  joint  obligors 
in  a  bond  to  D.  On  a  breach  of  the  condition,  D.  sued  the  obligors, 
and  by  the  fraudulent  statements  of  A.  and  B.  he  was  led  to  dis- 
continue the  suit  as  to  them  and  take  judgment  against  C.  alone 
D.  then  sued  A.  and  B.  on  the  bond  (the  judgment  against  C.  re- 
maining unsatisfied),  and  they  pleaded  the  former  judgment  in  bar, 
to  which  D,  repHed  their  fraud,  and  they  demurred  to  the  replica- 
tion. It  was  held  that  the  judgment  was  no  bar.*®*  But  we  are 
unable  to  discover  any  ground,  good  in  law,  on  which  this  ruling 
can  be  sustained.  We  must  also  be  careful  to  distinguish  actions 
on  the  original  debt  from  actions  on  subsidiary  or  collateral  obliga- 
tions. Thus,  where  one  of  three  joint  covenantors  gave  a  bill  of 
exchange  for  part  of  the  debt  secured  by  the  covenant,  on  which 
bill  judgment  was  recovered,  it  was  held  to  be  no  bar  to  an  action 
of  covenant  against  the  three,  such  bill,  though  stated  to  have  been 
given  for  the  payment  and  in  satisfaction  of  the  debt,  not  being 
averred  to  have  been  accepted  as  satisfaction  or  to  have  produced 
it  in  fact.*^*  And  it  is  also  necessary,  before  applying  the  rule  in 
question,  to  be  sure  that  the  parties  supposed  to  be  jointly  liable 
really  occupy  that  relation.     For  example,  the  insurers  of  a  vessel 

••7  Kendall  v.  Hamilton,  4  App.  Cas.  504. 

fi^sDevol  v,  Halstead,  16  Ind.  287.     See,  also,  AVeyer  v.  Thornburgh,   15 
Ind.  124. 
"9  Ferrall  T.  Bradford.  2  Fla.  508,  50  Am.  Dec.  293. 
•10  Drake  v.  Mitchell,  3  East,  251. 
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and  the  owners  of  another  vessel,  which  injures  the  first  in  a  col- 
lision, are  not  jointly  liable  in  any  such  sense  that  a  decree  in  ad- 
miralty, awarding  damages  against  the  vessel  in  fault,  which  does 
not  produce  complete  satisfaction,  can  be  pleaded  in  bar  to  an  action 
against  the  insurers  for  the  balance  of  the  loss.  There  is  no  such 
privity  between  the  indemnitor  and  a  third  person  who  may  be 
liable  for  the  same  damages,  as  that  between  joint  trespassers  or 
joint  contractors.'^* 

It  must  be  added  that  in  several  of  the  states  the  common  law 
rule  concerning  the  effect  of  a  judgment  against  one  or  more  of 
several  joint  obligors  has  been  reversed  by  statutory  provisions. 
These  statutes  provide  that  a  judgment  rendered  against  one  or 
more  persons  jointly  liable  on  any  contract  or  agreement,  less  than 
the  whole  number  of  persons  so  bound,  shall  not  work  an  extinguish- 
ment or  merger  of  the  cause  of  action  as  to  the  persons  not  bound 
by  such  judgment.*"  Again,  in  applying  these  rules,  we  are  to 
distinguish  between  a  judgment  on  the  joint  contract  itself  and  a 
judgment  on  any  undertaking  or  agreement  collateral  to  it  or  in 
the  nature  of  a  guaranty.  Thus,  a  judgment  on  a  note  given  by 
one  of  the  makers  of  a  joint  note  as  collateral  to  the  joint  note  does 
not  affect  the  right  of  action  on  the  original  note  so  long  as  the 
judgment  remains  unsatisfied.®^'  And  further,  the  rule  applies  only 
where  the  plaintiff  has  recovered  a  judgment  as  at  common  law. 
For  example,  where  one  of  two  obligors  makes  an  assignment  for 
the  benefit  of  creditors,  and  the  obligee  files  his  claim  on  the  bond 
with  the  assignee,  and  obtains  an  adjudication  thereof  in  his  favor 
in  the  court  having  control  of  the  assigned  estate,  this  is  not  such  a 
judgment  as  will  merge  the  cause  of  action  on  the  bond  so  as  to 
release  the  other  obligor.'^*     Finally,  it  has  been  held  that,  where 

•  11  Dunham  T.  New  England  Mut.  Ins.  Co.,  1  Low.  253,  Fed.  C5a8.  No.  4,152. 

«i2  See  Code  Md.  art.  50,  §  10;  Thomas  v.  Mohler,  25  Md.  3U;  Westheimer 
V.  Craig,  76  Md.  309,  25  Atl.  419;  Code  D.  C.  1901,  §  1207;  Harris  v.  Leouhardt. 
2-  App.  D.  C.  318;  Code  Va.  1887,  §§  3212,  3305,  3396;  Cahoon  v.  McCiillock, 
02  Va.  177,  23  S.  E.  225;  Rev.  St.  Tex.  1805,  art.  1203;  Bute  v.  Brainerd.  03 
Tex.  137.  53  S.  W.  1017. 

613  First  Nat.  Bank  of  Milwaukee  v.  Finck,  100  Wis.  446.  7(J  N.  W.  ik}± 
And  see  Wegg-Prosser  v.  P^vans,  9  Reports,  830;   Id.  [1895]  1  Q.  B,  108. 

614  Schott  V.  Youree,  142  111.  233,  31  N.  E.  591. 
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an  action  is  brought  against  both  of  the  persons  who  are  jointly, 
liable  on  a  bond  or  contract,  and  judgment  is  entered  against  both 
of  them  by  default,  but  the  default  is  afterwards  vacated  as  to  one 
of  the  defendants,  with  leave  given  to  him  to  plead,  he  cannot  con- 
tend that  the  judgment  against  his  co-defendant  will  operate  as  an 
extinguishment  of  the  cause  of  action,  or  as  a  bar  to  a  judgment 
against  himself;  for,  in  these  circumstances,  there  is -no  election  on 
the  part  of  the  plaintiff  to  pursue  his  remedy  against  the  one  de- 
fendant only.*** 

§771.    One  Joint  Contractor  a  Non-Reiident. 

Courts  have  not  hesitated  to  set  aside  the  rule  just  considered  in 
cases  of  absolute  necessity.  And  such  a  case  arises  when  one  of 
the  joint  debtors  is  a  non-resident.  Here  it  is  plainly  impossible 
for  the  plaintiff  to  secure  a  valid  judgment  against  them  both  in 
one  action.  And  therefore  his  election  to  sue  the  one  who  is  within 
the  jurisdiction  is  not  an  implied  release  of  the  other.  Accordingly 
it  is  well  settled  that  an  unsatisfied  judgment  against  one  of  two 
joint  debtors  does  not  bar  a  subsequent  action  upon  the  original 
claim  against  the  other,  where  the  latter,  at  the  time  the  first  suit 
was  brought,  was  without  the  jurisdiction  of  the  state  and  conse- 
quently beyond  the  reach  of  legal  service;  in  such  case  it  stands  in 
the  same  situation  as  where  judgment  has  been  rendered  in  a  suit 
against  one  party  to  a  joint  and  several  contract.***  On  the  same 
principle,  where  a  suit  was  brought  in  New  York  against  two  joint 
debtors,  one  of  whom  was  not  served  with  process  and  did  not  ap- 
pear in  the  suit,  and  judgment  was  rendered  in  form  against  both, 

•iBHeckemann  v.  Young.  134  N.  Y.  170,  31  N.  E.  513.  30  Am.  St.  Rep.  655; 
O'Hanlon  v.  Scott,  89  Hun,  44,  35  N.  Y.  Supp.  31. 

•i«  Beck  &  Paull  Lith.  Co.  v.  Wacker  &  Birk  B.  &  M.  Oo..  22  C.  C.  A.  11, 
76  Fed.  10;  Dennett  v.  Chick,  2  Me.  191,  11  Am.  Dec.  59;  Rand  v.  Nutter,  56 
Me.  339;  West  v.  Furbish,  67  Me.  17;  Olcott  v.  Little,  9  N.  H.  250,  32  Am. 
Dec.  357;  Burt  v.  Stevens,  22  N.  H.  232;  Tlbbetts  v.  Shapleigh,  60  N.  H.  487; 
Tappan  v.  Bruen,  5  Mass.  193;  Odom  v.  Denny,  16  Gray  (Mass.)  114;  Brown 
V.  Blrdsall.  29  Barb.  (N.  Y.)  549;  Campbell  v.  Steele,  11  Pa.  394;  Yoho  v.  Mc- 
Govorn.  42  Ohio  St.  11;  Whlttaker  v.  Stone,  16  Ohio  Clr.  Ct.  R.  es.!;  Merrlman 
y.  Barker.  121  Ind.  74.  22  N.  E.  992;  Hitchcock  r.  Frackelton,  116  Mich.  487, 
74  X.  W.  720. 
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•  it  was  held  that  an  action  brought  subsequently  in  Michigan,  against 
the  two,  was  properly  brought  upon  the  original  demand  instead  of 
upon  the  judgment.**^ 

f  778.    Effect  of  Joint  Bolitor  Aetfl. 

In  several  of  the  states  statutes  have  been  enacted— commonly 
called  "joint  debtor  acts" — ^which  provide  that  where  an  action  is 
brought  upon  a  joint  contract  or  obligation,  and  some  of  the  persons 
named  as  defendants  are  not  served  with  process,  judgment  may  be 
entered  against  all  the  defendants,  if  the  joint  liability  is  found  as 
alleged,  to  be  enforced  against  joint  property  of  all  and  the  individual 
property  of  those  served.  And  further  clauses  in  these  statutes 
have  been  construed  as  declaring  that  the  individual  liability  of  one 
not  served  continues  to  exist  notwithstanding  the  rendition  of  such 
a  joint  judgment.  Hence  these  acts  materially  modify  the  common 
law  rule.  In  point  of  fact,  they  make  all  contracts  several  in  their 
legal  effect,  although  joint  in  form.  And  consequently,  after  such  a 
judgment  is  recovered,  a  defendant  who  was  not  served  in  the  first 
action  may  be  sued  upon  the  original  claim  and  held  to  a  personal 
liability.***  In  some  other  states,  although  a  separate  action  against 
a  defendant  in  that  position  is  not  allowed,  yet  the  statutes  authorize 
a  proceeding  by  which,  after  due  notice  and  an  opportunity  to  be 
heard,  a  defendant  who  was  not  served  in  the  original  action  may 
be  connected  with  the  judgment  therein,  so  as  to  be  personally  liable 
for  its  satisfaction.  The  effect  of  these  statutes  is  explained  by  the 
supreme  court  of  Wisconsin  in  a  recent  case,  from  which  we  quote 
as  follows:  "At  the  common  law,  if  the  plaintiff  in  an  action  on  a 
joint  obligation  failed  to  obtain  service  of  process  on  one  of  the  joint 
debtors,  and  proceeded  to  judgment  against  those  served,  his  remedy 
was  gone  against  the  debtor  not  served,  because  the  obligation  was 

«iT  Bonesteel  v.  Todd,  9  Mich.  371,  80  Am.  Dec.  90. 

«i8  Oakley  v.  Aspinwall,  4  N,  Y.  515;  Rufty  v.  Claywell,  93  N.  C.  306;  BUs 
v.  Bone,  71  Ga.  466;  Wooters  t.  Smith,  56  Tex.  198;  Smith  v.  Coopers,  9  Iowa, 
376.  And  see  Kramer  v.  Schatzkin,  27  Misc.  Rep.  206,  57  N.  Y.  Supp.  803; 
Capital  Olty  Dairy  Co.  v.  Pliiramer,  20  Ind.  App.  408,  49  N.  E.  963;  Pinch  v. 
Galigher,  181  111.  625,  54  N.  E.  611;  Ingwaldson  ▼.  Olson,  79  Minn.  252,  82  N. 
W.  579. 
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indivisible  and  had  become  merged  in  the  judgment,  and  there  was 
nothing  left  upon  which  he  could  predicate  another  action.  The 
statute  was  enacted  to  give  the  plaintiff  a  remedy  in  such  a  case 
against  the  joint  debtor  not  served.  It  does  not  give  an  action  on 
the  original  joint  obligation,  because  that  is  merged  in  the  judgment 
against  the  joint  debtor  or  debtors  served  with  process ;  but  it  gives 
a  proceeding  in  the  nature  of  scire  facias  against  the  joint  debtor 
not  served,  which  may  result  in  holding  him  bound  by  the  judgment 
in  the  same  manner  as  if  he  had  been  originally  summoned.  But 
if  the  obligation  is  several,  as  well  as  joint,  it  is  divisible,  and  the 
judgment  upon  it  against  one  debtor  does  not  merge  the  several 
obligation  of  another  debtor  not  summoned.  That  remains,  and  the 
plaintiff  may  bring  another  action  upon  it  against  the  latter ;  but  in 
such  a  case  the  statute  does  not  give  the  plaintiff  the  remedy  therein 
prescribed,  in  addition  to  his  common  law  right  of  action  on  the  orig- 
inal debt.  In  short,  the  joint  debtors  of  the  statute  are  those  who 
are  jointly  and  not  severally  liable  for  the  same  debt."  '^^ 

f  773.  Smooeiafvl  Defemie  by  one  Joint  Bebtor* 

A  successful  defense  made  by  one  of  the  joint  debtors  in  an  action 
against  him,  if  it  was  not  on  a  ground  purely  personal  to  himself, 
will  bar  a  future  action  by  the  same  plaintiff  on  the  same  obligation 
against  another  of  the  debtors.  "If  a  verdict  and  judgment  for  the 
plaintiff  against  one  of  several  who  are  jointly  bound  may  be  ad- 
mitted in  evidence  in  an  action  against  another  as  a  bar,  it  would 
seem  to  be  a  necessary  corollary  (if  the  deduction  be  not  a  fortiori) 
that  a  verdict  and  judgment  against  the  plaintiff  in  the  former  ac- 
tion, upon  an  issue  going  to  the  merits  and  ascertaining  that  the 
plaintiff  never  had  any  cause  of  action  against  that  defendant,  would 
be  admissible  as  a  bar  to  a  subsequent  action  against  another  so 
jointly  bound."  '^^     At  common  law,  a  verdict  and  judgment  against 

•»»Din  V.  WTilte,  52  Wis.  456,  9  N.  W.  404.  See,  also,  Yoho  v.  McGovern, 
42  Ohio  St.  11;  Erwin  v.  Scotten,  40  Ind.  389. 

•*«  Brown's  Adm'r  v.  Johnson,  13  Grat.  (Va.)  W4;  Phniips  v.  Ward,  2 
Hurl.  &  C.  717;  Xevill  v.  Hancock,  15  Ark.  511;  Hill  v.  Morse,  61  Me.  541; 
Hunt  V.  TerrH's  Heirs,  7  J.  J.  Marsh.  (Ky.)  67;  Mann  v.  Edwards,  34  111. 
App.'473.    But  a  Judgment  In  favor  of  one  or  more  Joint  contractors  is  no 
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the  plaintiff,  in  his  action  against  all  the  debtors  jointly,  since  it 
might  be  based  merely  on  the  ground  of  his  having  failed  to  estab- 
lish a  joint  liability,  would  not  be  necessarily  conclusive  in  an  action 
afterwards  brought  by  him  against  one  of  the  former  defendants, 
alleging  a  several  liability.  But  where  the  statute  provides  that,  in 
an  action  on  a  joint  contract,  judgment  may  be  rendered  against 
one  or  more  of  the  defendants  individually,  if  it  should  turn  out 
upon  the  trial  that  only  one  or  more  of  them  is  liable  upon  the 
contract,  a  judgment  on  the  merits  in  favor  of  all  the  defendants 
in  such  action  is  a  bar  to  a  subsequent  action,  by  the  same  plaintiff 
on  the  same  alleged  promise,  against  one  of  the  defendants  in  the 
former  suit.  For  the  several  liability  of  that  defendant  was  no  less 
involved  in  the  determination  of  the  first  action  than  was  his  joint 
liability,  it  being  as  much  the  right  of  the  plaintiff  in  that  case  to 
litigate  and  enforce  the  one  as  the  other.  And  ''if  he  availed  him- 
self of  his  right  to  a  several  judgment  against  the  defendant  in  that 
[former]  action,  the  question  at  issue  in  this  [latter]  case  has  been 
adjudicated;  if  he  did  not,  it  was  his  own  fault,  for  he  had  the 
opportunity  to  do  so ;  and  the  result  in  either  case  is  the  same."  •" 

f  774.    Joint  and  8«Teral  C^atraetor*. 

If  the  contract  or  obligation  put  in  suit  is  joint  and  several  it  is 
not  merged  in  a  judgment  recovered  against  one  of  the  contractors. 
and  such  a  judgment,  so  long  as  it  remains  unsatisfied,  will  not  bar 
an  action  against  another  of  the  contractors.***     As  was  reraarkci 

bar  to  an  action  against  another  of  the  Joint  contractors,  who  was  not  serrtM 
with  process  lu  the  first  action,  being  beyond  the  Jurisdiction  of  the  cuort 
and  did  not  voluntarily  appear.    Larison  v.  Hager  (0.  C.)  44  Fed.  49. 

•21  Roby  V.  Rainsberger,  27  Ohio  St.  674. 

•«a  King  V.  Hoare,  13  Mees.  &  W.  41>4;  United  States  v.  Price,  9  How.  Cw 
13  L.  Ed.  5C;  Towusend  v.  Kiddle,  2  N.  H.  448;  Sawyer  r.  White.  1«  Vt.  *»: 
Hawkes  v.  Phillips,  7  Gray  (Mass.)  284;  Benson  v.  Paine.  2  HHt  (N.  Y.)  a-:*: 
Russell  V.  McCiiU,  141  N.  Y.  437,  3G  N.  E.  408,  38  Am.  St.  Rep.  807;  City  ^4 
Philadelphia  v.  Stewart,  23  Pa.  Co.  Ct.  R.  552;  Sully  v.  Campbell  99  Tenn. 
434,  42  S.  W.  15,  43  Jj.  R.  A.  161;  Day  v.  HUl,  2  Speers  <S.  C.)  62S.  42  Am. 
Dec.  390;  Hix  t.  Davis,  08  N.  0.  233;  Clinton  Bank  v.  Hart.  Ti  Ohio  St.  ^': 
Kirkpatrick  v.  Stingley,  2  Ind.  2G9;  Moore  v.  Rogers.  19  111.  348:  HarUin  ^. 
Berry,  4  G.  Greene  (Iowa)  212;  Armstrong  v.  Prewltt,  5  Mo.  476,  32  X^ 
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in  the  case  first  cited,  a  joint  and  several  bond,  "though  on  one 
piece  of  paper  or  parchment,  in  effect  comprises  the  joint  bond  of 
all  and  the  several  bonds  of  each  of  the  obligors,  and  gives  different 
remedies  to  the  obligee/'  And  this  rule  has  been  extended  by 
analogy  to  cases  where  two  or  more  parties  are  jointly  and  in- 
dividually liable,  though  not  upon  bond  or  contract.  Thus,  where  a 
plaintiflF  recovered  judgment  against  a  sheriff's  deputy,  for  default 
in  his  official  duty,  and  took  his  body  in  execution,  it  was  held  that 
he  was  not  thereby  barred  of  his  remedy  against  the  sheriff  for  the 
same  default.  Said  the  court :  "Although  the  causes  of  action  are 
not  precisely  identical,  yet  the  sheriff  is  subjected  equally  with  his 
deputy  to  a  responsibility  for  his  official  neglect  or  misconduct. 
The  relation  between  them,  in  point  of  effect,  produces  the  same 
consequences  as  that  between  joint  and  several  promisors  or  joint 
trespassers ;  the  judgment  recovered  against  one  does  not  extinguish 
the  right  of  action  against  the  rest,  but  this  consequence  merely 
results  from  satisfaction  made  to  the  creditor."  •*•  But  the  parties 
to  a  bill  of  exchange  or  promissory  note,  that  is,  the  maker  and 
indorser,  or  drawer,  acceptor,  and  indorser,  as  the  case  may  be, 
cannot  be  regarded  as  joint  parties,  unless  there  is  an  express  stipu- 
lation to  that  effect.  And  consequently  a  recovery  by  the  holder 
against  one  of  them,  without  satisfaction,  is  no  bar  to  his  action 
against  another  on  the  same  instrument.***  Thus,  in  an  early  case, 
it  was  adjudged  that  if  the  indorsee  of  a  bill  of  exchange,  on  de- 
fault of  payment  by  the  acceptor,  recovers  against  the  drawer,  but 
does  not  take  out  execution,  this  recovery  cannot  be  pleaded  in  bar 
to  a  second  action  on  the  same  bill  by  the  same  indorsee  against 
the  last  indorser.*'*  But  it  must  be  remarked  that  full  payment  and 
satisfaction  of  a  judgment  for  the  whole  debt  against  one  of  several 

Dec.  338;    Mcl^aurine  v.  ^Ionroe*s  Adm*rs,  30  Mo.  462;    McReady  v.  Rogers 
1  Neb.  124,  03  Aui.  Dec.  333;  Handley  v.  Jackson  (Or.)  61  Pac.  1008. 

«2a  Morgan  v.  Chester,  4  Conn.  387. 

•2*  Brooklyn  City  &  N.  R.  Co.  v.  National  Bank  of  the  Republic  of  Ne\s 
York.  102  U.  S.  14,  26  L.  Ed.  61;  Allen  v.  Union  Bank  of  Louisiana.  5  Whart. 
(Pa.)  420;  Russell  &  Erwin  Manurg  Co.  v.  Carpenter,  5  Hun  (N.  Y.)  162, 
Gllman  v.  Foote,  22  Iowa,  560;  Hitchcock  v.  i^rackelton,  116  Mich.  487,  74 
X.  W.  720;  Beals  v.  Clinton  Circuit  Judge,  91  Mich.  146,  51  N.  W.  885. 

•»8  Claxton  v.  Swift,  2  Show.  441. 
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persoM  jointly  and  severally  liable  for  such  debt  operates  as  a 

discharge  of  all.'** 

S  775.  Joint  Jndsmeat  mi  Jolat  Mid  8«T«vml  OoBtvm«t. 

While  it  is  true  that  where  the  contract  or  obligation  is  joint  and 
several,  the  promisee  or  obligee  may  elect  to  sue  the  debtors  jointlj 
or  severally,  yet  "even  in  that  case,  the  rule  is  subject,  to  the  limita- 
tion that,  if  the  plaintiff  obtains  a  joint  judgment,  he  cannot  after- 
wards sue  them  separately ;  for  the  reason  that  the  contract  or  bond 
is  merged  in  the  judgment ;  nor  can  he  maintain  a  joint  action  after 
he  has  recovered  a  judgment  against  one  of  the  parties  in  a  sep- 
arate action,  as  the  prior  judgment  is  a  waiver  of  his  right  to  pursue 
a  joint  remedy."  '"^  In  other  words,  "it  is  essential  to  the  idea  of 
election  that  a  man  cannot  have  both.  One  judgment  against  all 
or  each  of  the  obligors  is  a  satisfaction  and  extinguishment  of  the 
bond.  It  no  longer  exists  as  a  security,  being  superseded,  merged, 
and  extinguished  in  the  judgment,  which  is  a  security  of  a  higher 
nature."  •**  According  to  the  doctrine  obtaining  in  Pennsylvania, 
the  plaintiff  is  understood  to  have  chosen  his  remedy  as  soon  as 
he  brings  a  joint  action  against  all  the  debtors.  And  the  resuk  is 
that  if  he  does  not  in  that  suit  recover  against  the  whole  number 
of  them,  he  cannot  afterwards  maintain  separate  actions  against 
those  not  included  in  the  first  judgment.***  But  in  Ohio,  the  elec- 
tion of  the  creditor,  whether  to  treat  the  obligation  as  joint  or 
several,  is  not  conclusively  determined  by  the  commencement  of  a 
joint  action,  but  becomes  fixed  only  upon  the  recovery  of  judgmen: 
against  all  the  joint  makers  of  the  instrument.  And  therefore  the 
institution  of  a  joint  action  against  all  the  makers  of  such  an  instru- 
ment, in  which  process  is  only  served  upon  a  part,  and  judgment 
against  but  one,  is  no  bar  to  a  separate  action  against  one  not 
served  with  process.***    The  rule  that  the  recovery  of  a  joint  judg- 

«2«  Jameson  v.  Barber,  56  Wis.  G30,  14  N.  W.  850. 

«3T  Sessions  y.  Johnson,  05  U.  S.  347.  24  L.  Ed.  596. 

«S8  United  States  v.  Price,  9  How.  83,  13  L.  Ed.  ,%6.  To  the  same  died 
see  Ex  parte  Rowlandson,  3  P.  Wms.  405;  Clinton  Bank  v.  Hart,  5  Ohio  St 
83;  Williams  v.  McFnll,  2  Serg.  &  R.  (Pa.)  280. 

•»•  Beltzhoover  t.  Commonwealth,  1  Wajtts,  120* 

680  Clinton  Bank  v.  Hart,  5  Ohio  St  33. 
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ment  upon  a  joint  and  several  obligation  merges  the  debt  and  pre- 
vents any  subsequent  separate  action,  has  been  directly  denied  in 
Illinois.  In  that  state  it  has  been  said:  ''Where  the  contract  is 
joint  and  several,  its  legal  effect  is  double,  equivalent  to  independent 
contracts  founded  upon  one  consideration,  for  performance  severally 
and  also  for  performance  jointly;  and  distinct  remedies  upon  the 
same  instrument,  treating  it  as  a  joint  contract  and  as  a  several 
contract,  may  be  pursued  until  satisfaction  is  fully  obtained.''  ®*^ 
But  this  doctrine  is  opposed  both  by  the  weight  of  judicial  reason 
and  by  the  decided  preponderance  of  authority.  But  it  does  not 
necessarily  follow  that  a  judgment  in  such  a  joint  action  against  the 
plaintiff  will  be  conclusive  in  a  subsequent  separate  action.  Thus, 
in  a  case  in  Indiana,  "the  former  suit  was  upon  a  joint  and  several 
obligation  of  K.,  B.,  and  P.,  against  all  three.  The  judgment  upon 
the  issue  made  determined  that  K.  and  P.  were  not  jointly  liable 
with  B.,  but  did  not  determine  that  K.  was  not  severally  liable  upon 
the  note  described  in  the  declaration,  which  is  the  question  now  at 
issue.  The  point  is  quite  different.  He  might  be  liable  alone  and 
yet  not  jointly.  The  judgment  is  not,  in  a  legal  sense,  between  the 
same  parties  nor  upon  the  same  contract."  ••* 

f  776.    Jndgneata  agaiiuit  Pavtaers. 

On  the  principle  that  a  judgment  against  one  of  two  joint  obligors 
or  contractors  bars  an  action  against  the  other,  a  former  recovery 
agabst  one  partner  for  a  firm  debt  is  a  bar  to  a  recovery  against  the 
other  members  of  the  firm  in  another  suit  for  the  same  debt.°*'    And 

•»i  People  V.  Harrison,  82  111.  84.  citing  Wann  v.  McNulty,  2  Gllman,  355, 
43  Am.  Dec.  58;  Thompson  y.  Emmert,  15  111.  415;  Moore  v.  Rogers,  19  111. 
347;  Mitchell  v.  Brewster,  28  111.  163.  See,  also,  Charles  v.  Haskins,  11  Iowa, 
329,  n  Am.  Dec.  148.  The  case  of  United  States  y.  Cushman,  2  Sumn.  426, 
Fed.  Gas.  No.  14,908,  which  fayored  this  yiew,  was  oyoruled  in  United  States 
V.  Price,  9  How.  83,  13  L.  Ed.  56. 

•«»  Kirkpatrick  r.  Stingley,  2  Ind.  269. 

•"  Wann  v.  McXulty,  2  Gllman  (111.)  355,  43  Am.  Dec.  58;  Smith  v.  Black, 
S  Serg.  &  R.  (Pa.)  142,  11  Am.  Dec.  686;  Moale  y.  Hollins,  11  GiU  &  J.  (Md.) 
11.  33  Am.  Dec.  684;  SIoo  v.  Lea,  18  Ohio,  279;  Cahdee  v.  Clark,  2  Mich.  255; 
Nichols  V.  Burton,  5  Bush  (Ky.)  320;  Ex  parte  HIgglns,  3  De  Gex  &  J.  33; 
National  Broadway  Bank  v.  Hitch,  66  Hun,  401,  21  N.  Y.  Supp.  395;  Keith 
Bros.  &  Ck).  V.  Stiles,  92  Wis.  15,  64  N.  W.  860. 
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this  is  so  even  where  the  plaintiff  was  at  first  ignorant  that  the  per- 
sons whom  he  afterwards  pursues  were  members  of  the  firm.  V hus, 
where  a  party  brought  his  suit  against  S.  and  S.  as  partners  under 
the  firm  name  of  S.,  S.,  &  Co.,  and  makers  of  a  promissory  note,  and 
recovered  a  judgment,  which  remained  unsatisfied,  and  afterwards 
discovered  that  P.  and  V.  were  also  partners  in  the  firm  at  the  time 
the  note  was  given,  and  brought  an  action  against  the  four  as  makers 
of  the  same  note,  it  was  held  that  the  judgment  previously  recovered 
was  a  bar.'**  Where  a  party  sues  three  partners  on  a  note,  obtains 
judgment  against  two  of  them,  continuing  the  case  as  to  the  third, 
and  afterwards,  amending  the  complaint,  abandons  the  note  and  sues 
upon  the  original  indebtedness  represented  thereby,  such  third  partner 
may  set  up  in  bar  of  the  action  against  him  the  judgment  recovered 
against  the  other  two.'"  But  in  some  of  the  states,  under  statutes 
which  make  all  liabilities  of  partners  joint  and  several,  a  judgment 
against  one  partner,  not  satisfied,  is  not  a  bar  to  an  action  against 
the  other.*** 

S  777.  Joint  Tort-Feaiori. 

The  general  rule  followed  in  America  is  that  the  liability  of  two  or 
more  persons  who  jointly  engage  in  the  commission  of  a  tort  is  joint 
and  several,  and  gives  the  same  rights  of  action  to  the  person  injured 
as  a  joint  and  several  contract.  Consequently  a  judgment  recovered 
against  one  of  two  joint  tort-feasors,  remaining  unsatisfied,  is  no  bar 
to  an  action  against  the  other  for  the  same  tort.**^ 

«»*  Robertson  v.  Smith,  18  Johns.  (N.  Y.)  459.  9  Am.  Dec.  227;  Smith  v. 
Black,  9  Serg.  &  R.  (Pa.)  142,  11  Am.  Dec.  68G;  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  (Ky.)  416.    Per  contra,  Watson  v.  Owens.  1  Rich.  Law  (S.  C.)  111. 

«86  Exchange  Bank  v.  Ford,  7  Colo.  314,  3  Pac.  449. 

e8«  Hyman  v.  Stadler,  63  Miss.  362. 

«37  ]x)veJoy  V.  Murray,  3  Wall.  1,  18  Li.  Ed.  129;  Sessions  v.  Johnson,  95  U. 
S.  347,  24  L.  Ed.  596;  American  Bell  Telephone  Co.  v.  Albright  (0.  C.)  32 
Fed.  287;  Cleveland  v.  City  of  Bangor,  87  Me.  259,  32  Atl.  892,  47  Am.  St.  Rep. 
326;  Preston  v.  Hutchinson,  29  Vt  144;  Sheldon  v.  Kibbe,  3  Conn.  214,  8 
Am.  Dec.  176;  Stone  v.  Dickinson,  5  Allen  (Mass.)  29,  81  Am.  Dec.  727;  Elliott 
V.  Hayden,  104  Mass.  180;  Livingston  v.  Bishop,  1  Johns.  (N.  Y.)  290,  3  Am. 
Dec.  330;  Atlantic  Dock  (>).  v.  Mayor,  etc.,  of  City  of  New  York,  53  N.  Y. 
04;  Elliot  V.  Porter,  5  Daiia  (Ky.)  299,  30  Am.  Dec.  089;  United  Society  of 
Shakers  v.  Underwood,  11  Bush  (Ky.)  265,  21  Am.  Rep.  214;  Knott  v.  Cunning- 
ham, 2  Sneed  (Tenn.)  204;  City  of  Roodhouse  v.  Christian,  158  111.  137,  41  N. 
E.  748;  Turner  v.  Hitchcock,  20  Iowa.  310;  Williams  v.  Sutton,  43  Cal.  65. 
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f  778.    Joint  Trespassers;  Eacli>^  Bvle. 

In  England  the  rule  has  now  become  firmly  established  that  per- 
sons  jointly  engaged  in  the  commission  of  a  trespass  are  not  jointly 
and  severally  liable  in  any  such  sense  that  successive  actions  may  be 
prosecuted  against  each  of  them ;  but  a  judgment  against  one  of  the 
joint  trespassers,  even  though  unsatisfied,  may  be  pleaded  in  bar  of 
another  action  against  a  co-trespasser.*'®  This  doctrine  appears  to 
have  been  first  advanced  in  the  case  of  Brown  v.  Wootton.*^'  This 
was  an  action  of  trover  for  certain  plate.  The  defendant  pleaded 
that  the  plaintiff  had  already  brought  his  action  for  the  same  prop- 
erty against  one  J.  S.,  supposing  the  conversion  to  have  been  by  him, 
and  had  recovered  judgment  for  his  damages,  and  averred  that  it  was 
for  the  same  goods  and  for  the  same  trover  and  conversion.  It  was 
argued  that  the  plea  was  ill,  for  no  satisfaction  of  that  judgment  was 
alleged.  "But  all  the  court,"  says  the  report,  "held  the  plea  to  be 
good ;  for  the  causie  of  action  being  against  divers,  for  which  damages 
uncertain  are  recoverable,  and  the  plaintiff  having  judgment  against 
one  person  for  damages  certain,  that  which  was  uncertain  before  is 
reduced  in  rem  judicatam  and  to  certainty,  which  takes  away  the 
action  against  the  others;  and  therefore  Popham  said,  if  one  hath 
judgment  to  recover  in  trespass  against  one,  and  damages  are  cer- 
tain, although  he  be  not  satisfied,  yet  he  shall  not  have  a  new  action 
for  this  trespass."  But  this  decision  was  not  immediately  accepted 
as  good  law.  In  fact,  for  a  considerable  period,  judicial  opinion  on 
the  point  underwent  much  fluctuation.**®     But  in  the  latest  case  on 

•»«Klng  V.  Hoare,  13  Mees,  &  W.  494,  504;  Brown  v.  Wootton,  Oro.  Jac. 
73;  Lendairs  Case.  1  Leon.  19;  Day  v.  Porter,  2  Moody  &  R.  151;  Buckland 
T.  Johnson,  15  0.  B.  145;  Brinsmead  v.  Harrison,  L.  R.  7  G.  P.  547. 

•»»  Cro.  Jac.  73.  This  case  is  also  reported  in  Yel.  67,  under  the  name  of 
Broome  v.  Wooton. 

<4o  In  the  important  case  of  Livingston  v.  Bishop,  1  Johns.  290,  3  Am.  Dec. 
330,  Chief  Justice  Kent  explained  the  relation  of  the  earlier  and  later  English 
authorities  to  the  decision  in  Brown  v.  Wootton,  in  the  following  manner: 
**Thi8  case  of  Brown  v.  Wootton  was  clearly  introductory  of  a  new  rule.  It 
is  laid  down  in  Brooke,  Judgm.  pi.  98,  'that  if  two  commit  a  trespass,  I  can 
have  several  actions  against  them,  and  recover  the  entire  damages  against 
each,  and  have  execution;  and  one  defendant  cannot  plead  that  the  plaintiff 
hath  recovered  against  the  other  for  the  same  ti'espass  and  talcen  him  in 
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the  subject,  the  court,  while  professing  to  entertain  "the  highest 
respect  for  the  American  jurists"  (who,  in  the  meantime,  had  strongly 
contended  for  the  opposite  view),  has  concluded  to  follow  the  earlier 
rulings;  and  it  is  now  settled  law,  in  that  country,  that  one  joint 
trespasser  can  plead  in  bar  a  judgment  recovered  against  his  co-tres- 
passer, for  the  same  cause  of  action,  even  though  no  satisfaction  of 
such  judgment  be  alleged  or  shown.*^^ 

f  77d.   J#l]it  Treflvawerst  Aatwrl^sm  B«la» 

A  very  few  of  the  American  decisions  adhere  to  the  rule  just  stated 
to  be  established  in  England.***  But  it  is  settled  by  the  vast  prepon- 
derance of  authority  in  this  country,  that  where  several  persons  en- 
gage in  the  commission  of  a  trespass,  their  liability  is  not  merely 

execution.  And  in  Morton's  Case,  Gro.  Elis.  80,  It  was  even  made  a  qoestioii 
by  one  of  the  Judges  whether  a  Judgment  and  execntloii,  with  aatisfacthn, 
against  one  Joint  trespaBser,  could  be  pleaded  by  another  trespasser,  but  tlie 
court  held  it  reasonable  that  it  should  be  a  bar.  And  many  cases  subsequent 
to  that  of  Brown  v.  Wootton  seem  to  disregard  It  and  to  make  the  satisfac- 
tion against  one  trespasser  the  test  of  the  plea.  Thas  in  Obcke  r.  Jenner. 
Hob.  66,  the  court  held  that  if  trespasses  be  sued  In  severml  actions,  tbe 
plaintiff  may  make  choice  of  the  best  damages,  but  that  when  he  bas  taken 
one  satisfaction,  he  can  take  no  more,  and  if  he  attempt  It,  an  audita  querela 
will  lie.  Again,  in  the  case  of  Ck)rbet  v.  Barnes,  Wm.  Jones,  377,  the  court 
said  that  for  one  assault  the  plaintiff  can  bave  several  actions  and  recoTer, 
but  when  recoveiy  is  had  against  one,  and  satisfaction,  the  plaintiff  cannot 
have  a  second  satisfaction,  any  more  than  where  separate  suits  are  broogfat 
upon  a  Joint  and  several  obligation.  So  late  as  the  case  of  Bird  r.  BandalL 
3  Burr.  1345,  Lord  Mansfield  advanced  the  same  doctrine,  and  observed  that 
in  case  of  a  Joint  trespass,  the  defendants  were  aU  liable  to  the  plaintUT  and 
he  might  proceed  against  any  or  all  of  them  as  he  pleased,  yet  he  shall  have 
but  one  satisfaction  from  them  all.  I  am  therefore  IncUned  to  question  the 
extent  of  the  decision  in  Brown  ▼.  Wootton,  and  to  hold  that  a  recoverj 
against  one  Joint  trespasser  is  not  alone  a  bar  to  a  suit  against  another. 
There  must  at  least  be  an  execution  thereon,  to  bring  a  case  within  the  facts 
on  which  that  decision  was  founded,  and  that,  perhaps,  may  be  deemed  an 
election  by  the  plaintiff  de  melioribus  damnis,  and  sufficient  to  condnde  bim.** 

««i  Brinsiuead  v.  Harrison,  L.  R.  6  G.  P.  584.  This  case  was  also  heard  in 
the  £xch(Hiiier  Chamber,  on  error  to  the  Common  Pleas,  and  was  affirmed. 
See  s.  c.  L.  R.  7  C.  P.  547. 

««2  Hunt  V.  Bates,  7  R.  1.  217,  82  Am.  Dee.  5d2;  Wilkes  v.  Jackson,  2  Hen. 
&  M.  355;  Petticolas  v.  City  of  Richmond*  d5  Ya.  456»  28  &  S.  50S^  64  Am.  St 
Rep.  811. 
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joint,  btit  joint  and  several,  and  the  plaintiff  may  maintain  his  action 
against  one  or  more  or  all  of  them;  and  consequently  a  judgment 
recovered  against  one  of  the  joint  trespassers,  but  not  satisfied,  is  no 
bar  to  other  actions  for  the  same  trespass  against  the  others.*^* 
"That  each  joint  trespasser  is  answerable  for  the  act  of  all,"  says  the 
court  in  Ohio,  "and  that  the  plaintiff  may  pursue  his  remedy  against 
one  or  all,  is  unquestioned.  He  is  entitled  to  a  compensation  in 
damages  for  the  injury  he  sustained  by  the  commission  of  the  tres- 
pass. This  compensation  he  may  recover  from  one  or  all  of  the  joint 
trespassers.  His  remedy  against  them  severally  is  concurrent,  and 
they  are  quasi  collateral  security  for  each  other,  until  the  plaintiff 
has  obtained  satisfaction.  It  would  seem  to  follow  from  this  doctrine 
that  a  recovery  of  a  judgment  against  one  joint  trespasser  would  be 
no  bar  to  a  suit  and  recovery  against  another.  If  a  judgment  against 
one  of  several  joint  trespassers  is  of  itself  a  bar  to  all  legal  pro- 
ceedings against  the  others,  it  will,  in  a  great  degree,  deprive  the 
plaintiff  of  his  right  of  bringing  several  suits,  and  of  his  election  de 
melioribus  damnis,  as  each  defendant,  except  in  the  suit  first  tried, 

• 

•"  Lovejoy  v.  Murray,  3  Wall.  1,  18  L,  Ed.  129;  Collard  v.  Dela>yare;,  L. 
&  W.  R.  Co.  (C.  C.)  6  Fed.  246;  Smith  v.  Rines,  2  Sumn.  338,  Fed.  Gas.  No. 
13,100;  Jones  v.  Lowell,  35  Me.  541;  Sanderson  v.  Oaldwell,  2  Aiken,  195; 
Chamberlln  v.  Murphy,  41  Vt  110;  Sprague  v.  Walte,  19  Pick.  (Mass.)  455; 
Stone  V.  Dickinson,  5  AHen  (Mass.)  29,  81  Am.  Dee.  727;  Elliott  v.  Hayden, 
101  Mass.  180;  Savage  t.  Stevens,  128  Mass.  254;  Sheldon  v.  Kibbe,  3  Conn. 
214,  8  Am.  Dec.  176;  Ayer  v.  Ashmead,  31  Conn.  453,  83  Am.  Dec.  154;  Vin- 
cent v.  McNamara,  70  Conn.  332.  39  Atl.  444;  Fowler  v.  Owen,  68  N.  H.  270, 
39  Ati.  329,  73  Am.  St.  Rep.  588;  Union  Associated  Press  v.  Heath,  49  App. 
Dlv.  247,  63  N.  Y.  Supp.  96;  Livingston  v.  Bishop,  1  Johns.  (N.  Y.)  200,  3 
Am.  Dec.  330;  Guille  t.  Swan,  19  Johns.  (N.  Y.)  381,  10  Am.  Dec.  234;  Marsh 
V.  Berry,  7  Cow.  (N.  Y.)  344;  Floyd  v.  Browne,  1  Rawle  (Pa.)  125,  18  Am. 
Dec.  602;  Allen  v.  Craig,  13  N.  J.  Law,  294;  Bloss  v.  Plymale.  3  W.  Va.  393, 
100  Am.  Dec.  752;  Griffle  v.  McClung,  5  W.  Va.  131;  Whitaker's  Adm'r  v. 
EngUsh.  1  Bay  (S.  C.)  14;  Hawkins  v.  Hatton,  1  Nott  &  McC.  (S.  C.)  318,  9 
Am.  Dec.  700;  Brooks  v.  Ashburn,  9  Ga.  297;  Blann  v.  Cocheron,  20  Ala. 
320;  Du  Bose  v.  Marx,  52  Ala.  506;  Wallace  v.  Miller,  15  La.  Ann.  449; 
McGehee  r.  Shafer,  15  Tex.  108;  United  Society  of  Shakers  v.  Underwood,  11 
Bush  (Ky.)  265.  21  Am.  Rep.  214;  Elliot  v.  Porter,  5  Dana  (Ky.)  299,  30  Am. 
Bee.  680;  Knott  v.  Cunningham,  2  Sneed  (Tenn.)  204;  Wright  v.  Lathrop, 
2  Ohio,  33,  15  Am.  Dec.  529;  Jack  v.  Hudnall.  25  Ohio  St.  255,  18  Am.  Rep. 
298;  Brady  v.  Ball,  14  Ind.  317;  Fleming  v.  McDonald,  50  Ind.  278,  19  Am. 
Rep.  711;  Page  v.  Freeman,  19  Mo.  421;  Turner  v.  Hitchcock,  20  Iowa,  310. 
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may  plead  puis  darrein  continuance  the  recovery  in  that  suit  as  a 
bar  to  the  plaintiff's  further  proceeding,  thereby  limiting  the  plaintiff 
to  the  recovery  of  a  single  verdict,  and  subjecting  him  to  the  pay- 
ment of  costs  in  all  the  suits  but  the  one  first  tried."  •**  On  this 
principle,  a  judgment  against  an  agent  for  a  fraud  committed  while 
acting  within  the  scope  of  his  agency,  while  it  remains  unsatisfied,  is 
no  bar  to  an  action  against  his  principal  for  the  same  fraud.*^* 

§  780.    Election  between  Joint  and  SoTernl  Action. 

The  plaintiff  who  is  injured  by  a  tortious  act  shared  in  by  several 
must  elect  whether  he  will  prosecute  them  all  in  a  joint  action,  or  sue 
one  or  more  separately.  He  cannot  do  both.  "Courts  ever}'where  in 
this  country  agree  that  the  injured  party  in  such  a  case  may  proceed 
against  all  the  wrong-doers  jointly,  or  he  may  sue  them  all  or  any 
one  of  them  separately ;  but  if  he  sues  them  all  jointly  and  has  judg- 
ment, he  cannot  afterwards  sue  any  one  of  them  separately ;  or  if  he 
sues  any  one  of  them  separately  and  has  judgment,  he  cannot  after- 
wards seek  his  remedy  in  a  joint  action,  because  the  prior  judgment 
against  one  is,  in  contemplation  of  law,  an  election  on  his  part  to 
pursue  his  several  remedy."  •*• 

§  781.    Sneoesefnl  Defense  hj  one  Joint  TreifiAeeev. 

In  actions  of  tort,  where  the  wrong  is  joint  and  several,  and  the 
plea  of  one  of  the  defendants  is  such  as  shows  that  the  plaintiff  could 
have  no  cause  of  action  against  any  of  them,  if  the  plea  is  found 
against  the  plaintiff,  it  operates  to  the  benefit  of  all  the  defendants.*" 
But  of  course  it  would  be  otherwise  where  one  defendant,  sued  sepa- 
rately, obtained  a  verdict  on  a  defense  purely  personal  to  himself. 

044  Wright  V.  Lathrop,  2  Ohio,  33,  15  Am.  Dec.  529. 

«*8  Maple  V.  Cincinnati.  H.  &  D.  Co..  40  Ohio  St.  313.  48  Am.  Rep.  685. 

«4o  Sessions  v.  Johnson,  95  U.  S.  347,  24  L.  Ed.  596;  Smith  v.  Rines,  2  Samii. 
348.  Fed.  Cas.  No.  13,100;  Hutchinson  v.  Brown,  19  D.  C.  136;  0"IIanlon  v. 
Scott,  89  Hun,  44,  35  N.  Y.  Supp.  31;  McCredy  v.  Thrush.  37  App.  DIt.  466, 
:A)  X.  Y.  Supp.  68.     Compare  Davis  v.  CasweU.  50  Me.  294. 

•47  Williams  y.  McGrade,  13  Mhm.  46  (Gl).  39);  Bonnentheil  ▼.  Moody  (Tec 
Civ.  App.)  56  S.  W.  1001. 
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f  782.    Satisfaction  of  Judcment  against  Ono* 

The  plaintiff  can  have  but  one  satisfaction  for  a  joint  wrong.  And 
therefore  if  he  recovers  a  judgment  against  one  of  the  joint  tort- 
feasors and  obtains  satisfaction,  this  operates  as  a  discharge  of  the 
others.***  And  if  judgment  is  obtained  in  one  action  and  satisfied, 
while  the  others  are  pending,  such  judgment  and  satisfaction  may 
be  pleaded  in  bar  of  any  further  prosecution  of  such  other  actions, 
and  in  that  case  the  plaintiff  will  not  be  entitled  to  judgments  for 
nominal  damages  and  costs,  but  judgment  must  be  given  for  the 
defendants.***  If  the  plaintiff  has  actually  recovered  separate  judg- 
ments for  the  same  tort,  it  is  the  prevalent  opinion  thgt  they  cannot 
all  be  enforced,  but  he  will  be  required  to  elect  which  one  he  will 
enforce  (in  other  words,  make  his  election  de  melioribus  damnis)  and 
the  satisfaction  of  one  will  satisfy  the  other.***®  Hence  the  rule, 
accepted  by  many  of  the  authorities,  that  the  suing  out  of  execution 
on  a  judgment  recovered  against  one  of  the  wrong-doers,  whether  it 

•«•  Sessions  v.  Johnson,  95* U.  S.  347,  24  L.  Ed.  606;  Stone  y.  Dickinson, 
5  Allen  (Mass.)  29,  81  Am.  Dec.  727;  Savage  v.  Stevens,  128  Mass.  254;  Luce 
T.  Dexter,  135  Mass.  23;  Mathews  v.  Lawrence,  1  Denio  (N.  Y.)  212,  43  Am. 
Dec.  665;  Union  Associated  Press  v.  Press  Pub.  Ck>.,  24  Misc.  Rep.  610,  54 
N.  Y.  Supp.  183;  Pasthoff  v.  Banendahl,  6  N.  Y.  St.  Rep.  613;  Smith  v.  Sin- 
gleton, 2  McMul.  (S.  0.)  184,  30  Am.  Dec.  122;  Karr  y.  Barstow,  24  III.  580; 
Stanley  y.  Leahy,  87  111.  App.  465;  Miller  y.  Beck,  108  Iowa,  575,  79  N.  W. 
^44;  Gamer  y.  Henzlg,  15  Mo.  App.  591;  Bryant  y.  Reed,  34  Neb.  720,  52 
N.  W.  694;  Grimes  v.  Williams*  Estate,  113  Mich.  450.  71  N.  W.  835.  Plain- 
tiff, having  been  arrested  in  judicial  proceedings  which  were  entirely  void, 
brought  an  action  for  false  imprisonment  against  the  complaining  witness, 
the  magistrate,  and  the  constable  who  arrested  him,  and  recoyered  a  Judg- 
ment which  was  satisfied.  It  was  held  that  he  could  not  afterwards  bring 
an  action  for  such  imprisonment  against  the  sheriff  into  whose  custody  he 
was  delivered  by  the  constable;  and  this,  although  it  was  stated  in  the  first 
action  that  the  imprisonment  continued  till  the  time  of  plaintiff^s  delivery  to 
the  sheriff,  while  in  the  second  action  it  was  alleged  to  have  commenced  at 
that  time;  for  the  plaintiff  was  entitled,  to  recover  all  his  damages  in  the 
first  action,  and  satisfaction  of  the  judgment  rendered  therein  operated  as 
a  release  of  all  the  joint  wrongdoers.  Blackman  v.  Simpson,  120  Mich.  377, 
TO  N.  W.  573. 

•*»  Savage  v.  Stevens,  128  Mass.  254;   Mitchell  y.  Libbey,  33  Me.  74. 

•60  Putney  y.  O'Brien,  53  Iowa,  117,  4  N.  W.  891, 
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results  in  satisfaction  or  not,  will  release  the  others.*'*  But  it  must 
be  added  that  numerous  other  decisions  are  opposed  to  this  view, 
holding  that  nothing  short  of  actual  satisfaction  received  will  produce 
•his  result.®**  And  in  one  case  it  is  held  that  a  plea  setting  forth  a 
former  recovery  against  a  co-trespasser  and  a  voluntary  payment  of 
the  damages  and  costs  to  the  clerk  in  open  court  by  the  defendant  in 
that  judgment,  without  averring  that  the  plaintiff  accepted  such  pay- 
ment in  satisfaction  of  his  recovery,  is  bad  on  demurrer.*'"  A  recov- 
ery in  replevin  with  a  return  of  the  goods  bars  an  action  of  trespass 
against  the  same  and  other  parties  for  damages,  whether  the  dam- 
ages awarded  in  the  replevin  suit  have  been  paid  or  not,  because  the 
return  is  a  satisfaction  for  the  trespass.*'*  But  it  appears  that  where 
separate  actions  are  prosecuted  to  judgment  against  joint  tort-feasors, 
partial  execution  of  the  judgment  against  one  is  not  such  satisfaction 
as  will  release  the  other.*"  And  if,  while  separate  suits  are  pending 
against  several  joint  trespassers,  one  suit  is  settled  and  the  defend- 
ant therein  discharged,  although  it  was  the  intention  of  both  parties 
that  the  discharge  should  affect  only  the  cause  of  action  against  the 
defendant,  and  that  it  should  not  affect  t^e  plaintiff's  right  of  recov- 
ery in  the  other  suits,  it  will  yet  operate  as  a  discharge  of  the  entire 
cause  of  action  against  all,  and  there  can  be  no  recovery  in  the  other 
suits,  either  of  nominal  damages  or  of  costs.*** 

«tti  White  V.  PhUbrlck,  5  Me.  147.  17  Am.  Dec.  214;  BcMirdman  v.  Actf,  13 
Mich.  77,  87  Am.  Dee.  736;  Kenyon  v.  Woodnifif,  33  Mich.  310;  Flemlnf  v. 
McDonald,  50  Ind.  278,  19  Am.  Rep.  711;  Allen  v.  Wheatley,  3  Blackf.  (Ind.) 
332;  Smith  v.  Singleton.  2  McMul.  (S.  C.)  184,  39  Am.  Dec.  122. 

«62  Lovejoy  v.  Murray,  3  WaU.  1,  18  L.  Ed.  129;  Sheldon  v.  Klbbe,  3  Conn. 
214,  8  Am.  Dec.  176;  Norfolk  Lumber  Co.  v.  Simmons,  2  Marr.  (Del)  317.  43 
Atl.  163;  Page  y.  Freeman.  19  Mo.  421;  Knott  y.  Cunningham,  2  Sneed  (Tenn.^ 
204. 

6  58  Blann  v.  Cocheron,  20  Ala.  320. 

flB*Karr  v.  Barstow,  24  111.  580. 

«56  McVey  v.  Manatt.  80  Iowa,  132.  45  N.  W.  548. 

656  Ay  or  V.  Ashmead,  31  Conn.  447,  83  Am.  Dec.  154.     And  see  Spxur  t. 
North  Hudson  County  R.  Co.,  56  N.  J.  Law,  346,  28  Atl.  582. 
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Part  VII.'  Plrading  an  Estoppel  of  Record. 

i  783.    Heeemlty  of  PlMidlac  Prior  Adjudlcatloii. 

Upon  the  question,  whether  a  party  who  intends  to  rely  upon  a 
former  adjudication  as  conclusive  of  the  matters  presently  in  issue 
must  plead  it  as  an  estoppel,  on  pain  of  being  deprived  of  its  benefit 
as  a  claim  or  defense  if  he  omits  to  do  so,  or  whether  he  may  simply 
introduce  the  record  in  evidence,  with  the  same  final  effect  as  if  it 
had  been  pleaded, — ^the  authorities  are  by  no  means  in  harmony. 
In  England,  one  of  the  most  important  cases  contains  a  dictum  to  the 
effect  that  a  former  judgment  between  the  same  parties  is  "as  a  plea, 
a  bar,  and  as  evidence,  conclusive."  *"  But  notwithstanding  this,  an- 
other leading  case  decides  that  a  prior  adjudication  is  not  conclu- 
sive by  way  of  estoppel  unless  pleaded ;  that  if  it  is  merely  given  in 
evidence  under  the  general  issue,  it  amounts  to  no  more  than  a  mat- 
ter of  argument  or  inference,  and  the  jury  are  at  liberty  to  find  ac- 
cording to  the  truth  of  the  matter ;  and  this  rule  is  undoubtedly  sus- 
tained by  the  preponderance  of  authority  in  that  country,""**  and  in 
Canada.* "•  In  the  United  States  there  has  been  great  contrariety 
of  opinion.  Numerous  cases,  in  accordance  with  the  English  rule, 
hold  that  the  benefit  of  an  estoppel  by  record  is  waived  unless  it  is 
seasonably  interposed  by  plea."*®     In  one  state  it  is  said  that  if  the  cir- 

•»T  Duchess  of  Kingston's  Case,  20  How.  St  Tr.  478. 

•»«  Vooght  v.  Winch,  2  Bam.  &  Aid.  662;  Hannaford  v.  Hunn,  2  Car.  &  P. 
148;  Dimes  v.  Company  of  Proprietors  of  Qrand  Junction  Canal  Co.,  9  Q. 
B.  409;  Magrath  v.  Hardy,  4  Bing.  N.  C.  782;  Outram  v.  Morewood,  3  East, 
346;  Doe  v.  Huddart,  2  Comp.  M.  &  R.  316. 

•••  Hughes  T.  Rees,  9  Ont.  198. 

•«•  Fowler  v.  Halt,  10  Johns.  (N.  Y.)  Ill;  Derby  v.  Yale,  13  Hun  (N.  Y.) 
273;  Wright  y.  Butler.  6  Wend.  (N.  Y.)  281,  21  Am.  Dec.  323;  Bryson  v.  St. 
Helen,  79  Hun,  167,  29  N.  Y.  Supp.  524;  Reich  v.  Cochran.  74  Hun,  551,  26 
N.  Y.  Supp.  443;  Smith  v.  Elliott,  9  Pa.  345;  Water  Commissioners  of  City 
of  New  Bnmswick  v.  Cramer,  61  X.  J.  Law,  270,  39  Atl.  671,  68  Am.  St.  Rep. 
705;  Gray  v.  Pingry,  17  Vt  419,  44  Am.  Dec.  345;  Beall  v.  Walker,  26  W. 
Va.  741;  Brown  v.  Tillman,  121  Ala.  626,  25  South.  836;  Adams  v.  Yazoo  & 
M.  V.  R.  Co.,  77  Miss.  194,  24  South.  200;  Norton  v.  Norton  (Ky.)  25  S.  W. 
750:  Royalty  v.  Shirley  (Ky.)  53  S.  W.  1044;  Melss  v.  Gill.  44  Ohio  St.  253, 
6  N.  E.  &56;  Wann  v.  McXulty,  2  Gilman  (111.)  355,  43  Am.  Dec.  58;  Reilly  v. 
Bader,  50  Minn.  199,  52  N.  W.  522;   Gregory  v.  Kenyon,  34  Neb.  640,  52  N. 
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cumstances  and  course  of  proceedings  admit,  a  defendant  who  relies 
upon  a  former  judgment  must  plead  it,  so  as  to  give  the  plaintiff  an 
opportimity  to  set  up  any  objection  he  may  have  to  its  validity.***  In 
another,  "it  is  the  settled  rule  of  pleading  that  where  a  party  makes 
a  judgment  of  a  court  the  foundation  of  his  action  or  defense,  he 
must  make  the  record  of  such  judgment,  or  a  transcript  of  it,  a  part 
of  the  pleading  setting  it  up,  as  in  case  of  written  instruments.  For- 
mer recover)'  cannot  be  given  in  evidence  under  the  general  denial"  ••' 
In  Arkansas,  "where  it  is  necessary  to  plead  a  former  judgment 
in  bar  of  an  action,  it  cannot  be  given  in  evidence  unless  pleaded, 
because  of  the  general  rule  that  the  proof  must  correspond  with  the 
allegations."  •*"  So  in  equity,  a  former  decree,  to  be  a  defense,  must 
be  pleaded  or  relied  on  in  the  answer  as  a  bar,  and  it  is  not  enough 
to  read  it  at  the  hearing.***  But  these  views,  as  we  shall  presently 
show,  are  not  supported  by  the  majority  of  the  decisions  of  the  Amer- 
ican courts.  On  the  contrary,  the  general  tendency  is  to  attach  the 
same  final  and  conclusive  effect  to  a  prior  adjudication  wherever  and 
whenever  it  is  set  up,  whether  that  be  done  by  plea  or  in  the  course 
of  the  evidence, 

§  784.    Wliere  tbere  im  no  Opportunity  to  Plead* 

A  former  recovery  in  which  the  same  matter  was  tried  and  deter- 
mined upon  the^  merits,  may  be  given  in  evidence  without  being 
specially  pleaded,  wherever  the  party,  plaintiff  or  defendant,  had  no 
opportunity  to  plead  the  judgment  specially,  and  its  effect,  in  such 
case,  is  equally  conclusive  as  if  it  had  been  pleaded.***    "Conceding 

W.  685;  Kilpatrick  v.  Kansas  City  &  B.  R.  Co.,  38  Neb.  620,  57  N.  W.  6M. 
41  Am.  St.  Rep.  741;  Josepbl  v.  Mady  Clothing  Co.,  13  Mont.  195,  33  Pac.  1; 
State  V.  Board  of  Com'rs  ot  Washoe  Co.,  12  Nev.  17;  Boston  &  C.  Smelting 
Co.  V.  Reed,  23  Colo.  523,  48  Pac.  515;  Brown  v.  Campbell,  110  Cal.  644.  « 
Pac.  12. 
««i  Murray  v.  Murray,  6  Or.  26;  Bays  v.  Trulson,  25  Or.  109,  35  Pac.  26, 

662  Brady  v.  Murphy,  19  Ind.  258.  See  First  Nat  Bank  of  Huntington  t. 
Williams.  126  Ind.  423,  26  N.  E.  75. 

668  state  V.  Spikes,  33  Ark.  801. 

664  Lyon  V.  Tallmadge.  14  Johns.  (N.  Y.)  501;  Tnrley  v.  Turley,  85  Tenn. 
251,  1  S.  W.  891. 

663  Rcgina  V.  Haughton.  1  El.  &  Bl.  601;  Chase  v.  Walker,  26  Me.  55S: 
Dame  v.  Wingate,  12  N.  H.  291;   Gray  v.  Pingry,  17  Vt  419,  44  Am.  Dec.  315; 
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the  general  rule  to  be  as  claimed  by  appellant,  that  estoppel  by  for- 
mer judgment  must  be  specially  pleaded,  it  does  not  apply  where 
no  opportunity  to  plead  the  estoppel  is  given.  In  such  case  the 
record  may  be  given  in  evidence  with  the  same  conclusive  effect  as 
if  it  had  been  specially  pleaded."  •**•  For  example,  the  defendant  may 
give  the  prior  adjudication  in  evidence  under  the  plea  of  "not  guilty" 
in  ejectment  and  trover,  no  other  plea  being  allowed  in  those  actions ; 
and  the  plaintiff  may  give  the  judgment  in  evidence  in  answer  to  any 
matter  of  defense  which  was  not  specially  pleaded,  for  he  had  no  op- 
portunity to  reply  the  estoppel."*^  So  a  former  judgment  may  be 
given  in  evidence  under  the  general  issue  when  such  judgment  was 
rendered  subsequent  to  the  entry  of  the  plea  of  general  issue.*** 

f  785.    Wlien  Admissible  under  General  Issue. 

Before  the  question  of  the  conclusiveness  of  a  former  judgment 
which  has  not  been  pleaded  can  be  finally  determined,  it  is  neces- 
sary to  furnish  an  answer  to  another  question,  viz.,  in  what  cases 
such  prior  adjudication  is  admissible  as  evidence  under  the  plea  of 
the  general  issue.  In  some  of  the  states  there  seems  to  be  no  re- 
striction whatever  in  this  regard.  Whether  conclusive  or  not,  the 
judgment  is  always  receivable  as  evidence.  "The  defense  of  former 
recovery  or  adjudication  can  be  as  well  taken  advantage  of  under 
the  general  issue  as  by  a* special  plea  in  bar.  This  seems  now  to  be 
the  more  liberal  practice."  •••  In  Massachusetts,  under  the  statutes, 
if  the  judgment  be  a  fact  relied  upon  in  avoidance  of  the  action,  it 
must  be  set  forth  in  the  answer.     Such  a  judgment,  of  a  peculiar 

Isaacs  V.  Clark,  12  Vt.  692,  36  Am.  Dec.  372;  Perkins  v.  Walker,  19  Vt.  144; 
Beebe  v.  EUiott,  4  Barb.  (N.  Y.)  457;  Wright  v.  Butter,  6  Wend.  (N.  Y.)  284, 
21  Am.  Dec.  323;  Wood  v.  Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  603; 
Young  V.  Rummell,  2  HiU  (N.  Y.)  478,  38  Am.  Dec.  594;  Dows  v.  McMichael, 
t;  Paige  (N.  Y.)  139;  Ward  v.  Ward.  22  N.  J.  Law,  699;  Sheldon  v.  Patterson, 
Th*  III.  507;  Flandreau  t.  Downey,  23  Cal.  354;  Jackson  v.  Lodge,  36  Cal.  28; 
McNalr  V.  O'Fallon,  8  Mo.  188;  Wilkes  v.  Davies,  8  Wash.  112,  35  Pac.  Gil, 
23  L.  R.  A.  103. 

••«  Clink  V.  Thurston,  47  Cal.  21. 

••T  Young  V.  Rummell,  2  Hill  (N.  Y.)  478,  38  Am.  Dec.  594. 

e««  Emery  v.  Fowler,  39  Me.  326,  63  Am.  Dec.  627. 

•••George  v.  Gillespie,  1  G.  Greene  (Iowa)  421.  See,  also.  Renkert  v.  Elli- 
ott, 11  Lea  (Tenn.)  235,  250;  Fowlkes  v.  State,  14  Lea  (Tenn.)  14. 
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nature^  is  a  discharge  in  bankruptcy  or  insolvency.  But  if  the  judg- 
ment be  an  adjudication  between  the  same  parties,  and  against  the 
plaintiff,  of  issues  which  tend  directly  to  disprove  the  allegations  con- 
tained in  the  declaration,  then  it  is  admissible  in  evidence  under  an 
answer  denying  those  allegations.*^*^  But  the  rule  generally  followed 
at  common  law — ^independent  of  special  statutes  and  of  the  changes 
wrought  by  the  introduction  of  the  code  practice  in  several  of  the 
states — is  thus  given:  "The  defendant  may  give  the  judgment  in 
evidence  under  the  general  issue  in  those  cases  where  other  matters 
in  discharge  of  the  action  can  be  proved  under  that  issue;  as  in 
ejectment,  assumpsit,  and  actions  on  the  case,  or  where  he  is  sued 
for  an  act  done  as  a  public  officer,  and  is  not,  therefore,  required 
to  plead  specially."  •'*  There  is  no  doubt,  for  example,  that  in  the 
action  of  assumpsit,  the  record  of  a  former  judgment  between  the 
parties  may  be  given  in  evidence  under  the  general  issue.*^*  In  the 
language  of  the  supreme  court  of  the  United  States :  "It  has  been 
long  since  established  that  under  non  assumpsit  the  defendant  may 
give  in  evidence  anything  which  shows  that  no  debt  was  due  at  the 
time  when  the  action  was  commenced,  whether  it  arise  from  an 
inherent  defect  in  the  original  promise  or  a  subsequent  discharge 
and  satisfaction.  And  the  precise  point  now  in  controversy  has  been 
adjudged  to  be  completely  within  the  rule.     If  the  former  judgment 

• 

•TO  Foye  v.  Patch,  132  Mass.  105;  Gen.  St.  Mass.  c.  129. 

«Ti  Young  V.  Rummen,  2  HHl  (N.  Y.)  478,  38  Am.  Dec.  594. 

«72  Stafford  v.  Clark,  2  BIng.  377;  Young  v.  Black,  7  Cranch,  565,  3  L.  TA. 
440;  Bartels  v.  ScheU  (O.  C.)  16  Fed.  341;  MUler  v.  Manlce.  6  HIU  (X.  Yj 
124;  Wood  v.  Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  603;  Carvm  v.  Gar- 
rigues,  5  Pa.  152;  Finley  v.  Hanbest,  30  Pa.  190;  Cook  v.  Field,  3  Ala.  ra 
36  Am.  Dec.  436;  Lampton  v.  Jones,  5  T.  B.  Mon.  (Ky.)  235;  Cook  ▼.  VImont 
6  T.  B.  Mon.  (Ky.)  2<S4,  17  Am.  Dec.  157;  Reynolds  v.  Stansbury.  20  Ohiti, 
344,  55  Am.  Dec.  459  (oveiTuling  Innian  v.  Jenkins,  3  Ohio,  271);  Wano  r- 
MoNulty,  2  Oilman  (111.)  355,  43  Am.  Dec.  58;  Young  ▼.  Bummell,  2  Hill  •>' 
Y.)  478,  38  Am.  Dec.  594.  In  the  case  last  cited  it  was  admitted  that  Fowl«r 
V.  Unit,  10  Johns.  (N.  Y.)  111.  was  to  the  contrary,  but  the  court  sngjfertfd 
that  that  case  was  virtually  overruled  in  Wilt  v.  Ogden,  13  Johns.  (S,  Y.)  **. 
and  SiU  v.  Koud,  15  Johns.  (N.  Y.)  230.  In  Coles  v.  Carter,  6  Cow.  iS.  Tj 
091,  it  was  held  that  a  former  recovery  could  not  be  given  in  evidence  undrt* 
the  general  issue;  but  the  action  was  trespass,  where  all  matters  of  defense 
which  admit  the  original  wrong  must  be  specially  pleaded.  Aa  to  tctioDS 
4>n  contract,  compare  BlackweU  t.  DibbreU  (N.  C.)  9  S.  EL  192. 
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had  been  for  the  plaintiff,  there  would  be  no  doubt  that  it  would  have 
extinguished  the  demand,  and  it  is  no  less  conclusive  because  it  was 
for  the  defendant."  ®^*  Similar  principles  are  applicable  to  an  action 
of  case.  As  Lord  Mansfield  said:  "An  action  upon  the  case  is 
founded  upon  the  mere  justice  and  conscience  of  the  plaintiff's  case, 
and  is  in  the  nature  of  a  bill  in  equity,  and,  in  effect,  is  so;  and 
therefore  a  former  recovery,  release,  or  satisfaction  need  not  be 
pleaded  but  may  be  given  in  evidence.  For  whatever  will,  in  equity 
and  conscience,  according  to  the  circumstances  of  the  case,  bar  the 
plaintiff's  recovery,  may,  in  this  action,  be  given  in  evidence  by  the 
defendant;  because  the  plaintiff  must  recover  upon  the  justice  and 
conscience  of  his  case,  and  upon  that  only."  •^^  So  also  an  estoppel 
may  be  given  in  evidence  under  the  general  issue  in  ejectment,  at 
least  in  jurisdictions  where  special  pleading  is  not  allowed  in  that 
action,  and  for  that  reason  there  is  no  opportunity  to  set  up  the 
judgment  by  way  of  plea.*^*  It  is  also  held  that  a  former  recovery 
may  be  given  in  evidence  under  the  plea  of  nil  debet  in  an  action  of 
debt.*^'  And  in  a  trial  upon  a  writ  of  audita  querela,  a  prior  judgment 
for  the  defendant,  for  the  same  cause  of  action,  may  be  either  pleaded 
in  bar  as  an  estoppel  or  given  in  evidence  under  the  plea  of  "not 
guilty."  *''''     But  it  is  otherwise  in  the  action  of  trespass.*^® 

f  786.    Waiver  of  Estoppel  by  Failure  to  Plead* 

It  is  next  to  be  observed  that,  even  conceding  that  a  former  judg- 
ment is  conclusive  when  merely  given  in  evidence,  cases  will  some- 
times arise  in  which  the  party  will  lose  the  benefit  of  the  estoppel 
unless  he  so  frames  his  pleadings  as  to  bring  it  within  the  issues.®^* 

•78  Young  V.  Black,  7  Crnnch,  5G5,  3  L.  Ed.  440. 

«•*  Bird  V.  Randall,  3  Burrows,  1353;   Gilchrist  v.  Bale,  8  Watts  (Pa.)  355, 

34  Am.  Dec.  469;  Jones  v.  Weatbersbee,  4  Strob.  (S.  0.)  50,  51  Am.  Dec.  653. 
«75  Wood  V.  Jackson,  8  Wend.  (X.  Y.)  9,  22  Am.  Dec.  603. 

«76  Welsh  V.  Llndo,  1  Cranch,  C.  C.  508,  Fed.  Cas.  No.  17,409. 
•"  Mussey  v.  White,  58  Vt.  45,  3  Atl.  319. 

•"Coles  V.  Carter,  6  Cow.  (N.  Y.)  091;  Jones  v.  Lavender,  55  Ga.  228; 
KriRgs  V.  MUburn,  40  Mich.  512.    Compare  Stancill  v.  James,  126  N.  O.  190, 

35  S.  B,  245. 

•'»  See  Bryar  v.  Campbell,  177  U.  S.  649,  20  Sup.  Ct.  794,  44  L.  Ed.  926; 
Mack  V.  Levy  (C.  O.)  60  Fed.  751;  House  v.  Lockwood,  63  Hun,  630,  17  N.  Y. 
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Thus,  for  example,  in  an  action  on  the  case  for  the  continuance  of  a 
nuisance  caused  by  the  erection  of  a  dam,  a  verdict  and  judgment 
for  the  plaintiff  in  a  former  action,  in  which  the  same  matter  was  in 
controversy  between  the  parties,  will  be  conclusive  evidence.  But 
in  such  action,  in  order  to  avail  himself  of  this  conclusiveness,  the 
plaintiff'  must  take  care  not  to  waive  it  by  his  manner  of  pleading 
As,  if  the  defendant  pleads  a  license,  and  the  plaintiff  does  not,  in 
his  replication,  rely  upon  the  estoppel  of  the  former  judgment,  but 
replies  "no  license,"  then  the  jury  are  not  precluded  from  inquiring 
into  the  truth  of  the  case.*** 

'     §  787*    ConeliuiTenesB  of  Jndcmeat  wlien  not  Pleaded* 

Supposing  the  particular  action  to  be  such  that  the  record  of  a 
former  adjudication  between  the  same  parties  will  be  admissible  in 
evidence,  although  it  has  not  been  specially  pleaded,  and  that  the 
benefit  of  the  estoppel  has  not  been  waived  as  indicated  in  the  pre- 
ceding section,  it  remains  to  inquire  whether  or  not  the  judgment, 
when  so  offered,  will  be  conclusive  upon  the  issues  to  which  it  is 
relevant.  On  this  question,  as  we  have  already  stated,  there  exists 
the  greatest  contrariety  of  opinion.  On  the  one  hand,  the  majority 
of  the  English  decisions,  together  with  a  large  number  of  authorities 
in  this  country,  are  positive  in  declaring  that  where  a  party  has  an 
option  whether  to  plead  a  former  recovery  or  to  give  it  in  evidence 
under  the  general  issue  (as  is  the  case  in  assumpsit),  and  chooses  the 
latter  course,  it  will  not  be  conclusive,  but  only  persuasive  evidence, 
and  the  jury  will  be  at  liberty  to  find  according  to  the  truth  of  the 
matter.*®^     But  on  the  other  hand,  both  the  preponderance  of  au- 

Supp.  817;  Crnnillsh'8  Adm*r  v.  Shenandoah  Val.  R.  Co.,  45  W.  Va.  5GT,  32 
8.  E.  234;  Cherry  v.  York  (Tenn.  Ch.  App.)  47  S.  W.  184. 

•«o  Kllheffer  v.  Herr,  17  Serg.  &  R.  (Pa.)  319.  17  Am.  Dec.  658. 

«8i  Vooght  V.  Winch,  2  Bnrn.  &  Aid.  C(52;  Redmond  v.  Coffin,  2  Der.  Oi. 
437;  Ferguson  v.  Miller,  5  Ohio,  460;  Cooley  v.  Brayton,  16  Iowa,  10;  aeatc»n 
V.  Chambliss,  6  Rand.  (Va.)  86;  Blandy  v.  Griffith,  3  Fish.  Pat  Gas.  OOa 
Fed.  Gas.  No.  1,529;  Wann  v.  McNulty,  2  GUman  (111.)  355,  43  Am.  Dec.  5S; 
Jackson  v.  Wood,  3  Wend.  (X.  Y.)  27;  Wood  v.  Jackson,  8  Wend.  (X.  Y.)  9, 
22  Am.  Dec.  603;  Gray  v.  Pingry,  17  Vt.  419,  44  Am.  Dec.  345;  Isaart  t. 
Clark,  12  Vt.  692,  36  Am.  Dec.  372;  Smith  v.  EUiott,  9  Pn.  345.  In  the  c«« 
of  Miller  v.  Manlce,  6  Hill  (N.  Y.)  114,  124,  Caianeellor  Walworth  said:  -!♦ 
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thority,  in  this  country,  and  the  weight  of  sound  legal  reason  sustain 
the  doctrine  that  the  former  judgment,  if  admissible  under  the  gen- 
eral issue,  is  just  as  conclusive  when  so  presented  as  if  it  had  been 
specially  set  up  by  a  plea  in  bar.***     Certain  other  cases,  without 

appears  to  be  pretty  well  settled  that  in  actions  of  assumpsit,  where  anything 
which  shows  that  the  plaintiff  has  no  subsisting  right  of  action  may  be  given 
In  evidence  under  the  general  Issue,  a  former  verdict  and  judgment  may  be 
given  in  evidence  without  being  pleaded.  Young  v.  Black,  7  Granch,  565,  3 
L.  Ed,  440;  Kllheffer  v.  Herr,  17  Serg.  &  R.  (Pa.)  322,  17  Am.  Dec.  658; 
Wood  V.  Jackson,  8  Wend.  (N.  Y.)  9,  22  Am.  Dec.  603.  But  it  does  not  ap- 
pear to  be  perfectly  settled  in  England  that  the  former  recovery,  when  given 
In  evidence  under  the  general  issue  in  assumpsit,  where  It  might  have  been 
pleaded,  is  conclusive  as  a  flat  bar,  as  It  would  have  been  if  pleaded  in  bar 
of  the  second  suit  See  Stafford  v..  Clark,  1  C^r.  &  P.  403,  9  J.  B.  Moore, 
724.  The  cases  in  which  the  courts  in  this  state  and  in  England  have  held 
the  former  verdict  and  Judgment  conclusive  as  a  bar,  when  given  In  evidence 
without  being  pleaded,  are  those  in  which  the  party  insisting  upon  the 
estoppel  has  had  no  opportunity  to  plead  it,  as  in  an  action  of  ejectment, 
where  special  pleading  is  not  allowed  (Wood  v.  Jackson,  8  Wend.  [N.  Y.] 
35,  22  Am.  Dec.  603),  or  in  cases  where  the  plalntlflT's  own  title  Is  by  estoppel, 
and  the  defendant,  by  his  pleading,  does  not  give  him  an  opportunity  to  reply 
the  estoppel.  Wright  v.  Butier,  6  Wend.  (N.  Y.)  284,  21  Am.  Dec.  323;  Burt 
V.  Stemburgh,  4  Cow.  (N.  Y.)  559,  15  Am.  Dec.  402.  The  general  rule,  how- 
ever, unquestionably  is,  that  where  the  party  in  whose  favor  the  former 
verdict  and  Judgment  were  rendered  wishes  to  rely  on  them  as  a  conclusive 
bar,  or  as  an  estoppel,  he  must  plead  such  former  Judgment  In  bar,  if  he 
has  an  opportunity  to  do  so.  And  if  he  neglects  to  set  it  up  by  pleading, 
and  puts  the  same  matter  again  in  issue  to  be  tried,  the  Jury  may  decide 
Buch  issue  according  to  the  right  and  Justice  of  the  case  as  it  appears  to 
them  from  the  evidence,  notwithstanding  the  verdict  and  Judgment  In  the 
former  suit.  Trevlvan  v.  Lawrence,  1  Salk.  276;  Chitram  v.  Morewood,  3 
East.  346;  Howard  v.  Mitchell,  14  Mass.  241;  Kllheffer  v.  Herr,  17  Serg.  & 
U.  (Pa.)  319,  17  Am.  Dec.  658." 

•«»  Duchess  of  Kingston's  Case,  20  How.  St  Tr.  538;  Bh-d  v.  Randall,  3 
Burrows.  1353;  Southern  Pac.  R.  Co.  v.  United  States,  168  U.  S.  1,  18  Sup. 
Ct.  18,  42  L.  Ed.  355;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  7  O.  C.  A. 
442,  58  Fed.  721;  Adams  v.  Barnes,  17  Mass.  365;  Betts  v.  Starr,  5  Conn. 
•VjO.  13  Am.  Dec.  94;  Bradford  v.  Burgess,  20  R.  I.  290,  38  Atl.  975;  Beebe 
V.  Elliott,  4  Barb.  (N.  Y.)  457;  Wright  v.  Butier,  6  Wend.  (N.  Y.)  284,  21 
Am.  Dec.  328;  Gardner  v.  Buckbee,  3  Cow.  (N.  Y.)  120,  15  Am.  Dec.  256; 
Burt  V.  Stemburgh,  4  Cow.  (N.  Y.)  559,  15  Am.  Dec.  402;  Nlles  v.  Totman, 
a  Barb.  (N.  Y.)  594;  White  v.  Coatsworth,  6  N.  Y.  137;  Fritz  v.  Tompkins, 
18  Misc.  Rep.  514,  41  N.  Y.  Supp.  985;  Drake  v.  New  York  Suburban  Water 
Co.,  26  App.  Div.  499,  50  N.  Y.  Supp.  826;  Foulke  v.  Thalmessinger,  1  App. 
Div.  598,  37  N.  Y.  Supp.  563;  Marsh  v.  Pier,  4  Rawle  (Pa.)  288,  26  Am.  Dec. 
131;  Westcott  v.  Edmunds,  08  Pa.  34;   Beall  y.  Pearre,  12  Md.  550;   Jones 
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going  to  the  same  lengths  with  the  authorities  last  cited,  have  favored 
the  rtile  that,  aside  irom  the  question  whether  a  former  judgment 
is  conclusive  as  a  bar,  if  not  pleaded,  it  is  certainly  admissible  as 
evidence  of  the  same  facts  arising  in  another  suit.  That  is,  when 
the  former  judgment  was  rendered  between  the  same  parties,  but 
upon  a  different  cause  of  action,  so  that  it  would  not  constitute  a 
bar  to  the  prosecution  of  the  present  suit,  but  is  relied  on  as  a 
conclusive  determination  of  certain  facts,  issues,  or  controversies 
common  to  the  two  suits,  it  is  not  necessary  to  plead  it  specially, 
but  it  may  be  introduced  in  evidence,  with  conclusive  effect.*** 

§  788.    Arswnents  on  the  Questioa. 

The  best  legal  reason,  as  well  as  the  soundest  considerations  of 
public  policy,  apparently  require  that  the  same  attribute  of  con- 
clusiveness should  attach  to  the  judgment  however  it  may  be  pre- 
sented. The  chief  arguments  in  support  of  this  view  were  clearly 
and  forcibly  stated  in  an  early  Pennsylvania  decision,  from  which 
we  quote  as  follows :  "The  propriety  of  those  decisions  which  have 
admitted  a  judgment  in  a  former  suit  to  be  given  in  evidence  to  a 
jury  on  the  trial  of  a  second  suit  for  the  same  cause,  between  the 
same  parties  or  those  claiming  under  them,  but  at  the  same  time 
have  held  that  the  jury  were  not  absolutely  bound  by  such  judg- 
ment because  it  was  not  pleaded,  may  well  be  questioned.  The 
maxim,  *nemo  debet  bis  vexari  si  constat  curiae  quod  sit  pro  una 
et  eadem  causa,'  being  considered,  as  doubtless  it  was,  establishetl 
for  the  benefit  and  protection  of  the  party,  he  may  therefore  waive 
it,  and  unquestionably,  so  far  as  he  individually  is  concerned,  there 

V.  Weathersbee,  4  Strob.  (S.  C.)  50,  51  Am.  Dec.  653;  Little  t.  Barlow,  37 
Fla.  232,  20  Soutb.  240,  53  Am.  St.  Rep.  249;  Cannon  v.  Brame,  45  Ala.  202: 
Warwick  v.  Underwood,  3  Head  (Tenn.)  238,  75  Am.  Dec.  767;  Garln  v. 
draydon.  41  Ind.  559;  Gray  v.  GillUan,  15  lU.  453,  00  Am.  Dec.  761;  Unton 
Pac.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  57  111.  App.  430;  Offutt  v.  John. 
8  Mo.  120,  40  Am.  Dec.  125;  Strong  v.  Phoenix  Ins.  Co.,  G2  Mo.  289,  21  Am. 
Rep.  417;   Garton  v.  Botts,  73  Mo.  274;   Flandreau  v.  Downey,  23  Cal.  35t 

688  Krekeler  v.  Ritter,  62  N.  Y.  372;  Marston  v.  Swett,  66  N.  Y.  20a  23 
Am.  Rep.  43;  Foulke  v.  Thalmesslnger.  158  N.  Y.  725,  53  X.  E.  1125:  Lanco 
V.  Shaughnessy,  86  Hun,  411.  33  N.  Y.  Supp.  515;  Swank  v.  St.  Paul  CItr 
Ry.  Co.,  61  Minn.  423,  03  N.  W.  1088;  Bell  v.  Raymond,  18  Conn.  91;  Walker 
V.  Chase,  53  Me.  258. 
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can  be  no  rational  objection  to  his  doing  so.  But  then  it  ought 
to  be  recollected  that  the  community  has  also  an  equal  interest  and 
concern  in  the  matter,  on  account  of  its  peace  and  quiet,  which 
ought  not  to  be  disturbed  at  the  will  aud  pleasure  of  every  individual 
in  order  to  gratify  vindictive  and  litigious  feeUngs.  Hence  it  would 
seem  to  follow  that  wherever,  on  the  trial  of  a  cause,  from  the  state 
of  the  pleadings  in  it,  the  record  of  a  judgment  rendered  by  a  com- 
petent tribunal  upon  the  merits  in  a  former  action  for  the  same 
cause,  between  the  same  parties  or  those  claiming  under  them,  is 
properly  given  in  evidence  to  the  jury,  it  ought  to  be  considered 
conclusively  binding  on  both  court  and  jury,  and  to  preclude  all 
further  inquiry  in  the  cause ;  otherwise  the  rule  or  maxim,  'expedit 
reipublicae  ut  sit  finis  litium,'  which  is  as  old  as  the  law  itself,  and  a 
part  of  it,  will  be  exploded  and  entirely  disregarded.  But  if  it  be 
part  of  our  law,  as  seems  to  be  admitted  by  all  that  it  is,  it  appears 
to  me  that  the  court  and  jury  are  clearly  bound  by  it,  and  not  at 
liberty  to  find  against  such  former  judgment.  A  contrary  doctrine, 
as  it  seems  to  me,  subjects  the  public  peace  and  quiet  to  the  will  or 
neglect  of  individuals,  and  prefers  the  gratification  of  a  litigious  dis- 
position on  the  part  of  suitors  to  the  preservation  of  the  public 
tranquillity  and  happiness.  The  result,  among  other  things,  would 
be  that  the  tribtmals  of  the  state  would  be  bound  to  give  their  time 
and  attention  to  the  trial  of  new  actions,  for  the  same  causes  tried 
once  or  oftener  in  former  actions  between  the  same  parties  or  privies, 
without  any  other  limitation  than  the  will  of  the  parties  litigant,  to 
the  great  delay  and  injury,  if  not  exclusion  occasionally,  of  other 
causes  which  never  have  passed  in  rem  judicatam.  The  effect  of 
thef  judgment  of  a  court  having  jurisdiction  over  the  subject-matter 
of  controversy  between  the  parties,  even  as  an  estoppel,  is  very 
different  from  an  estoppel  arising  from  the  act  of  the  party  himself, 
in  making  a  deed  of  indenture,  etc.,  which  may  or  may  not  be  en- 
forced at  the  election  of  the  other  party;  because  whatever  the 
parties  have  done  by  compact  they  may  undo  by  the  same  means. 
But  a  judgment  of  a  proper  court,  being  the  sentence  or  conclusion 
of  the  law  upon  the  facts  contained  within  the  record,  puts  an  end 
to  all  further  litigation  on  account  of  the  same  matter,  and  becomes 
the  law  of  the  case,  which  cannot  be  changed  or  altered,  even  by  the 
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consent  of  the  parties,  and  is  not  only  binding  upon  them  but  upon 
the  courts  and  juries  ever  afterwards,  as  long  as  it  shall  remain  in 
force  and  unreversed."  "•*  For  another  consideration,  "it  has  been 
well  remarked  that  it  appears  inconsistent  that. the  authority  of  a 
res  judicata  should  govern  the  court,  when  the  matter  is  referred  to 
them  by  pleading,  biit  that  a  jury  should  be  at  liberty  altogether  to 
disregard  it,  when  the  matter  is  referred  to  them  in  evidence;  and 
that  the  operation  of  so  important  a  principle  should  be  left  to  de- 
pend upon  the  technical  forms  of  pleading  in  particular  actions. 
And  notwithstanding  there  are  many  respectable  opposing  decisions, 
the  weight  of  authority,  at  least  in  the  United  States,  is  believed  to 
be  in  favor  of  the  position  that  when  a  former  recovery  is  given  in 
evidence,  it  is  equally  conclusive  in  its  effect  as  if  it  were  specially 
pleaded  by  way  of  estoppel."  •*" 

§  780.    Under  Code  Praotlee. 

In  those  states  which  have  adopted  the  code  system  of  pleading, 
the  rules  concerning  the  admissibility  of  a  judgment  not  specially 
pleaded  have  been  materially  changed.  Thus  in  New  York,  **prior 
to  the  code,  a  former  suit  and  recovery  for  the  same  cause  of  action 
could  be  given  in  evidence  under  the  plea  of  the  general  issue,  in 
actions  like  ejectment  and  trover,  in  which  special  pleas  were  not 
allowed.  But  now  the  answer  of  the  defendant,  in  every  case,  must 
contam  a  statement  of  'any  ^new  matter  constituting  a  defense/ 
Hence  a  former  recovery,  whether  obtained  before  or  after  the  join- 
ing of  the  issue,  cannot  be  given  in  evidence,  in  any  action  what- 
ever, under  a  general  denial  of  the  allegations  in  the  complaint,  or 
under  an  allegation,  in  the  answer,  of  the  pendency  of  the  action 
wherein  the  recovery  was  had."  ''*•  And  the  rule  is  the  same  in 
California."®^     In  Indiana,  where  the  statute  provides  that  "under  a 

«8*  Marsh  v.  Pier,  4  Rawle,  273,  288,  26  Am.  Dec.  131. 

•80  1  Greenl.  Ev.  S  531.    See,  also,  Chamberlain  v.  Carlisle,  26  X.  H.  540. 

•86  Hendricks  v.  Decker,  35  Barb.  298;  BrazUl  v.  Isham,  12  X.  Y.  9.  S^ 
see,  as  to  Louisiana  and  Missouri,  In  re  Scarborough,  44  La.  Aon.  2S8.  10 
South.  858;  Preferred  Ace.  Ins.  Co.  v.  Barker,  35  C.  O.  A.  250,  93  Fed.  15S; 
Glenn  v.  Priest  (C.  C.)  48  Fed.  19. 

•«T  Piercy  v.  Sabin,  10  Cal.  22,  70  Am.  Dec.  G92;  Brown  v.  OampbcU.  110 
Cal.  G44,  43  Pac.  12. 
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mere  denial  of  any  allegation,  no  evidence  shall  be  introduced  which 
does  not  tend  to  negative  what  the  party  making  the  allegation  is 
bound  to  prove,"  it  is  held  that  the  record  of  a  former  recovery  is  not 
admissible  as  evidence,  under  a  plea  of  general  denial,  unless  proof 
of  the  former  suit  be  necessary  under  the  averments  of  the  com- 
plaint.***  In  Georgia,  the  code  directs  that  "matter  in  avoidance" 
shall  be  specially  pleaded.  It  is  held  that  a  former  recovery  comes 
within  this  rule  and  is  not  admissible  under  the  general  issue."***  In 
Ohio,  when  an  answer  sets  up  new  matter,  and  the  plaintiff  relies 
upon  the  estoppel  of  a  former  judgment,  involving  the  determina- 
tion of  such  matter,  he  should  plead  such  prior  adjudication;  it  is 
not  admissible  in  evidence  under  a  general  or  special  denial  of  the 
new  matter  contained  in  the  answer.**®  But  in  California,  upon  this 
particular  point,  the  rule  is  otherwise,  there  being  there  no  replica- 
tion to  the  answer.**^ 

f  700.    Requisites  of  Plea  of  Former  Jndsinent. 

In  regard  to  the  degree  of  strictness  and  .technicality  required  in 
pleading  an  estoppel  by  record,  it  is  important  to  observe  the  dis- 
tinction between  the  case  where  the  former  judgment  is  relied  on 
in  bar  of  the  present  action,  and  the  case  where  it  is  put  forward 
as  a  conclusive  determination  of  some  of  the  issues.  As  stated  by 
the  supreme  court  of  the  United  States,  "when  the  record  of  a 
former  judgment  is  set  up  as  establishing  some  collateral  fact  in- 
volved in  a  subsequent  controversy,  it  must  be  pleaded  strictly  as 
an  estoppel,  and  the  rule  is  that  such  a  pleading  must  be  framed 
with  great  certainty,  as  it  cannot  be  aided  by  any  intendment.  But 
when  a  former  judgment  is  set  up  in  bar  of  an  action,  or  as  having 
determined  the  entire  merits  of  the  controversy,  it  is  not  required 
to  be  pleaded  with  any  greater  strictness  than  any  other  plea  in 
bar,  or  any  plea  in  avoidance  of  the  matters  alleged  in  the  ante- 
cedent pleading  of  the  opposite  party."  ••* 

«»« Norrls  V.  Amos,  15  Ind.  365. 

••»  Greaves  v.  Mlddlebrooks,  59  Ga.  240. 

«»« Fanning  v.  Hlbernla  Ins.  Co.,  37  Ohio  St.  344,  41  Am.  Rep.  517. 

99iAVix8on  V.  Devlne,  67  Cal.  341,  7  Pac.  776. 

•»2  City  of  Am-ora  T.  West,  7  WaU.  82,  19  L.  Ed.  42.    A  Judgment  is  suf- 
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It  has  been  held  that  a  plea  of  former  recovery  which  contains  nei- 
ther a  recital  of  the  term  of  court  at  which  the  judgment  relied  on 
as  a  bar  was  recovered,  nor  the  date  of  its  rendition,  is  bad  on  de- 
murrer.***  But  the  later  cases  favor  the  view  that  the  plea  is  suffi- 
cient in  this  respect  if  it  distinctly  shows  that  the  judgment  relied 
on  was  rendered  before  the  institution  of  the  suit  at  bar;  or  that, 
although  the  failure  to  aUege  a  date  may  be  ground  for  a  motion  to 
make  more  certain,  it  will  not  render  the  plea  vulnerable  to  a  de- 
murrer.*** 

It  is  especially  necessary  that  the  plea  should  show  the  identity 
of  the  causes  of  action  or  matters  in  litigation  in  the  two  actions, 
or  that  the  issues  upon  which  the  former  judgment  is  alleged  to  be 
conclusive  are  identically  the  same  with  those  set  up  and  detennined 
in  the  former  suit,  or  were  within  the  scope  of  the  controversy  there 
involved  and  might  have  been  litigated  and  determined  therein.*** 
It  is  said  that  the  plea  is  sufficient  in  this  respect  if  it  alleges  that  the 
former  action  was  "for  the  same  identical  debts  and  causes  of  action 
as  are  set  forth  in  the  case  at  bar,  the  same  identical  debts  and  causes 
of  action  being  pleaded  in  the  complaint  as  were  pleaded  in  the  com- 
plaint in  the  action  first  brought,  and  none  others."  •••  But  in  an 
action  on  a  contract,  a  plea  of  former  recovery  "for  an  alleged  vio- 

ficlently  pleaded  In  estoppel  by  alleging  the  fact  of  Its  rendition,  witboot  al- 
leging legal  conclusions  following  therefrom.  Bracken  v.  Atlantic  Trust  Co. 
30  App.  Dlv.  67,  55  N.  Y.  Supp.  506.  Where  a  plea  gives  the  parties  to  a 
former  suit  in  the  same  court,  refers  to  all  the  documents,  pleadings*  and 
judgment,  and  makes  them  a  part  of  the  plea,  "as  though  fully  and  in  detail 
set  out  herein,"  this  is  sufficient  in  a  plea  of  res  judicata,  as  the  court  takes 
judicial  notice  of  its  own  records.  Pittel  v.  Fidelity  MuL  Life  AssX  9> 
0.  0.  A.  21,  86  Fed.  255. 

oo>  Mount  V.  Scboles,  120  lU.  394,  11  N.  E.  401.  And  see  Wortham  r. 
Com.,  5  Rand.  (Va.)  669. 

«»4  Thomas  v.  Thomas,  33  Neb.  373,  50  N.  W.  170,  29  Am.  St.  Rep.  4»: 
Ludlow  V.  Marion  Tp.  Gravel  Road  Co.,  101  Ind.  176;  Kenney  ▼.  Howard. 
67  Vt.  375,  31  AtL  850. 

Q05  Taylor  v.  Hutchinson,  61  N.  J.  Law,  440,  39  Atl.  664;  Glaser  t.  Meyro- 
vltz,  119  Ala.  152,  24  South.  514;  Dunn  v.  Barton,  2  Ind.  App.  444,  28  N.  E. 
717;  Brooke  v.  Grepg,  80  Md.  2.34,  43  Atl.  38. 

608  Wilson  V.  Buell,  117  Ind.  315,  20  N.  E.  231;  Whitcomb  v.  Hardy,  fiS 
Minn.  2(J5.  71  N.  W.  2(>3.  And  see  Wythe  v.  Salem.  4  Sawy.  SR.  Ffd.  C^ 
No.  1S,121;  Rynearson  v.  Pnrkhurst  88  Ind.  264.  Oompare  Crum  v.  Rem,  14 
Ind.  App.  379,  42  N.  E.  1033. 
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lation  of  the  contract,"  there  being  no  averment  that  the  former  re- 
covery was  for  the  same  violation,  or  that  the  catises  of  action  are 
identical,  is  bad.**^  In  case  the  issues  in  the  two  suits  might  have 
been  different,  though  they  concerned  the  same  subject-matter,  the 
pleader  must  see  to  it  that  he  excludes  this  hypothesis.  For  instance, 
in  trover  for  the  conversion  of  chattels,  a  plea  of  former  recovery 
in  detinue,  not  alleging  that  tlie  question  of  ownership  entered  into 
the  issue  in  the  former  trial  and  was  then  decided,  and  not  negativing 
the  idea  that  the  recovery  in  that  case  was  because  of  a  failure  to 
prove  the  defendant's  possession,  is  fatally  defective.®**® 

Again,  in  pleading  a  former  judgment  in  bar,  it  must  be  distinctly 
shown  that  such  former  judgment  was  on  the  merits,  and  definite 
facts  should  be  pleaded  showing  the  determination  of  the  merits 
against  the  adverse  party.®**  This  is  sufficiently  shown  by  a  plea 
averring  that  the  case  was  tried  before  a  court  and  jury,  "whereupon 
the  jury,  on  their  oaths,  rendered  a  verdict  in  favor  of  him  the  said 
defendant,  against  him  the  said  plaintiff,  and  the  court  rendered  a 
judgment  accordingly  against  the  plaintiff"  for  all  the  costs  of  the 
suit."  ^®®  But  where  a  bill  for  relief  in  regard  to  infringement  of  a 
patent  was  dismissed  on  demurrer,  and,  in  a  subsequent  suit,  a  plea 
averred  that  the  parties,  the  letters  patent  relied  on,  and  the  acts 
of  infringement  coriiplained  of  were  the  same  as  in  the  former  suit, 
it  was  held  that  it  did  not  show  that  the  matters  in  suit  were  res 
judicata.^** 

Since  only  a  final  judgment  can  have  the  effect  of  barring  a  sub- 
sequent suit  between  the  same  parties,  a  plea  setting  up  a  former 
recovery  as  a  bar  must  distinctly  allege  that  the  judgment  so  pleaded 
was  final.''**     But  it  is  considered  that  it  is  not  necessary  for  the 

•»7  Montrose  v.  Wana  maker,  57  Hun,  590, 11  N.  Y.  Supp.  106. 

••«  Glibreath  v.  Jones,  66  Ala.  129.  And  see  Crandall  v.  Gallup,  12  CJonn. 
3tJ5. 

«»» I'hUipowski  v.  Spencer,  63  Tex.  G04;  Fowlkes  v.  State,  14  Lea  (Tenn.) 
14;  I'erklnfl  v.  Moore.  16  Ala.  9;  Wade  v.  Howard,  8  Pick.  (Mass.)  353; 
Taylor  v.  Barron,  35  N.  H.  484;  Detroit,  L.  &  N.  R.  Co.  v.  MeCammon,  108 
Micb.  368,  66  N.  W.  471;  Riley  v.  Jarvis,  43  W.  Va.  43,  26  S.  E.  366;  Dunklee 
T.  Goodenough,  63  Vt.  459,  21  Atl.  494;   s.  c.  65  Vt  257,  26  Atl.  988. 

TOO  Kiiig  V.  Staples,  9  Humph.  (Tenn.)  238. 

Toi  VVhltaker  v.  Davis  (C.  C.)  91  Fed.  720. 

""Southern  Ry.  Co.  v.  Brigman,  95  Tenn.  624,  32  S.  W.  762;    Thomas 
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pleader  to  allege,  in  addition  to  the  statement  of  the  rendition  of  the 
judgment  and  its  finality,  that  it  still  remains  in  full  force,  or  that  it 
has  not  been  reversed  or  vacated  or  otherwise  annulled;  for,  when 
rendered,  it  is  presumed  to  remain  in  force  until  the  contrary  ap- 
pears, and  presumptions  of  law  need  not  be  stated.'^* 

Further,  it  is  necessary  for  a  plea  of  res  judicata  to  aver  that  the 
parties  are  the  same  in  the  two  suits,  or  to  allege  facts  which  show 
that  the  relation  of  the  pleader  to  the  former  action  was  such  as  to 
make  the  judgment  conclusive  in  his  favor,  or  that  the  party  against 
whom  the  estoppel  is  alleged,  if  not  directly  a  party  to  the  former 
suit,  was  so  connected  with  it  in  interest  as  to  be  bound  by  the  re- 
sult.'®* Thus,  in  an  action  against  an  indorser  of  a  note,  an  answer 
alleging  that  a  judgment  had  previously  been  rendered  on  the  note, 
but  without  stating  against  whom  such  judgment  was  given,  is  not 
suflScient.'®*  But  a  plea  setting  up  a  former  judgment  between  plain- 
tiff and  a  third  party  as  binding  on  defendant  need  not  allege  in  teims 
that  defendant  had  such  control  of  the  former  action  as  to  be  bound 
by  the  judgment,  but  is  sufficient  if  the  facts  pleaded  warrant  such 
a  conclusion  by  the  court.'®* 

In  pleading  a  former  judgment  as  a  bar,  it  is  also  necessary  to 
allege  that  it  was  rendered  by  a  court  of  competent  jurisdiction.  But 
if  the  court  was  one  possessing  general  jurisdiction,  it  will  not  be 
necessary  for  the  plea  to  set  out  all  the  facts  and  circumstances 
bringing  the  particular  case  within  its  cognizance,  or  to  describe  the 
issuance  and  service  of  process  or  appearance  of  the  parties ;  it  will 
be  presumed  that  the  court  had  jurisdiction  of  the  subject-mauer 
and  the  parties.'®'     In  the  case  of  a  court  of  special  or  inferior  juris- 

V.  Thomas.  33  Neb.  373,  50  N.  W.  170,  29  Am.  St  Rep.  483.  Compare  Thellor 
V.  Hcrsbey  (C.  C.)  89  Fed.  575. 

708  Campbell  v.  Cross,  39  Ind.  155;  MuU  v.  McKnlght,  67  Ind.  525;  Kenney 
V.  Howard,  07  Vt.  375,  31  Atl.  850. 

704  spargur  v.  Romlne,  38  Neb.  736,  57  N.  W.  523;   Cheney  v.  Patton,  134 
111.  422,  25  N.  E.  792;   Goddard  v.  Benson,  15  Abb.  Prac.  (N.  Y.)  191. 

7  06  Gibson  v.  Parlln,  13  Neb.  292,  13  N.  W.  405. 

Toe  Theller  v.  Hershey  (C.  C.)  89  Fed.  57.'i. 

TOT  Lynde  v.  Columbus,  C.  &  I.  C.  R.  Co.  (C.  C.)  57  Fed.  993;   Spanldlnj 
V.  Baldwin,  31  Ind.  370;    Wlckersham  v.  Johnson,  51  Mo.  313;    Puckett  ▼. 
Waco  Abstract  &  Investment  Co..  16  Tex.  Civ.  App.  329,  40  S.  W.  812;  Oark 
V.  Nordholt,  121  Cal.  26,  53  Pac.  400;  Fisher  v.  Kelly,  30  Or.  1,  46  Pac.  lid. 
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diction,  it  would  be  necessary,  at  common  law,  to  set  forth  all  the  facts 
conferring  jurisdiction ;  but  in  many  of  the  states,  this  rule  has  been 
changed  by  statute,  the  provision  being  that,  in  pleading  a  judgment 
of  such  a  court,  it  shall  be  sufficient  to  allege  that  the  judgment  was 
"duly  given  or  made."  ^®®  And  according  to  the  practice  now  pre- 
vailing in  some  of  the  states,  in  a  pleading  to  avoid  the  estoppel  of 
a  judgment,  it  is  suflScient  to  allege  that  it  was  obtained  by  fraud 
(if  such  be  the  case),  without  stating  the  facts  which  constitute  the 
fraud.'®*  In  an  action  for  an  injunction,  a  plea  of  former  adjudication, 
which  sets  up  a  public  record  of  the  same  court  in  which  the  action 
is  pending,  need  not  be  verified.'** 

S  791.    Jvdsment  Beoovered  after  Imtitvtioii  of  Second  Suit. 

The  fact  that  a  judgment  was  obtained  after  the  commencement  of 
the  suit  hi  which  it  is  pleaded  does  not  prevent  its  being  a  bar.  It 
is  the  first  judgment  for  the  same  cause  of  action  that  constitutes  an 
effective  defense,  without  regard  to  the  order  of  time  in  which  the 
suits  were  commenced/**  Hence  it  even  follows  that  a  prior  judg- 
ment upon  the  same  cause  of  action  sustains  the  plea  of  a  former  re- 
covery although  the  judgment  is  in  an  action  commenced  subsequent 
to  the  one  in  which  it  is  pleaded.'**  According  to  the  practice  in 
Georgia,  "former  recovery  or  pendency  of  another  suit  for  the  same 
cause  of  action  and  between  .the  same  parties,  is  matter  in  abatement, 
and  must  be  taken  advantage  of  at  the  first  term,  or  if  occurring  after- 
wards, in  the  progress  of  the  trial,  so  soon  as  may  be  after  it  oc- 
curs." '*» 

T08  ssee  Kev.  St.  Mo.  1899,  ?  2079;  Rev.  St.  Wis.  §  2C73;  Civ.  Code  Ky. 
I  122;  Code  Civ.  Proc.  N.  Y.  §  532;  State  v.  Johnson,  78  Mo.  App.  569; 
Garner  v.  Wills,  92  Ky.  380,  17  S.  W.  1023;  Plerstoff  v.  Jorges,  86  Wis. 
128,  5«  N.  W.  735,  89  Am.  St.  Rep.  881;  Schnitzer  v.  Fox,  31  Misc.  Rep.  28, 
tB  N.  Y.  Supp.  1127. 

^•»  Edgell  V.  Sigerson,  20  Mo.  4M. 

"•  Detroit,  Li.  &  N.  R.  Co.  v.  McCammon,  108  Mich.  368,  06  N.  W.  471. 

TU  Jones  V.  Ellison.  10  Wltly.  Notes  Cas.  (Pa.)  205;  Finley  v.  Hanbest,  30 
Pa.  190;  Marble  v.  Keyes,  9  Gray  (Mass.)  221 ;  Stevens  v.  Briggs,  14  Vt.  44, 
39  Am.  Dec.  209;  Nave  v.  Adams,  107  Mo.  414,  17  S.  W.  958,  28  Am.  St.  Rep. 
421;  MandeviUe  v.  Avery,  63  Hun,  624,  17  N.  Y.  Supp.  429;  David  Bradley 
Mfg.  Co.  V.  Eagle  Mfg.  Co.,  6  C.  C.  A.  661,  57  Fed.  980;  Eckert  v.  Binkley. 
134  Ind.  614,  34  N.  E.  441. 

T12  Duffy  V.  Lytle,  5  Watts  (Pa.)  120. 

Ti»  Merrltt  y.  BagweU,  70  Ga.  578. 
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JUDGMENTS  IN  BEM. 

i  792.  Definitions. 

793.  Judgments  Qnasl  In  Rem. 

71H.  Jurisdiction. 

795.  Effect  of  Adjudications  In  Rem. 

79(5.  Decrees  In  Adnilralty. 

797.  Judgments  in  Prize  Cases. 

798.,  Judgments  In  Collision  Oases. 

799.  Condemnation  of  Goods  Seized  under  Excise  or  Revenue  Laws, 

800.  Acquittal  of  Goods  Seized. 

801.  Attachment  Proceedings. 

802.  Inquisitions  of  Lunacy. 

803.  Decrees  of  Divorce. 

804.  Orders  of  Naturalization. 
806.  Settlement  of  a  Pauper. 

806.  Questions-  of  Identity,  Legitimacy,  and  Pedigree. 

807.  Banliruptcy  and  Insolvency. 

808.  Probate  Adjudications. 

809.  Judgments  for  Taxes  and  Assessments. 

810.  Foreclosure  of  Liens. 

811.  Decrees  of  Sale. 

812.  Establishment  of  Roads  and  Boundaries. 

§  792.    DeflnitioBS. 

• 

Between  judgments  in  personam  -and  judgments  in  rem  there  are 
radical  and  important  differences.  Hitherto  we  have  treated  of  the 
former  class  of  adjudications  and  their  various  characteristics  an*! 
effects;  we  come  now  to  consider  the  latter  species  of  decrees. 
While  the  fundamental  distinctions  between  these  two  varieties  oi 
judgments  are  easily  apprehended,  well  worked  out  in  the  book?, 
and  practically  very  well  understood,  it  has  always  been  found  diffi- 
cult to  formulate  a  satisfactory  definition  of  the  term  "in  rem."  As  a 
matter  of  scientific  accuracy  it  is  to  be  regretted  that  the  phrase  doe* 
not  admit  of  a  definition  at  once  comprehensive  and  exact.  Bu: 
since  the  authorities  are  substantially  agreed  as  to  what  particular 
proceedings  are  of  this  nature  and  what  are  not  (as  will  appear  from 
the  following  pages),  we  shall  be  content  to  quote  some  of  the  best 
definitions  in  the  books,  indicating  the  various  criticisms  to  which 
they  are  open. 
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* 

Chief  Justice  Marshall  once  observed  that  he  had  always  under- 
stood that  "where  the  process  is  to  be  served  on  the  thing  itself, 
and  where  the  mere  possession  of  the  thing  itself,  by  the  service  of 
the  process  and  making  proclamation,  authorizes  the  court  to  decide 
upon  it  without  notice  to  any  individual  whatever,  it  is  a  proceeding 
in  rem,  to  which  all  the  world  are  parties."  ^  But  this  is  not  so 
much  a  definition  as  a  test,  having  reference  solely  to  the  question 
of  jurisdiction.  Besides,  it  leaves  out  of  view  the  important  classes 
of  cases  in  which  the  proceeding  is  not  taken  against  a  specific  ob- 
ject of  property,  but  has  for  its  purpose  an  adjudication  upon  status. 
A  nearer  approach  to  a  complete  definition  was  made  by  the  supreme 
court  of  Vermont,  in  the  following  terms :  "A  judgment  in  rem  I 
understand  to  be  an  adjudication  pronounced  upon  the  status  of 
some  particular  subject-matter,  by  a  tribunal  having  competent  au- 
thority for  that  purpose.  It  differs  from  a  judgment  in  personam 
in  this,  that  the  latter  judgment  is,  in  form  as  well  as  substance, 
between  the  parties  claiming  the  right,  and  that  it  is  so  inter  partes 
appears  by  the  record  itself.  It  is  binding  only  upon  the  parties 
appearing  to  be  such  by  the  record  and  those  claiming  by.  them. 
A  judgment  in  rem  is  founded  on  a  proceeding  instituted,  not  against 
the  person,  as  such,  but  against  or  upon  the  thing  or  subject-matter 
itself  whose  state  or  condition  is  to  be  determined.  It  is  a  pro- 
ceeding to  determine  the  state  or  condition  of  the  thing  itself,  and 
the  judgment  is  a  solemn  declaration  upon  the  status  of  the  thing, 
and  it  ipso  facto  renders  it  what  it  declares  it  to  be."  *  But  this 
definition  also  is  too  narrow.  It  does  not  specifically  include  the 
class  of  cases  particularly  described  in  the  definition  first  quoted, 
nor  proceedings  such  as  those  frequently  taken  for  the  enforcement 
of  municipal  tax-liens  and  the  like.  The  same  objection  avails 
against  the  definition  given  by  Mr.  Smith,  which  is  substantially  the 
same  as  the  last,  viz.,  "an  adjudication  upon  the  status  of  some 
particular  subject-matter  by  a  tribunal  having  competent  authority 
for  that  purpose,  .  .  •  .  a  solemn  declaration  proceeding  from 
an  accredited  quarter  concerning  the  status  of  the  thing  adjudicated 
upon,  which  very  declaration  operates  accordingly  upon  the  status 

1  Mankin  v.  Chandler,  2  Brock.  125,  Fed.  Cas.  No.  9,030. 
•  Woodruff  V.  Taylor,  20  Vt  65. 
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of  the  thing  adjudicated  upon,  and  ipso  facto  renders  it  such  as  it 
is  thereby  declared  to  be."  '  H  we  enlarge  this  description  so  as  to 
make  it  include  the  class  of  adjudications  above  mentioned,  it  will 
probably  make  as  close  an  approach  to  a  complete  definition  as  the 
nature  of  the  subject  admits. 

• 

S  793.    Jvdgmeiiti  QvasI  in  Beat. 

Much  of  the  uncertainty  and  confusion  in  the  definitions  of  pro- 
ceedings in  rem  has  arisen  from  the  attempt  to  make  that  term  cover 
various  classes  of  actions  which  are  not  strictly  and  purely  in  rem, 
although  they  exhibit  some  points  of  analogy  or  resemblance  to  the 
proceedings  which  fall  within  the  narrower  use  of  the  phrase.    It  is 

9 

better  to  distinguish  between  proceedings  in  rem  and  proceedings 
quasi  in  rem.  The  latter  are  assimilated  to  the  former  in  some  par- 
ticulars,— ^as,  in  respect  to  the  manner  of  acquiring  jurisdiction,— 
but  are  not  always  attended  by  the  same  consequences — ^in  respect, 
for  example,  to  the  persons  bound  by  the  adjudication.  To  make 
this  more  plain,  we  extract  the  following  description  of  the  two 
classes  from  a  well  considered  opinion  of  the  United  States  supreme 
court :  "Actions  in  rem,  strictly  considered,  are  proceedings  against 
property  only,  treated  as  responsible  for  the  claims  asserted  by  the 
libelants  or  plaintiffs.  The  property  itself  is  in  such  actions  with 
the  defendant,  and,  except  in  cases  arising  during  war,  for  its  hostile 
character,  its  forfeiture  or  sale  is  sought  for  the  wrong  in  the  com- 
mission of  which  it  has  been  the  instrument,  or  for  debts  or  obliga- 
tions for  which  by  operation  of  law  it  is  liable.  The  court  acquires 
jurisdiction  over  the  property  in  such  cases  by  its  seizure,  and  of  the 
subsequent  proceedings  by  public  citation  to  the  world,  of  which 
the  owner  is  at  liberty  to  avail  himself  by  appearing  as  a  claimant 

»  2  Smith's  Lead.  Cas.  585.    Those  who  desire  to  seek  further  for  a  satis- 
I  factory  definition   of  this  term  may  consult  the  following  autlioriUes:    2 

!  Phil.  Ev.  p.  5;    1  Whart.  Ev.  §  815;   Biuelow.  EBtop.  p.  10  et  seq.;   Freem. 

Judgm.  §  60(5;  1  Greenl.  Ev.  §§  525,  541;  Cross  v.  Armstrong,  44  Ohio  St 
623.  10  N.  E.  160;  The  Sabine,  101  U.  S.  388,  25  L.  Ed.  982;  Pennoyer  ▼. 
Neff,  95  U.  S.  734,  24  L.  Ed.  565;  Windsor  v.  McVeigh,  93  U.  S.  279.  23  L 
Ed.  914;  Freeman  y,  Alderson,  119  U.  S.  187,  7  Sup.  Ct.  165,  30  L.  Ed.  372: 
The  J.  W.  French  (D.  C.)  13  Fed.  916;  Lord  v.  Chadboiime.  42  Me.  429,  443. 
C.'i  Am.  Dec.  21)0;  People  v.  Rodgers,  118  Cal.  893,  46  Pac.  740. 
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in  the  case.  There  is,  however,  a  large  class  of  cases  which  are 
not  strictly  actions  in  rem,  but  are  frequently  spoken  of  as  actions 
quasi  in  rem,  because,  though  brought  against  persons,  they  only 
seek  to  subject  certain  property  of  those  persons  to  the  discharge 
of  the  claims  asserted.  Such  are  actions  in  which  property  of  non- 
residents is  attached  and  held  for  the  discharge  of  debts  due  by 
them  to  citizens  of  the  state,  and  actions  for  the  enforcement  of 
mortgages  and  other  Hens.  Indeed,  all  proceeding  having  for  their 
sole  object  the  sale  or  other  disposition  of  the  property  of  the  de- 
fendant to  satisfy  the  demands  of  the  plaintiff,  are  in  a  general  way 
thus  designated.  But  they  differ,  among  other  things,  from  actions 
which  are  strictly  in  rem,  in  that  the  interest  of  the  defendant  is 
alone  sought  to  be  affected,  that  citation  to  him  is  required,  and 
that  judgment  therein  is  only  conclusive  between  the  parties."  *  The 
distinction  may  be  further  illustrated  by  some  examples  taken  from 
the  books.  Thus  partition  proceedings,  or  proceedings  to  quiet  title, 
or  to  remove  clouds  from  title,  it  is  held,  are  analogous  to  pro- 
ceedings in  rem ;  wherefore  publication  of  notice  by  advertisement 
is  sufficient  to  apprise  a  party  of  the  proceeding  and  bind  his  in- 
terest.* So,  in  a  proceeding  by  a  railroad  company  to  acquire  the 
right  to  use  the  track  of  another  company  for  the  purposes  of  its 

♦Freeman  v.  Alderson,  119  U.  S.  187.  7  Sup.  Ct  165.  30  L.  Ed.  372.  A 
decree  in  a  suit  by  creditors  against  the  debtor  and  a  corporation  that 
certain  goods  were  the  property  of  the  debtor,  and  subject  to  his  debts,  is 
a  Judgment  In  rem.  binding  on  the  creditors  of  the  corporation.  Ex  parte 
Kenmore  Shoe  Co.,  50  S.  C.  140,  27  S.  E.  682. 

8  IMllsbury's  lessee  v.  Dugan's  Adm'r,  9  Ohio,  117.  34  Am.  Dec.  427.  Com- 
pare Childs  V.  Hayman.  72  Ga.  791.  "Proceedings  in  partition  or  to  quiet 
title  are  not  strictly  proceedings  In  rem,  for  they  are  not  taken  directly 
against  property,  but  they  are  regarded,  so  far  as  they  affect  property,  as 
pnx-eedings  in  rem  sub  modo,  in  resii>€Ct  of  whicli.  while  there  must  be 
reasonable  notice  to  the  parties,  personal  service  is  not  essential  to  juris- 
diction, and  constructive  service  may  be  substituted."  Meyer  v.  Kiihn,  25 
r.  8.  App.  174,  13  C.  G.  A.  298,  65  Fed.  705,  citing  Arndt  v.  Griggs,  1.34 
r.  S.  316.  10  Sup.  Ct.  T^D7,  33  L.  Ed.  918.  And  see  Loring  v.  Hildreth,  170 
Mass.  328,  49  N.  E.  652.  But  a  suit  to  determine  the  title  of  land  lying  in 
another  state  from  that  In  which  the  suit  is  brought  is  purely  in  personam, 
and  the  decree  therein  rendered  does  not  operate  directly  on  the  property 
r)r  affect  the  title,  but  is  made  effectual  only  by  coercion  of  the  parties,  and 
Mnds  only  them  and  their  privies.  DuU  v.  Blackmau,  109  U.  S.  243,  18  Sup. 
Ct.  333,  42  L.  Ed.  733. 
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business,  the  applicant  will  be  concjuded  by  a  former  adjudication 
against  its  corporate  existence,  had  on  a  like  application  as  to  a 
third  corporation.*  So  it  is  said  that  the  determination  of  an  as- 
signee for  the  benefit  of  creditors,  that  a  creditor  is  entitled  to  par- 
ticipate in  the  fund,  is  a  judgment  in  rem,  definitely  fixing  the  status 
of  the  plaintiff  towards  the  property.^  But  on  the  other  hand,  "a 
decree  declaring  the  invalidity  of  a  patent  is  in  no  sense  a  proceeding 
in  rem,  and  does  not  prevent  the  same  or  a  different  plaintiff  from 
prosecuting  a  suit  against  another  defendant,  and  establishing  its 
validity  upon  different  or  even  upon  the  same  evidence."  • 

§  794.    Jvrisdiotloiu 

It  is  a  distinguishing  peculiarity  of  a  proceeding  in  rem  that  the 
jurisdiction  of  the  court,  in  the  particular  case,  rests  merely  upon 
the  seizure  or  attachment  of  the  property.  No  personal  notice  to 
any  individual  is  required.  The  res,  being  brought  within  the  juris- 
diction of  the  court,  becomes  subject  to  its  adjudication,  and  all 
parties  interested  are  supposed  to  be  duly  apprised  of  the  proceed- 
ings, by  the  mere  taking  of  the  property,  or  by.  the  usual  proclama- 
tion or  published  notice.*  This  jurisdiction  empowers  the  court  to 
adjudicate  upon  the  status  of  the  res,  or  to  order  it  to  be  disposed 
of  in  a  given  way,  according  to  the  object  of  the  action.  Of  course 
it  does  not  authorize  the  fastening  of  a  personal  liability  upon  any 
individual  not  personally  served.  The  jurisdiction  is  over  the  thing 
itself,  and  only  the  thing  itself  can  be  disposed  of,  though  the  rights 
of  owners  or  claimants  may  be  incidentally  affected.  Hence  also, 
in  proceedings  of  this  character,  exclusive  jurisdiction,  for  the  pur- 
poses of  its  own  suit,  is  acquired  by  the  court  which  first  takes  pos- 

«  In  re  Brooklyn,  W.  &  N.  R.  Ck).,  19  Hun  (N.  Y.)  314.    ^ 

T  Epprlght  V.  Kauffman,  90  Mo.  25,  1  S.  W.  736. 

•  Consolidated  Roller-Mill  Co.  v.  George  I.  Smith  Middlings  Purifier  Co.  (C.  Q) 
40  Fed.  305,  citing  IngersoU  v.  Jewett,  16  Blatchf.  378,  Fed.  Cas.  No.  7,039. 
But  the  construction  of  a  patent  in  an  action  Is  conclusive  in  another  action 
by  the  patentee  against  a  third  person,  where  no  new  defenses  are  interposed. 
N&tlonal  Folding  Box  &  Paper  Co.  v.  American  Paper  Pail  &  Box  Co.  (C.  O.) 
48  Fed.  913. 

»The  Globe,  2  Blatchf.  427.  Fed.  Cas.  No.  5.483.  And  see  Fowler  t. 
Brown,  51  Neb.  414,  71  N.  W.  54. 
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session  of  the  res.*®  But  where  the  proceeding  is  not  strictly  in 
rem,  but  belongs  to  the  class  of  actions  which  are  only  quasi  in  rem, 
the  court  cannot  render  a  judgment  which  shall  be  valid  against  the 
rights  of  third  persons,  unless  it  is  shown  that  such  third  persons 
have  voluntarily  appeared  and  become  parties  to  the  suit,  or  have 
had  legal  notice  of  the  pendency  of  the  suit  and  an  opportunity  to 
be  heard  therein.*^ 

S  795«    Effect  of  Adjvdioation*  in  Rem* 

A  judgment  in  personam,  as  we  have  already  seen,  is  conclusive 
and  binding  only  upon  the  parties  to  the  action  and  those  in  privity 
with  them,  but  not  upon  strangers.  A  judgment  in  rem,  on  the 
other  hand,  is  conclusive  and  binding,  not  only  upon  parties  and 
privies,  but  also  upon  strangers, — upon  all  persons  interested.^*  It 
is  commonly  said  that  such  a  judgment  binds  "all  the  world."  It  is 
more  accurate  to  say  that  the  judgment  is  conclusive  against  any 
person,  in  any  subsequent  controversy,  where  the  grounds  of  the 
adjudication,  or  the  fact  of  its  rendition,  or  any  of  its  legal  conse- 
quences, become  relevant  and  material  facts.  But  it  must  be  noted 
that  this  broad  conclusiveness  belongs  only  to  judgments  strictly  in 
rem.  In  those  proceedings  which  we  have  designated  as  quasi 
in  rem,  the  adjudication  is,  in  general,  conclusive  only  upon  the 
persons  directly  and  immediately  concerned,  or  who  were  made  par- 
ties by  service  of  process.  This  will  more  fully  appear,  in  connec- 
tion with  particular  instances,  in  the  following  sections.  And  fur- 
ther, a  judgment  in  rem  of  a  domestic  as  well  as  a  foreign  court, 
where  jurisdiction  over  the  person  of  a  party  has  not  been  obtained, 
except  as  to  his  interest  in  the  property  affected  by  the  judgment, 
is  not  conclusive  or  binding  upon  him  by  way  of  estoppel  in  another 

i«  Heidritter  v.  Elizabeth  Oil-aoth  Co.,  112  U.  S.  2W,  5  Sup.  Ct.  135,  28 
L.  Ed.  729. 

11  Martin  v,  DarUng,  78  Me.  78,  3  Atl.  118. 

nCammcU  v.  Sewell,  3  Hurl.  &  N.  (546;  The  Rio  Grande  v.  Otis,  23  Wall. 
458,  23  L.  Ed.  158;  Noble  v.  Thompson  OH  Co.,  79  Pa.  354,  21  Am.  Rep.  66; 
State  v.  Central  Pac,  R.  Co.,  10  Nev.  80;  Street  v.  Augusta  Ins.  &  B.  Co., 
12  Rich.  Law  (8.  C.)  13,  75  Am.  Dec.  714;  2  Smith.  Lead.  Cns.  661;  Bailey 
V.  Sundberg  (D.  C.)  43  Fed.  81;  Ballantyne  T.  Mackinuon  [1896]  2  Q.  B.  455. 
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action.^*  It  has  also  been  held  that  a  judgment  against  a  vessel 
(that  being  a  judgment  in  rem  and  not  enforceable  against  other 
property  of  the  owner),  if  unsatisfied,  cannot  be  pleaded  as  a  bar 
to  a  subsequent  suit  against  the  owner  of  the  vessel  on  the  same 
contract.^* 

S  796.    Decree*  in  Admiralty. 

Decrees  rendered  by  the  courts  of  admiralty  come  within  the 
strictest  definition  of  judgments  in  rem.  When  pronounced  by  a 
lawful  court,  which  has  duly  acquired  jurisdiction  of  the  res,  such  a 
sentence  is  universally  admitted  to  be  binding  and  conclusive  upon 
all  persons  who  have  or  may  claim  an  interest  in  the  property,  the 
supposition  being  that  the  seizure  or  arrest  of  the  thing  affords 
notice  of  the  proceeding  to  all  persons  concerned.**  But,  as  in  all 
other  cases,  the  conclusiveness  of  the  judgment  does  not  extend 
beyond  the  matters  actually  decided  by  it.  Thus  a  decree  on  a  libel 
in  rem  against  a  ship,  for  supplies  furnished  her,  does  not  necessarih 
determine  the  title  to  the  vessel,  and  therefore  is  not  competent  in  a 
subsequent  action  as  evidence  of  the  ownership  of  the  supplies  so 
obtained,  without  other  proof  of  the  title  to  the  ship.**  A  suit  to 
enforce  a  maritime  lien,  being  a  proceeding  in  rem,  is  not  barred 
by  a  personal  judgment  previously  recovered  for  the  same  debt.*' 

13  Durant  v.  Abeiidroth,  97  N.  Y.  1,32. 

1*  Toby  V.  Brown.  11  Ark.  308;  supra.  §  «74. 

15  Averin  V.  Smith,  17  WaU.  95,  21  L.  Ed.  613;  The  Propeller  Commerce. 
1  Black.  5»0,  17  L.  Ed.  107;  The  Mary  Aune,  1  Ware.  104.  Fed.  Cas.  N«^ 
9,195:  Ballantyne  v.  Macklnnon  11890]  2  Q.  B.  455.  See  China  Mut  Im-  0>. 
V.  Force,  m  Hun,  Vein,  20  N.  Y.  Supp.  79<5. 

i«  Van  Ve<-hten  v.  (^ritfitlis,  4  Abb.  Dec.  (N.  Y.>  487.  See.  also,  Andiws 
V.  Bi"owii.  3  Ciish.  Olass.)  130.  A  decree  dismissing  a  libel  in  rem  apain^ 
a  vessel  to  recover  f  r  repairs  does  not  constitute  an  adjudication  of  the 
nonliability  of  the  ownci-s,  wlio,  under  admiralty  rule  12.  could  not  1* 
joineil  as  defendants  in  such  suit,  and  who  did  not  Intervene  therein,  unl**** 
it  clearly  appears  from  the  record  that  such  issue  was  not  only  raised  but 
decideii,  since  its  determination  was  not  necessarily  involved.  Morris  ▼. 
Bartlett,  47  C.  C.  A.  578,  108  Fed.  675. 

17  The  Odorilla  v.  Baizley,  128  Pa.  283,  18  Atl.  511.  See,  also.  ProvidMce 
Wasliinsrton  Ins.  Co.  v.  Morse  (D.  C.)  35  Fed.  363. 
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§  797.    Jvdsment*  in  Prise  Casei. 

The  most  familiar,  as  well  as  the  most  perfect,  example  of  a 
judgment  in  rem,  pure  and  simple,  is  the  decree  of  a  court  of  ad- 
miralty condemning  a  vessel  as  prize.  Such  an  adjudication  is  final 
and  conclusive  evidence,  both  as  to  the  fact  of  the  legality  of  the 
seizure  and  as  to  the  grounds  of  condemnation,  upon  all  persons 
whatever.  "The  sentence  of  a  court  of  admiralty,  or  of  appeal,  in 
questions  of  prize,  binds  all  the  world  as  to  everything  contained  in 
it,  because  all  the  world  are  parties  to  it.  The  sentence,  so  far  as 
it  goes,  is  conclusive  as  to  all  persons."  ^®  The  books  contain  much 
learning  upon  this  point,  but  as  the  question  of  the  binding  char- 
acter of  such  sentences  has  almost  invariably  arisen  in  cases  where 
the  judgment  was  one  pronounced  by  a  foreign  tribunal,  we  shall 
postpone  the  detailed  consideration  of  the  subject  to  the  chapter  on 
foreign  judgments.^* 

S  798.    JvdKmenti  in  Collision  Casei. 

Decrees  in  admiralty  rendered  in  cases  of  collisions  between  ves- 
sels, ascertaining  where  the  fault  lay  and  awarding  damages,  stand 
upon  the  same  footing  with  prize  sentences  in  respect  to  their  con- 
clusiveness. Thus,  in  an  action  on  a  policy  of  insurance  for  loss 
occasioned  by  a  collision  at  sea  between  another  vessel  and  the  one 
insured,  a  libel  and  decree  against  the  vessel  insured,  in  a  proceeding 
in  rem  in  the  admiralty  court  for  damage  done  to  the  other  vessel 
by  the  collision,  was  held  to  be  sufficient  evidence  as  well  of  the 
collision  as  of  the  negligence  of  the  master  and  crew  of  the  vessel 
insured.^®  But  where  the  owner  of  a  vessel  which  was  sunk  by 
collision  with  a  steamer  brought  a  libel  in  rem,  and  the  steamer  was 
attached,  but  no  notice  was  given  or  publication  made  as  required 
by  admiralty  rule  9,  and  subsequently  the  steamer  was  released  on 

isPenhaUow  ▼.  Doane,  3  Dall.  54,  80,  1  L.  Ed.  507.  And  see  Croudson  v. 
Leonard,  4  CJranch,  434,  2  L.  Ed.  670;  Bradstreet  v.  Neptune  Ins'  Co.,  3 
8umn.  (100,  Fed.  Cas.  No.  1,793;  Hughes  v.  Cornelius,  2  Show.  232. 

»»  See,  infra,  fi|  813-817. 

2*  Street  v.  Augusta  Ins.  &  Banlsing  Co.,  12  Rich.  Law  (S.  C.)  13,  75  Am. 
Dec.  714. 
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her  owner's  giving  a  bond  to  the  libelant  for  less  than  her  value, 
it  was  held  that  a  decree  dismissing  the  libel  was  binding  on  the 
libelant  only,  and  would  not  prevent  a  new  libel  by  the  owner  of 
the  cargo.^*  So,  a  default  decree  against  a  tug  for  damages 
caused  to  her  tow  by  stranding  is  not  conclusive  of  negligence  on 
the  part  of  the  pilot  in  charge  of  the  tug,  so  as  to  preclude  him. 
after  obtaining  a  decree  against  the  tug  for  his  wages,  from  denying 
such  negligence  in  a  contest  between  himself  and  the  owner  of  the 
tow  as  to  whose  decree  should  be  first  paid  out  of  the  proceeds  of 
the  tug." 

§  790.    Condemnatioii  of  Ctoodi  Seised  under  Excise  or  RoTeave  Iavi. 

A  judgment  rendered  by  a  competent  court,  declaring  the  con- 
demnation or  forfeiture  of  goods  seized  for  a  breach  of  the  excise  or 
revenue  laws,  is  strictly  in  rem,  and  is  binding  and  conclusive  upon 
all  persons,  so  that  the  legality  of  the  seizure  cannot  be  again  con- 
tested in  any  proceeding,  nor  will  trespass  lie  against  the  officer  who 
took  the  goods,  for  the  purpose  of  trying  the  question  anew.*'  In 
one  of  the  English  cases  it  appears  that  the  action  was  for  the  price  of 
liquor  sold  by  the  plaintiff,  and  the  defense  was  interposed  that  the 
liquor  was  adulterated,  to  prove  which  fact  the  defendant  offered  in 
evidence  the  record  of  its  condemnation  in  the  Court  of  Exchequer. 
It  was  held  that  the  record  was  admissible,  as  that  proceeding  was  in 
rem.^*  But  it  has  been  held  that  proceedings  under  the  confiscation 
acts  of  congress,  while  in  the  nature  of  proceedings  in  rem,  operated 
only  to  divest  the  title  of  the  party  alleged  to  be  the  owner  of  ihc 
property  seized,  and  judgment  of  confiscation  and  forfeiture  did  not 
divest  or  affect  the  title  of  third  persons  originating  prior  to  the 
seizure  or  of  the  real  owner  not  proceeded  against.*'  According  to 
the  federal  supreme  court,  "the  jurisdiction  acquired  by  the  seizure 

21  Bailey  v.  Sundberg,  1  U.  S,  App.  101.  1  C.  C.  A.  387,  40  Fed.  583. 

22  Flannery  v.  The  Alexander  Earkley  (D.  C.)  83  Fed.  ^6. 

23  Scott  V.  Shearman,  2  Wm.  Bl.  977;  Whitney  v.  Walsh,  1  Cush,  (Mass.) 
21),  48  Am.  Dec.  590;  Buchnnnan  v.  Biggs,  2  Yeates  (Pa.)  232;  Geteton  r. 
Hoyt,  13  Johns.  (X.  Y.)  5G1 ;   Kriess  v.  Faron,  118  Cal.  142,  50  Pac.  388. 

2*  Hart  V.  McNamnra,  4  Price,  154,  note. 

2B  Risley  v.  Plienix  Bank,  83  N.  Y.  818,  38  Am.  Rep.  421.  See,  also,  Dean 
T.  Chapin,  22  Mich.  275. 
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[of  property  in  a  proceeding  in  rem  for  its  condemnation  for  alleged 
forfeiture]  is  not  to  pass  upon  the  question  of  forfeiture  absolutely, 
but  to  pass  upon  that  question  after  opportunity  has  been  afforded  to 
its  owner  and  parties  interested  to  appear  and  to  be  heard  upon  the 
charges.  To  this  end  some  notification  of  the  proceedings,  beyond 
that  arising  from  the  seizure,  prescribing  the  time  within  which  the 
appearance  must  be  made,  is  essential.  Such  notification  is  usually 
given  by  monition,  public  proclamation,  or  publication  in  some  other 
form.  The  manner  of  notification  is  immaterial,  but  the  notification 
itself  is  indispensable."  *• 

S  80O.    Aoavittal  of  Good*  Seised. 

A  sentence  of  acquittal  of  goods  seized  for  an  alleged  breach  of  the 
excise  or  revenue  laws,  or  other  cause  of  forfeiture,  is  likewise  conclu- 
sive of  the  illegality  of  the  seizure  and  bars  any  further  examina- 
tion of  that  question.  This  point  was  ruled  by  Chancellor  Kent  in 
the  case  of  Gelston  v.  Hoyt.^^  "The  law  is  to  be  understood,"  he 
said,  "as  settled  clearly,  uniformly,  and  definitely,  that  if  goods  are 
seized  by  a  custom-house  officer,  and  are  libelled,  tried,  and  con- 
demned in  the  exchequer,  district,  or  other  court  having  cognizance 
of  the  forfeiture,  and  the  seizing  officer  be  afterwards  sued  in  tres- 
pass for  taking  the  goods,  he  may  plead  that  condemnation  in  bar 
of  the  action.  So  far  we  have  proceeded  with  perfect  assurance.  The 
next  question  then  is,  suppose  the  goods  to  be  seized,  tried,  and 
acquitted  in  the  district  court,  and  the  officer  be  then  sued  for  seizing 
the  goods,  can  the  officer  contest  the  legality  of  the  seizure  over  again, 
or  can  the  owner,  in  his  turn,  set  up  the  sentence  of  acquittal  as  a  bar 
to  that  inquiry?  This  is  the  very  point  and  pith  of  the  controversy, 
and  I  entertain  no  doubt  it  is  equally  well  settled  as  the  other,  and 
that  if  the  condemnation  is  a  bar  to  the  action  on  the  one  hand, 
the  acquittal  is  a  bar  to  the  defense  on  the  other.  It  would  be  mon-' 
strously  unjust  and  repugnant  to  all  principle  if  the  rule  were  not  so. 
Ought  not  the  parties  to  be  placed  upon  equal  ground?  And  if  the 
sentence  of  condemnation  be  conclusive  in  favor  of  the  seizing  officer, 

«•  Windsor  v.  McVeigh,  93  U.  S.  274,  23  L.  Ed.  914. 

S7  13  Johns.  (N.  Y.)  561.    See,  also,  Cooke  y.  Sholl,  5  Term  H.  255. 
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ought  not  the  sentence  of  acquittal  to  be  conclusive  against  him? 
The  most  obvious  dictates  of  justice  will  teach  every  man  of  common 
understanding  that  the  rule,  to  be  just,  should  be  equal  and  impartial 
in  its  operation."  This  case  was  carried  to  the  United  States  su- 
preme court,  where  an  instructive  opinion  was  delivered  by  Judge 
Story,  and  the  ruling  of  the  court  below  was  aflRrmed.** 

§  801.    Attachmeiit  ProcoediiiKs. 

A  proceeding  by  attachment  of  property,  though  often  spoken  of  as 
a  proceeding  in  rem,  and  though  it  does  to  some  extent  partake  of  the 
characteristics  of  that  species  of  actions,  cannot  be  admitted  to  come 
within  the  strict  meaning  of  the  term.  It  shares  also  in  the  charac- 
ter of  q  purely  personal  action,  and  instead  of  binding  all  the  world, 
the  judgment  is  conclusive  only  upon  the  actual  parties  to  the  litiija- 
tion  and  those  in  privity  with  them."*  "The  difference  between  pro- 
ceedings by  attachment  and  proceedings  in  rem,  properly  so  called, 
arises  from  the  fact  that  while  the  latter  are  directed  primarily  against 
things  themselves,  and  only  operate  incidentally  on  the  rights  of  par- 
ties, the  former  use  the  hold  obtained  by  the  seizure  of  specific  prop- 
erty merely  as  a  means  of  reaching  and  giving  effect  to  the  right* 
of  parties,  and  neither  claim  nor  exercise  any  controlling  authoritv 
over  the  title  of  strangers.  The  same  remark  applies  to  replevin."  ** 
And  as  remarked  by  the  supreme  court  of  Mississippi,  *'such  suits  are 
also  proceedings  in  personam,  since  it  is  the  personal  obligation  of  the 
defendant  owner  which  is  the  foundation  of  the  suit,  and  it  is  not  nec- 
essary that  the  property  seized  should  have  had  any  sort  of  connec- 
tion  with  the  contract  sued  on.     The  property  seized  is  not  the  debtor 

28  Gelston  v.  Hoyt,  3  Wheat.  24C,  4  L.  Ed.  381. 

20  Cooper  v.  Reynolds.  10  Wall.  31G,  10  L.  Ed.  931;  Maxwell  t.  Stewart 
L>2  Wall.  77,  22  L.  Ed.  564;  Mepee  v.  Beime.  30  Pa.  50;  Breadinjf  v.  Sie^- 
worth,  29  Pa.  39(i;  Childs  v.  Digby,  24  Pa.  23;  Mankin  v.  Chandler,  2  Bn>ok. 
125,  Fed.  Cas.  No.  9,030;  Woodruff  v.  Taylor,  20  Vt.  65.  See  Peterson  t. 
Willard,  17  La.  Ann.  93;  National  Bank  of  St.  Joseph  v.  Peters.  51  Kan.  tC 
32  Pae.  637;  Johnson  v.  Stockham,  89  Md.  368,  43  Atl.  94.3,  Where  a  criHlitor 
in  attachment  against  the  debtor  obtains  a  Judgment  and  a  sale  of  the  prwp- 
(Tty  attiiched,  the  judgment  Is  not  binding  upon  another  creditor  who  has 
a  ])rior  and  valid  chattel  mortgage,  and  who  was  not  a  party  to  the  at- 
tacliment  suit.    Gleason  v.  Wilson,  48  Kan.  500,  29  Pac  688. 

30  2  Smith,  Lead.  Cas.  690. 
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to  the  plaintiff,  but  stands  in  the  suit  in  which  it  is  attached  as  the 
representative  of  its  owner  the  defendant.  The  right  to  attach  is 
simply  the  right  to  seize  the  property  of  the  debtor  and  to  deal  with 
it  as  his  representative.  By  the  seizure  of  the  thing  the  right  becomes 
initiate,  and  is  consummated  by  the  recovery  of  the  judgment  against 
the  owner."  '* 

But  it  must  be  remembered  that  a  suit  by  attachment  against  a 
nonresident  or  absconding  debtor,  being  a  proceeding  in  rem,  oper- 
ates only  upon  the  property  attached,  and  a  judgment  recovered 
therein  imposes  no  sort  of  personal  liability  upon  the  defendant  and 
does  not  affect  him  except  in  respect  to  his  interest  in  the  property 
attached.'**  Consequently,  the  judgment  cannot  operate  as  a  bar 
to  a  subsequent  suit  for  the  collection  of  any  balance  remaining  un- 
paid after  exhausting  the  attached  property,'*^  nor  can  it  be  pleaded 
in  bar  of  a  subsequent  suit  by  the  debtor  against  the  plaintiff  on  an 
existing  claim  not  set  off  in  the  attachment  suit.'* 

S  802.    Inquisitions  of  Iinnaoy. 

It  would  appear  that  an  inquisition  upon  a  writ  de  lunatico  inqui- 
rendo  should  be  considered  in  the  strictest  sense  a  proceeding  in 
rem,  since  its  sole  and  essential  object  is  to  obtain  an  adjudication 
upon  status,  that  is,  upon  the  condition  of  the  person  with  reference 
to  his  sanity.  Yet  the  courts  are  all  agreed  in  holding  that  the 
finding  made  upon  such  an  inquisition,  especially  if  retrospective, 
is  not  conclusive  evidence,  though  it  may  be  prima  facie,  against 
persons  who  were  not  specifically  made  parties  to  the  proceeding. '** 
Thus  a  finding  that,  at  the  time  of  the  execution  of  a  deed,  the 

»»  Sale  V.  French,  61  Miss.  170. 

32Soulard  v.  Vacuum  Oil  Co.,  109  Ala.  387,  19  South.  414.  See,  supra,  § 
229;  infra,  \  904. 

"  on  Well  Supply  Co.  v.  Koen,  G4  Ohio  St.  422,  GO  N.  E.  G03. 

3*  Baldwin  v.  Woodbridge  &  Turner  Eugineering  Co.,  59  N.  J.  Law,  317,  3C 
All.  083. 

»*  Rogers  v.  Walker,  6  Pa.  373,  47  Am.  Dec.  470;  Den  ex  dem.  Aber  v. 
nark,  10  N.  J.  Law,  217.  18  Am.  Dec.  417  (citing  Sergeson  v.  Sealey.  2  Atk. 
412;  Ex  parte  Barnesley,  3  Atk.  181;  Hall  v.  Warren,  9  Ves.  603;  Faulder 
V.  Silk,  3  Camp.  120);  Thomasson  v.  Kercheval,  10  Humph.  (Tenn.)  322; 
Hughes  V.  Jones,  116  N.  Y.  67,  22  N.  E.  44G,  5  L.  R.  A.  637,  15  Am.  St. 
Kep.  386. 
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grantor  was  of  unsound  mind,  is  presumptive  but  not  condusive 
eviiecce  of  the  grant or*s  incapacity  in  an  action  wherein  a  party 
claims  tmder  the  deed.'* 


f  803.    Deorees  •£  Di^oree. 

A  proceeding  in  divorce  is  in  some  sense  and  for  some  purposes 
in  personam.  But  since  its  prime  object  is  to  dissolve  the  marital 
relation  heretofore  subsisting  between  the  parties,  and  thereby  to 
adjudicate  upon  their  status,  it  is  strictly  and  truly  a  proceeding  in 
rem.  Imponant  consequences  flow  from  this  doctrine.  For  first, 
the  proceeding  being  in  rem,  it  is  evident  that  jurisdiction  of  the 
res  will  in  itself  be  sufiScient  to  authorize  the  sentence  pronounced, 
without  personal  service  of  process  upon  the  defendant.  And  sec- 
ondly, in  so  far  as  the  judgment  determines  the  status  of  the  ap- 
plicant, it  is  a  judgment  that  is  operative  and  conclusive  as  to  all 
the  world.*^  In  practice,  the  opportunity  to  apply  these  principles 
has  chiefly  arisen  in  connection  with  decrees  of  divorce  emanating 
from  the  courts  of  foreign  countries  or  of  a  sister  state,  and  hence 
the  subject  properly  belongs  to  a  later  portion  of  our  work.**  It 
must  be  here  observed,  however,  that  it  is  only  in  the  character  of 
an  adjudication  upon  status  that  a  decree  of  this  character  can  have 
universal  validity  or  be  supported  upon  the  kind  of  jurisdiction  above 
indicated.  In  so  far  as  it  transcends  these  limits  and  undertakes  to 
determine  incidental  or  collateral  matters,  it  is  purely  in  personam 
and  to  be  tested  and  governed  by  the  rules  ordinarily  applying  to 

8«  Van  Deusen  v.  Sweet,  51  N.  Y.  378.  An  adjudication  of  mental  on- 
soundness,  per  se.  Is  evidence  only  of  the  mental  condition  of  the  subject 
at  the  time  of  such  adjudication  and  thereafter;  it  cannot  relate  hack  pre- 
sumptively to  a  prior  date,  as  evidence  of  his  mental  condition  at  such  date. 
But  where  it  is  shown  that  the  same  condition  of  mind  has  existed  in  a 
I>erson  for  a  considerable  period  of  time  prior  to  the  adjudication  of  in- 
sanity, such  adjudication  is  competent  evidence,  where  the  act  claimed  to 
have  been  afTected  by  such  coudition  occurred  within  such  prior  time.  Small 
V.  Champeny,  102  Wis.  Gl,  78  N.  W.  407. 

8T  Pennoyer  v.  Neff.  1)5  U.  S.  714,  24  L.  Ed.  565;  Hood  v.  Hood,  110  Mass. 
463;  Burlen  t.  Shannon,  3  Gray  (Mass.)  387;  Smith  y.  Smith,  13  Gray  (Mas&i 
20t>;  2  Bish.  Mar.  &  Div.  §  755. 

«8  h!eo.  infra.  §§  822,  5*24-033. 
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that  species  of  judgments.'*    This  ako  will  more  fully  appear  in  the 
later  discussions  concerning  foreign  and  sister  state  judgments. 

S  804.    Ordon  of  Katuraliiutioii. 

Under  the  naturalization  laws  of  the  United  States,  the  record  of 
the  admission  of  an  alien  to  citizenship  in  any  court  authorized  to 
perform  the  act,  reciting  the  facts  which  entitle  the  alien  to  such 
judgment,  is  a  record  which  imports  absolute  verity,  and  its  recitals 
cannot  be  questioned  or  contradicted  in  any  collateral  proceeding.*^ 
The  cases  establishing  this  rule  may  not  expressly  declare  such  a 
judgment  to  be  a  judgment  in  rem,  but  they  implicitly  hold  it  to  be 
such,  inasmuch  as  they  give  it  precisely  the  effect  of  an  adjudication 
of  that  character.  And  this  conforms  to  legal  reason,  since  the  pur- 
pose of  the  proceeding  is  to  change  the  party's  status  from  that  of 
alienage  to  that  of  citizenship. 

9  806.    Settlement  of  a  Panper. 

Under  the  English  poor  laws,  and  similar  statutes  existing  in  some 
of  our  states,  an  order  made  by  the  proper  authority  for  the  removal 
of  a  pauper,  finding  his  legal  settlement  to  be  in  such  a  place,  is  a 
judgment  in  rem  and  is  conclusive  upon  all  the  world  as  to  the  fact 
of  such  settlement.**  In  Vermont,  such  an  order  is  conclusive  not 
only  of  the  facts  directly  in  issue  and  decided  but  also  of  all  facts 
necessary  to  the  decision  reached.  As,  where  an  illegitimate  child 
was  removed  to  the  defendant  town,  and  the  order  was  not  appealed 
from,  and  afterwards  the  mother  was  removed  to  the  same  town,  on 
an  appeal  from  the  last  removal  it  was  held  that,  as  by  the  statute 
the  settlement  of  the  child  followed  that  of  the  mother,  the  settlement 

••  See  Roe  v.  Roe,  52  Kan.  724,  35  Pac.  808,  30  Am.  St.  Rep.  367;  Thomp- 
son V.  Thompson,  132  Ind.  288,  31  N.  E.  529;  Gray  v.  Thomas,  83  Tex.  240, 
18  S.  W.  721;   Oorry  v.  Lackey,  105  Mich.  363,  63  N.  W.  418. 

*o  McCarthy  v.  Marsh,  5  N.  Y.  2«3;  State  v.  Hoeflinger,  35  Wis.  398;  State 
T.  Pemiey,  10  Ark.  621. 

«iReg.  y.  Inhabitants  of  Township  of  Hartington,  Middle  Quarter,  4  EI. 
k  Bl.  780;  Rex  v.  Inhabitants  of  Cirencester,  Burrows,  Sett.  Cas.  18;  Rex 
V.  Inhabitants  of  Bentley,  Id.  426;  Town  of  Cabot  v.  Town  of  Washington, 
41  VL  168;  West  Buffalo  v.  Walker  Tp.,  8  Pa.  177. 
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of  the  mother  was  an  essential  fact  in  establishing  the  settlement  of 
the  child  on  the  former  order,  and  the  decision  and  order  in  the 
child's  ca$e  was  conclusive  as  to  the  settlement  of  the  mother  in  the 
case  at  bar,  she  having  acquired  no  subsequent  settlement.*^  In 
Pennsylvania,  an  order  of  removal  of  a  pauper,  when  confirmed,  is 
conclusive  against  the  appellant  in  favor  of  all  the  world;  when  dis- 
charged, it  is  conclusive  between  the  parties  litigant ;  when  quashed, 
it  is  conclusive  on  neither,*'  In  Connecticut,  however,  these  rules 
do  not  apply.  In  that  state,  a  judgment  in  an  action  by  one  town 
against  another  for  supplies  furnished  to  a  pauper  claimed  to  belong 
to  the  defendant  town,  in  which  the  settlement  of  the  pauper  is 
declared  to  be  in  that  town,  is  not  a  judgment  in  rem,  and  is  bind- 
ing only  on  the  parties  to  that  suit  and  those  in  privity  with  them.** 

S  806.    Queitions  of  Identity,  Iiesitlmaoyy  and  Fedisree. 

It  is  held  that  a  decree,  foreign  or  domestic,  establishing  a  pedigree, 
is  a  decree  in  rem  and  binding  and  conclusive  upon  all  the  world  as 
to  the  matters  which  are  thereby  adjudicated.***  Similarly,  a  question 
of  identity  of  the  defendant,  contested  in  a  former  suit  and  found 
against  him,  cannot  be  re-examined.**  But  on  the  other  hand,  a 
judgment  finding  the  illegitimacy  of  a  son  is  not  evidence  in  another 
suit  to  show  the  non-marriage  of  the  mother  or  the  illegitimacy  of 
her  other  children.*^  So  also,  although  the  condition  of  slavery  was 
in  the  strictest  sense  a  status,  the  highest  court  in  this  country  held 
that  a  judgment  establishing  the  freedom  of  a  given  person  was  not 
in  rem,  but  bound  only  parties  and  privies.*®  But  in  the  case  of  a 
child  claiming  to  be  free  and  not  a  slave,  because  her  mother,  in  a 
suit  wherein  the  same  person  was  a  party  claiming  the  services  of 
both,  was  adjudged  free,  on  an  allegation  appearing  on  the  record 
that  the  mother  was  free  when  the  child  was  born,  it  was  held  that 

4  2  Pittsford  V.  Chittenden,  58  Vt.  49,  3  Atl.  323. 

*3  West  BufiPala  v.  Walker  Tp.,  8  Ta.  177. 

4*  Town  of  Bethlehem  v.  Town  of  W^atertown,  47  Oonn.  237. 

4  5  Ennis  v.  Smith,  14  How.  400,  14  L.  Ed.  472. 

46  Verneuil  v.  Harper,  28  La.  Ann.  893. 

47  Kearney  v.  Deun,  15  Wall.  51,  21  L.  Ed.  4l.    See  Ferrell  v.  Broadway, 
127  N.  C.  404,  37  S.  E.  504. 

48  Davlfl  V.  Wood,  1  Wheat.  6,  4  L.  Ed.  22. 
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the  judgment  was  conclusive  as  to  the  freedom  of  the  child.  The 
decision  was  put  on  the  ground  that  the  child  was  "privy  in  blood'' 
to  the  mother,  and  privy  in  estate  so  far  as  regarded  the  mother's 
condition  of  servitude  or  otherwise.*®  But  we  think  the  court,  in 
either  of  these  cases,  might  well  have  held  the  judgment  to  be  strictly 
in  rem. 

S  807.    Baiikriipto7  and  InsolTenoy. 

A  decree  of  the  court  having  jurisdiction  under  the  bankrupt  law, 
upon  a  petition  in  involuntary  proceedings,  whereby  the  debtor  is 
adjudged  and  declared  a  bankrupt,  is  in  the  nature  of  a  decree  in  rem, 
since  it  determines  his  legal  status  in  that  respect,  and  is  therefore 
notice,  of  itself,  to  all  creditors,  and  is  conclusive  evidence  that  all  the 
facts  necessary  to  sustain  the  decree  were  proved  before  the  court. *^ 
Similarly,  an  adjudication  of  insolvency  partakes  of  the  nature  of  a 
judgment  in  rem ;  it  binds  all  persons,  whether  parties  or  otherwise, 
and  whether  notified  or  not,  as  to  the  particular  matter  determined.^* 
But  while  an  adjudication  of  bankruptcy  is  conclusive  upon  all  per-  , 
sons  as  to  the  bankruptcy  of  the  debtor,  and  as  to  all  facts  necessary 
to  warrant  the  adjudication,  it  is  not  final  evidence  upon  matters 
which  came  in  question  only  collaterally  or  by  way  of  evidence. 
Thus,  in  one  of  the  cases  arising  under  the  bankruptcy  act  of  1898. 
the  respondent  in  a  petition  in  involuntary  bankruptcy  denied  his 
alleged  indebtedness  to  the  petitioning  creditor,  and  took  issue  on 
the  validity  and  consideration  of  the  note  set  forth  in  the  petition 
and  on  which  the  creditor  claimed.  Evidence  on  this  point  was 
presented  on  both  sides,  and  the  court  found  the  allegations  of  the 

*»  Alexander  v.  Stj  kely.  7  Serg.  &  R.  (Pa.)  299. 

»o  Shawhan  v.  Whenitt,  7  How.  «27,  12  L.  Ed.  847;  Michaels  v.  Post,  21 
Wall  ays,  22  L.  Ed.  520;  In  re  Wallace,  Deady,  433.  Fed.  C«s.  No.  17,094; 
Morse  v.  (Joilfrey,  3  Stoi-y,  391,  Fed.  Cas.  No.  9.85C;  In  re  Banks.  1  N.  Y. 
i^eg.  Obs.  274,  Fed.  Cas.  No.  958;  In  re  Fallon,  2  N.  B.  R.  277,  Fed.  Cas. 
No.  4,(TJH;  In  re  Ordway,  19  N.  B.  R.  171.  Fed.  Cas.  No.  10.552;  Lewis  v. 
Sloan,  08  N.  C.  557;  Benedict  v.  Smith,  48  Mich.  .593,  12  N.  \V.  MJli;  Rayl 
V.  Lapham,  27  Ohio  St.  452;  Thornton  v.  Ilogan,  (53  Mo.  143;  Mount  v. 
Manhattan  Co.,  41  N.  J.  Eq.  211,  3  Atl.  72(>. 

»i  Brown  v.  Smart,  69  Md.  320,  14  Atl.  4(>8;  Meniara  v.  Sewall,  8  (iray 
«Maj«s.)  3iri.  See  Diamond  State  Iron  Co.  v.  Alex.  K.  Rarig  Co.,  93  Va.  595. 
1^5  S.  E.  894. 
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petition  to  be  true  and  made  the  adjudication  of  bankruptcy  as  prayed. 
It  was  held  that  such  adjudication  was  conclusive  evidence  of  the  peti- 
tioner's claim,  so  that  the  note  could  not  be  disputed  when  it  was 
presented  for  allowance  as  a  claim  against  the  bankrupt's  estate. 
either  by  the  bankrupt  or  by  any  creditor  who  joined  in  the  pro- 
ceedings and  opposed  the  adjudication.  But  the  bankrupt  had  also 
taken  issue  on  the  question  of  his  insolvency,  and  the  petitioning^ 
creditor,  for  the  purpose  of  proving  insolvency,  offered  in  evidence 
certain  promissory  notes  made  by  the  debtor  to  third  parties,  and  the 
debtor  contested  their  validity  and  consideration.  And  though  the 
court  found  the  debtor  insolvent  and  adjudged  him  bankrupt,  yet  it 
was  held  that  the  adjudication  was  not  conclusive  as  to  the  validity 
of  those  notes,  so  as  to  preclude  the  bankrupt  from  opposing  their 
allowance  as  claims  against  his  estate,  for  they  were  not  directly  in 
issue,  but  only  collaterally  brought  in  question,  and  the  holders 
were  not  parties  to  the  proceeding.** 

Por  similar  reasons,  it  is  held  that  a  decree  granting  a  discharge 
to  a  bankrupt,  or  to  an  insolvent  debtor,  is  conclusive  evidence  of 
his  having  complied  with  all  things  required  by  law  to  entitle  hini 
to  a  discharge,  and  of  his  release  from  all  debts  and  obligations  not 
excepted  by  law  from  the  operation  of  such  a  discharge.  It  is  bind- 
ing upon  all  creditors,  whether  or  not  they  were  notified  of  the 
application  or  took  part  in  the  proceedings;  and  it  cannot  be  im- 
peached in  any  collateral  proceeding,  but  only  directly  and  in  the 
manner  prescribed  by  the  statute  itself.*'  In  a  later  chapter  we 
shall  be  called  upon  to  consider  the  important  subject  of  the  extra- 
territorial effect  of  decrees  in  bankruptcy  and  the  question  of  the 
conclusiveness  of  foreign  adjudications  upon  domestic  creditors." 

««  In  re  Henry  Ulfelder  Clothing  Oo.  (D.  C.)  08  Fed.  409.  And  see  Baker 
V.  Wyman,  47  Minn.  177,  49  N.  W.  W9. 

»»  Lathrop  V.  Stuart,  5  McLean,  167,  Fed.  Oas.  No.  8.113;  Thurmond  ▼. 
Andrews,  10  Bush.  (Ky.)  400;  Blake  v.  Blgelow,  5  Ga.  437;  Boaa  v.  HetfeL 
3  Pa.  298;  Sheets  v.  Hawk,  14  Serg.  &  B.  173,  16  Am.  Dec.  480.  See  Bankr. 
Act  1898.  S  21f. 

B«  Infra,  §  824. 
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f  808.    Probate  Adjudioatioas. 

The  judgments  and  decrees  of  courts  of  probate,  acting  within  the 
scope,  of  their  peculiar  jurisdiction,  are  quasi  in  rem,  and  are  bind- 
ing and  conclusive  upon  all  parties  in  interest,  without  notice  other 
than  such  general  notice  as  may  be  given  by  publication  to  all  per- 
sons interested  in  the  estate.**  Thus,  a  judgment  of  a  probate 
court  that  one  of  the  heirs  of  an  estate  had  received  advancements 
during  the  intestate's  lifetime  to  the  full  amount  of  his  share  of 
the  estate,  and  that  he  was  not  entitled  to  any  further  share  there- 
in, is  binding  on  the  creditors  of  the  heir,  though  they  had  no  per- 
sonal notice  of  the  proceeding.'*  So  a  suit  to  test  the  validity  of 
a  will  is  a  proceeding  in  rem,  and  the  decree  is  binding  upon  all 
parties  in  interest  whether  parties  to  the  issue  or  not.*^  But  it 
has  been  held  that  a  suit  for  the  construction  of  a  testamentary  writ- 
ing is  not  in  the  nature  of  a  proceeding  in  rem.** 

9  809.    Judsmenti  for  Taxes  and  AMeisments* 

State  laws  not  infrequently  provide  that  taxes  and  assessments 
shall  be  collected  by  proceedings  taken  primarily  against  the  land 
which  is  liable,  with  publication  of  notice  to  owners  and  claimants. 
And  in  some  jurisdictions,  a  proceeding  of  this  character  is  regarded 
as  strictly  in  rem.**  Thus,  where  land  of  a  nonresident  has  been 
sold  for  taxes,  and  the  title  quieted  in  the  purchaser  on  service  by 
publication,  the  decree  quieting  the  title  divests  the  nonresident 
owner  of  all  interest  in  the  land.**  But  more  commonly  the  judg- 
ment in  a  tax  case  is  considered  to  be  binding  only  upon  parties 
brought  in  by  actual  notice  and  those  in  privity  with  them,  and  in 

••Lynch  v.  Baxter.  4  Tex.  431,  51  Am.  Dec.  735;  MlUer  v.  Foster,  76  Tex. 
47»,  13  s.  W.  529;  Mnlcahey  v.  Dow.  131  Cal.  73,  63  Pac.  158;  Hanley  v. 
Hanley,  114  Cal.  690,  46  Pac.  736;   supra,  §S  635,  638,  and  cases  there  cited. 

»•  Llglnger  v.  Field,  78  Wis.  367,  47  N.  W.  613. 

»T  Fry  v.  Taylor,  1  Head.  (Tenn.)  594;  Patton  v.  Allison,  7  Humph.  (Tenn.) 

"  Brown  V.  Brown,  86  Tenn.  277,  7  S.  W.  640. 

••Mayo  v.  Ah  Loy,  32  Cal.  477,  91  Am.  Dec.  595.     And  see  Black,  Tax 
Tides,  f  167  et  seq. 
••  Oldham  v.  Stephens,  45  Kan.  309,  25  Pac.  863. 
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some  cases,  not  even  upon  the  owner  unless  he  appeared  and  con- 
tested the  application  for  judgment.**  Thus,  in  Indiana,  where  land 
is  erroneously  taxed  to  another  than  the  true  owner,  a  judgment 
foreclosing  the  tax  lien  against  the  person  to  whom  the  lan^  was 
taxed,  in  an  action  to  which  the  owner  was  not  a  party,  and  of 
which  he  had  no  knowledge,  is  not  binding  upon  him.**  In  Wis- 
consin, the  owner  of  a  city  lot,  not  being  made  a  party  to  a  proceei- 
ing  by  mandamus  to  compel  the  common  council  of  the  city  to  Iev\ 
a  special  tax  or  assessment  thereon,  is  not  bound  by  the  judgment 
in  such  proceeding.**  A  judgment  in  favor  of  a  tax-sale  purchaser, 
enforcing  by  mandamus  against  the  sheriff  his  right  to  a  deed,  is 
not  a  judgment  in  rem,  and  is  not  admissible  evidence  against  one 
neither  party  nor  privy  to  the   proceeding.** 

i  810.    Foreeloswre  of  Liens. 

Proceedings  to  foreclose  a  lien  are,  generally  speaking,  procecil- 
ings  in  rem,  and  therefore  personal  service  on  absent  parties  is  m»t 
essential  to  give  the  court  jurisdiction.**  So  a  judgment  for  the 
foreclosure  of  a  mortgage,  although  in  the  commencement  of  the 
action  it  be  in  form  in  personam,  yet  as  it  awards  a  special  execu- 
tion against  the  premises  described  in  the  mortgage,  and  direct> 
ilamages  to  be  recovered  by  a  sale  of  the  same^  is  properly  a  judg- 
ment in  rem  or  quasi  in  rem.** 

•  1  See  Gage  v.  BaUey,  102  111.  11;  BeUevnie  NaU  CV).  v.  People,  98  HI  3«» 
IVrn^Ie  V.  Brislin,  80  111.  423;  Job  v.  Tebbetts,  5  GUman  (HI.)  376:  Mayo  t. 
Foley,  4i>  Cal.  2S1;  Jamison  v.  aty  of  New  Orleans,  12  La.  Ann.  340;  Gap? 
V.  nnnpelly.  115  T.  S.  4r>4.  6  Sup.  Ct.  136,  29  L.  Ed.  449. 

«2  Grijrshy  v.  Akin,  ll»S  Ind.  591.  28  N.  E.  l80. 

«5  Kork  V.  Smith,  55  Wis.  67,  12  X.  W.  408. 

«*  >\ators  V,  Spofford.  r>s  Tex.  115. 

*»  Oswald  V.  Kanipmann  iC.  C.)  28  Fed.  36.  See  Lehman  t.  Hinton.  44 
W.  Vrt.  1.  25»  S.  E.  IKM:  Kt»nsimer  v.  Fell,  35  W.  Va.  15,  12  S.  E.  1078.  2»  Ak. 
St,  Rop.  774;   MeC\»Uum  v.  Wood  (Tex.  Hv.  App.)  33  S.  W.  1087. 

««  Kussoll  V.   Brown,  41   III.   184;    Williams  v.  Ives.  41)   111.  512;   WhitH^ 
Adinrs  v.  Williams,  3  N.  J.  E«i,  376.    See  Smith  v.  Krea;rer,  6  Kan.  App.  '^ 
51  I*ao,  SKi 
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9  811.    Deorees  of  Sale. 

In  Louisiana,  a  judgment  confirming  and  homologating  a  judicial 
sale  of  realty  has  the  force  of  res  judicata  so  as  to  operate  "as  a 
complete  bar  against  all  persons,  whether  of  age  or  minors,  whether 
present  or  absent,  who  may  thereafter  claim  the  property  so  sold,  in 
consequence  of  all  illegality  or  informality  in  the  proceedings,  wheth- 
er before  or  after  judgment."  '^  On  similar  principles,  a  decree 
for  the  sale  of  the  estate  of  a  lunatic,  for  the  payment  of  debts,  is 
a  decree  in  rem,  and  the  creditors  are  bound  by  it  though  not  par- 
ties to  the  proceeding,  and  a  purchase  of  the  property,  with  notice 
of  the  decree,  at  a  sale  under  an  execution  at  law  issued  after  the 
entry  of  such  decree,  will  be  set  aside.**  \ 

9  812.    Establlilimeiit  of  Roads  and  Boundaries. 

I 

A  proceeding  had  in  the  proper  court  for  the  laying  out  of  a  pub- 
lic road  is  in  the  nature  of  a  proceeding  in  rem  and  binds  all  the 
world.**  So  also  the  judgment  of  a  competent  court  upon  the  re- 
port of  a  committee  appointed  under  the  provisions  of  a  state  stat- 
ute empowering  such  court  to  establish  the  disputed  boundary  line 
between  two  adjoining  towns,  is  a  judgment  in  rem  and  conclusive 
upon  all  persons.''* 

•7  Jeter  v.  Hewitt,  22  How.  352,  16  L.  Ed.  345;  Montgomery  v.  Samory, 
Uy  U.  8.  482,  25  L.  Ed.  375. 

•8  Latham  v.  WlswaU,  37  N.  C.  294. 

••Millcreek  Tp.  v.  Reed,  29  Pa.  195.  See  Bradbury  v.  Walton  (Ky.)  21 
S.  W.  869. 

'0  Pitman  v.  Town  of  Albany.  34  N.  H.  577. 
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Pabt  IL    Foreign  Judgments  in  Personam— ContinuecL 

819.  Pleading  and  Elxhibiting  Foreign  Judgment 

850.  Plea  of  Statute  of  Limitations. 

851.  Judgments  of  Foreign  Courts  of  Inferior  Jurisdiction. 

852.  Foreign  Garnisliment  Proceedings. 


Part  I.     Foreign  Judgments  in  Rem, 

§  813.    ConduslTeneM  of  Foreign  Judgments  in  Bern. 

A  "foreign"  judgment,  as  the  term  is  used  in  the  English  books, 
means  a  judgment  rendered  by  any  court  outside  of  England,  in- 
cluding the  courts  of  the  British  colonies.  As  used  by  American 
judges,  the  term  has  not  a  very  precise  signification.  For  sometimes 
it  includes  all  judgments  rendered  by  courts  beyond  the  particular 
state, — ^in  which  sense  a  judgment  pronounced  in  New  York  may  be 
called  a  foreign  judgment  in  Pennsylvania, — and  sometimes  it  is  re- 
stricted to  judgments  coming  from  without  the  limits  of  the  United 
States.  The  latter  usage  is  the  better.  For,  in  our  law,  there  are 
important  differences  between  judgments  rendered  in  a  sister  state 
and  those  which  are  foreign  in  the  strict  sense,  and  the'  practice  of 
indiscriminately  grouping  them  under  one  general  designation  tends 
to  obscure  these  distinctions  and  introduce  misleading  ideas.  In  this 
work,  therefore,  when  speaking  of  the  rulings  of  the  American  courts, 
we  shall  always  use  the  phrase  "foreign  judgment"  to  designate  one 
emarianting  from  the  courts  of  a  country  foreign  to  the  United 
States,  while  the  term  * 'sister  state  judgment"  will  indicate  one  pro- 
nounced in  one  of  the  several  states  of  the  Union  and  used  as  a  cause 
of  action  or  defense  in  another.  The  former  species  of  judgments 
will  form  the  subject  of  the  present  chapter.  And  it  will  further 
be  necessary  to  subdivide  foreign  judgments  into  judgments  in  rem 
and  judgments  in  personam,  these  two  classes  being  distinguished  by 
certain  important  differences  which  will  fully  appear  in  the  sequel. 
We  proceed  then  to  the  consideration  of  the  effect  of  judgments 
which  are  strictly  foreign  and  in  rem. 

It  has  been  the  express  doctrine  of  both  the  English  and  Amer- 
ican courts  from  early  times  that  a  foreign  judgment  in  rem  is 
binding  and  conclusive  on  all  the  world,  and  not  re-examinable  on 
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the  merits,  provided  the  court  had  jurisdiction  and  there  was  no 
fraud  in  procuring  the  sentence.*  "We  should  treat  the  judgment 
of  a  foreign  court,  acting  in  rem,  within  its  appropriate  power  and 
jurisdiction,  with  the  same  respect  and  concede  to  it  the  same  con- 
sequence that  we  would  to  similar  judgments  of  the  courts  of  our 
sister  states.  We  should  allow  the  party  contesting  its  validity  to 
show  that  it  was  procured  by  fraud,  or  that  it  is  void  on  its  face, 
or  void  by  the  local  law,  fori  rei  judicata.  But  such  party  cannot 
be  permitted  to  show  that  he  never  had  any  notice  of  the  suit, 
otherwise^  than  by  showing  that  the  notice  prescribed  by  the  local 
law  was  not  given,  thereby  proving  the  judgment  to  be  void  by  that 

law Nor  can  the  party  be  allowed  to  show  that  there 

are  errors  in  law  on  the  face  of  the  judgment,  for  that  would  com- 
pel our  courts  to  sit  in  review  on  the  adjudications  of  the  foreign 
tribunal.  When  the  foreign  judgment  produced  in  evidence  appears 
to  be  regular  in  form,  and  to  contain  the  essential  parts  of  an  ad- 
judication of  the  controversy  made  between  proper  parties,  the  bur- 
den of  showing  its  invalidity  rests  upon  the  party  who  desires  to  im- 
peach it."  *  Thus,  for  example,  where  the  matter  in  controversy 
is  land  or  other  immovable  property,  a  judgment  pronounced  in  the 
forum  rei  sitae  is  of  universal  obligation  as  to  all  the  matters  of  right 
and  title  which  it  professes  to  decide  in  relation  thereto,  and  abso- 
lutely conclusive ;  while,  on  the  other  hand,  a  judgment  in  any  for- 
eign country  (foreign  to  the  situs  of  the  res),  touching  such  im- 
movables, will  be  held  of  no  obligation.* 

9  814.    Deerees  In  Admlraltj, 

The  most  familiar  examples  of  foreign  judgments  in  rem  are  the 
adjudications  of  admiralty  courts  in  cases  of  prize,  collision,  for- 
feiture, and  the  like.  And  these  decrees,  by  the  unanimous  and  em- 
phatic voice  of  courts  and  jurists,  are  declared  to  be  binding  and 

1  Hughes  v.  Cornelius,  2  Show.  232;  Bemnrdl  v.  Motteux,  2  Doug.  574: 
wnilams  V.  Preston,  8  J.  J.  Marsh.  (Ky.)  fiOO,  20  Am.  Dec.  179;  Wellborn  t. 
Carr,  1  Tex.  403;  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126. 

a  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  12C,  183, 

»  Storj',  Confl.  Laws.  §  591;  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126, 
171).    See,  also,  Cammell  v.  Sewell,  5  Hurl.  &  N.  728. 
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conclusive  all  over  the  world.  Thus  the  sentence  of  a  foreign  court 
of  admiralty,  having  jurisdiction  under  the  law  of  nations,  condemn- 
ing a  vessel  and  cargo  as  good  and  lawful  prize,  is  conclusive  upon 
all  persons  and  in  all  courts,  and  cannot  be  disregarded  or  contra- 
dicted in  any  subsequent  proceeding.*  How  firmly  this  principle  is 
settled,  and  how  faithfully  the  courts  adhere  to  it,  even  in  the  most 
exceptional  circumstances,  might  be  proved  by  many  interesting 
cases  to  be  found  in  the  books.  For  instance,  in  the  case  of  The 
Helena,*  the  vessel  was  captured  by  a  corsair  belonging  to  the  Dey 
of  Algiers,  and  was  taken  into  a  port  of  that  country  and  condemned  . 
and  sold.  The  former  owner  contended  that  the  seizure  was  piratical 
and  not  a  lawful  capture,  and  that  the  subsequent  proceedings  had 
no  formality  or  regularity.  But  the  court  held  that  the  property  in 
the  vessel  had  passed  by  the  sale.  Sir  Wm.  Scott  observed :  "Al- 
though their  notions  of  justice  to  be  observed  between  nations 
differ  from  those  which  we  entertain,  we  do  not  on  that  account 
venture  to  call  in  question  their  public  acts.  As  to  the  mode  of 
confiscation  which  has  taken  place  on  this  vessel,  whether  by  formal 
sentence  or  not,  we  must  presume  it  was  regularly  done  in  their 
way  and  according  to  the  established  custom  of  that  part  of  the 
world."  An  even  stronger  illustration  is  furnished  by  the  case  uf 
Armroyd  v.  Williams,"  in  which  the  sentence  of  a  French  prize  court 
was  held  to  be  conclusive,  although  every  consideration  appeared 
to  militate  against  the  propriety  of  applying  the  established  rule. 
But  the  court  declared  that,  whatever  might  be  done  by  foreign  tri- 
bunals in  reference  to  the  settled  principles  of  international  law  on 
the  subject  of  the  conclusiveness  of  prize  adjudications,  the  courts 
of  this  country  would  not,  for  purposes  of  retaliation,  depart  from 

-*  Hughes  V.  Cornelius,  2  Show.  232;  Bemnrdi  v.  Motteux,  2  Doug.  574; 
stringer  v.  Ins.  Co.,  L.  R.  4  Q.  B.  676;  Croudson  v.  Leonard,  4  Cranch,  434, 
:i  L.  Ed.  670;  Bradstreet  v.  Neptune  ^ns.  Co.,  3  Sumn.  600,  Fed.  Cas.  No. 
1.7a3;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  (N.  Y.)  64,  19  Am.  Dec.  549; 
Lumly  V.  Quarry.  7  Mod.  9;  Williams  v.  Armroyd,  7  Cranch.  423,  3  L.  Ed. 
3il2;  Brown  v.  Union  Ins.  Co.  at  London,  4  Day  (Conn.)  179,  4  Am.  Dec. 
204;  Walton  v.  Bethune,  2  Brev.  (S.  C.)  453,  4  Am.  Dec.  597;  Cucullu  v.  La. 
Ins.  Co.,  5  Mart.  (N.  S.;  La.)  464,  16  Am.  Dec.  199. 

»  4  0.  Rob.  Adm.  3  (1801). 

•  2  Wash.  C.  C.  508,  Fed.  Cas.  No.  538. 
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those  principles.  This  was  a  strong  position  to  take,  considering 
the  nature  of  our  relations  with  France  at  that  date  (i8ii).  The 
court,  even  in  holding  the  sentence  of  condemnation  conclusive,  de- 
nounced it  as  "a  daring  outrage  upon  our  neutral  rights."  The 
case  was  appealed  to  the  supreme  federal  court,  and  it  was  there 
held  that  the  sentence  was  none  the  less  conclusive  because  it  was 
given  under  an  edict  which  was  unjust  in  itself  and  in  direct  and 
flagrant  violation  of  the  law  of  nations,  and  which  had  been  so  de- 
clared by  the  United  States  government.^  The  converse  of  this 
rule  also  holds  good.  A  sentence  of  acquittal  pronounced  by  a 
foreign  court  acting  in  rem,  in  cases  of  prize,  forfeiture,  etc.,  is  con- 
clusive, in  the  absence  of  fraud  or  want  of  jurisdiction.' 

The  reasons  why  our  courts  accept  such  adjudications  as  final 
and  conclusive  are  founded  partly  on  the  consideration  that  prize 
courts  exist  and  discharge  their  functions  under  the  recognition  of 
the  law  of  nations, — being  thus,  in  some  sense,  a  species  of  interna- 
tional tribunals,  exercising  an  authority  which  must  be  respected  b} 
all  countries  which  give  their  adherence  to  the  jus  gentium,* — and 

7  Williams  v.  Armroyd.  7  Cranch,  423,  3  L.  Ed.  392. 

8  Magoun  V.  New  England  Marine  Ins.  Co.,  1  Story,  157,  Fed.  Caa.  Ko. 
8.961;  The  Bennet,  1  Dod.  175. 

»  This  principle  was  clearly  and  convincingly  stated  in  the  case  of  Brown 
V.  Union  Ins.  Co.,  4  Day  (Conn.)  179,  4  Am.  Dec.  204.  Swift,  J.,  In  delivering 
the  opinion  of  the  court,  remarljed:  "I  apprehend  our  acknowledgment 
of  the  authority  of  the  law  of  nations,  and  our  adoption  of  the  marine  law. 
have  established  principles  decisive  of  this  question.  The  law  of  nations 
is  a  rule  of  conduct  obligatory  on  sovereign  Independent  states;  and  tbe 
right  of  capture  on  the  high  seas  by  nations  at  war  is  clearly  a  part  of  that 
law.  The  decrees  of  judicial  tribunals  proceeding  according  to  the  law  of 
nations  must  be  conclusive,  as  far  as  that  law  is  recognized,  for  tbe  same 
reason  that  Judgments  of  courts  proceeding  according  to  municipal  taw  are 
conclusive,  as  far  as  that  law  extends.  In  all  civilized  states,  eonrts  are 
constituted  that  have  Jurisdiction  of  questions  of  prize,  and  are  to  decide 
according  to  the  law  of  nations.  In  these  cases  the  proceedings  are  in  rem. 
and  every  person  interested  is  supposed  to  be  a  party  to  them.  Whenever, 
then,  a  court  of  admiralty  in  one  country,  acting  as  a  prize  court  decides 
on  the  question  of  prize  and  condemns  captured  property,  such  sentence 
or  decree  must  be  conclusive  evidence,  when  the  same  question  shall  arise 
in  any  other  country  recognizing  the  law  of  nations,  on  the  same  principle 
that  the  Judgment  of  a  municipal  court  is  conclusive  between  the  same 
parties  and  their  representatives,  whenever  the  same  question  sliall  arise  ta 
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partly  on  grounds  of  necessity  and  propriety.  Thus  the  United 
States  supreme  court  has  declared  that  the  law  on  this  point  rests 
on  three  very  obvious  considerations:  "the  propriety  of  leaving  the 
cognizance  of  prize  cases  exclusively  to  courts  of  prize  jurisdiction; 
the  very  great  inconvenience,  amounting  nearly  to  an  impossibility, 
of  fully  investigating  such  cases  in  the  courts  of  common  law ;  and 
the  impropriety  of  revising  the  decisions  of  maritime  courts  of  other 
nations  whose  jurisdiction  is  co-ordinate  throughout  the  world."  *** 
But  the  rule  thus  established  is  not  confined  to  adjudications  in 
prize  cases.  It  extends  generally  to  all  admiralty  decrees  proceed- 
ing from  a  court  having  jurisdiction  of  the  res.  Thus,  where  a 
French  court,  having  competent  jurisdiction,  in  a  proceeding  in  rem, 
delivered  a  judgment  ordering  the  sale  of  a  British  ship  then  lying 
in  the  foreign  port,  under  a  lien  for  supplies  furnished,  it  w^s  held 
that  the  safe  could  not  afterwards  be  impeached  in  England,  in  an 
action  against  the  vendee,  even  though  the  person  seeking  to  impeach 
it  would,  by  the  law  of  the  latter  country,  have  a  preferential  title 
to  the  chattel.**  And  the  same  principle  applies  to  judgments  on 
a  maritime  lien  for  damages  caused  by  a  collision,**  and  to  adjudi- 

aoother  court  in  the  same  country  where  the  Judgment  was  rendered.  As 
we  have  adopted  the  law  of  nations,  we  must  take  It  with  aU  its  conse- 
quences; and  we  can  have  no  more  right  to  deny  the  conclusiveness  of  the 
sentence  of  a  foreign  court  of  admiralty*  acting  as  a  prize  court  accordiug 
to  the  law  of  nations,  when  the  same  question  arises  before  us,  than  we  have 
to  deny  the  conclusiveness  of  a  Judgment  of  a  court  in  this  state,  when  the 
same  question  arises  between  the  same  parties  in  another  court,  or  than 
we  have  to  deny  any  other  principle  of  the  law  of  nations.  I  should  there- 
fore deem  the  decree  of  the  court  of  admiralty  to  be  conclusive  in  this  ease, 
not  on  the  authority  of  the  decisions  in  Great  Britain,  but  on  the  authority 
of  the  law  of  nations,  which  is  a  part  of  the  common  law  of  the  land. 
At  the  same  time,  it  is  not  improper  to  observe  that  the  courts  of  Westminster 
HaU  have  uniformly  paid  such  a  sacred  regard  to  principle  in  their  decisions 
that  they  may  be  deemed  good  evidence,  not  only  of  national  law,  but  of 
common  law,  and  are  entitled  to  the  highest  respect  in  all  countries  governed 
by  the  same  general  rules  of  Jurisprudence.**  See,  also,  Williams  v.  Jones, 
13  Mees.  &  W.  633;   Godard  v.  Gray,  L.  R.  6  Q.  B.  139. 

10  Croudson  v.  Leonard,  4  Cranch,  434,  2  L.  Ed.  670. 

11  Castrique  v.  Imrie,  L.  R.  4  H.  L.  414.    And  see  Minna  Craig  S.  S.  Co. 
V.  Chartered  Mercantile  Bank  [1897]  1  Q.  B.  460. 

"  The  East.  9  Ben.  76,  Fed.  Cas.  No.  4,251;  Haniier  v.  BeU,  7  Moore,  P.  O. 
2«7, 

(1223) 


§  816  LAW  OP  JUDGMENTS.  (Ch.  21 

cations  ordering  the  sale  of  wrecks  and  property  left  derelict.**  But 
it  has  been  held  that  the  parties  in  interest  may  avoid  this  conclusive 
effect  of  a  foreign  admiralty  decree  by  an  express  stipulation  to  that 
effect  made  in  advance.  Thus,  if  a  policy  of  insurance  unden^ritten 
in  Philadelphia  contains  a  warranty  of  American  property,  "to  be 
proved,  if  required,  in  this  city  and  not  elsewhere,"  the  assured  is 
entitled  to  vindicate  the  truth  of  his  warranty  as  against  a  foreign 
condemnation  of  the  subject-matter  as  enemies'  property.** 

§  815.    ConelnsiTe  of  Oronndt  of  Sentenee. 

It  is  almost  universally  held  in  this  country  that  the  sentence  of  a 
foreign  court  of  admiralty,  proceeding  in  rem,  after  acquiring  juris- 
diction, whereby  a  vessel  or  cargo  is  condemned  as  lawful  prize,  is 
conclusive  evidence,  not  only  to  change  the  property  in  the  res,  but 
also  of  all  the  facts  upon  which  the  condemnation  w*as  founded. 
Thus,  in  a  subsequent  action  between  the  owners  and  the  under- 
writers, such  a  sentence  is  conclusive  evidence  that  the  goods  so  con- 
demned were  enemies'  property  (if  that  was  the  ground  of  condemna- 
tion), and  .therefore  that  there  has  been  a  breach  of  the  warranty 
of  neutrality  contained  in  the  policy.^*  So,  in  a  similar  action,  the 
sentence  of  a  foreign  admiralty  court  condemning  the  insured  ves>tl 
for  a  breach  of  blockade,  and  specifying  that  as  the  ground  of  con- 
demnation, is  conclusive  evidence  of  the  fact  of  such  breach  of  block- 
ade.** The  same  rule  holds  good  in  England.  "Since  the  judgment 
of  the  House  of  Lords  in  Lothian  v.  Henderson,*^  it  may  now  be 
assumed  as  the  settled  doctrine  of  an  English  court  of  law  thai  all 

i»  Grant  v.  McLachlln,  4  Johns.  (N.  Y.)  34. 

1*  Calhoun  v.  Insurance  Co.  of  Pennsylvania,  1  Bin.  (Pa.)  203. 

IB  Walton  V.  Bothune,.2  Brev.  (S.  C.)  453,  4  Am.  Dec.  597;  Brown  v.  rnJ^n 
Ins.  Co.,  4  Day  (Conn.)  179,  4  Am.  Deo.  204;  Cucullu  v.  I^.  Ins.  Co..  5  Mart 
N.  S.  (La.)  404,  Ki  Am.  Dec.  199;  Blanque  v.  Peytarin,  4  Mart  0.  S.  ilJ  ■ 
458.  G  Am.  Dec.  705. 

i«  Croudson  v.  Leonard,  4  Cranch,  434,  2  L.  Ed.  670;  Bradstreet  v.  Ncptiw»' 
Ins.  Co.,  3  Sumn.  GOO,  Fed.  Oas.  No.  1,793;  Peters  v.  Warren  Ins.  Co.,  3 
Sumn.  389,  Fed.  Cas.  No.  11,035;  Baxter  v.  N.  E.  :Marine  Ins.  06.,  6  Btef*. 
277,  4  Am.  Dec.  125;  Dempsey  v.  Ins.  Co.  of  Pennsylvania,  1  Bin.  (Pa.)  299. 
note;  Stewart  v.  Warner,  1  Day  (Conn.)  143,  2  Am.  Dec.  61;  Gronlnj  t. 
Union  Ins.  Co.,  1  Nott  &  McC.  (S.  O.)  537. 

17  3  Bos.  &  P.  499. 
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sentences  of  foreign  courts  of  competent  jurisdiction  to  decide  ques- 
tions of  prize  are  to  be  received  here  as  conclusive  evidence  in  ac- 
tions upon  policies  of  assurance,  upon  every  subject  immediately 
and  properly  within  the  jurisdiction  of  such  foreign  courts,  and  upon 
which  they  have  professed  to  decide  judicially."  ^®  New  York,  alone, 
forms  an  exception  to  this  consensus  of  opinion.  Its  courts  have 
adopted  a  different  rule,  "which  must  now  be  considered  as  the  set- 
tled law  of  this  state.  It  is,  that  the  sentence  of  a  foreign  court  of 
admiralty.  Condemning  the  property  as  a  good  and  lawful  prize,  ac- 
cording to  the  law  of  nations,  is  conclusive  to  change  the  property, 
but  is  only  prima  facie  evidence  of  the  facts  on  which  the  condemna- 
tion purports  to  have  been  founded ;  and  in  a  collateral  action,  such 
evidence  may  be  rebutted  by  showing  that  no  such  facts  did  in  re- 
ality exist."  *•  It  is  also  held  that  a  sentence  of  condemnation  by 
a  foreign  court  of  admiralty,  which  appears  on  the  face  of  the  pro- 
ceedings to  have  been  founded  on  facts  which  did  not  warrant  the 
judgment,  will  not  be  conclusive  of  the  legality  of  the  condemnation 
as  between  the  insured  and  the  underwriters  of  the  vessel.*^ 

f  816.    Orouiads  of  Condemnation  must  Clearly  Appear* 

The  rule  just  stated  is  subject  to  this  qualification,  that  the  sen- 
tence is  conclusive  in  a  collateral  action  of  the  grounds  on  which  it 
proceeded  only  when  those  facts  are  clearly  stated  in  the  decree 
itself.  If  the  ground  of  a  judgment  of  condemnation  does  not  appear 
on  the  face  of  it,  it  may  be  shown  by  other  evidence;  but  if  the 
sentence  is  ambiguous  it  will  not  be  conclusive.**  As  stated  by  Chief 
Justice  Tindal,  "in  order  to  conclude  the  parties  from  contesting  the 
ground  of  condemnation  in  an  English  court  of  law,  such  ground 
must  appear  clearly  upon  the  face  of  the  sentence;    it  must  not  be 

"Bolton  V.  Gladstone,  6  East  155.     See,  also,  Baring  v.  Clapett,  3  BoJi 
&  r.  2<J1;  Fernandez  v.  Da  Costa,  Park,  Ins.  170. 

19  Ocean  Ins.  Co.  v.  Trancis,  2  Wend.  64,  19  Am.  Doc.  549:  Vandenheuvel 
V.  United  Ins.  Co.,  2  .lohns.  Cas.  450,  1  Am.  Dec.  ISO;  Francis  v.  Ocean  Ins. 
Co.,  6  Cow.  404;  New  York  Firemen  Ins.  Co.  v.  I)e  Wolf,  2  Cow.  56;  RadcUff 
V.  United  ins.  Co.,  9  Johns..  277.  S^ee,  also,  Bourke  v.  Granberry,  Gilmer 
(Va.)  16,  9  Am.  Dec.  589. 

»«  Wniiamson  v.  Tunno,  1  Brev.  (R.  C.)  151,  2  Am.  Dec.  654. 

>i  Marsb.  Ins.  394;  Bernard!  y.  Motteux,  2  Doug.  575. 
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collected  by  inference  only,  or  left  in  uncertainty,  whether  the  ship 
was  condemned  upon  one  ground  which  would  be  a  just  ground  of 
condemnation  by  the  law  of  nations,  or  on  another  ground  which 
would  amount  only  to  a  breach  of  the  municipal  regulations  of  the 
condemning  country."  **  Thus,  when  it  is  impossible  to  fix  by  the 
record  of  the  foreign  court  whether  a  prize  was  found  to  be  French 
or  American,  evidence  may  be  received  to  establish  American  own- 
ership.** And  so  where  a  vessel  and  cargo  were  condemned  for  a 
rescue  from  the  possession  of  a  belligerent  captor  "or  otherwise/' 
the  assured  were  permitted  to  give  e\'idence  disproving  the  alleged 
rescue.**  But  on  the  other  hand,  if  a  decree  professes  to  condemn 
the  property  for  a  specified  cause,  such  as  breach  of  blockade  "and 
for  other  sufficient  causes,"  it  will  be  conclusive  of  the  existence 
of  the  ground  specified.**  An  early  American  oase  held  that  if  a 
decree  of  a  foreign  court  of  admiralty  condemned  a  ship  or  cargo 
without  assigning  any  reasons,  the  law  of  nations  would  presume 
they  had  gone  upon  just  and  proper  grounds.** 

§  817.    Not  ConclnsiTe  of  Collatoral  or  Ineideatal  Matton. 

It  is  further  to  be  observed  that  a  foreign  sentence  in  admiralty 
is  conclusive  only  upon  matters  essential  to  the  decree,  and  not  as  to 
matters  which  are  merely  incidental  or  collateral  or  not  necessarily 
involved  in  the  adjudication.*^     Upon  this  point  a  learned  writer 

«2  Dalgleish  v.  Hodgson,  7  Blng.  495;  Flslier  v.  Ogle,  1  Camp.  N.  P.  417; 
Calvert  v.  BovlU,  7  Term  R.  523;  Hobbs  v.  Hemlng,  17  C.  B.  (N.  S.)  T91. 

23  Vasse  V.  BaU,  2  Dall.  270,  1  Ik  Ed.  377.  See,  also,  Fitzsimmons  v.  New- 
port Ins.  Co,,  4  Cranch,  185,  2  L.  Ed.  591. 

24  Robinson  v.  Jones,  8  Mass.  536,  5  Am.  Dec.  114.  •'Where  it  does  not 
appear  by  the  decree  Itself  on  what  particular  ground  the  condemnation  was 
had,  the  case  is  to  be  open  to  evidence  as  to  all  the  points  which  it  may  be 
necessary  for  the  parties  in  interest  here  to  establish,  except  the  fact  of 
condemnation."    Id. 

25  Baxter  y.  N.  E.  Marine  Ins.  Co.,  6  Mass.  277,  4  Am.  Dec.  125. 

26  Campbell  v.  Williamson.  2  Bay   (S.  C.)  237. 

2T  Christie  v.  Secretan,  8  Term  R.  192;  Bemardi  v.  Motteux,  2  Dong.  574; 
Calvert  v.  Bovlll,  7  Term  R.  523;  Russel  v.  Union  Ins.  Co..  4  Dall.  421 
Fed.  Cas.  No.  12,146,  1  L.  Ed.  892;  Maley  v.  Shattuck,  3  Cranch.  458.  2  L 
Ed.  498;  Lambert  v.  Smith,  1  Cranch  (C.  C.)  361,  Fed.  Cas.  No.  8.028;  Brad- 
street  V.  Neptune  Ins.  Co.,  3  Sumn.  600.  Fed.  Cas.  No.  1.793;  Fitzsimmora  v. 
Newport  Ins.  Co.,  4  Cranch,  185,  2  L.  Ed.  591. 
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remarks:  "Though  the  sentence  of  a  foreign  court  of  admiralty 
possesses  such  great  authority  in  our  courts  that  it  is  constantly 
received  as  conclusive  evidence,  as  to  the  points  which  it  professes 
to  decide,  yet  it  must  be  observed  that  its  authority  is  confined  to 
those  points  alone,  and  nothing  but  the  matters  expressly  decided 
can  be  taken  as  incontrovertible.  A  fact,  therefore,  recited  in  such 
sentence,  though  it  be  a  part  of  the  premises  on  which  the  adjudica- 
tion is  founded,  is  not  considered  as  adjudged,  and  therefore  not 
conclusive."  ^®  And  to  much  the  same  effect  is  a  decision  of  Lord 
EUenborough,  to  the  point  that  such  a  sentence  is  evidence  only  of 
what  it  positively  and  specifically  affirms  in  the  adjudicative  part  of 
it,  not  of  what  may  be  gathered  from  it  by  way  of  inference.^**  A 
sentence  of  condemnation  of  a  vessel  as  "enemy  property,"  for  ex- 
ample, is  not  necessarily  conclusive  of  its  nationality.  For  it  is  en- 
tirely consistent  with  such  a  sentence  that  the  vessel  might  be  in 
fact  the  property  of  a  neutral,  although,  for  some  breach  of  the 
duties  of  a  neutral,  it  should  become  liable  to  seizure  as  a  prize.*® 

f  818.    Impeacliable  for  Want  of  Jnrisdlotion. 

In  order  that  a  foreign  judgment  in  rem  should  be  binding  and' 
conclusive,  it  is  necessary  that  it  should  have  been  rendered  by  a 
lawfully  constituted  court,  having  jurisdiction  of  the  cause,  of  the  res, 
and  of  the  parties  (so  far  as  the  latter  species  of  jurisdiction  is  essen- 
tial to  proceedings  of  this  character),  and  these  elements  of  its  au- 
thority may  always  be  inquired  into  when  the  sentence  comes  col- 
laterally in  question.**  For  instance,  the  court  of  the  sovereign  of 
the  captor  is  the  only  competent  tribunal  to  decide  on  the  validity  of 
captures.  Prize  courts  cannot  adjudicate  on  a  prize  lying  in  a  for- 
eign port  or  out  of  the  jurisdiction  of  the  captor  or  his  ally.  And 
if  they  proceed  to  pass  upon  such  a  question  when  the  subject-mat- 
ter of  their  sentence  is  within  the  territory  of  a  neutral  power,  such 
sentence  is  void,  transfers  no  rights,  and  may  be  disregarded  by  the 

>•  1  Marsh.  Ins.  411. 
«»  Fisher  y.  Ogle,  1  Camp.  418. 
••  Haley  v.  'Shattuck.  3  Graneh,  458.  2  L.  Ed.  498. 

•1  Kose  V.  'Hlmely,  4  Cranch,  241,  2  L.  Ed.  008;    Cherlot  V.  Foussat,  3  Bin. 
(Ta.)  220;  Story,  Confl.  Laws,  §  586. 
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common  law  courts.®*  Further,  "it  must  appear  that  there  have 
been  regular  proceedings  to  found  the  judgment  or  decree,  and  that 
the  parties  in  interest  in  rem  have  had  notice  or  an  opportunity  to 
appear  and  defend  their  interests,  either  personally  or  by  their  prop- 
er representatives,  before  it  was  pronounced;  for  the  common  jus- 
tice of  all  nations  requires  that  no  condemnation  shall  be  pronounced 
before  the  party  has  an  opportunity  to  be  heard."  '•     In  one  of  the 

82  Wheelwright  v.  Depeyster,  1  Johns.  (N.  Y.)  471,  3  Am.  Dec.  345.     See, 
also,  The  Flad  Oyen,  8  Term.  R.  270. 

»8  Story,  Coiifl.  Laws,  §  592;  Sawyer  y.  Maine  Fire  &  Marine  Ins.  Ck).,  12 
Mass.  291;  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  180;  Magoun  v.  N.  E. 
Marine  Ins.  Co.,  1  Story,  157,  Fed.  Cas.  No.  8,9G1;  Bradstreet  v.  Neptnne 
Ins.  Co.,  3  Sumn.  000,  Fed.  Cas.  No.  1,793.  In  the  case  last  cited,  Story, 
J.,  deUvered  his  opinion  upon  this  point  In  the  following  forcible  and  con- 
vincing terms:  "Tliere  is  another  element  which,  it  seems  to  me,  constitutes 
an  essential  Ingredient  in  every  case  where  the  sentence  of  a  foreign  court  in 
rem  is  sought  to  be  held  conclusive,  as  to  the  title  to  the  property  and  as  to 
the  facts  upon  which  it  professes  to  be  founded.  That  element  is,  that  there 
have  been  proper  Judicial  proceedings  upon  which  to  found  the  decree;  by 
which  I  mean,  not  that  there  should  be  regular  proceedings  according  to 
the  forms  of  our  law,  or  even  of  the  foreign  law,  but  that  there  should  be 
some  certain  written  allegation  of  the  offense,  or  statement  of  the  charge, 
for  which  the  seizure  is  made,  and  upon  which  the  forfeiture  is  sought  to 
be  enforced;  and  that  there  should  be  some  personal  or  public  notice  of  the 
proceedings,  so  that  the  parties  in  interest,  or  their  representatives  or  agents, 
may  know  what  is  -the  offense  with  which  they  are  charged,  and  may  have 
an  opportunity  to  defend  themselves  and  to  disprove  the  charge.  It  Is  a 
rule  founded  in  the  first  principles  of  natural  Justice,  that  a  party  shall  have 
an  opportunity  to  be  heard  in  his  defense  before  his  property  is  condemned, 
and  that  the  charges  on  which  the  condemnation  is  sought  shall  be  specific, 
determinate,  and  clear.  If  a  seizure  is  made  and  condemnation  is  passed 
without  the  allegation  of  any  specific  cause  of  forfeiture  or  offense,  and 
without  any  public  notice  of  the  proceedings,  so  that  the  parties  in  interest 
have  no  opportunity  of  appearing  and  making  a  defense,  the  sentence  is 
not  so  much  a  Judicial  sentence  as  an  arbitrary  sovereign  edict.  It  has  none 
of  the  elements  of  a  Judicial  proceeding,  and  deserves  not  the  respect  of 
any  foreign  nation.  It  ought  to  have  no  Intrinsic  credit  given  to  it,  either 
for  its  Justice  or  its  truth,  by  any  foreign  tribunal.  It  amounts  to  little 
more,  in  common  sense  and  common  honesty,  than  the  sentence  of  the 
tribunal  which  first  punishes  and  then  hears  the  party— cas tigatque,  audltque. 
It  may  be  binding  upon  the  subjects  of  that  particular  nation.  But  upon 
the  eternal  principles  of  Justice  it  ought  to  have  no  binding  obligation  upon 
the  rights  or  property  of  the  subjects  of  other  nations,  for  it  tramples  under 
foot  all  the  doctrines  of  international  law,  and  is  but  a  solemn  fraud,  if  it 
Is  clothed  with  all  the  forms  of  a  Judicial  proceeding.     I  hold,  therefore, 
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early  cases  in  this  country,  the  question  was  upon  the  effect  of  a 
decree  of  a  court  of  admiralty  in  the  island  of  Hayti,  condemning 
a  vessel  and  cargo  belonging  to  American  citizens  for  an  alleged 
breach  of  blockade.  It  did  not  appear  that  any  libel  was  filed,  any 
monition  issued,  or  any  trial  or  hearing  had.  It  was  held  that  the 
decree  was  not  conclusive  of  the  fact  charged.** 

f  819.   Not  Impeaohable  for  Error. 

As  respects  the  conclusiveness  of  a  foreign  judgment  in  rem,  it  is 
no  ground  of  objection  to  it  that  it  is  erroneous,  even  though  the 
error  appears  on  the  face  of  the  proceedings.  The  sentence  cannot, 
for  that  reason,  be  impeached  in  any  collateral  action.  In  an  im- 
portant English  case  it  was  observed  by  Lord  Colonsay:  "It  ap- 
pears to  me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the' 
French  courts  proceeded  correctly  either  as  to  their  own  course  of 
procedure  or  their  own  law,  nor  whether,  under  the  circumstances, 
they  took  the  proper  means  of  satisfying  themselves  with  respect  to 
the  view  they  took  of  the  English  law.  Nor  can  we  inquire  whether 
they  were  right  in  their  views  of  the  English  law.  The  question  is 
whether,  under  the  circumstances  of  the  case,  deaUng  with  it  fairly, 
the  original  tribunal  did  proceed  against  the  ship,  and  did  order  the 
sale  of  the  ship.*'  •• 

tbat  if  it  does  not  appear  upon  the  face  of  the  record  of  the  proceedings  in 
rem  that  some  speeiflc  offense  is  charged  for  which  the  forfeiture  in  rem 
Is  Bonght,  and  that  due  notice  of  the  proceedings  has  bceu  given,  either 
personaUy  or  by  some  public  proclamation,  or  by  some  notification  or  moni- 
tion, acting  in  rem  and  attaching  to  the  thing,  so  that  the  parties  in  interest 
may  appear  and  ma  lie  defense,  and  In  point  of  fact  the  sentence  of  con- 
demnation has  passed  upon  ex  parte  statements  without  their  appearance, 
it  is  not  a  judicial  sentence,  conclusive  upon  the  rights  of  foreigners,  or  to 
he  treated  In  the  tribunals  of  foreign  nations  as  importing  verity  In  Its 
statements' or  proofs." 

**  Sawyer  v.  Maine  Fire  &  Marine  Ins.  Ck).,  12  Mass.  291. 

*6Ca8trlque  v.  Imrie,  L.  R.  4  H.  L.  414.  And  see  Imrle  v.  CJastrique,  8 
0.  B.  (N.  S.)  405;  Castrlque  v.  Behrens,  30  L.  J.  Q.  B.  163;  WiUiams  v.  Arm- 
royd,  7  Cranch.  423,  3  L.  Ed.  392. 
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§  820.    Whether  Fraud  nay  he  8h 


Whether  a  foreign  judgment  in  rem  may  be  impeached  on  the 
ground  of  fraud  practised  in  obtaining  it,  is  a  question  which  has  not 
very  frequently  arisen,  and  one  upon  which  the  authorities  are  di- 
vided. In  an  early  American  decision  it  was  said :  "The  question  in 
this  case  is  whether  a  sentence  of  condemnation  of  a  foreign  court 
of  competent  jurisdiction  can  be  avoided  on  the  ground  of  fraud 
practised  in  obtaining  it,  when  thus  called  in  question  collaterally 
in  this  country;  and  the  court  are  of  opinion  that  such  sentence 
•cannot  thus  be  called  in  question,  but  must  remain  in  full  force  until 
avoided  in  some  regular  mode  in  the  country  where  it  was  passed.'*  ** 
But  on  the  other  hand,  the  late  English  cases  seem  to  favor  the 
view  that  if  the  judgment  was  fraudulent  it  may  be  overthrown  on 
that  ground.*^  And  most  of  the  text-writers  appear  to  be  of  the 
same  opinion.'*  We  shall  have  more  to  say  on  this  subject  in  con- 
nection with  the  grounds  for  impeaching  foreign  judgments  in  pcr- 
5onam.** 

§  821.    Objeetions  to  Iiesality  of  Court. 

In  passing  upon  the  effect  to  be  given  to  a  foreign  judgment  in 
rem,  it  is  always  competent  to  inquire  whether  the  foreign  court 
had  lawful  authority  to  act  as  such,  and  was  a  duly  organized  and 
constituted  tribunal.  If  such  was  not  the  case,  its  sentences  have  no 
force  or  validity.*®  Thus  the  sentence  of  a  court  of  a  belligerent 
power  set  up  within  the  territory  of  a  neutral  state  is  entitled  to  no 
authority,  since  it  acts  under  an  usurped  and  illegal  power  and  one 
contrary  to  the  law  of  nations.     But  if  the  court  sits  within  the 

«•  JStewart  v.  Warner,  1  Day,  142,  2  Am.  Dec.  61. 

87  Shaiid  V.  Du  Bolsson,  L.  R.  18  Eq.  283;  Messina  ▼.  Petrocochlno.  L.  R. 
4  P.  C.  144.  And  see  a  dictum  to  the  same  effect  In  Godard  v.  Gray,  L-  R- 
«  Q.  B.  139. 

3«  Story,  Confl.  Laws,  §S  592,  597;  1  Whart.  Bv.  |  814;  Blgelow,  Estojw 
.3d  Ed.)  195;  Freem.  Judgm.  §  591. 

«»  See  infra.  §  844. 

*o  CucuUu  V.  La.  Ins.  Ck).,  5  Mart.  N.  S.  (T^.)  464,  16  Am.  Dec.  199:  5n^ 
V.  Faussatt,  1  Wasli.  C.  C.  271,  Fed.  Cas.  No.  13,138;  The  Griefswald,  Swab- 
430;  The  Flad  Oyen,  1  C.  Rob.  Adm,  135. 
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domains  of  an  allied  nation,  its  jurisdiction  is  rightful  and  its  con- 
stitution legal.**  The  presumption,  however,  is  in  favor  of  the 
legitimacy  of  the  foreign  tribunal,  at  least  when  the  authority  under 
which  it  assumes  to  act  is  not  made  known  and  there  are  no  cir- 
cumstances to  arouse  suspicion.  But  it  is  said  that  if  the  source 
of  the  court's  authority  and  the  manner  of  its  constitution  are  stated, 
it  is  proper  to  scrutinize  them,  and  if  the  circumstances  are  un- 
usual or  apparently  illegal,  it  devolves  upon  the  party  who  would 
support  the  decree  to  vindicate  the  rightfulness  of  the  court's  ex- 
istence and  authority.*^  But  a  foreign  court  acting  under  the  au- 
thority of  those  in  whom  the  power  of  the  country  is  for  the  time 
being  vested  must  be  deemed  to  have  the  jurisdiction  of  a  legitimate 
court.    It  is  sufficient  that  it  is  a  court  de  facto.** 

§  822.  Foreign  Decrees  of  DiToroe. 

In  England,  the  law  respecting  foreign  judgments  of  divorce,  or 
sentences  on  the  validity  of  a  marriage,  has  undergone  considerable 
fluctuation.  Lord  Hardwicke  once  ruled  that  the  sentence  of  a  for- 
eign court  affirming  the  validity  of  a  marriage  was  conclusive,  if 
rendered  by  a  court  having  jurisdiction  and  without  fraud.**  But 
the  general  disposition  of  the  English  courts  has  always  been  to 
deny  that  any  valid  sentence  of  divorce  could  be  pronounced  in  any 
foreign  country  which  should  amount  to  a  dissolution  of  a  marriage 
celebrated  in  England  between  English  subjects,  at  least  so  far  as 
such  a  divorce  is  to  have  any  force  or  operation  in  England.**  Still, 
this  doctrine  has  been  elaborately  discussed  in  several  recent  cases, 
and  the  grounds  upon  which  it  rests  have  been  much   shaken.*' 

«i  1  MarBb.  Ins.  3S8. 

«  8neU  Y.  Faussatt,  1  Wash.  0.  O.  271,  Fed.  Cas.  No.  13,13& 

*»  Bank  of  North  America  v.  McCaU.  4  Bin.  (Pa.)  371. 

**  Koach  v.  Garvan,  1  Ves.  Sr.  157. 

*»Rex  V.  LoUey,  2  Kuss.  &  R.  237;  Sinclair  y.  Sinclair,  1  Hagg.  Consist. 
*^M;  Scrimshire  v.  Scrimshlre,  2  Hagg.  Consist  395;  Connelly  v.  Connelly, 
'^  Eng.  Law  &  Eq.  570;  Shaw  v.  Attorney-General,  L.  R.  2  Prob.  Dlv.  161; 
Deck  V.  Deck,  2  Swab.  &  T.  90.  See  Story,  Confl.  Laws,  §§  215-230.  579, 
wliere  the  whole  subject  Is  learnedly  discussed. 

*«  Dolphin  V.  Robins,  7  H.  L.  Gas.  390:  Warrender  v.  Warreuder,  2  Clark 
Jk  F.  541;  Harvey  v.  Faruie,  8  App.  Cas.  43. 
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The  rule,  as  it  now  stands,  appears  to  have  been  stated  with  ex- 
actness in  the  recent  case  of  Shaw  v.  Gould/'  where  it  was  held 
that  a  foreign  tribunal  has  no  authority,  so  far  as  any  consequences 
in  England  are  concerned,  to  pronounce  a  decree  of  divorce  a  vinculo 
in  the  case  of  an  English  marriage  between  English  subjects,  unless 
the  parties  are,  at  the  time  of  such  decree  pronounced,  bona  fide 
domiciled  in  the  country  where  that  tribunal  has  jurisdiction,  and 
the  suit  is  prosecuted  without  collusion.  The  English  courts  do  not 
admit  that  the  domicile  of  one  party  within  the  territory  is  suffi- 
cient to  give  jurisdiction.**  In  America  it  is  generally  held^  and  in- 
deed almost  universally,  that  as  a  proceeding  in  divorce  is  intended 
to  affect  the  status  of  the  parties,  and  is  therefore  essentially  in  rem, 
the  judgment  pronounced,  whether  in  a  foreign  country  or  in  a  sis- 
ter state,  by  a  court  having  lawful  jurisdiction  of  the  cause,  and 
in  the  absence  of  fraud,  is  valid  and  binding  everywhere  and  in  all 
subsequent  controversies,  provided  the  applicant  was  bona  fide  dom- 
iciled within  the  territorial  jurisdiction  of  the  court,  although  the 
other  party,  being  a  non-resident,  was  notified  only  by  advertisement 
or  some  other  species  of  constructive  service.** 

§  823.    Foreisn  Probate  Decrees. 

The  adjudications  of  foreign  courts  in  matters  of  probate  jurisdic- 
tion, such  as  the  proof  of  wills  and  the  grant  of  administration  or 
letters  testamentary,  are  also  recognized  as  being  of  ubiquitous  au- 
thority and  universally  conclusive. *•  In  a  recent  English  case  it  ap- 
peared that,  in  a  foreign  court,  upon  the  death  of  a  person  domiciled 

*T  L.  R.  3  H.  ti.  55. 

*8  Le  Suer  v.  Le  Suer,  L.  R.  1  l*rob.  Dlv.  139. 

4»  Pennoyer  t.  Neff,  95  U.  S.  714.  24  L.  Ed.  565;  Roth  v.  Roth,  104  RL  35. 
44  Am.  Rep.  81;  Ditson  y.  Ditson,  4  R.  I.  87;  Tolen  v.  Tolen,  2  Blackf.  Gnd.) 
407,  21  Am.  Dec.  743;  Burlen  v.  Shannon,  115  Mass.  438;  Hood  v.  Hood 
110  Mass.  463;  Wright  v.  Wright  24  Mich.  180;  Harding  v.  Alden,  9  M-?. 
140,  23  Am.  Dec.  549;  Rush  v.  Rush,  46  Iowa,  648,  26  Am.  Rep.  179;  Jain<*« 
V.  James,  81  Tex.  373,  16  S.  W.  1087;  McGrew  v.  Mutual  Life  lua.  Co..  i*tl 
Cal.  85,  64  Pac.  103,  84  Am.  St.  Rep.  20;  2  Bish.  Mar.  &  Div.  H  UVl'J^. 
See  Infra,  ^  924-933. 

fio  Williams  V.  Saunders,  5  Gold.  (Tenn.)  60;  Tompkins  v.  Tompkins.  1 
Story,  547,  Fed.  Cas.  No.  14,091. 
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in  the  country  where  that  court  had  jurisdiction,  C.  claimed  to  be 
the  natural  son  of  the  decedent,  and  as  such  natural  son  to  be  en- 
titled by  the  law  of  that  country  to  inherit  his  father's  property,  and 
alleged  that  his  father  was  of  a  particular  station  in  society  (which 
circumstance  allowed  of  such  a  claim  by  his  natural  son),  and  that 
the  father  had  died  domiciled  in  the  country,  and  had  died  intestate, 
and  the  foreign  court  found  all  these  allegations  in  his  favor.  It  was 
held  that  the  probate  court  in  England  was  bound  by  the  judgment 
of  the  foreign  couft,  and  had  therefore  rightly  admitted  C.  to  be 
heard  as  contradictor  to  a  will,  set  up  in  the  latter  country  as  hav- 
ing been  made  by  the  decedent  disposing  of  his  personal  property 
there." 

§  824.    Foreisn  Adjndloations  in  Bankraptoy. 

According  to  the  general  doctrines  of  international  law,  the  dis- 
charge of  a  contract  by  the  law  of  the  place  where  it  is  made  is  a 
discharge  everywhere.  Therefore  if  a  contract  is  made  and  to  be 
performed  in  a  foreign  country,  and  a  regular  discharge  in  bank- 
ruptcy has  been  obtained  by  the  debtor  resident  there,  the  discharge 
will  constitute  a  valid  defense  to  the  contract,  wherever  the  creditor 
may  be  domiciled,  or  wherever  the  contract  may  be  put  in  suit.*^* 
But  in  respect  to  contracts  not  made  or  to  be  performed  within  the 
country  granting  the  discharge,  it  could  of  course  have  no  extra- 
territorial validity,  as  against  non-resident  creditors,  unless  they  came 
in  and  took  part  in  the  proceedings.  And  in  a  case  in  Pennsylvania, 
where  the  question  was  upon  a  judgment  rendered  by  a  Bavarian 
court  in  a  proceeding  in  bankruptcy,  allowing  the  claim  of  the  plain- 
tiffs against  the  bankrupt,  but  the  latter  being  out  of  the  country, 
the  court  never  acquired  jurisdiction  of  his  person,  it  was  held  that 
an  action  of  debt  would  not  lie  on  the  judgment.*^'  But  a  foreign 
discharge  in  bankruptcy  is  prima  facie  evidence  that  all  the  proper 

"  Dogllonl  V.  Crispin,  L.  R.  1  H.  L.  301. 

»»  Potter  V.  Brown,  5  East,  124;  Blancbard  v.  Russell,  13  Mass.  1,  7  Am. 
Deo.  lOe;  Smith  v.  Smith,  2  Johns.  (N.  Y.)  235,  3  Am.  Dec.  410;  Ory  v. 
Winter,  4  Mart.  (N.  S.;  La.)  277;  Sherrill  v.  Hopkins,  1  Cow.  (N.  Y.)  103;  Peels 
V.  Hlbbard,  26  Vt  702,  62  Am.  Dec.  G05;  Marsh  v.  Putnam,  3  Gray  (Mass.) 
561;  Story,  Oonfl.  Lavs,  §  340. 

•i  Knehling  v.  Leberman,  2  Wkly.  Notes  Ca8.  616. 
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Steps  were  taken  to  obtain  the  discharge,  and  the  party  pleading  it 
is  not  required  to  prove  such  facts  in  the  first  instance.'* 


Part  II.     Foreign  Judgments  in   Personam. 

f  825.    ConeliulTeiieM  on  the  Merits.    Early  Englieli  Ceeai. 

In  respect  to  the  conclusiveness  of  foreign  judgments  in  personam, 
the  earlier  cases  in  the  English  reports  exhibit  a  decided  hesitation 
in  approaching  the  question  and  a  great  diversity  of  opinion  as  to 
its  proper  answer.  On  the  one  hand,  we  have  an  expression  of  opin- 
ion from  Lord  Nottingham,  as  far  back  as  the  time  of  Charles  II, 
to  the  effect  that  a  foreign  sentence  of  divorce  ought  to  be  held  con- 
clusive. "It  is  against  the  law  of  nations,"  said  he,  "not  to  give  credit 
to  the  sentences  of  foreign  countries,  till  they  are  reversed  by  the 
law,  and  according  to  the  form,  of  those  countries  wherein  they  were 
given.  For  what  right  hath  one  kingdom  to  reverse  the  judgment 
of  another?  And  how  can  we  refuse  to  let  a  sentence  take  place 
till  it  be  reversed  ?  And  what  confusion  would  follow  in  Christendom 
if  they  should  serve  us  so  abroad,  and  give  no  credit  to  our  sen- 
tences." ^^  So  there  is  a  dictum  of  Lord  Hardwicke  that  "when  any 
court,  whether  foreign  or  domestic,  that  has  the  proper  jurisdiction 
of  the  case,  makes  a  determination,  it  is  conclusive  to  all  other 
courts."  "•  And  the  same  view  was  held,  with  more  or  less  assur- 
ance, in  certain  other  early  cases. ^'  On  the  other  hand,  a  contrary 
opinion  was  entertained  by  Lord  Mansfield,  Chief  Baron  EyTC,  and 
Justice  BuUer,  and  has  been  expressed  in  some  later  cases,  viz.. 
that  while  a  foreign  judgment  in  a  personal  suit  was  sufficient  to  give 
a  ground  of  action,  and  amounted  to  prima  facie  evidence  of  debt, 
yet  it  was  not  conclusive,  and  the  case  might  be  re-examined  on  the 
merits."'  In  a  case  ruled  in  1826,  Best,  C.  J.,  quoted  with  apparent 
approval  the  statement  in  Sinclair  v.  Fraser,  20  How.  St.  Trials, 

«*  Ohlemacher  v.  Brown,  44  U.  C.  Q.  B.  306. 

«B  Kennedy  y.  CassIUis,  2  Swanst.  32G,  nota 

«•  Boucher  v.  Lawson,  Cas.  t.  Hardw.  80. 

*7  Hamilton  v.  Dutch  Kast  India  Co.,  8  Brown,  Pari.  Cas.  2CA, 

*8  Walker  v.  Witter.  1  Doug.  1,  6;  Herl)€rt  v.  CJbok,  Willes,  36,  note;  Hill 
T.  Odber,  11  East,  118;  Bayley  v.  Edwards,  8  Swanst  703;  PhUllw  v. 
Hunter.  2  H.  BL  410;  Galbraith  v.  NeviUe,  cited  1  Doug.  6^  note  3;  Sinclair 
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469,  that  "foreign  judgments  are  prima  facie  evidence  of  a  debt,  al- 
though it  is  competent  to  the  defendant  to  impeach  the  justice  of 
them,  or  to  show  that  they  are  irregularly  or  unduly  obtained."  ^® 

I  826.    Distinetloii  between  Foreisn  Judgment  at  a  Oanse  of  Action 

and  as  a  Defense* 

The  progress  of  the  English  courts  towards  a  satisfactory  solution 
of  the  question  of  the  conclusiveness  of  foreign  judgments,  was  for  a 
considerable  period  impeded  by  a  suggestion  which  had  been  made, 
as  to  the  difference  between  using  such  a  judgment  as  a  cause  of 
action  and  presenting  it  as  a  plea  in  bar.  Chief  Justice  Eyre  had 
said:  "It  is  in  one  way  only  that  the  sentence  or  judgment  of  the 
court  of  a  foreign  state  is  examinable  in  our  courts,  and  that  is, 
when  the  party  who  claims  the  benefit  of  it  applies  to  our  courts  to 
enforce  it.  When  it  is  thus  voluntarily  submitted  to  our  jurisdiction, 
we  treat  it,  not  as  obligatory  to  the  extent  to  which  it  would  be 
obligatory  perhaps  in  the  country  in  which  it  was  pronounced,  nor 
as  obligatory  to  the  extent  to  which  by  our  law  sentences  and  judg- 
ments are  obligatory,  not  as  conclusive,  but  as  matter  in  pais,  as  con- 
sideration prima  facie  sufficient  to  raise  a  promise;  we  examine  it 
as  we  do  all  other  considerations  of  promises,  and  for  that  purpose 
we  receive  evidence  of  what  the  law  of  the  foreign  state  is,  and 
whether  the  judgment  is  warranted  by  that  law.  In  all  other  cases 
we  give  entire  faith  and  credit  to  the  sentences  of  foreign  courts,  and 
consider  them  as  conclusive  upon  us."  •*  And  this  distinction  was 
adopted  and  applied  in  numerous  other  cases  before  the  English  tri- 
bunals.'* It  also  found  its  way  to  this  country,  and  we  may  cite 
some  of  the  earlier  rulings  of  our  own  courts  to  the  proposition  that 
a  foreign  judgment,  when  sought  to  be  enforced  by  a  suit  brought 
upon  it,  is  only  prima  facie  evidence  and  may  be  impeached  for  ir- 

V.  Fraser,  20  How.  St.  Trials,  4G9;  Houldltch  v.  Douegal,  8  Bligh  (N.  R.) 
301;  Don  V.  Lippmann,  5  Clark  &  IT.  1. 

»» Arnott  v.  Hedfern,  3  Blng.  353. 

«•  Phillips  V.  Hunter,  2  H.  Bl.  402,  410. 

•1  Burrows  v.  Jemiuo,  2  Strnngo,  733;  Boucher  v.  Lawson,  Cas.  t  Hardw. 
l$r»;  Tarleton  v.  Tarleton,  4  Maule  &  S.  20;  Woodburne  v.  Plummcr,  1  Barn. 
&  (J.  «r2o;  Reimers  v.  Druce,  23  Beav.  145.  And  see  Story,  Confl.  Laws, 
i  51W;  2  Kent,  Comm.  119,  120. 
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regularity  and  rebutted  by  evidence,  whereas,  used  as  a  defense,  it 
is  as  conclusive  to  every  intent  as  a  domestic  judgment.'*    A  pre- 
cisely similar  distinction  may  be  found  established  in  the  Scotch  law.*' 
And  thus  it  is,  or  was  at  one  time,  well  supported  by  authority.    But 
the  doctrine  is  sustained  neither  by  principle  nor  by  the  best  modem 
decisions.     For  if  carried  to  its  legitimate  conclusions,  it  would  pro- 
duce consequences  which  the  courts  have  distinctly  refused  to  recog- 
nize.    If  one  who  has  successfully  defended  a  suit  brought  against 
him  in  a  foreign  court  may  set  up  the  judgment  as  a  conclusive  bar 
to  an  action  against  him  here,  it  ought  to  be  equally  true  that  he 
could  rely  implicitly  upon  a  judgment  against  him  in  the  foreign 
court.     In  other  words,  the  foreign  judgment  should  be  held  to  merge 
the  original  cause  of  action.     But  then,  if  the  cause  of  action  is 
merged  in  the  foreign  judgment,  it  is  clearly  necessary  to  hold  that 
judgment  final  and  conclusive  when  made  the  basis  of  a  suit.    But 
the  courts,  as  we  shall  presently  see,  do  not  as  yet  hold  that  the  cause 
of  action  is  merged  in  the  foreign  judgment.     There  is  an  incon- 
sistency here  which  tells  equally  in  both  directions.     But  it  is  suffi- 
cient for  our  present  purpose  to  point  out  that  it  effectually  destroxs 
the  reasonableness  of  the  distinction  taken  by  Chief  Justice  Eyre. 
So  stands  the  case  upon  principle.     As  a  matter  of  precedent,  the 
doctrine  has  been  gradually  abandoned.     Forty  years  ago  Romilly, 
M.  R.,  observed  that  "this  distinction  has  certainly  not  been  carried 
out  to  the  extent  laid  down  by  Lord  Chief  Justice  Eyre."  •*    Ami 
since  that  time  it  has  been  altogether  repudiated.     For  the  settled 
rule  in  England,  at  the  present  day,  and  the  strong  tendency  of  the 
modern  American  cases,  is  to  regard  foreign  judgments  as  equally 
conclusive  and  binding  whether  they  are  used  as  a  cause  of  action  or 
presented  as  a  defense.    This  will  more  fully  appear  in  the  follow- 
ing sections. 

•«  Taylor  r.  Phelps,  1  Har.  &  G.  (Sid.)  492  a827);  Grlswold  v.  Pltcalrn.  2 
Conn.  85  (1816);  Williams  v.  Preston,  3  J.  J.  Marsh.  (Ky.)  600.  20  Am.  D^ 
179;  Buttrick  v.  AUen,  8  Mass.  273,  5  Am.  Dec.  105.  On  the  Riibjwt  of 
foreign  judgments  as  a  cause  of  action,  see  Lilienthal  v.  DruckPeb  (C  C' 
80  Fed.  562;  Tourigny  v.  Honle,  88  Me.  406,  34  Atl.  158. 

•8  Ersk.  Inst.  bk.  4,  tit  3,  §  4. 

64  Keiraers  v.  Druce,  23  Beav.  145. 
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S  827.    Later  EaclUh  Deeiaioiuk 

Notwithstanding  the  fluctuations  of  opinion  manifested  in  the  earli- 
er cases  which  we  have  cited,  the  English  courts  have  finally  de- 
termined upon  the  conclusiveness  of  foreign  judgments  in  personam. 
And  it  must  now  be  regarded  as  irrevocably  settled,  as  a  rule  of 
English  law,  that  su^h  judgments  when  rendered  by  a  court  having 
jurisdiction  of  the  subject-matter  and  the  parties,  and  without  fraud, 
and  while  still  remaining  in  full  force  abroad,  are  binding  and  con- 
clusive in  the  English  courts,  in  all  cases,  and  not  open  to  impeach- 
ment or  re-examination  on  the  merits.*'  In  one  of  the  latest  and 
most  important  cases  on  this  subject,  it  is  said  that  a  foreign  judg- 
ment is  examinable  and  is  only  prima  facie  evidence  of  the  debt, 
so  far  as  to  show  that  the  foreign  court  had  no  jurisdiction  of  the 
subject-matter  of  the  suit,  or  that  the  defendant  was  never  served 
with  process,  or  that  the  judgment  was  fraudulently  obtained;  but 
it  is  conclusive  upon  the  defendant  so  far  as  to  prevent  him  from 
alleging  that  the  promises  upon  which  it  is  founded  were  never  made 
or  were  obtained  by  the  fraud  of  the  plaintiff;  and  any  pleas  which 
might  have  been  pleaded  to  the  original  action  cannot  be  pleaded 
to  the  action  on  the  judgment.**  This  decision  finally  establishes  the 
conclusiveness  of  such  a  judgment  when  used  as  a  cause  of  action. 
And  as  respects  its  effectiveness  as  a  defense,  we  have  an  equally 
positive  ruling  of  the  House  of  Lords,  made  in  a  case  where  the 
defendant  pleaded  in  bar  that  the  plaintiff  had  before  brought  his 
action  against  him  in  a  French  court  upon  the  identical  cause  of 
action  now  presented,  whereupon  judgment  had  passed  in  the  de- 

•B  Bank  of  Australasia  v.  Nlas,  16  Q.  B.  717;  Bank  of  Australasia  v. 
Harding,  9  C.  B.  CGI;  Ferguson  v.  Mahon,  11  Adol.  &  E.  179;  Guinuess  v 
CarroU,  1  Barn.  &  Adol.  459;  Patrick  v.  Sliedden,  2  El.  &  Bl.  14;  Scott  v. 
Pilkington,  2  Best  &  S.  11;    Paul  v.  Roy,  15  Beav.  433;    Amott  v.  Red  fern, 

3  Blng.  353;  Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301;  Godard  v.  Gray,  L.  R. 
6  Q.  B.  130;  RIcardo  v.  Garcias.  12  Clark  &  F.  368;   Castrique  v.  Imrie,  L.  R. 

4  H.  L.  414;  General  Steam  Nav.  Co.  v.  GoulUou,  11  Mees  &  W.  877;  Simp- 
son V.  Fogo,  1  Johns.  &  H.  18;  De  Cosse  Brissac  v.  Rath  bone,  6  Hurl.  &  N. 
301;  Tarleton  v.  Tarleton,  4  Mees.  &  S.  20;  Martin  v.  Nicolls,  3  Sim.  458; 
Vanquelin  v.  Bouard,  15  C.  B.  (N.  S.)  341;  Messina  v.  Petrocuchino,  L.  R. 
4  F.  C.  144;  Pemberton  v.  Hughes  [1899]  1  Ch.  781,  68  Law  J.  Ch.  281. 

•i  Itenk  of  Australasia  v.  Mas,  16  Q.  B.  717. 
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fendant's  favor.  It  appearing  that  the  former  suit  was  tried  upon 
the  merits  and  that  the  same  matters  were  involved,  it  was  held 
that  the  action  was  barred.*^ 

f  828.    Early  Ameriean  Deoistoaai 

In  this  country  in  almost  all  the  earlier  cases  in  which  the  effect 
and  conclusiveness  of  foreign  judgments  became  a  question,  rulings 
were  made  to  the  effect  that  such  judgments  were  only  prima  fade 
evidence  of  debt  and  that  they  were  not  conclusive  on  the  merits." 
It  will  be  observed,  however,  that  all  these  decisions  rest  upon  the 
earlier  English  cases  holding  the  same  doctrine.  The  latter  have 
now  been  overruled  or  repudiated,  as  we  have  just  pointed  out,  but 
not  until  after  the  theory  of  the  inconclusiveness  of  such  judgments 
had  come  to  be  generally  recognized  by  the  American  judges.  Had 
the  same  cases  been  decided  in  the  light  of  the  recent  English  adju- 
dications, the  result  would  undoubtedly  have  been  different,  for  the 
courts  professed  to  be  guided  by  the  views  obtaining  in  Westminster 
Hall.  An  idea  of  the  manner  in  which  foreign  judgments  were  re- 
garded, at  that  day,  and  the  considerations  which  were  deemed 
influential  in  determining  their  effect,  can  be  gathered  from  the  fol- 
lowing remarks  of  Judge  Woodbury,  in  a  case  where  a  decree  from 
New  Brunswick  was  concerned:  "My  own  impressions  in  relation 
to  foreign  judgments  are  these :  They  do,  like  domestic  ones,  oper- 
ate conclusively  ex  proprio  vigore  within  the  governments  in  which 
they  are  rendered,  but  not  elsewhere.  When  offered  and  considered 
elsewhere,  they  are,  ex  comitate,  treated  with  respect,  according  to  the 

«7  Kicardo  v.  Garclas,  12  Clark  &  F.  368. 

•8  Green  v.  Sarmlento,  Pet.  C.  C.  74,  Fed.  Oas.  No.  6,760;  Borah im  ▼ 
Webster,  1  Woodb.  &  M.  172,  Fed.  Cas.  No.  2,179;  Boston  India  Uubber 
Factory  v.  Holt,  14  Vt.  92;  Bartlet  v.  Knight,  1  Mass.  401,  2  .Vm.  Deo.  Sfi; 
Bissell  V  Briggs,  9  Mass.  402,  6  Am.  Dec.  88;  Biittrick  v.  AUea  8  Ma?*- 
273,  5  Am.  Dec.  105;  Aldrich  v.  Kinney,  4  Conn.  380,  10  Am.  Dec  131: 
l»awllng  V  WlUson,  13  Johns.  (N.  Y.)  192;  Hitchcock  v.  Aicken,  1  Caln« 
IN.  y.)  460;  Smith  v.  Lewis,  3  Johns.  (N.  Y.)  157.  3  Am.  Dec.  40D;  Bortlw 
V.  Fitch,  15  Johns.  (N.  Y.)  121,  8  Am.  Dec.  225;  Benton  r.  Burirot  10  ^n- 
&  R.  (Pa.)  240;  Pritchett  v.  Clark,  3  Har.  (Del.)  517;  Taylor  v.  Phelps,  1  Hir. 
&  O.  (Md.)  492;  Barney  v.  Patterson's  Lessee,  6  Har.  &  J.  (Md.>  182:  Gflri*** 
V.  Tucker.  1  Bibb  (Ky.)  361;  Williams  v.  Preston,  3  J.  J,  Marsh.  iKt.)  GOO. 
20  Am.  Dec.  179;  Bimeler  y.  Dawson,  4  Scam.  (Hi.)  530,  39  Am.  Dec.  43U. 
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nature  of  the  judgment  and  the  character  of  the  tribunal  which  ren- 
dered it,  and  the  reciprocal  mode,  if  any,  in  which  that  government 
treats  our  judgments,  and  according  to  the  party  offering  it,  whether 
having  sought  or  assented  to  it  voluntarily  or  not,  so  as  to  give  it  in 
some  degree  the  force  of  a  contract,  and  hence  to  be  respected  else- 
where by  analogy  according  to  the  lex  loci  contractus.  With  these 
views,  I  would  go  to  the  whole  extent  of  the  cases  decided  by  Lord 
Mansfield  and  Buller ;  and  where  the  foreign  judgment  is  not  in  rem, 
as  it  is  in  admiralty,  having  the  subject-matter  before  the  court  and 
acting  on  that  rather  than  the  parties,  I  would  consider  it  only 
prima  facie  evidence  as  between  the  parties  to  it."  ••  But  at  the 
same  time  it  is  to  be  remembered,  as  was  observed  by  the  learned 
Story,  speaking  with  special  reference  to  the  English  cases,  but  in 
terms  equally  applicable  to  the  American  cases,  that  "it  is  admitted 
on  all  sides  that  in  such  cases  [suits  to  enforce  foreign  judgments] 
the  foreign  judgments  are  prima  facie  evidence  to  sustain  the  action, 
and  are  to  be  deemed  right  until  the  contrary  is  established."  ^^ 
And  further,  in  several  of  these  earlier  decisions  in  our  own  courts 
it  is  very  clearly  intimated  that  if  the  foreign  judgment  is  only  inci- 
dentally mvolved  in  the  controversy  it  will  have  the  same  degree 
of  conclusiveness  which  attaches  to  domestic  judgments.''^  And  in 
this  proposition,  it  is  said  in  another  case,  all  the  American  authori- 
ties are  agreed.^* 

I  820.    Reeent  Amerioan  Deoisiona. 

Among  the  more  recent  American  cases  there  are  a  few  which 
still  adhere  to  the  old  doctrine  that  foreign  judgments  are  only  prima 
facie  evidence  of  debt  and  not  conclusive.'^'  But  of  the  four  cases 
cited  it  must  be  remarked  that  the  first  two,  in  so  far  as  they  touch 
this  question,  express  an  opinion  which  can  only  be  regarded  as 

••  Bumham  v.  Webster.  1  Woodb.  &  M.  172,  Fed.  CSas.  No.  2,179. 

TO  Story,  Uonfl.  Haws,  i  603. 

»i  Taylor  v.  Phelps^  1  Har.  &  G.  (Md.)  492;  Barney  v.  Patterson's  Lessee, 
6  Har.  &  J  (Md.)  182. 

»«  Cummings  v.  Banks,  2  Barb.  (N.  Y.)  602. 

Ts  President,  etc.,  of  Middlesex  Bank  v.  Butman,  29  Me.  19;  Taylor  v. 
Barron,  30  N.  H.  79,  64  Am.  Dec.  281;  Bumham  v  Webster,  1  Woodb.  & 
M.  172,  Fed.  Cas.  No.  2,179;  Bankin  y.  Gk>ddard,  54  Me.  28,  89  Am.  Dec.  718. 
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obiter  dictum,  the  real  point  at  issue  being  the  effect  of  a  jadgment 
rendered  in  a  sister  state,  not  a  strictly  foreign  judgment.  And  as 
to  the  third,  it  was  expressly  rested  upon  the  earlier  English  rulings, 
which,  as  we  have  seen,  have  since  been  overruled  or  abandoned 
and  are  no  longer  of  any  authority.  The  remaining  case,  Rankin  v. 
Goddard,  is  commonly  cited  as  a  direct  adjudication  against  the  con- 
clusiveness of  foreign  judgments,  but  a  careful  examination  of  the 
opinion  will  show  that  it  does  not  in  reality  go  to  that  length.  For 
although  it  was  stated  to  be  the  general  doctrine  of  the  American 
courts  that  such  judgments  were  prima  facie  evidence  but  that  they 
might  be  impeached,  yet  the  court  added,  '*the  authorities  here  go 
to  this  extent,  that  the  jurisdiction  of  the  court  and  its  power  over 
the  parties  and  the  matters  in  controversy  may  be  inquired  into,  and 
that  the  judgment  may  be  impeached  for  fraud,"  neither  of  which 
objections,  conceding  them  to  be  available,  would  be  inconsistent 
with  the  conclusiveness  of  the  judgment  on  the  merits  in  a  case 
where  jurisdiction  was  present  and  fraud  absent.  v 

But  the  modem  tendency  of  the  decisions,  in  this  country,  is  plain- 
ly and  uniformly  in  the  direction  of  holding  foreign  judgments  in 
personam,  rendered  by  courts  having  jurisdiction,  to  be  binding  and 
conclusive  upon  the  parties  and  not  re-examinable  upon  the  merits.'* 
In  the  state  of  New  York,  in  more  recent  times,  this  opinion  was 
at  first  advanced  with  some  hesitation  and  with  a  disposition  to  go 
no  further  than  was  necessary  in  the  particular  case.  Thus  it  was 
said:  "The  principle  on  which  the  rule  is  founded,  namely,  that 
the  point  has  already  been  decided  between  the  parties  or  their  priv- 
ies, by  a  court  of  competent  jurisdiction,  and  that  future  litigation 
would  be  useless  and  vexatious,  is  just  as  applicable  to  foreign  as  to 
domestic  judgments.  But  I  do  not  know  that  it  is  necessary,  in  this 
case,  to  go  the  length  of  holding  a  foreign  judgment  to  be  conclusive, 
though,  if  it  were,  I  should  be  inclined  to  hold  that  as  the  better 

T4  Lazier  v.  Westcott,  20  N.  Y.  146,  82  Am.  Dec.  404;  MbEwan  v.  Zlmmer, 
38  Mich.  7(55,  31  Am.  Rep.  332;  Cincinnati,  U.  &  Ft  W.  K.  Oo.  T.  Wjnne, 
14  Ind.  3S5;  Cummings  v.  Banks,  2  Barb.  (X.  Y.)  002;  Mooroe  ▼.  Dooglu. 
4  Sandf.  Oh.  (N.  Y.)  120;  Baker  v.  Palmer,  83  111.  568;  HUt  )n  v.  Goyott 
<C.  C.)  42  Fed  249;  Christian  &  Craft  Grocery  Co.  v  Coleman,  125  Ala.  15S^ 
27  SSouth.  780.    But  compare  Tom-igny  t.  Uoule,  88  Me.  406»  34  AtL  15SL 
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opmion  in  this  country  as  well  as  in  England/'  ^*  But  some  years 
later,  in  the  case  of  Lazier  v.  Westcott,'*  the  question  arose  squarely, 
in  an  action  upon  a  judgment  recovered  in  a  Canadian  court.  It 
was  said :  "We  think  the  rule  adopted  in  England,  holding  the  same 
doctrines  as  to  foreign  judgments  and  recognized  in  this  state,  should 
be  adopted  and  adhered  to  here  in  respect  to  such  foreign  judgments, 
and  that  the  same  principles  and  decisions  which  we  have  made,  as 
to  judgments  from  the  courts  of  other  states  of  the  Union,  should  be 
applied  to  foreign  judgments."  It  was  accordingly  held  that  a  judg- 
ment of  a  court  of  a  foreign  country  duly  proven,  is  conclusive  be- 
tween the  parties,  where  there  has  been  a  trial  upon  the  merits,  and 
there  has  been  no  fraud  or  want  of  jurisdiction,  and  no  mistake  is 
shown  or  offered  to  be  shown.^'  This  decision  has  settled  the  law, 
at  least  for  the  courts  of  that  state,  and  has  been  several  times  ap- 
proved and  followed.  For  instance,  Harrison  v.  Lourie  '■  was 
an  action  on  a  judgment  recovered  in  the  English  court  of  Queen's 
Bench.  The  opinion  contains  the  following  language :  "The  court 
in  which  the  trial  was  had  and  judgment  entered  having  acquired 
jurisdiction  of  the  person  of  the  defendant,  its  adjudication  upon 
the  issues  formed  by  the  pleadings  is  conclusive  in  an  action  upon 
the  judgment  in  the  courts  of  this  country,  and  the  defendant  is  pre- 
cluded from  inquiring  into,  questioning,  or  defending  upon  the  mer- 
its." '•  And  a  more  recent  decision  in  the  same  state  holds  that  an 
indemnitor  is  bound  by  the  judgment  in  a  suit  against  the  person  to 
whom  he  is  liable,  in  respect  to  the  subject-matter  of  the  guaranty, 
if  he  had  notice  of  the  action,  and  that  a  judgment  rendered  in  Ger- 
many has  the  same  effect  in  this  respect  as  one  pronounced  by  our 
own  courts.^* 


T(^  CummingB  v.  Banks,  2  Barb.  602. 

»•  26  N.  Y.  146.  82  Am.  Dec.  404. 

TTThe  court  cited  and  relied  upon  Henderson  v.  Henderson,  6  Q.  B.  288; 
Ferguson  v.  Mahon,  11  Adol.  &  E.  179;  Kicardo  v.  (Iiiroias,  12  Olnrk  &  F. 
3C8;  Bank  of  Austrahisia  v.  Nias,  16  Q.  B.  717;  and  also  Taylor  v.  Bryden, 
8  Johns.  (N.  Y.)  173;  Monroe  v.  Douglas,  4  Sandf.  Ch.  (N.  Y.)  126;  Story, 
Confl.  Laws,  i  607;  aud  disapproved  King  v.  Van  Gilder,  1  D.  Chip.  (Vt.)  59. 

T«49  How.  Prac.  124  (N.  Y.  Super.  Ct;  1875). 

▼•  To  the  same  effect.  Shepard  v.  Wright,  C9  How.  Prac.  (N.  Y.)  512. 

•0  Konltzky  v.  Meyer,  49  N.  Y.  571,    And  see  Dunstan  v.  lliggins,  138  N. 
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Nor  have  the  courts  of  other  states,  in  which  the  same  question 
has  arisen,  refused  to  follow  the  general  current  of  authorities.  In 
Louisiana,  it  is  held  not  only  that  a  foreign  judgment  is  final  and 
conclusive  upon  the  merits,  but  even  that  it  operates  as  a  merger 
of  the  original  claim,  so  that  no  new  suit  can  be  maintained  in  thai 
state  upon  the  claim  or  demand  sued  on  abroad,  but  only  upon  the 
judgment  recovered  ■* — a  position  which,  as  we  shall  presently  sec, 
is  far  in  advance  of  that  yet  reached  by  the  majority  of  our  courts. 
In  a  late  case  in  Arkansas,  the  court  observed,  with  reference  to  the 
once  prevalent  rule,  that  "when  the  English  courts  began  to  doubt 
its  soundness,  the  current  of  American  authority  began  to  change, 
and  since  the  English  dicta  were  repudiated  at  home,  their  doctrine 
has  been  but  little  regarded  here A  judgment,  wheth- 
er foreign  or  domestic,  raises  a  binding  obligation  to  pay  the  sum 
awarded  by  it,  and  the  presumption  as  to  its  conclusiveness  should 
follow  the  law  of  the  forum  in  which  the  proceedings  were  had, 
.  .  .  .  It  is  not  the  policy  of  the  law  to  encourage  litigation,  and 
where  a  court  of  competent  jurisdiction,  having  the  parties  legally 
before  it,  has  adjudicated  the  merits  of  their  case,  every  reason  favors 
holding  them  bound  by  the  adjudication,  wherever  the  judgment  may 
be  called  in  question,  if  there  has  been  no  fraud  practised  in  obtain- 
ing  it.     This  is  now  the  accepted  rule."^* 

The  supreme  court  of  the  United  States,  in  recent  decisions,  has 
laid  down  the  following  principles  as  applicable  to  actions  on  for- 
eign judgments :  Where  an  action  is  brought  in  an  American  court 
by  an  alien  against  a  citizen,  on  a  judgment  recovered  by  the  former 
against  the  latter  in  a  foreign  country,  and  it  appears  that  the  for- 
eign court  had  jurisdiction  of  the  cause  and  of  the  parties,  the 
judgment  is  at  least  prima  facie  evidence  of  the  truth  of  the  mat- 
ter adjudged,  and  it  should  be  held  conclusive  on  the  merits,  un- 
less some  special  ground  is  shown  for  impeaching  it.  If  there 
was  opportunity  for  a  fair  trial  before  the  foreign  court,  having 

Y.  70,  33  N.  B.  720,  20  L.  R.  A.  668,  34  Am.  St  Rep.  431,  afflrmlng  9.  e- 
03  Ilun,  631.  28  Abb.  N.  C.  33,  17  N.  Y.  Supp.  887.  Compare  In  re  GaJne*' 
Will.  84  Hun,  520,  32  N.  Y.  Supp.  398. 

•1  Jones  V.  Jamison,  15  La.  Ann.  35. 

«2  Glass  V.  Blackwell.  48  Ark.  50,  2  S.  W.  257, 
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iurisdiction  as  aforesaid,  and  the  proceeding  was  conducted  under 
a  system  of  jurisprudence  likely  to  secure  an  impartial  adminis- 
tration of  justice  as  between  natives  and  foreigners,  and  if  there 
is  no  special  reason  why  the  comity  of  the  United  States  should 
not  allow  full  effect  to  the  judgment,  the  merits  of  the  case  should 
not  be  opened  and  tried  afresh,  in  an  action  brought  in  this  country 
on  the  foreign  judgment,  on  the  mere  assertion  that  the  judgment 
was  erroneous  in  law  or  in  fact.  Nor  can  the  foreign  judgment  be 
disregarded  merely  because  the  rules  of  evidence  or  of  procedure 
in  the  country  where  it  was  rendered  are  more  lax  than  ours,  or  do 
not  accord  with  those  principles  which  the  American  system  of  juris- 
prudence regards  as  essential  to  secure  a  just  and  impartial  admin- 
istration of  justice.  Thus,  such  a  judgment  cannot  be  impeached 
because  the  plaintiff  was  permitted  to  testify  without  being  sworn, 
and  was  not  subjected  to  cross-examination,  nor  because  documents 
were  admitted  in  evidence  with  which  the  defendant  had  no  connec- 
tion, and  which  would  not  be  admissible  in  the  United  States,  pro- 
vided that  the  practice  followed  and  the  method  of  examining  wit- 
nesses were  according  to  the  law  of  the  forum.  But  it  was  also  held 
in  the  case  in  which  these  rulings  were  made  (although  by  a  bare 
majority  of  the  court),  that  judgments  rendered  in  any  foreign  coun- 
try (as,  in  this  case,  France)  by  the  laws  of  which  judgments  ren- 
dered in  the  United  States  are  reviewable  upon  the  merits,  are  not 
entitled  to  full  credit  and  conclusive  effect  when  sued  upon  in  the 
United  States,  but  are  only  prima  facie  evidence  of  the  justice  of  the 
plaintiff's  claim.** 

Even  before  these  decisions  by  the  supreme  court  of  the  United 
States,  the  inferior  federal  courts  had  often  been  called  upon  to 
deal  with  the  question  of  the  effect  to  be  given  to  foreign  judg- 
ments, and  had  invariably,  in  more  recent  times,  decided  for  the 
rule  which  holds  such  judgments  conclusive.  Thus  in  a  case  in  the 
circuit  court  for  the  northern  district  of  Ohio,  it  was  held  that 
the  judgment  of  a  court  of  competent  jurisdiction  in  Canada,  in  a 
suit  in  which  the  defendant  appeared  by  counsel,  should  be  held  con- 
clusive in  the  absence  of  fraud;  and  that  it  was  immaterial  that  the 

••HUton  V.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139.  40  L.  Ed.  95.  And 
see  Ritchie  v.  McMullen,  159  U.  S.  235,  16  Sup.  Ct.  171,  40  L.  Ed.  133. 
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judgment  was  rendered  in  the  defendant's  absence  and  rnthout  his 
knowledge,  when  he  did  not  deny  the  authority  of  the  attorney  to 
appear  for  him.**  It  was  remarked  by  Ricks,  J.:  "I  think  the  doc- 
trine as  maintained  by  the  later  English  and  American  cases,  to 
which  reference  has  been  made,  has  advanced  the  courts  one  stage 
in  the  process  of  simplifying  the  administration  of  justice.  It  is  im- 
portant that  there  should  be  a  limitation  to  litigation,  and  that  parties, 
as  to  matters  upon  which  they  had  a  full  hearing  in  the  court  of  orig- 
inal and  competent  jurisdiction,  should  not  be  permitted  to  open  and 
retry  issues  once  fairly  determined,  whenever  and  wherever  they 
have  an  opportunity  to  do  so,  by  defending  against  judgments  ren- 
dered in  a  foreign  country  to  which  they  were  properly  made  par- 
ties." And  a  recent  decision  of  the  circuit  court  for  the  southern 
district  of  New  York  holds  that  a  foreign  judgment  in  personam, 
rendered  in  a  court  of  a  civilized  country  having  jurisdiction  of  the 
subject-matter,  in  a  cause  involving  the  consideration  of  ordinary 
mercantile  transactions  between  the  parties,  and  in  which  the  de- 
fendant appeared  and  took  part  in  the  proceedings,  cannot  be  im- 
peached when  sued  on  here,  although,  at  the  trial,  the  defendant 
was  denied  the  benefit  of  our  rules  of  evidence  and  procedure,  and 
although  the  judgment  was  based  on  false  testimony  and  was  errone- 
ous.•• 

From  this  review  of  the  decisions  it  will  have  become  apparent 
that,  notwithstanding  an  occasional  adverse  dictum  and  perhaps  one 
or  two  positive  rulings,  the  general  tendency  of  the  more  recent 
American  cases  has  been  steadily  and  uniformly  towards  the  posi- 
tion finally  reached  by  the  English  courts.  Since  our  judges  have 
had  the  benefit  of  the  reasoning  and  authority  of  the  later  cases  in 
the  mother  country,  hardly  any  decisions  have  been  made  in  which 
the  once  generally  recognized  doctrine  has  not  been  repudiated.  It 
is  true  these  new  rulings  have  been  confined  to  a  few  states.  But 
it  does  not  appear  that  the  question  has  arisen  of  late  years  in  the 

84  McMnllen  v.  Richie.  41  Fed.  502,  8  L.  R.  A.  268.    See,  also,  New  Tork. 
U  E.  &  \V.  U.  Co.  V.  McIIenry  (S.  D.  N.  Y.)  17  Fed.  414. 

88  Hilton   V.    Gu.vott,   42   Fed.   249   (April.   1890).     Tbe  learned  and  rery 
sensible  ( pinion  in  tlils  case,  containing  citations  to  numeroua  aatborities, 
was  written  by  Wallace,  J. 
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Others,  and  there  is  every  reason  to  believe  that  all  our  courts  will 
eventually  agree  in  the  new  and  better  rule.  Perhaps  it  cannot  yet 
be  said  that  the  status  of  foreign  judgments  is  irrevocably  settled  in 
this  country.  But  it  is  a  safe  prophecy  that  the  doctrine  which  makes 
them  conclusive  on  the  merits  will  receive  the  support  of  almost 
every  fresh  decision  in  the  coming  years. 

§  880.    ArKva&ents  on  tlie  Qveation*, 

The  chief  argument  in  support  of  the  thesis  that  full  faith  and 
credit  should  be  given  to  the  judgments  of  foreign  tribunals  is  one 
which  re:ts  on  grounds  of  convenience  and  necessity.  Nowhere  has 
it  been  presented  with  greater  clearness  or  ability  than  by  Mr.  Jus- 
tice Story  in  his  learned  treatise  on  the  Conflict  of  Laws.  "It  is 
indeed  very  difficult  to  perceive,"  says  he  in  the  work  referred  to^ 
"what  could  be  done  if  a  different  doctrine  were  maintainable  to  the 
full  extent  of  opening  all  the  evidence  and  merits  of  the  cause  anew 
in  a  suit  upon  the  foreign  judgment.  Some  of  the  witnesses  may  be 
since  dead,  some  of  the  vouchers  may  be  lost  or  destroyed.  The 
merits  of  the  cause,  as  formerly  before  the  court  upon  the  whole 
evidence,  may  have  been  decidedly  in  favor  of  the  judgment;  upon 
a  partial  possession  of  the  original  evidence,  they  may  now  appear 
otherwise.  Suppose  a  case  purely  sounding  in  damages,  such  as  an 
action  for  an  assault,  for  slander,  for  conversion  of  property,  for  a 
malicious  prosecution,  or  for  a  criminal  conversation.  Is  the  defend- 
ant to  be  at  liberty  to  retry  the  whole  merits,  and  to  make  out,  if 
he  can,  a  new  case  upon  new  evidence?  Or  is  the  court  to  review 
the  former  decision,  like  a  court  of  appeal,  upon  the  old  evidence? 
In  a  case  of  covenant,  or  of  debt,  or  of  a  breach  of  a  contract,  are  all 
the  circumstances  to  be  re-examined  anew?  If  they  are,  by  what 
laws  or  rules  of  evidence  and  principles  of  justice  is  the  validity  of 
the  original  judgment  to  be  tried  ?  Is  the  court  to  open  the  judgment 
and  to  proceed  ex  aequo  et  bono?  Or  is  it  to  administer  strict  law, 
and  stand  to  the  doctrines  of  the  local  administration  of  justice  ?  Is 
it  to  act  upon  the  rules  of  evidence  acknowledged  in  its  own  juris- 
prudence, or  upon  those  of  the  foreign  jurisprudence?  These  and 
many  more  questions  might  be  put  to  show  the  intrinsic  difficulties 
of  the  subject.     Indeed  the  rule  that  the  judgment  is  to  be  prima 
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facie  evidence  for  the  plaintiff  would  be  a  mere  delusion,  if  the  de- 
fendant might  still  question  it  by  opening  all  or  any  of  the  original 
merits  on  his  side,  for  under  such  circumstances  it  would  be  equiva- 
lent to  granting  a  new  trial."  •• 

§  831.    Reason  of  the  Reoofl^nition  of  Foreism  JsdcflieBti> 

We  may  next  inquire  how,  as  a  matter  of  municipal  law,  a  judg- 
ment rendered  in  a  foreign  country  comes  to  be  available  as  a  cause 
of  action  or  as  a  defense.  The  earlier  decisions,  as  well  as  many  of 
the  text'writers,  sought  to  establish  a  juristic  basis  for  this  recogni- 
tion of  foreign  judgments  on  the  ground  of  the  comity  which  sub- 
sists between  nations  and  the  mutual  advantages  to  be  secured  by  its 
exercise.  Vattel  thought  that  to  undertake  to  examine  the  justice 
of  a  definitive  sentence  was  an  attack  upon  the  jurisdiction  of  the  sov- 
ereign who  had  passed  it.*^  Bar  has  declared  that  "the  majority  of 
modern  authors  adhere  to  the  view  that  comitas  and  the  common 
interest  of  nations  are  the  grounds  of  the  recognition  and  of  the 
execution  of  foreign  judgments."  The  same  writer  feels  constrained 
to  "refer  the  recognition  of  foreign  judgments,  pronounced  in  ac- 
cordance with  foreign  law,  to  the  same  grounds  as  those  upon  which 
we  recognize  foreign  laws  themselves.  The  admissibility  of  such  a 
recognition  rests  upon  the  basis  of  friendly  intercourse ;  but  no  state 
that  desires  to  remain  in  such  intercourse  is  in  a  position  to  exclude 
the  application  of  foreign  laws  at  its  pleasure."  •*  But  the  later 
English  decisions  (which  we  have  already  cited)  have  placed  the 
matter  upon  a  basis  which  is  at  once  more  satisfactory  and  more 
secure.  "These  adjudications,"  it  is  said  in  a  recent  case,  "ignore 
any  considerations  of  comity  as  a  factor  in  influencing  the  effect  of 
foreign  judgments.  They  rest  wholly  on  the  practical  and  sensil)le 
doctrine,  which  is  applied  to  domestic  judgments,  that  a  litigant  who 
has  had  a  fair  opportunity  to  try  his  cause  before  a  competent  tri- 
bunal, and  has  availed  himself  of  it,  should  acquiesce  in  the  resuh. 
and,  if  he  has  reason  to  complain,  should  pursue  those  means  for 

80  story,  Confl.  Laws,  §  607. 

«T  vatt.  Law  Nat.  bk.  2,  c.  7.  §§  84.  85;   Story,  Confl.  Laws,  f  5S5, 

««  Far.  Prlv.  Int.  Law,  §  125. 
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correcting  error  provided  by  the  jurisprudence  of  the  tribunal,  in- 
stead of  resorting  to  another  court.  This  is  a  much  safer  and  more 
reasonable  doctrine  than  that  of  the  earlier  adjudications,  and  if  it 
works  injustice  in  occasional  instances,  works  less  hardship  gen- 
erally, and  promotes  justice  upon  the  whole."  *•  From  one  of  the 
decisions  here  referred  to  we  quote  the  following  statement  of  Baron 
Parke :  "Where  a  court  of  competent  jurisdiction  has  adjudicated 
a  certain  sum  to  be  due  from  one  person  to  another,  a  legal  obli- 
gation arises  to  pay  that  sum,  on  which  an  action  of  debt  to  enforce 
the  judgment  may  be  maintained.  It  is  in  this  way  that  judgments 
of  foreign  and  colonial  courts  are  supported  and  enforced.*'  •• 

§  832.    Sootoh  Iiaw  of  Forelsm  Judgments. 

Before  leaving  the  subject  of  the  conclusiveness  of  foreign  judg- 
ments, it  may  be  profitable  to  see  how  the  matter  stands  in  some  oth- 
er countries  besides  England  and  the  United  States.  Foreign  juris- 
prudence often  furnishes  analogies  or  precepts  which  are  of  sub- 
stantial aid  in  the  solution  of  doubtful  questions  in  our  own  courts. 
In  the  law  of  Scotland,  it  appears,  a  peculiar  distinction  is  made 
between  decrees  sustaining  the  plaintiff's  contention  and  such  as 
refuse  to  support  it.  This  distinction  is  explained  by  Lord  Kames 
in  the  following  terms:  "A  foreign  decree  sustaining  the  claim  is 
not  one  of  those  universal  titles  which  ought  to  be  made  effectual 
everywhere.  It  is  a  title  which  depends  on  the  authority  of  the 
court  whence  it  issued,  and  therefore  has  no  coercive  authority  extra 
territorium.  And  yet,  as  it  would  be  hard  to  oblige  the  person  who 
claims  on  a  decree  to  bring  a  new  action  against  his  party  in  every 
country  to  which  he  may  retire,  therefore  common  utility,  as  well 
as  regard  to  a  sister-court,  have  established  a  rule  among  all  civi- 
lized nations,  that  a  foreign  decree  shall  be  put  in  execution,  unless 
some  good  exception  be  opposed  to  it  in  law  or  in  equity;  which 
is  making  no  wider  step  in  favor  of  the  decree  than  to  presume  it 

just   until   the   contrary  be  proved A   foreign   decree 

which,  by  dismissing  the  claim,   affords   an  exceptio  rei  judicatae 

••  Hilton  T.  Guyott  (C.  C.)  42  Fed.  267. 
•o  Williams  v.  Jones,  13  Meee.  &  W.  633. 
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• 

against  it,  enjoys  a  more  extensive  privilege.  We  not  only  presume 
it  to  be  just,  but  will  not  admit  any  evidence  of  its  being  unjust 
The  reasons  follow.  A  decreet-arbitral  is  final  by  mutual  consent. 
A  judgment-condemnator  ought  not  to  be  final  against  the  defend- 
ant because  he  gave  no  consent.  But  a  decreet-absolvitor  ought  to 
be  final  against  the  plaintiff,  because  the  judge  was  chosen  by  him- 
self ;  with  respect  to  him  at  least  it  is  equivalent  to  a  decreet-arbitral. 
Public  utility  affords  another  argument  extremely  cogent.  There 
is  nothing  more  hurtful  to  society  than  that  law-suits  be  perpetual. 
In  every  law-suit  there  ought  to  be  a  ne  plus  ultra,  some  step  that 
ought  to  be  ultimate ;  and  a  decree  dismissing  a  claim  is  in  its  nature 
ultimate."  •*  This  distinction  is  closely  analogous  to  that  attempted 
to  be  made  by  Lord  Chief  Justice  Eyre,**  and  which  at  one  time  ap- 
peared to  prevail  in  English  law.  But  it  is  totally  inconsistent  with 
the  settled  doctrine  of  the  latest  cases,  both  there  and  in  this  countrv*. 
by  which  a  foreign  judgment  is  equally  conclusive  whether  used  as 
a  cause  of  action  or  presented  as  a  defense. 

I  833.    Freneh  Law. 

In  France,  by  the  Ordinance  of  1629,  article  121,  it  was  provided 
that  "judgments  rendered  in  foreign  countries  are  not  to  be  ex- 
ecuted in  France.  French  citizens  against  whom  they  are  rendered 
may,  notwithstanding  such  judgments,  contest  their  rights  anew,  as 
untouched,  before  the  French  tribunals."  The  provisions  of  the 
codes  mark  an  advance  from  this  position,  in  that  they  make  such 
judgments  susceptible  of  execution  upon  being  confirmed  by  a  French 
court."'  But  in  the  opinion  of  the  best  writers,  the  new  laws  do 
not  go  to  the  extent  of  making  the  judgment  conclusive  upon  the 
merits.  The  notion  that  the  procedure  contemplated  involves  no 
more  than  the  issuing  of  an  exequatur  as  of  course,  without  any 

»i  2  Kamee,  Eq.  (3d  Ed.,  1778)  p.  365. 

»2  PhUlip8  V.  Hunter,  2  H.  Bl.  410.    See  supra,  f  826. 

»8  civ.  Code.  art.  2123,  provides  that  "L*hypoth$que  Judlolalre  a  «•»  M«>1 
ne  pent  pareillement  r^sulter  des  jugements  rendus  en  pays  stranger,  qn'to- 
taut  qu'ils  ont  6t6  d^clar6s  ex6cutolre8  par  un  tribunal  francala:  um 
pr^'Judlce  des  dispositions  contra  ires  qui  peuvent  6tre  dans  les  lots  pditlQiKf 
uu  dans  les  trait^s."    See,  also,  Ck)de  de  Procedure  dvile,  art.  546b 
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rc-examination  of  the  grounds  of  the  controversy,  is  by  them  con- 
demned as  erroneous.  Thus  a  learned  author  observes :  "It  seems 
to  us  that,  after  the  decisions  which  we  have  just  cited,  which  are  all 
founded  upon  the  great  principle  of  the  independence  of  nations,  and 
of  the  absolute  lack  of  power  in  the  officers  of  a  foreign  sovereignty 
within  the  territory  of  another  sovereignty, — we  must  regard  our 
jurisprudence  as  irrevocably  committed  to  the  consequences  of  that 
principle,  and  that  all  judgments  rendered  in  a  foreign  country,, 
without  exception,  can  have  no  execution  in  France  until  after  they 
have  been  made  executory,  upon  an  examination  of  the  cause,  by  a 
French  tribunal,  before  which  the  parties  must  set  up  and  contest, 
anew,  the  grounds  upon  which  the  action  is  founded."  •*  But  it 
must  be  added  that  between  many  of  the  countries  of  continental 
Kurope  tnere  exist  treaties  providing  for  the  recognition  and  en- 
torceraent  of  decrees  rendered  by  their  respective  courts.  And  of 
course  the  foregoing  rule  has  no  application  to  the  judgments  of  a 
nation  with  which  France  stands  in  a  treaty  relation  of  this  character. 
As  to  the  other  European  states,  it  is  somewhat  difficult  to  ascertain 
iheir  practice  in  regard  to  the  effect  of  foreign  judgments.  But  it 
is  said  that  the  courts  of  Holland  *'are  accustomed  by  the  principle 
of  reciprocity  to  give  effect  in  their  territories  to  the  judgments  oi 
foreign  states  which  show  the  same  comity  to  theirs."  •• 

§  834.    Canadian  Dootiine  of  Foreign  Jndsntentap 

The  courts  in  Canada  have  adopted  the  principle,  now  generally 
prevalent  in  England  and  the  United  States,  that  a  foreign  judgment, 
duly  proven,  is  conclusive  when  made  the  basis  of  a  suit,  in  the  ab- 
sence of  fraud,  want  of  jurisdiction,  or  evident  mistake. ®*  So  also 
it  is  said  that  a  plea,  by  which  it  is  alleged  that  a  suit  has  already 

•*Toullier,  Droit  Civ.  Franc.,  c.  6,  §  3,  no.  82-87.  See,  also.  Merlin, 
Questions  de  Droit,  "Jiij^ement,"  §  14;  Einerigon,  Des  Assur.  bk.  1,  e.  4,  §  8. 
The  whole  subject  of  the  French  law  of  foreign  judgments  is  discussed  with 
learning  and  discrimination  in  2  Kent,  Comm.  121,  note.  See,  also,  Story, 
OinH.  Laws,  §9  615-4J17. 

«*  Heni-y,  Personal  &  Real  St.  p.  76. 

»•  Warrener  v.  Kingsmill.  8  U.  C.  Q.  B.  407;    Law  v.  Hansen,  25  Can. 
Slip.  Ct  Rep.  (59.    Compare  Rice  v.  Holmes,  16  Rap.  Jud.  Que.  C.  S.  492. 
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been  brought  and  decided  in  a  competent  foreign  tribunal  (in  this 
case  the  superior  court  of  New  York)  by  the  same  plaintiff  against 
the  same  defendant,  for  the  same  cause  of  action,  is  a  good  plea, 
more  especially  if  it  sets  up  payment  of  the  judgment  by  the  defend- 
ant." 

§  835.    Jvrisdiotion  may  be  Inquired  into. 

Leaving  now  the  subject  of  the  conclusiveness  of  foreign  judg- 
ments, we  proceed  to  inquire  into  the  causes  for  which  their  validity 
may  be  challenged  or  impeached.  And  first,  as  to  jurisdiction.  It 
is  now  a  settled  and  well  recognized  rule  that  a  judgment  of  a  for- 
eign court  is  always  open  to  impeachment  on  the  ground  of  a  want 
of  jurisdiction  over  the  cause  or  the  parties.**  At  the  same  time, 
*'a  judgment  of  a  foreign  court,  complete  and  regular  upon  its 
face,  is  prima  facie  valid.  It  follows  that  a  complaint  upon  such  for- 
eign judgment  need  not  allege  that  the  court  by  which  it  was  ren- 
dered had  jurisdiction  either  of  the  cause  or  of  the  parties."  ••  A*^ 
it  was  said  in  another  American  case,  ''it  is  an  elementary  rule  that 
the  jurisdiction  of  courts  of  general  jurisdiction  is  to  be  presumed, 
and  it  follows  that  the  judgments  and  decrees  of  such  courts  are  in 
all  cases  of  at  least  prima  facie  validity.  In  asserting  such  a  judg- 
ment or  decree  as  a  cause  of  action,  or  as  a  ground  of  defense,  the 
pleader  need  not  state  jurisdictional  facts And  the  pre- 
sumptions in  favor  of  jurisdiction  are  the  same  whether  the  judg- 
ment relied  on  is  domestic,  foreign,  or  from  one  of  the  sister  state* 
of  this  Union."  *••  "A  foreign  judgment,"  says  another  learned 
court,  "rendered  without  jurisdiction  may  be  assailed  in  either  a  direc: 

•T  Vaughan  v.  CampbeU,  6  L.  C.  R.  431.  ' 

»«  Schlbsby  v.  Westenholz,  L.  R.  6  Q.  B.  155;  No  veil!  v.  Ro68i,  2  Bam.  k 
Adol.  757;  Don  v.  Lippiuann.  5  Clark  &  F.  1;  Ferguson  v.  Mahon,  11  Adol. 
&  El.  179;  Garleton  v.  Bickford,  13  Gray  (Mass.)  591.  74  Am.  0ec  652: 
Folger  V.  Columbian  Ins.  Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Borden  v 
Fitch,  15  Johns.  <N.  Y.)  121.  8  Am.  Dec.  225;  Andrews  v.  Herriot  4  Oow 
iN.  Y.)  524,  note;  Kerr  v.  Kerr,  41  N.  Y.  272;  Amott  v.  AVebb,  1  DHL  9fii 
Fed.  Cas.  No.  5(J2;  Rose  v.  Hlmely,  4  Cranch,  211,  2  L.  Ed.  608;  Long  v. 
liamtnond,  40  Me.  204;  Wood  v.  Wood,  78  Ky.  624;  Robertson  ▼.  Strnth. 
5  Q.  B.  941. 

09  (Umn  V.  Peakes,  36  Minn.  177,  30  N.  W.  466,  1  Am.  St.  Rep.  661;  HortWJ 
V.  Crltchfleld,  18  111.  i:^3,  (55  Am.  Dec.  701;   Robertson  v.  Struth.  5  Q.  B.  Wl- 

i«o  Hruckman  v.  Taussig,  7  Oolo.  561,  5  Pac.  152.    And  see  ChrUtiaD  k 
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or  collateral  proceeding.  Although  the  recitals  contained  in  the 
judgment,  that  service  was  made,  raise  a  strong  presumption  in 
favor  of  the  jurisdiction  and  of  the  truth  of  the  recitals,  yet  the 
plaintiff  [defendant]  may  show  by  extrinsic  evidence,  if  he  can,  that 
no  service  was  actually  made.  Strong  proof  will  be  required  to  over- 
throw the  presumption  of  jurisdiction  raised  by  the  recitals;  but  if 
it  is  clearly  shown  that  the  defendant  was  not  served  with  process, 
and  did  not  voluntarily  appear  or  submit  to  the  jurisdiction  of  the 
court,  the  recitals  are  of  no  value."  ^•^ 

I  836.    Jvdsments  asainst  Non-Resldents. 

The  question  of  the  right  to  impeach  a  foreign  judgment  for  want 
of  jurisdiction  has  almost  always  arisen  in  cases  where  the  defendant 
was  not  a  resident  of  the  state  or  country  in  which  the  judgment  was 
rendered.  Our  courts  have  been  emphatic  in  declaring  that  a  judg- 
ment rendered  in  a  foreign  country  against  a  citizen  of  the  United 
States,  without  personal  service  or  notice  or  appearance,  is  a  mere 
nullity.***  And  this  is  also  the  law  in  England.  It  was  there  re- 
cently held  that  a  judgment  of  a  foreign  court,  obtained  against  a 
defendant  on  default  of  an  appearance,  cannot  be  enforced  in  an 
English  court  where  the  defendant,  at  the  time  the  suit  was  com- 
menced, was  not  a  subject  of  nor  resident  in  the  country  in  which  the 
judgment  was  obtained;  for  there  existed  nothing  imposing  on  the 
defendant  any  duty  to  obey  the  judgment.*®*  It  is  obvious  that  this 
question  may  assume  many  shapes,  according  as  we  consider  whether 
the  person  to  be  affected  was  a  citizen  of  the  foreign  country  or  an 
alien,  whether  he  was  a  resident  within  its  territory  or  not,  whether 
or  not  he  voluntarily  submitted  himself  to  the  jurisdiction,  whether 
the  judgment  professes  to  impose  a  personal  liability  or  to  operate 
only  on  property  within  the  state.  These  and  other  questions  may 
all  affect  the  validity  of  the  sentence.     Out  of  all  these  possible  cases, 

Craft  Grocery  Co.  v.  Coleman,  125  Ala.  158,  27  South.  786;  Ritchie  v.  Mc- 
mullen, 151>  U.  B.  236,  16  Sup.  Ct.  171,  40  L.  Ed.  133. 

101  Thorn  v.  Salmonson,  37  Kan.  441,  15  Pac.  588. 

101  Bischoff  V.  Wethered,  9  Wall.  812,  19  L.  Ed.  829;  Battle  ▼.  Jones,  41 
N.  C.  567;  Moore  v.  Phillips,  10  Pa.  Co.  Ct  R.  552. 

108  Schlbsby  v.  Westenholz,  L.  B,  6  Q.  B.  155;  Volnet  v.  Barrett,  55  Q. 
B.  Dlv.  3U. 
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those  in  which  the  foreign  tribunal  may  have  lawful  jurisdiction  have 
been  selected  and  stated  by  Mr.  Justice  Fry,  in  a  recent  case  in  the 
Chancery  Division,  in  terms  which  are  as  clear  as  the  discrimination 
is  sound  and  accurate.  "What  are  the  circumstances/'  inquires  the 
learned  judge,  "which  have  been  held  to  impose  upon  the  defendant 
the  duty  of  obeying  the  decision  of  a  foreign  court  ?  Having  regard 
to  that  case  *®*  and  to  Copin  v.  Adamson,*^*  they  may,  I  think,  be 
stated  thus.  The  courts  of  this  country  consider  the  defendant  bound 
where  he  is  a  subject  of  the  foreign  country  in  which  the  judgment 
has  been  obtained;  where  he  was  resident  in  the  foreign  country 
when  the  action  began;  where  the  defendant  in  the  character  of 
plaintiff  has  selected  the  forum  in  which  he  is  afterwards  sued ;  where 
he  has  voluntarily  appeared;  where  he  has  contracted  to  submit 
himself  to  the  forum  in  which  the  judgment  was  obtained ;  and  pos- 
sibly, if  Becquet  v.  MacCarthy  *^*  be  right,  where  the  defendant  has 
real  estate  within  the  foreign  jurisdiction,  in  respect  of  which  the 
cause  of  action  arose  whilst  he  was  within  that  jurisdiction."  *•' 

Our  own  courts  have  answered  these  questions  in  substantially  the 
same  way.  Thus,  it  is  held  that  a  judgment  by  default  between 
parties  who  are  both  citizens  of  a  foreign  country,  rendered  by  a 
court  of  that  country  having  jurisdiction,  is  valid  and  enforceable 
here,  although  the  defendant,  being  out  of  that  country  at  the  time, 
was  not  personally  served.*^*  Again,  it  is  no  defense  to  an  action  on 
a  foreign  judgment  that  the  defendant  was  served  with  process,  in 
the  action  wherein  such  judgment  was  rendered,  while  transiently 
sojourning  in  that  country,  and  that  such  service  was  so  made  and 
timed  for  the  purpose  of  embarrassing  the  defendant,  and  obtaining 
an  unjust  advantage,  by  preventing  his  having  a  fair  opportunity  to 
make  his  defense  except  at  the  cost  of  prolonging  indefinitely  his 
stay  abroad.*^*     In  another  case,  where  suit  was  brought  on  a  judg- 

104  Schlbsby  v.  Westcnholz,  L.  R.  6  Q.  B.  155. 

106  L.  R.  0  Exeh.  345. 

106  2  Parn.  &  Add.  951. 

lOT  Rousillon  v.  Rouslllon,  14  Ch.  Div.  351,  371.  See,  also.  General  Steam 
Nav.  Co.  V.  GouIUou,  11  Mees.  &  W.  877. 

108  Ouseley  v.  Lehigh  Val.  Trust  &  Safe  Deposit  Co.  (C.  C.)  84  Fed.  602. 

100  Fisher  v.  Fielding,  67  Conn.  92,  34  Atl.  714,  32  L.  R.  A.  230.  j2  Am. 
St.  Rep.  270. 
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ment  recovered  in  France,  it  appeared  that  the  defendants  were  cit- 
izens and  residents  of  the  state  of  New  York  and  had  their  principal 
place  of  business  in  New  York  city,  but  had  a  storehouse  and  an 
agent  in  Paris,  and  were  accustomed  to  purchase  large  quantities 
of  goods  there.  It  was  shown  that  their  sole  object  in  appearing 
and  caTvying  on  the  litigation  in  the  French  court  was  to  prevent 
property  in  their  storehouse  at  Paris,  belonging  to  them,  and  within 
the  jurisdiction,  but  not  in  the  custody,  of  the  French  court,  from 
being  taken  in  satisfaction  of  the  judgment  which  might  be  recov- 
ered against  them.  But  it  was  held  that  this  did  not  show  that  the 
French  court  did  not  acquire  competent  jurisdiction  of  their  per- 
sons.^*** On  the  other  hand,  in  an  action  by  an  English  corpora- 
tion against  a  stockholder,  a  resident  of  New  York,  to  recover  money 
alleged  to  be  due  by  way  of  calls  on  the  stock,  pursuant  to  a  scheme 
of  corporate  reorganization,  an  order  of  an  English  court  approv- 
ing such  scheme  and  declaring  it  to  be  binding  on  all  persons  inter- 
ested, does  not  impose  on  the  defendant,  who  was  no  party  to  the 
proceedings,  any  personal  liability  other  than  that  resulting  from  his 
contract."^ 

Something  must  be  added  as  to  the  summoning  of  nonresident 
defendants  by  public  proclamation,  or  posting  up  notices,  or  other 
varieties  of  constructive  service.  It  has  been  justly  remarked  that 
"there  is  no  pretense  to  say  that  such  modes  of  proceeding  can  con- 
fer any  legitimate  jurisdiction  over  foreigners  who  are  non-residents 
and  do  not  appear  to  answer  the  suit,  whether  they  have  notice  of 
the  suit  or  not.  The  effects  of  all  such  proceedings  are  purely  local, 
and  elsewhere  they  will  be  held  to  be  mere  nullities."  ^^^  Thus, 
in  a  well  known  English  case  it  was  held  that  an  action  would  not 
lie  upon  a  judgment  obtained  by  default  in  one  of  the  colonies  against 
a  party  who,  upon  the  face  of  the  proceedings,  appeared  only  to  have 
been  summoned  "by  nailing  up  a  copy  of  the  declaration  at  the  court- 
house door."  ^^*     But  in  another  case  it  was  considered  that  suit 

110  Hilton  v.  Gnyot,  159  U.  S.  113,  16  Sup.  Ct.  139,  40  L.  Ed.  95. 

111  Bank  of  China,  Japan  &  Tlie  Straits  y.  Morse,  44  App.  Div.  435,  61 
N.  Y.  Supp.  268. 

112  Story,  Confl.  Laws,  §  546. 

118  Buchanan  y.  Rucker,  9  East,  192. 
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would  lie  in  the  English  courts  on  a  Scotch  judgment  of  horning 
rendered  against  a  Scotchman  born.  The  court,  however,  added: 
"We  confine  our  judgment  to  a  case  where  the  party  owed  allegiance 
to  the  country  in  which  the  judgment  was  so  given  against  him,  from 
being  born  in  it,  and  by  the  laws  of  which  country  his  property  was, 
at  the  time  those  judgments  were  given,  protected."  ***  In  the  next 
place  it  is  to  be  observed  that  proceedings  are  frequently  taken 
against  non-resident  foreigners  by  the  attachment  of  real  or  personal 
property  belonging  to  them  and  found  within  the  jurisdiction.  "In 
such  cases,"  says  a  learned  writer,  "for  all  the  purposes  of  the  suit, 
the  existence  of  the  property  so  seized  or  attached  within  the  terri- 
tory constitutes  a  just  ground  of  proceeding  to  enforce  the  rights 
of  the  plaintiff  to  the  extent  of  subjecting  such  property  to  execu- 
tion upon  the  decree  or  judgment.  But  if  the  defendant  has  never 
appeared  and  contested  the  suit,  it  is  to  be  treated  to  all  intents 
and  purposes  as  a  mere  proceeding  in  rem,  and  not  as  personally 
binding  on  the  party  as  a  decree  or  judgment  in  personam ;  or,  in 
other  words,  it  only  binds  the  property  seized  or  attached  in  the 
suit,  to  the  extent  thereof,  and  is  in  no  just  sense  a  decree  or  judg- 
ment binding  upon  him  beyond  that  property.  In  other  countries 
it  is  uniformly  so  treated,  and  is  justly  considered  as  having  no  extra- 
territorial force  or  obIig:ation."  ^^* 

• 

S  837.    Eztra-Terrltorial  Serriee  of  Prooeos. 

It  IS  sometimes  attempted  to  obtain  jurisdiction  of  a  non-resident 
foreigner  by  the  personal  service  of  process  upon  him  at  his  domi- 
cile. This,  however,  is  admitted  on  all  sides  to  be  ineffectual.  It 
can  have  no  greater  force  or  virtue  than  a  purely  constructive  serv- 
ice. It  has  been  well  said :  "No  sovereignty  can  extend  its  powers 
beyond  its  own  territorial  limits  to  subject  either  persons  or  prop- 
erty to  its  judicial  decisions.  Every  exercise  of  authority  of  this 
sort,  beyond  this  limit,  is  a  nullity.  .         A  citizen  of  one  state 

or  country  cannot  be  compelled  to  go  into  another  state  or  countr)* 

11*  Douglas  V.  Forrest,  4  BIng.  686. 

ii»  Story,  Oonfl.  Laws,  §  549;  Bum  v.  Bletcher,  23  U.  C.  Q.  B.  28;  London 
&  \.  W.  R.  Co.  y.  Lrindsay,  3  Macq.  H.  U  Cas.  99. 
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to  litigate  a  civil  action  by  means  of  process  served  in  his  own  state 
or  country.  And  a  judgment  obtained  upon  such  service,  where  no 
appearance  is  made  by  the  person  so  served,  can  impose  no  personal 
liability  which  will  be  recognized  beyond  the  state  in  which  the  action 
originated"  *^' 

S  838.    Plea  NesatlTing  Juritdletion* 

In  defending  against  a  suit  on  a  foreign  judgment  on  the  ground 
of  want  of  notice,  or  want  of  jurisdiction,  the  defendant  must  ex- 
pficitly  negative  every  fact  or  circumstance  from  which  the  jurisdic- 
tion of  the  court  over  his  person  might  be  inferred.^^^  A  good  il- 
lustration of  this  rule  is  found  in  one  of  the  English  cases  cited, 

4 

where,  the  action  being  upon  a  decree  obtained  against  the  defend- 
ant in  the  Court  of  Session  in  Scotland,  the  latter  pleaded  that  he 
was  not,  at  the  time  of  the  commencement  of  the  suit  in  the  Scotch 
court,  or  at  any  time  during  the  proceedings  therein,  in  Scotland, 
or  at  any  place  within  the  jurisdiction  of  the  said  court,  nor  was  he, 
at  any  time  before  the  making  and  pronouncing  of  the  decree,  in 
any  manner,  according  to  the  course  and  practice  of  the  said  court, 
notified,  nor  did  he  then  know  of  the  proceedings,  so  that  he  could 
or  might,  by  himself,  his  proctor,  attorney,  or  agent,  appear  or  plead, 
or  in  any  way  defend  himself  in  the  said  action ;  nor  did  he  appear 
to  any  of  the  proceedings ;  whereby  the  said  decree  was  and  is  con- 
trary to  natural  justice,  and  wholly  inoperative  and  void.  But  it 
was  held  that  the  plea  was  insufficient.  For,  as  remarked  by  Tindal, 
C.  J.,  it  contained  no  statement  that  the  defendant  was  not  resident 
in  Scotland,  or  that  he  was  not  subject  to  the  laws  of  that  country 
during  the  time  that  these  proceedings  were  had  against  him,  or 
that  he  had  no  property  in  Scotland,  or  that  he  had  no  knowledge 
or  notice  of  the  proceedings, — for  the  allegation  in  regard  to  the  lat- 

"•  Shepard  v.  Wright,  59  How.  Prac.  (N.  Y.)  512;  Id.,  35  Hun  (N.  Y.)  444,  af- 
finned  113  N.  Y.  582,  21  N.  B.  724;  McEwan  v.  Zlmmer,  38  Mich.  765,  31  Am. 
Rep.  332;  Smith  v.  Grady,  68  Wis.  215,  31  N.  W.  477;  Turnbull  v.  Walker,  5 
Rep.  132,  67  Law  T.  (N.  S.)  767. 

»"  Cowan  V.  Braldwood,  1  Man.  &  G.  882;  Reynolds  v.  Fenton,  3  0.  B. 
187;  Smith  v.  Nicons,  5  Blng.  N.  G.  208;  Montreal  Mln.  Oo.  v.  Cuthbertson, 
»  U.  C.  Q.  B.  78;  McLean  v.  Shields,  9  Ont.  690:  Addams  v.  Worden,  6  L. 
a  E.  237;  Ritchie  v.  McMuUen,  159  U.  S.  235,  IG  Sup.  Gt  171,  40  L.  Ed.  133. 
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ter  point  might  mean  merely  that  he  had  no  such  notice  as  he  ought 
in  strictness  to  have  had.^**  In  a  case  where  the  plaintiff  declared 
in  assumpsit  on  a  foreign  judgment  against  two  defendants,  and  they 
pleaded  that  one  of  them  had  never  been  served  with  process,  ami 
had  no  notice  whatever  of  the  proceedings  in  the  foreign  coun,  it 
was  held  that  the  plea  was  bad,  as  setting  up  a  matter  of  defense 
for  both  of  the  defendants  which  applied  to  one  only.*** 

S  839.    Foreign  Judsment  in   Biunmmry   Proeeediasi* 

The  reluctance  of  the  courts  to  give  effect  to  a  foreign  judgment 
-which  was  taken  in  summary  proceedings,  or  in  derogation  of  the 
common  law,  or  justified  only  by  the  local  statutes,  appears  strongly 
in  the  recent  case  of  Anderson  v.  Haddon.**®  This  was  an  action 
brought  by  the  liquidators  of  a  Scotch  bank  against  the  defendant,  a 
resident  of  New  York,  to  recover  the  amount  of  a  call,  upon  the 
shares  of  stock  of  said  bank  which  were  owned  by  him,  imposed  by 
a  judgment  or  decree  of  the  Court  of  Session  or  Lord  Ordinar}*  of 
Scotland.  The  call  was  imposed  under  the  provisions  of  an  Eng- 
lish statute,  providing  for  the  incorporation,  regulation,  and  winding 
up  of  trading  corporations.  It  authorized  the  Scotch  Court  of  Ses- 
sion, during  session,  and  the  Lord  Ordinary  on  bills  during  vacation. 
*'on  production  by  the  liquidators  of  such  a  company  of  a  list,  certi- 
fied by  them,  of  the  names  of  the  contributories  liable  in  pa>ineni 
of  any  calls  which  they  may  wish  to  enforce,  and  of  the  amount  due 
and  the  date  thereof,  to  pronounce  forthwith  a  decree  against  such 
contributories  for  payment  of  the  sums  so  certified  to  be  due  by  each 
of  them  respectively,  with  interest  from  the  said  date  until  payment, 
in  the  same  way  and  to  the  same  effect  as  if  they  had  severally  con- 
sented to  registration  for  execution,  on  a  charge  of  six  days,  of  a 
legal  obligation  to  pay  such  calls  and  interest."  At  the  time  the 
decree  was  made,  and  ever  since,  the  defendant  was  a  resident  of  Ntvv 
York.  It  was  held,  "that  inasmuch  as  the  mode  provided  by  the  act 
of  Great  Britain  of  ascertaining  the  liability  of  the  defendant  is  sum- 

118  Cowan  V.  Braidwood,  1  Man.  &  G.  882. 
ii»  Bacon  V.  McBean,  3  U.  C.  Q.  B.  305. 

120  33  Hun  (N.  Y.)  435.    And  see  Bank  of  China,  Japan  &  The  Strait*  T. 
Morse,  44  App.  Div.  435,  61  N.  Y.  Supp.  2G8. 
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mary,  in  derogation  of  the  common  law,  and  in  the  nature  of  bank- 
ruptcy proceedings,  it  has  no  extra-territorial  force,  either  by  virtue 
of  its  own  inherent  elements  or  any  provision  contained  in  the  act 
itself  creating  a  personal  responsibility  which  could  be  enforced 
in  the  manner  adopted  in  this  action,"  and  consequently  that  the 
present  action  could  not  be  maintained.  This  decision,  it  will  be 
observed,  was  made  in  that  state  which  has  been  the  most  liberal 
in  recognizing  and  enforcing  foreign  judgments.  But  probably  the 
ruling  was  justified  by  the  peculiar  circumstances. 

S  840.  Repasnaiice   of  Judsment  to  Natural  Justice. 

Throughout  the  books  there  are  many  dicta  to  the  effect  that  it  is 
good  ground  for  impeaching  a  foreign  judgment,  and  avoiding  its 
effect,  that  it  is  "repugnant  to  natural  justice."  The  term  is  vague, 
and  might  at  first  sight  seem  to  allow  of  an  investigation  of  the  moral 
rightness  of  the  decree.  But  it  has  been  explained  that  the  repug- 
nance to  natural  justice  in  respect  to  which  a  foreign  judgment  is 
impeachable  in  an  action  upon  it,  is  an  injustice  in  reference  to  the 
conduct  or  mode  of  procedure  of  the  foreign  court,  as  in  cases  where 
the  judgment  is  given  without  any  notice  to  the  defendant  or  with- 
out affording  him  an  opportunity  for  defense,  but  not  in  reference  to 
the  merits  of  the  action.*^*  And  although  the  method  of  conducting 
the  trial,  the  rules  of  evidence  applied,  or  other  details  of  practice, 
may  differ  from  those  to  which  we  have  been  accustomed  in  our 
own  courts,  we  must  not  be  too  hasty  in  assuming  that  therefore 
the  result  is  contrary  to  natural  justice.  "The  methods  of  investiga- 
tion in  different  countries,"  it  has  recently  been  said,  "are  adjusted 
to  the  conceptions  of  expediency  and  propriety  that  prevail  in  each, 
and  it  would  be  mere  bigotry  to  assert  that,  upon  the  whole,  the 
truth  of  disputed  facts  is  not  as  well  ascertained  in  France  or  Hol- 
land or  Germany  as  it  is  in  England  or  the  United  States.  Our  law 
of  evidence  is  largely  a  series  of  negations,  sedulously  framed,  to 
exclude  from  consideration  all  indicia  of  the  truth  which  do  not  fall 
within  the  class  of  those  it  regards  as  competent  and  safe,  while  in 

121  Crawley  v.  Isaacs,  16  Law  T.  (X.  S.)  529.  See,  also,  Liverpool  Marine 
rredit  Uo.  v.  Hunter,  3  Cb.  App.  479. 
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continental  countries  a  larger  latitude  of  investigation  is  indulged. 
In  matters  of  evidence  and  procedure,  to  say  nothing  about  the 
weightier  matters  of  law,  the  wisdom  of  yesterday  is  the  folly  of 
to-day;  and  it  is  doubtful  whether  our  present  methods  do  not 
differ  as  greatly  from  those  of  the  recent  period,  when  parties  were 
not  permitted  to  testify,  as  they  do  from  the  methods  of  continental 
countries.  Who  can  say  with  reason  that  our  system  of  investiga- 
tion is  more  infallible  than  that  of  France,  or  that  a  French  citizen, 
sued  here,  could  not  as  justly  complain  of  our  rules  of  evidence,  or 
of  a  bill  of  discovery  which  compels  him  to  exhibit  his  case  in  ad- 
vance to  his  adversary,  as  one  of  our  citizens  sued  in  a  French  court 
could  of  the  methods  of  procedure  there  ?"^** 

§  841,  I<oeal  or  FoUoe  Begnlationfl  of  Foreisn  Countrj  not  l&mtwt&L 

An  important  exception  to  the  rule  which  requires  faith  and  credit 
to  be  given  to  foreign  judgments  remains  to  be  noticed.  The  local 
policy,  the  penal  or  revenue  laws,  and  the  police  regulations  of  a 
country  have  no  extra-territorial  force.  No  other  state  or  nation  is 
bound  to  recognize  or  enforce  them.  No  duty  or  obligation  which 
they  impose  has  validity  beyond  the  state's  own  limits.  And  conse- 
quently it  follows  that  no  foreign  power  can  be  expected  to  give 
recognition  or  effect  to  decrees  or  sentences  founded  on  such  laws 
or  regulations.^*"  For  example,  the  sentence  of  a  court  of  criminal 
jurisdiction  in  a  foreign  state,  by  which  the  exercise  of  the  dvil 
rights  of  men  may  be  suspended  or  abridged,  is  limited  in  its  opera- 
tion to  the  state  itself  in  which  the  sentence  was  rendered,  and  does 
not  deprive  an  individual  of  his  natural  rights  beyond  that  state. 
The  enforcement  of  such  a  sentence  by  a  foreign  power  would  be  a 
violation  of  the  law  of  nations.^**  This  principle  also  furnished  the 
ground  of  the  decision  in  the  peculiar  case  of  De  Brimont  v.  Pcnni- 
man.^**    It  there  appeared  that  the  plaintiff,  who  was  a  citizen  of 

125  Hilton  V.  Guyott  (C.  C.)  42  Fed.  253.  And  see  same  case  on  appeiL 
169  U.  S.  113,  16  Sup.  Ct.  139.  40  L.  Ed.  95. 

"sogden  v.  FoUlott,  3  Term  R.  733;  The  Antelope,  10  Wheat  6«»  123. 
Q  L.  Ed.  268;  Hohner  v.  Gratz  (G.  O.)  50  Fed«  369;  Story,  Obnfi.  Lavt,  IS 
620,  621. 

124  Addams  v.  Worden,  6  L.  0.  R.  237. 

126  10  Blatchf.  436,  Fed.  Cas.  No.  3.715. 
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France,  had  married  the  daughter  of  the  defendant,  an  American 
citizen,  and  that  there  was  issue  of  the  marriage,  and  that  the  wife 
died.  It  was  shown  that  a  French  statute  provides  that  a  father-in- 
law  must  make  an  allowance  to  a  son-in-law  who  is  in  need,  so  long 
as  a  child  of  the  marriage  survives.  The  defendant  being  tempo- 
rarily resident  in  France,  the  plaintiff  sued  him,  under  this  law,  in  a 
French  court,  and  obtained  a  judgment  for  an  annual  allowance 
payable  in  monthly  installments.  On  this  judgment  an  action  was 
brought  in  a  federal  court  in  New  York.  But  it  was  held  that  the 
suit  could  not  be  maintained.  The  court  said  that  the  laws  of  France 
upon  which  the  decree  was  made,  and  such  decree  founded  thereon, 
were  not  founded  upon  principles  of  universal  application,  but  were 
local  in  their  nature  and  operation,  and  in  the  nature  of  police  regu- 
lations. They  were  designed  to  regulate  the  domestic  relations  of 
those  who  reside  in  that  country  and  to  protect  the  public  against 
pauperism.  They  had,  however,  no  extra-territorial  significance,  but 
must  be  executed  upon  persons  and  property  within  their  jurisdiction. 

S  842.    Mistake  of  Iaw  as   Ground   of  Impeaoliinent. 

Since,  on  the  most  general  principles,  no  domestic  judgment  is 
ever  open  to  collateral  attack  on  the  mere  ground  of  its  being  erro- 
neous as  a  matter  of  law,  and  since,  as  we  have  seen,  the  modern 
tendency  is  to  hold  all  foreign  judgments  conclusive  on  the  merits, 
and  since,  further,  it  is  almost  wholly  impracticable  for  one  of  our 
courts  to  review  the  decisions  of  a  foreign  tribunal  in  reference  to 
the  correctness  of  its  interpretation  and  application  of  its  own  laws, — 
for  these  reasons  it  should  be  no  ground  for  impeaching  a  foreign 
judgment  th^t  it  is  erroneous  in  law.  And  this  view  is  taken  in  one 
of  the  best  of  the  English  cases.^^'  It  was  there  conceded  that  the 
judgment  of  a  foreign  court  having  jurisdiction  over  the  subject- 
matter  could  not  be  questioned  in  a  domestic  tribunal,  on  the  ground 
that  the  foreign  court  had  mistaken  the  law  of  its  own  country,  or 
had  come,  on  the  evidence,  to  an  erroneous  conclusion  as  to  the 
facts.  But  the  doctrine  of  certain  other  cases  is  that  the  proceedings 
in  foreign  courts  must  be  presumed  to  be  consistent  with  the  foreign 

i2«  Scott  v.  Pilkington,  2  Best  &  S.  11. 
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law  until  the  contrary  is  distinctly  shown,  and  the  principles  adopt  el 
by  a  foreign  jurisdiction,  for  example  in  assessing  damages,  cannot 
be  impugned,  unless  contrary  to  natural  justice,  or  proved  to  be 
not  conformable  to  the  foreign  law.^*' 

§  843.    Mistaken  Ccmeeption  of  Foreiffm  liAW. 

The  case  is  somewhat  different,  however,  when  the  court  whijl: 
renders  the  judgment  undertakes  to  interpret  or  apply  the  law  "i 
some  foreign  country,  and  the  judg^ient  afterwards  comes  to  be 
relied  on  as  a  claim  or  defense  in  the  country  whose  law  was  *«' 
applied.  Is  it  then  impeachable  on  the  ground  of  a  mistaken  con- 
ception of  such  law?  This  question,  so  far  as  it  has  been  adjudicate^ 
in  this  country,  seems  to  have  been  answered  in  the  affirmative.  I: 
has  been  held  that  where  a  foreign  court,  not  of  admiralty,  has  de- 
cided a  case  on  different  principles  from  those  here  recognized,  an  I 
leading  to  a  different  result  from  what  would  be  here  arrived  at, 
though  professedly  deciding  according  to  our  law,  our  courts  are 
not  concluded  by  such  decision.***  But  a  case  has  recently  bee': 
decided  in  England,  in  which  the  whole  subject  received  the  mo^t 
careful  and  exhaustive  attention,  and  conclusions  were  reached  which 
have  certainly  settled  the  English  law  upon  the  point,  and  will  un- 
doubtedly go  far  to  incline  our  own  courts  in  the  same  direction. 
We  refer  to  the  case  of  Godard  v.  Gray.*'*  It  was  there  ruled  that 
it  is  no  bar  to  an  action  on  a  judgment  in  personam  of  a  forei^^ 
court,  having  jurisdiction  over  the  parties  and  the  cause,  that  tht 
foreign  tribunal  has  put  a  construction  upon  an  English  conirac: 
which,  according  to  English  law,  is  erroneous.  Mr.  Justice  Bbck- 
burn,  in  delivering  the  opinion  of  the  court,  spoke  as  follows :  **^\  ^ 
can  see  on  the  face  of  the  proceedings  that  the  foreign  tribunal  ha- 
made  a  mistake  on  the  construction  of  an  English  contract,  whici. 
is  a  question  of  English  law,  and  that  in  consequence  of  that  mi- 
take  judgment  has  been  given  for  an  amount  probably  greater  than. 
or  at  all  events  different  from,  that  for  which  it  would  have  been 

i2T  Alivon  v.  Furnlval,  1  Cromp.,  M.  &  R.  277;   Becquet  v.  MaoCarthj,  ^ 
Barn.  &  Adol.  051. 

128  Lang  V.  Holbrook,  Crabbe,  179. 

129  L.  n.  0  Q.  B.  139. 
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given  if  the  tribunal  had  been  correctly  informed  what  construction 
the  English  contract  bore  according  to  English  law.     The  question 
raised  by  the  plea  is,  whether  this  is  a  bar  to  the  action  brought  in 
England  to  enforce  that  judgment,  and  we  are  all  of  opinion  that 
it  is  not  and  that  the  plaintiff  is  entitled  to  judgment."     After  exam- 
ining with  some  care  the  grounds  of  the  recognition  of  foreign  judg- 
ments, the  admissibility  of  pleas  of  want  of  jurisdiction  and  of  fraud,, 
and  the  modern  doctrine  of  the  conclusiveness  of  such  judgments 
on  the  merits,  the  learned  judge  continued:     "It  is  broadly  laid 
down  by  the  very  learned  author  of  Smith's  Leading  Cases,  in  the 
original  note  to  Doe  v.  Oliver,  that  *it  is  clear  that  if  the  judgment 
appear  on  the  face  of  the  proceedings  to  be  founded  on  a  mistaken 
notion  of  the  English  law,'  it  would  not  be  conclusive.     For  this  he 
cites  Novelli  v.  Rossi, ^'^   which  does  not  decide  that  point,  and  no 
other  authority ;  but  the  great  learning  and  general  accuracy  of  the 
writer  makes  his  unsupported  opinion  an  authority  of  weight,  and 
accordingly  it  has  been  treated  with  respect.     In  Scott  v.  Pilkington 
[2  Best  &  S.  42],  the  court  expressly  declined  to  give  any  opinion 
on  the  point  not  then  raised  before  them.     But  we  cannot  find  that 
it  has  been  acted  upon;    and  it  is  worthy  of  note  that  the  present 
very  learned  editors  of  Smith's  Leading  Cases  have  very  materially 
qualified  his  position  and  state  it  thus :     If  the  judgment  *be  founded 
on  an  incorrect  view  of  the  English  law,  knowingly  or  perversely 

130  2  Barn.  &  Adol.  757.  In  this  case  It  appeared  that  R.,  who  had  In- 
dr  rsed  a  blU  over  to  N.,  brought  an  action  In  a  French  court,  at  the  place 
of  his  residence,  to  secure  himself  against  liability  on  the  bill,  alleging  that 
the  acceptance  of  the  same  had  been  cancelled.  (This  was  true;  but  the 
banker's  clerk  who  had  inadvertently  cancelled  the  acceptance,  had  imme- 
diately written  opposite  to  it  "cancelled  by  mistake.")  To  this  action  he 
made  the  drawer,  the  intermediate  indorsers,  and  N.  parties  defendant  The 
Judgment  of  the  French  court,  which  was  affirmed  en  appeal,  declared  R. 
and  the  other  parties  discharged  from  liability.  It  was  held  that  the  French 
courts  had  mistaken  the  law  of  England  as  to  the  effect  of  the  cancellation, 
and  therefore  R.  was  tftiU  liable  at  N.*s  suit  for  the  debt  in  respect  of  which 
the  bill  was  given,  notwithstanding  the  foreign  judgn»ent.  Lord  Tenterden 
said:  "It  is  unfortunate  for  the  defendant  if  the  law  of  England  conii)els 
him  to  pay  this  debt,  while  the  sentence  of  the  French  court,  conftrmed  on 
appeal  prevents  his  recovering  the  amount  from  the  indorsers  and  drawers 
of  the  bill  abroad.    But  this  is  the  consequence  of  his  own  act." 
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acted  on.'  The  doctrine  thus  qualified  does  not  apply  to  the  present 
case,  and  there  is  therefore  no  need  to  inquire  how  far  it  is  accurate. 
But  the  doctrine  as  laid  down  by  Mr.  Smith  does  apply  here,  an- 1 
we  must  express  our  opinion  on  it,  and  we  think  it  cannot  be  su|»- 
ported,  and  that  the  defendant  can  no  more  set  up  as  an  excuse 
relieving  him  from  the  duty  of  paying  the  amount  awarded  by  the 
judgment  of  the  foreign  tribunal  having  jurisdiction  over  him  and 
the  cause,  that  the  judgment  proceeded  on  a  mistake  of  the  English 
law,  than  he  could  set  up  as  an  excuse  that  there  had  been  a  mis- 
take as  to  the  law  of  some  third  country  incidentally  involved,  or 
as  to  any  other  question  of  fact.  It  can  make  no  diflferencc  that 
the  mistake  appears  on  the  face  of  the  proceeding^.  That,  no  doubt, 
greatly  facilitates  the  proof  of  the  mistake ;  but  if  the  principle  be 
to  inquire  whether  the  defendant  is  relieved  from  a  prima  fade  duty 
to  obey  the  judgment,  he  must  be  equally  relieved,  whether  the 
mistake  appears  on  the  face  of  the  proceedings  or  is  to  be  prove*! 
by  extraneous  evidence.  Nor  can  there  be  any  difference  between  a 
mistake  made  by  the  foreign  tribunal  as  to  English  law  and  any 
other  mistake.  No  doubt  the  English  court  can,  without  arrogance, 
say  that  where  there  is  a  difference  of  opinion  as  to  English  law,  the 
opinion  of  the  English  tribunal  is  probably  right ;  but  how  wouM 
it  be  if  the  question  had  arisen  as  to  the  law  of  some  of  the  numer- 
ous portions  of  the  British  dominions  where  the  law  is  not  that  of 
England  ?  The ,  French  tribunal,  if  incidentally  inquiring  into  the 
law  of  Mauritius,  where  French  law  prevails,  would  be  more  likel> 
to  be  right  than  the  English  court;  if  inquiring  into  the  law  of  Scot- 
land, it  would  seem  that  there  was  about  an  equal  chance  as  to  whic : 
took  the  right  view.  If  it  was  sought  to  enforce  the  foreign  judgment 
in  Scotland,  the  chances  as  to  which  court  was  right  would  be  altered. 
Yet  it  surely  cannot  be  said  that  a  judgment  shown  to  have  pro- 
ceeded on  a  mistaken  view  of  Scotch  law  could  be  enforced  m  Enc- 
land  and  not  in  Scotland,  and  that  one  proceeding  on  a  mistaktn 
view  of  English  law  could  be  enforced  in  Scotland  and  not  in  Eni:- 
land.  If  indeed  foreign  judgments  were  enforced  by  our  courts  out 
of  politeness  and  courtesy  to  the  tribunals  of  other  countries,  one 
could  understand  its  being  said  that  though  our  courts  would  not 
be  'so  rude  as  to  inquire  whether  the  foreign  court  had  made  a 
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mistake,  or  to  allow  the  defendant  to  assert  that  it  had,  yet  if  the 
foreign  court  itself  admitted  its  blunder  they  would  not  then  act; 
but  it  is  quite  contrary  to  every  analogy  to  suppose  that  an  English 
court  of  law  exercises  any  discretion  of  this  sort.  We  enforce  a 
legal  obligation,  and  we  admit  any  defense  which  shows  that  there 
is  no  legal  obligation  or  a  legal  excuse  for  not  fulfilling  it ;  but  in 
no  case  that  we  know  of  is  it  ever  said  that  a  defense  shall  be  ad- 
mitted if  it  is  easily  proved,  and  rejected  if  it  would  give  the  court 
great  trouble  to  investigate  it.  Yet  on  what  principle  can  we  admit 
as  a  defense  that  there  is  a  mistake  of  English  law  apparent  on  the 
face  of  the  proceedings,  and  reject  a  defense  that  there  was  a  mis- 
take of  Spanish  or  even  Scotch  law  apparent  in  the  proceedings,  or 
that  there  was  a  mistake  of  English  law  not  apparent  on  the  pro- 
ceedings, but  which  defendant  avers  that  he  can  show  did  exist? 
The  whole  law  was  much  considered  and  discussed  in  Castrique  v. 
Imrie  [L.  R.  4  H.  L.  414],  where  the  French  tribunal  had  made  a 
mistake  as  to  the  English  law,  and  under  that  mistake  had  decreed 
the  sale  of  the  defendant's  ship.  The  decision  of  the  House  of  Lords 
was  that  the  defendant's  title  derived  under  that  sale  was  good,  not- 
withstanding that  mistake.  Lord  Colonsay  pithily  saying:  *It  ap- 
pears to  me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the 
French  courts  proceeded  correctly  either  as  to  their  own  course  of 
procedure,  or  their  own  law,  nor  whether,  under  the  circumstances, 
ihey  took  the  proper  means  of  satisfying  themselves  with  respect  to 
the  view  they  took  of  the  English  law.  Nor  can  we  inquire  whether 
they  were  right  in  their  views  of  the  English  law.  The  question  is 
whether,  under  the  circumstances  of  the  case,  dealing  with  it  fairly, 
the  original  tribunal  did  proceed  against  the  ship,  and  did  order 
the  sale  of  the  ship/** 

S  844.    Whether  Impeaohable  for  Frand* 

In  the  present  state  of  the  English  authorities,  it  seems  to  be  well 
settled  that  fraud  may  always  be  set  up  as  a  ground  of  impeachment 
against  a  foreign  judgment,  and  that  if  it  be  shown  that  fraud  was 
successfully  practised  in  the  concoction  or  procuring  of  the  judgment, 
the  courts  will  treat  it  as  of  no  effect,  and  will  refuse  to  recognize  or 
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enforce  it.^**  And  so  far  as  the  question  has  been  considered  by  our 
own  courts,  this  may  be  said  to  be  also  the  prevailing  doctrine  in  this 
country.*"*  But  the  fraud  must  be  practised  in  the  very  obtaining  of 
the  judgment.  It  is  not  enough  that  it  lies  back  of  that  and  taints 
the  contract  or  obligation  put  in  suit  before  the  foreign  tribunal.  It 
is  good  cause,  for  instance,  for  attacking  such  a  judgment  to  show 
that  the  judges  who  rendered  it  were  persons  who  were  interested  in 
the  property  in  dispute,  and  decided  in  their  own  favor,  and  if  that 
be  established,  the  judgment  will  be  disregarded.*"  But  it  has  also 
been  held  that  inasmuch  as  fraud  is  available  as  a  defense  to  an  aaion 
at  law  upon  such  a  judgment,  chancery  will  not  interfere  with  the 
suit,  but  will  leave  the  defendant  to  make  that  defense  at  law.*'*  In 
a  recent  English  case,  where  the  action  was  upon  a  judgment  recov- 
ered by  the  plaintiff  against  the  defendant  in  a  Russian  court,  the 
latter  pleaded  that  the  judgment  waii  procured  by  the  fraud  and  deceit 
of  the  plaintiff  and  by  false  representations  and  false  evidence  given 
to  the  court,  aiyi  it  was  held  that  the  defense  was  good  and  sufficient, 
and  this  notwithstanding  the  question  of  the  alleged  fraud  had  been 
investigated  and  negatived  in  the  foreign  court.*  ^*  But  in  a  late 
American  case,  where  the  same  question  arose,  this  ruling  was  dis- 
approved, and  it  was  stated  that  the  doctrine  of  the  English  decision 
was  not  borne  out  by  the  cases  cited  in  its  support,  and  the  opinion 
was  expressed  that  false  testimony  and  the  suppression  of  the  truth 
do  not  constitute  the  kind  of  fraud  by  which  a  judgment  is  vitiatc^l 
and   may   be   nullified.*'*     In   this   country,   it  remains   to  be  seen 

i«i  Henderson  v.  Henderson,  6  Q.  B.  288,  298;  Relmers  v.  Dnico,  23  Be^^ 
145;  Price  v.  Dewhurst,  8  Sim.  279;  Bank  of  Australasia  v.  Mas,  16  Q.  B. 
717;  Godard  v.  Gray,  L.  R.  ^  Q.  B.  139;  Ochsenbein  v.  Papelier*  8  Ch,  App. 
0»5;  Camnion  v.  Sewell,  3  Hurl.  &  N.  617;  Bowles  v.  Orr,  1  Youuge  &  C. 
404;  Abouloff  v.  Oppenheimer,  10  Q.  B.  Div.  295;  Story.  Oonfi.  Laws,  i  O*. 

132  Rankin  v.  Goddard,  54  Me.  28,  89  Am.  Dec.  718;  Ward  v.  Quinllvin, 
57  Mo.  425.  See  Fisher  v.  Fielding,  67  Conn.  92,  34  Ati.  714.  32  Lu  R.  A. 
236.  52  Am.  St.  Rep.  270;  Hilton  v.  Guyot.  159  U.  S.  113,  16  Snp.  Ct  n*. 
40  L.  Ed.  95.  Per  contra,  see  Ambler  v.  Whipple,  139  Ul.  311,  28  X.  E.  ^^, 
32  Am.  St.  Rep.  202. 

138  i>rlce  V.  Dewhurst.  8  Sim.  279. 

13*  Ochsenbein  v.  Papelier,  8  Ch.  App.  005. 

18  6  Abouloff  V.  Oppenheimer,  10  Q.  B.  Div.  295. 

130  Hilton  V.  Guyott  (C.  C.)  42  Fed.  252. 
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whether  the  growing  tendency  to  place  foreign  judgments  on  the  same 
level  with  those  rendered  in  a  sister  state,  and  the  increasing  disfavor 
with  which  the  courts  regard  a  plea  of  fraud  in  an  action  upon  a 
judgment  of  the  latter  species,  will  not  have  the  eflfect  to  raise  foreign 
judgments  above  collateral  attack  on  this  ground. 

S  845.    Jndsment  mitst  be  FlnaL 

In  order  that  a  judgment  recovered  in  a  foreign  country  may  be 
effective  as  a  bar  to  another  action,  or  as  a  cause  of  action  in  itself, 
it  must  distinctly  appear  that  it  was  final  and  conclusive  in  the  country 
where  rendered,  according  to  the  law  of  that  place.^*^  The*  same  rule 
is  recognized  in  this  country.  Thus,  an  interlocutory  decree  of  an 
English  court  is  not  conclusive  against  the  defendant  in  an  action  in 
New  York  by  the  same  plaintiff  and  for  the  same  relief  as  was  granted 
by  such  interlocutory  decree.^** 

§  846.    Effect  of  Pendency  of  AppemL 

A  loreigii  judgment  which  is  to  be  sued  on  or  otherwise  enforced 
"must  be  such  as  lays  on  the  defendant  a  present  duty  to  pay.  If  in 
its  own  country  it  cannot  be  executed  pending  the  time  allowed  for 
appealing,  or  pending  an  appeal,  it  cannot  be  enforced  in  England 
during  the  interval;  but  if  there  is  no  such  stay  of  execution  in  its 
own  country,  the  pendency  of  an  appeal  will  not  be  a  bar  to  an  action 
in  England,  though  it  may  afford  ground  for  the  equitable  interposi- 
tion of  the  English  court  to  prevent  the  possible  abuse  of  its  process, 
and  on  proper  terms  to  stay  execution  in  the  action."  ^"^  It  has  also 
been  said  by  a  learned  English  judge :  "I  apprehend  that  every  judg- 
ment of  a  foreign  court  of  competent  jurisdiction  is  valid,  and  may 

i»T  Plummer  v.  Woodbume,  4  Barn.  &  C.  625;  Smith  v.  Nicolls,  5  BIng. 
N.  O.  208;  Paul  v.  Roy,  15  Beav.  433;  Frayes  v.  Worms.  10  0.  B.  (N.  S.)  149; 
Nonvion  v.  Freemau,  L.  R.  15  App.  Cas.  1. 

i»«  Munn  V.  Cook,  55  Hun,  G08,  8  N.  Y.  Snpp.  G98. 

i«»  West  Ft.  Int.  I^aw,  §  295;  Scott  v.  Pllkington,  2  Best  &  S.  11.  Where 
tbe  Judgment  of  a  Mexican  court  had  been  appealed  from,  and  It  could  not 
be  shown  that  the  appeal  had  been  disposed  of  before  Mexico  ceased  to 
control  the  territory  where  the  land  lay.  It  was  held,  in  an  action  on  such 
Jndgment  In  a  court  of  Texas,  that  It  was  not  final  so  as  to  sustain  the  action. 
Trevlno  v.  Fernandez,  13  Tex.  630. 
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be  the  foundation  of  an  action  in  our  courts,  though  subject  to  the 
contingency  that,  by  adopting  a  certain  course,  the  party  against 
whom  the  judgment  is  obtained  miglit  cause  it  to  be  vacated  or  set 
aside.  But  until  that  course  has  been  pursued,  the  judgment  remains 
in  full  force  and  capable  of  being  sued  upon."  ^** 

S  847.    No  Mercer  of  Orlcia*!  Oavao  of  Actios. 

It  is  well  settled  in  England  that  the  recovery  of  a  judgment  in  a 
foreign  court  by  the  plaintiff  will  not  be  treated  as  a  merger  of  the 
original  cause  of  action,  and  the  plaintiff  may  sue  thereon  again  in 
the  domestic  courts.**^  Such  a  judgment,  it  is  said,  is  not  technically 
a  record,  and  consequently  is  not  a  security  of  a  higher  nature  than 
the  prior  simple  contract  debt.  Hence  the  principle  of  merger  docs 
not  apply,  and  the  judgment  is  not  pleadable  in  bar  of  an  action 
brought  in  England  for  the  same  cause.  And  the  same  doctrine 
prevails  in  America  in  regard  to  judgments  rendered  abroad  (as  dis- 
tinguished from  such  as  are  rendered  in  a  sister  state) ;  there  is  no 
merger.^*^  '*It  is  held  in  these  cases,"  says  the  supreme  court  of 
Vermont,  "that  a  foreign  judg-ment  when  shown  in  evidence  upon  a 
matter  within  the  jurisdiction  of  the  court,  and  in  which  the  court 
had  jurisdiction  of  the  parties,  so  that  they  were  personally  bound  by 
the  judgment  in  the  country  where  rendered,  is  conclusive  upon  the 
matter  therein  adjudicated.  But  it  at  the  same  time  is  held  that  the 
original  cause  of  action  is  not  so  merged  by  that  judgment  that  it  is 
incapable  of  being  the  subject  of  a  suit  in  a  country  foreign  to  that 
in  which  the  judgment  was  recovered.  The  books  are  uniform  in 
making  the  distinction  between  merger  of  the  cause  of  action  and 
conclusiveness  of  effect,  as  matter  of  evidence,  when  the  effect  of  a 
foreign  judgment  is  brought  in  question  in  a  suit  upon  the  same  orig- 

1*0  Vunquelin  v.  Bouard,  16  C.  B.  (N.  S.)  341.  367. 

1*1  Bank  of  Australasia  v.  Mas,  16  Q.  B.  717;  Bank  of  AnBtralasia  t.  Bard- 
Ing.  9  C.  B.  6G1;  Smith  v.  Nicolls,  5  Blng.  N.  C.  208;  HaU  v.  Odber,  U 
East,  118. 

142  Hays  v.  Cage,  2  Tex.  501;  Wilson  v.  Tunstall,  6  Tex.  221;  Fnricr  t. 
Moore's  Adm'r,  11  Tex.  755;  Turner  v.  Lambeth,  2  Tex.  365:  Wood  t. 
Oamble,  11  Cush.  (Mass.)  8,  50  Am.  Dec.  135;  Lyman  v.  Browne,  2  Curt  55», 
Fed.  Cas.  No.  8,627;  New  York,  L.  B.  &  W.  R.  Co.  t.  McHenry  (a  C)  17 
Fed.  414. 
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inal  cause  of  action."  ^*'  An  exception  to  the  universal  acceptance 
of  this  rule  must  be  noted  in  the  case  of  Louisiana,  where  the  code 
gives  the  same  effect  to  foreign  judgments  as  to  those  coming  from 
another  state  of  the  Union,  with  the  consequence  that  the  former, 
equally  with  the  latter,  operate  as  a  merger  of  the  original  claim.^** 
But  it  will  further  be  observed  that  a  plea  of  judgment  formerly 
recovered  in  a  foreign  court  and  payment  of  the  same  by  the  defend- 
ant, will  be  a  good  bar  to  an  action  brought  at  home  for  the  same 
cause. ^*'  As  a  necessary  complement  to  these  propositions  it  may 
be  added  that  the  rule  is  well  recognized  that  it  is  no  ground  for  stay- 
ing proceedings  in  an  action,  or  for  a  plea  in  bar,  that  proceedings 
are  pending  between  the  same  parties  for  the  same  cause  of  action 
in  the  courts  of  a  foreign  country.^**  This  last  rule  is  also  established 
in  the  French  law  and  in  the  jurisprudence  of  Canada.**' 

S  848.    Form  of  Aotion  on  Foreign  Judgement. 

According  to  the  rule  now  prevailing  in  England  and  the  United 
States,  an  action  upon  a  foreign  judgment  may  be  brought  either  in 
debt  or  assumpsit,  the  liability  of  the  defendant  arising  upon  the 
implied  contract  to  pay  the  amount  of  the  foreign  judgment.**'*  In 
Canada,  however,  the  courts  hold  that  assumpsit  only,  and  not  debt, 
is  the  proper  form  for  an  action  on  a  judgment  recovered  abroad.**® 

§  849.    Pleading  and  Ezliibltlng  Foreign  Judgment. 

In  order  that  a  foreign  judgment  should  be  admissible  in  evidence, 
it  is  necessary  that  the  exemplification  of  it  which  is  produced  should 
be  duly  authenticated.  And  this  authentication  should  consist  of 
the  seal  of  the  court,  if  it  has  one,  the  certificate  of  the  officer  in 

i«»  Eastern  Townships  Bank  v.  Beebe,  53  Vt.  177,  38  Am.  Rep.  6G5. 

14*  Jones  V.  Jamison,  15  La.  Ann.  35. 

1*5  Barber  v.  Lamb,  8  C.  B.  (N.  S.)  95. 

i*«  Cox  V.  MltcheU,  7  C.  B.  (N.  S.)  55;  Scott  v.  Seymour,  1  Hurl.  &  0.  210; 
Bayley  v.  Edwards,  3  Swanst.  708. 

1*7  Russel  V.  Field,  Stu.  K.  B.  558. 

1*8  Grant  v.  Easton,  13  Q.  B.  Dlv.  302;  Meljin  v.  Horlick  (C.  C.)  31  Fed. 
S65. 

1*0  McFarlane  v.  Derbishire,  8  U.  C.  Q.  B.  12. 
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whose  custody  the  record  remains,  the  attestation  of  the  principal 
judge  of  the  court  to  the  official  character  of  the  person  certifving, 
and  the  whole  fortified  by  the  certificate  of  the  executive  department 
of  the  state  or  country  and  the  impress  of  its  great  seal."*  Some- 
times it  will  happen  that  not  all  these  means  are  available,  and  in 
that  case  the  courts  will  be  satisfied  with  the  nearest  approach  that 
the  circumstances  permit  to  this  typical  method  of  proving  the  judg- 
ment. But  if  the  foreign  court  possesses  a  seal,  it  must  be  used  for 
the  purpose  of  authenticating  its  judgment,  even  although  it  is  so 
much  worn  as  no  longer  to  make  a  legible  impression.^'*  If  the  seal 
is  used,  there  is  no  need  of  proof  that  the  exemplification  was  com- 
pared with  the  original  papers  filed  or  the  roll.**'  In  an  action  in 
Canada,  on  a  judgment  recovered  in  the  tenth  judicial  district  of  Cali- 
fornia, the  plaintiff  put  in  evidence  an  exemplification  under  a  seal 
which  purported  by  the  impress  to  be  that  of  the  fourteenth  district, 
and  the  certificate  of  the  clerk  of  the  court  verifying  it  was  stated  to 
be  under  the  seal  of  his  office,  not  the  seal  of  the  court.  It  was  held 
that  the  proof  was  insufficient.* *•  Where  a  foreign  judgment  was 
authenticated  by  the  signature  of  a  person  describing  himself  as  "Sec- 
retary of  State  of  Foreign  Affairs,"  with  the  addition  of  a  private 
seal,  it  was  held  not  admissible."*  But  on  the  other  hand,  a  copy  of 
a  judgment  rendered  in  a  Cuban  court  was  received  in  evidence  in 
New  York,  upon  proof  that  it  was  signed  by  the  clerk  of  the  court, 
that  the  court  possessed  no  seal,  that  the  seal  used  was  that  of  the 
Royal  College  of  Notaries,  that  the  clerk  s  signature  validated  all  the 
proceedings  of  the  court,  and  that  this  was  the  usual  method  of  au- 
thenticating records  intended  to  be  sent  abroad.*'*  In  Vermont,  at  an 
early  day,  it  was  said  that  "exemplifications  of  the  record  of  judicial 
proceedings  in  a  foreign  country  must  be  considered  prima  facie  as 

150  Lazier  v.  Westcott,  26  N,  Y.  146,  82  Am.  Dec.  404;  CapUng  ▼.  Herman. 
17  MIcli.  524;  1  Greeiil.  Ev.  §§  514,  515.  See  Guim  v.  Peakes,  96  Minn.  177. 
80  N.  W.  466,  1  Am.  St.  Rep.  661. 

161  Cavan  v.  Stewart,  1  Starkle,  525. 

152  Warreuer  v.  KingsmlU,  7  U.  C.  Q.  B.  409. 

i63.Titnkln  v.  Davis,  22  U.  0.  Q.  B.  360. 

154  Church  V.  Hubbart,  2  Cranch,  187,  2  L.  Ed.  240. 

166  Packard  v.  Hill,  7  Cow.  (N.  Y.)  434. 
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correct ;  if  incorrect,  the  onus  proband!  lies  on  the  opposite  party."  ^** 
A  plea  of  nul  tiel  record  to  an  action  on  a  foreign  judgment  is  bad. 
"The  declaration  would  have  been  good  without  the  traversed  allega- 
tion ['as  appears  by  the  record'],  and  the  plea  does  not  amount  to  a 
denial  of  the  judgment  having  been  recovered,  but  only  to  a  denial  of 
the  existence  of  such  evidence  of  it."  *"^  Where  an  action  is  brought 
upon  a  foreign  judgment,  parol  evidence  is  competent  to  show  what 
matters  were  submitted  to  and  passed  upon  by  the  court  in  ordering 
such  judgment.**'  It  has  been  held  a  sufficient  allegation  of  the 
competency  of  the  foreign  court  which  rendered  the  judgment  to  set 
forth  that  it  was  "a  lawfully  constituted  court  of  record,  having  juris- 
diction of  all  civil  matters"  within  a  certain  defined  territorv.***  And 
in  Connecticut,  it  is  said  that,  as  the  proper  averment  in  a  complaint 
on  a  judgment  rendered  by  a  foreign  court  is  that  such  court,  "in  an 
action  therein  pending  between  plaintiff  and  defendant,  duly  adjudged 
that  defendant  should  pay  to  plaintiff"  a  certain  sum,  it  is  not  neces- 
sary to  allege  that  said  court  had  jurisdiction  of  the  subject-matter, 
nor  that  defendant  was  summoned  to  appear,  nor  that  a  trial  was 
had.^'^  The  construction  and  effect  of  the  record  of  a  judgment 
rendered  in  a  foreign  country  against  the  defendant,  and  on  which 
the  plaintiff  sues,  is  a  matter  of  law  for  the  court.*'* 

I  850.    FleA  of  Statute  of  Idmitattona, 

It  is  well  settled  that  the  statute  of  limitations  of  the  country  of 
the  forum  may  be  pleaded  in  bar  of  an  action  on  a  foreign  judg- 
ment.*'* This  follows  necessarily  from  the  doctrine  that  such  judg- 
ments are  not  records.    For  if  they  possess  no  higher  character  than 

ift«  Woodbrldge  y.  Austin,  2  Tyler,  3G4,  4  Am.  Dec.  740. 

lAT  Pbilpott  y.  Adams,  7  Hurl.  &  N.  888. 

IBS  Scliulenburg  y.  Merchants'  Bank  of  Canada,  48  Mich.  102,  11  N.  W.  826. 

i5»  Ritchie  y.  McMulIen,  150  U.  S.  235,  16  Sup.  Ct  171.  40  L.  Ed.  133. 

leo  Fisher  y.  Fielding,  67  Conn.  92,  34  AU.  714,  32  L.  R.  A.  236^  52  Am.  St 
Rep.  270. 

!•!  Christian  &  Craft  Grocery  Co.  y.  Coleman,  125  Ala.  158,  27  South.  7B6. 

i«s  Don  y.  Lippmann,  5  dark  &,  F.  1;  McElmoyle  y.  Cohen,  13  Pet.  312,  10 
L.  Ed.  177:  North  y.  Fisher,  G  Ont  206;  Dupleix  y.  De  Royen,  2  Yei-n.  540; 
▲ng.  Llm.  §  83. 
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simple  contract  debts,  it  is  obvious  tliat  they  must  be  barred  by  the 
same  period  of  limitations,  which  is  that  of  the  lex  fori. 

S  851.    Judpttents   of  Foreign  Courts  of  Inferior  JvrledietlMi. 

The  question  of  the  effect  to  be  given  to  a  judgment  of  a  foreign 
court  of  inferior  jurisdiction  arose  in  the  case  of  Forbes  v.  Scannell,"* 
where  it  concerned  an  adjudication  made  by  a  United  States  consul 
in  China.  The  decision  was  held  to  be  not  conclusive.  "We  arc  not 
aware/'  said  the  court,  "that  the  rule  which  accords  the  force  of 
definitive  exposition  of  the  local  law  to  the  decisions  and  judgments 
of  the  courts  of  the  local  jurisdiction  has  ever  extended  so  far  as  to 
give  that  sanction  to  the  judgment  of  a  subordinate  tribunal  of  the 
municipality  or  territory.  The  decision  of  the  consul  is  doubdess 
entitled  to  some  weight ;  but  we  are  not  prepared  to  hold  it  as  con- 

« 

elusive  of  the  general  question  adjudicated  by  him."  And  in  a  case 
in  Illinois,  it  was  held  that  the  record  of  a  judgment  of  a  foreign 
court,  not  of  record,  and  of  inferior  territorial  jurisdiction,  was  not 
admissible  in  evidence,  in  the  absence  of  proof  of  facts  showing  that 
the  court  had  jurisdiction.^** 

S  852.    Foreisn  Gamlgbment  Proeeedlase. 

The  judgment  of  a  foreign  court  of  competent  jurisdiction,  in  a 
proceeding  in  the  nature  of  a  garnishment,  is  binding  and  conclu- 
sive, and  affords  a  complete  protection ,  to  the  garnishee,  and  the 
money  paid  under  it  cannot  be  recovered  back  by  the  original  owner 
of  the  debt  in  any  action  in  another  country.*** 

i«3  13  Cal.  242. 

164  Kopperl  V.  Nagy,  37  111.  App.  23. 

166  Gould  V.  Webb,  4  El.  &  Bl.  933;  Le  Chereller  v.  Lynch.  1  Donp.  1T«>: 
Messier  v.  Amery,  1  Yeates  (Pa.)  533,  1  Am.  Dec.  31G;  Barrow  v.  West  2S 
Pick.  (Mass.)  270;  Holmes  v.  Remsen,  20  Johns.  (N.  Y.)  229.  11  Am.  Dec.  269. 
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xxn. 

JUDGMENTS  OF  COURTS  OF  A  SISTBK  STATE. 

Part  L    C0NCLUSITENB8S  AND  EvFEOT. 

f  853.  Before  tbe  Constitution. 

854.  Constitutional  and  Statutory  Prorlslona 

865.  Early  Cases  on  the  Subject 

856.  Mills  y.  Duryee,  and  Later  Decisions. 

857.  Judgment  Concluslye  on  the  Merits. 

858.  Chancery  Decrees  Equally  Conclusiva 

859.  '*FuU  Faith  and  Credit"  to  be  Giyen. 

860.  Validity  and  Effect  how  Ascertained. 

861.  No  Greats  Effect  to  be  Glyen  than  the  Judgment  has  at  Home. 

862.  Judgment  not  Executory  in  Foreign  State. 

863.  Rank  and  Priority. 

864.  Original  Cause  of  Action  Merged. 

865.  Lis  Pendens  in  Another  State  no  Bar. 

866.  Judgment  for  Defendant  as  a  Defense. 

Part  IL    Sister  State  Judousnt  as  a  Cause  of  Action. 

867.  Judgment  must  be  Valid,  Subsisting,  and  Final. 

868.  Judgments  upon  Confession. 

869.  Decrees  In  Chancery. 

870.  Sentences  imposing  Penalties. 

871.  Police  Regulations  of  Another  State  not  Enforced. 

872.  Judgments  affecting  Land  outside  the  State. 

873.  Form  of  Action  on  Sister  State  Judgment. 

874.  Requisites  of  Declaration. 

875.  Ayerrhig  Jurisdiction. 

876.  Authentication  of  Record. 

877.  Completeness  of  Record. 

87a  Attestation  of  Clerk,  and  SeaL 

879.  Certificate  of  Judge. 

8SD.  Amount  of  Recovery;    Interest. 

Part  III.    Defenses  to  Action  on  Sister  State  Judgment. 

881.  Objections  to  Character  of  Judgment. 

882.  Pendency  of  Appeal. 

883.  Defense  cannot  be  Taken  on  the  Merits. 

884.  Nil  Debet  not  a  Good  Plea. 

885.  Nul  Tlel  Record. 
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Part  IIL    Dbfbnbbs  to  Action  on  Sist&b  Statb  Jddombht— CooUnoML 

886.  Incompleteness  of  Record. 

887.  Want  of  Jurisdiction. 

888.  Personal  Disability  of  Defendant 

889.  Error  and  Irregularity. 
800.  Payment 

891.  Adjudication  in  Bankruptcy. 

892.  Statute  of  Limitations. 

893.  Affidavit  of  Defense  Required. 

Part  IY*    Jurtsdtctional  Inqutrtbs. 

894.  Want  of  Jurisdiction  destroys  Effect  of  Judgment 

896.  Want  of  Jurisdiction  apparent  on  the  Record. 
89C.  Presumption  in  Favor  of  Jurisdiction. 

897.  Jurisdiction  may  be  Inquired  into. 

896.  Requisites  of  Plea  Denying  Jurisdiction. 

899.  Jurisdiction,  if  Impeached,  may  be  Supported  by  B?ldeDCCL 

900.  Oases  Refusing  to  Allow  Contradiction  of  Record* 

901.  Record  may  be  Contradicted. 

90Q.  Plea  Contradicting  Record  must  be  Special 

903.  Denying  Authority  of  Attorney  to  Appear. 

904.  Jurisdiction  by  Attachmoit  of  Property. 

905.  Extra-Territorial  Service  of  Process. 

906.  Constructive  Service  on  Non-Residents. 

907.  Constructive  Service  on  Residents. 

908.  Voluntary  Appearance  of  Non-Resident 

909.  Defendant  Decoyed  into  Another  State. 

910.  Non-Resident  Corporations. 

910a.  Nou-Resident  Stockholders  of  Domestic  Corporations 

911.  Irregularities  in  Servicfe. 

912.  Continuation  of  Jurisdiction. 

913.  Judgment  against  Joint  Defendants. 

914.  Joint  Debtor  Acts. 

915.  Jurisdiction  of  Subject-Matter 


Part  Y.    Fraud  as  Ground  of  iMPBACHMBHVi 

916.  Cases  Allowing  Defense  of  Fraud. 

917.  Plea  of  Fraud,  when  Admissible. 

918.  Principles  Governing  the  Question. 

919.  Enjoining  Action  on  Fraudulent  Judgment 

920.  False  Evidence  and  Conspiracy. 

921.  Fraud  Anterior  to  the  Judgment 
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Part  VL    Sistbb  State  JuDaKSNTS  ur  Rbic 

922.  Probate  Adjudications. 

023.  Gamishment  Proceedings. 

924.  Decrees  In  Dlyorce. 

925.  Divorce  Proceedings  are  in  Rem. 
926w  Both  Parties  Citizens  of  the  State. 

927.  Neither  Party  a  Domiciled  Citizen. 

928.  Domicile  of  one  Party  Sufficient 

929.  Domicile  must  be  Bona  Fide. 

930.  Conclusiveness  of  Findings  as  to  Residence. 

931.  Coustmctlye  Service  of  Process. 

932.  Validity  of  Divorce  Granted  on  Constructive  Notice. 

933.  Matters  Incidental  to  Dissolution  of  Marriage. 

Part  VIL    Judgments  of  Iivferior  Courts  of  Another  State. 

934.  Doctrine  that  such  Judgments  are  to  be  treated  as  Foreign  Judgments. 

935.  Condusiveuess  of  Justices'  Judgm^ts. 
936w    Jurisdictional  Inquiries. 

937.    Authentication  of  Such  Judgments. 


Part  YIIL    Corclusiyeness  of  Judgments  as  between  Federal,  State,  and 

Territorial  Courts. 

93&    Federal  Judgments  in  the  State  Courts. 

938a.  Authentication  of  Federal  Judgments. 

938b.  Judgment  of  Federal  Court  as  Foundation  for  Creditor's  Bill. 

938c.  State  Judgments  in  Federal  Courts. 

939.    Jurisdiction  May  be  Questioned. 

930a.  Lis  Pendens  and  Priority  of  Decision. 

'J39b.  Judgments  of  Territorial  Courts. 

939c.  Judgments  of  Indian  Courts. 


Part  I.     Conclusiveness  and  Effect. 

S  853.    Before  the  Constitution. 

For  a  long  period  in  the  history  of  our  jurisprudence,  judgments 
rendered  in  one  of  the  states,  when  sought  to  be  established  or  en- 
forced in  the  courts  of  another  state,  were  received  with  a  much 
higher  measure  of  respect,  and  were  allowed  a  much  greater  degree 
of  force  and  conclusiveness,  than  was  accorded  to  judgments  coming 
from  foreign  countries.  Recent  decisions,  by  elevating  the  rank  of 
foreign  judgments,  in  respect  to  their  conclusive  operation  and  their 
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protiection  against  collateral  impeachment,  have  strongly  tended  to 
do  away  with  this  distinction.  But  it  cannot  yet  be  said  to  be  en- 
tirely obliterated.  And  it  was  due — and  so  far  as  it  still  subsists, 
it  is  still  due — solely  to  the  provisions  of  the  federal  constitution 
and  the  legislation  of  congress,  regulating  the  interstate  effect  of 
public  acts,  records,  and  judicial  proceedings.  Without  the  aid  thus 
derived  from  constitutional  and  statutory  provisions,  the  judgments 
and  decrees  of  each  state  would  be  regarded  as  foreign  judgments 
in  the  courts  of  every  other  state,  and  their  effect  would  have  to  be 
determined  by  the  principles  of  international  law,  by  the  preponder- 
ance of  judicial  opinion,  or  by  such  other  considerations  as  are  in- 
fluential in  fixing  the  status  of  judicial  records  brought  from  foreign 
lands.*  "Prior  to  the  adoption  of  the  confederation  and  the  consti- 
tution of  the  United  States,  the  several  states  were  considered  en- 
tirely independent  of  each  other,  and  the  judgments  recovered  in 
their  respective  courts  were  foreign  judgments  in  every  respect,  as 
in  any  separate  and  independent  government ;  and  whatever  changes 
now  exist  in  this  respect  must  be  sought  for  in  the  constitution  and 
laws  of  the  United  States."  *  During  the  colonial  period,  the  proper 
effect  to  be  given  to  foreign  judgments  was  so  far  from  being  set- 
tled that  the  English  courts  were  pronouncing  the  most  diverse  and 
inconsistent  opinions  on  the  subject.  The  necessity  of  obviating 
this  confusion  in  respect  to  the  judgments  of  the  sister  states,  and 
the  wisdom  and  policy  of  giving  them  a  higher  standing  than  had 
yet  been  reached  by  purely  foreign  judgments,  were  early  foreseen. 
"When  our  revolution  began,  and  independence  was  declared,  and 
the  confederation  was  being  formed,  it  was  seen  by  the  wise  men  of 
that  day  that  the  powers  necessary  to  be  given  to  the  confederacy, 
and  the  rights  to  be  given  to  the  citizens  of  each  state,  in  all  the 
states,  would  produce  such  intimate  relations  between  the   states 

*  1  Buckner  v.  Flnley,  2  Pet.  586,  7  L.  Ed.  528;  Tliurber  v.  Blackbourne,  1 
N.  H.  242;  Taylor  v.  Barron,  30  N.  H.  78,  64  Am.  Dec.  281;  Eastern  Town- 
ships Bank  v.  Beebe,  53  Vt.  177,  38  Am.  Rep.  665;  Smith  v.  Lathrop,  44  Pa. 
326,  84  Am.  Dec.  448;  Seevers  v.  Clement,  28  Md.  426;  Dorsey  v.  Maury. 
10  Smedes  &  M.  (Miss.)  298;  Pennywit  v.  Foote,  27  Ohio  St  600,  615,  22 
Am.  Hep.  340;  Bonesteel  v.  Todd,  9  Mich.  371,  376,  80  Am.  Dec.  90. 

2  Wnrron  r.rr'mrg  Co.  v.  iBtna  Ins.  Oo.,  2  Paine,  501,  607,  Fed.  Gas.  Ko. 
17,2(;(J,  per  Thompson,  J. 
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and  persons  that  the  former  would  no  longer  be  foreign  to  each 
other  in  the  sense  that  they  had  been,  as  dependent  provinces ;  and 
that,  for  the  prosecution  of  rights  in  courts,  it  was  proper  to  put  an 
end  to  the  uncertainty  upon  the  subject  of  the  effect  of  judgments 
obtained  in  the  different  states.  Accordingly,  in  the  articles  of  con- 
federation, there  was  this  clause:  *Full  faith  and  credit  shall  be 
given  in  each  of  these  states  to  the  records,  acts,  and  judicial  pro- 
ceedings of  the  courts  and  magistrates  of  every  other  state.'  "  •  Un- 
der this  clause,  in  1784,  the  court  in  South  Carolina  refused  to  in- 
quire into  the  merits  of  a  sentence  of  an  admiralty  court  in  North 
Carolina,  in  a  prize  case,  both  because  it  was  an  international  court 
acting  in  rem,  and  because  the  articles  of  confederation  required 
that  due  faith  and  credit  should  be  given  to  all  its  proceedings.* 

S  854.    Constitutional  and  Statutory  Provisions. 

When  the  present  constitution  was  framed,  the  language  of  the 
corresponding  clause  in  the  articles  of  confederation  was  adopted' 
wth  some  modifications.  It  is  provided  that  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  recprds,  and  judicial 
proceedings  of  every  other  state.  And  the  congress  may  by  general 
laws  prescribe  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof."  •  In  pursuance  of  the 
authority  thus  given,  congress  soon  passed  an  act  couched  in  the 
following  terms :  "That  the  records  and  judicial  proceedings  of  the 
courts  of  any  state  shall  be  proved  or  admitted  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  clerk,  and  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tificate of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  courts  of  the 
state  from  whence  the  said  records  are  or  shall  be  taken."  •     A  sub- 

»  McElmoyle  v.  Cohen,  13  Pet.  312,  325,  10  L.  Ed.  177,  per  Wayne,  J. 
4  Jenkins  v.  Putnam,  1  Bay,  8,  1  Am.  Dec.  504. 

*  Const.  U.  S.  art.  4,  $  1. 

•  Act  May  20,  1790  (1  Stat.  122);   U.  S.  Rev.  St  §  905. 
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sequent  statute  extended  the  provisions  of  this  act  to  the  "territories 
of  the  United  States  and  the  countries  subject  to  the  jurisdiction  of 
the  United  States."  » 

I  855.    Early  Cases  am  ike  Sabjeet. 

Soon  after  the  promulgation  of  these  provisions  of  the  constitution 
and  laws  of  the  United  States,  there  arose  a  great  diversity  of  ju- 
dicial opinion  as  to  their  proper  construction.  The  conflicting  views 
on  the  subject  are  thus  stated  by  Shaw,  C.  J. :  •  "By  some  it  was 
contended  that  congress  did  intend  to  declare,  not  only  what  should 
be  deemed  conclusive  proof  of  records  of  the  judgments  of  one 
state  in  the  courts  of  another,  but  their  legal  effect.  They  con- 
sidered that  the  effect  of  this  law  was  to  put  them  in  all  respects 
on  the  same  footing  as  domestic  judgments,  so  that  to  an  action  of 
debt  on  such  a  judgment  no  plea  would  be  admissible  but  that  which 
denied  the  existence  of  the  judgment,  and  nothing  was  put  in  issue 
but  that  fact,  and  that  to  be  tried  by  the  court  by  an  inspection  of 
the  transcript  of  the  record,  authenticated  in  the  manner  required 
by  the  act  of  congress.*  By  others  it  was  held  that  the  act  did 
nothing  more  than  declare  that  the  record  of  a  judgment  of  another 
state,  thus  authenticated,  should  be  conclusive  evidence  that  such  a 
judgment  was  passed  by  a  court  of  such  state;  of  the  parties  be- 
tween whom,  the  nature  of  the  action,  and  the  other  facts  expressly 
stated  in  it;  leaving  the  effect  of  such  judgment  to  be  ascertained 
by  the  rules  of  the  common  law.  At  common  law,  it  seemed  to  be 
well  understood  that  the  legal  effect  of  such  foreign  judgment  was 
this:  that  it  was  prima  facie  evidence  of  debt,  for  which  an  action 
of  debt,  or  indebitatus  assumpsit  as  upon  an  implied  promise,  would 
lie;  but  like  other  prima  facie  evidence  it  might  be  controlled  by 
proof  showing  that  the  judgment  was  irregular  or  erroneous,  that 
the  defendant  had  no  opportunity  to  defend,  or  was  not  summoned, 
or  that  he  had  good  ground  of  defense,  or  in  short,  by  proof  tend- 

T  Act  March  27.  1804  (2  Stat  298). 

•  in  (lleason  t.  Dodd,  4  Mete.  (Mass.)  333. 

B  Citing  Noble  v.  Gold,  1  Mass.  410,  note.  See,  also,  ArmstroDg  ▼.  Carsoit  2 
Dail.  302,  Fed.  Cas.  No.  543;  Rogers  v.  Oolemau,  Hardin  (Ky.)  418»  3  Am. 
Dec.  733. 
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ing  to  outweigh  the  evidence  arising  from  such  judgment."  One  of 
the  earliest  cases  holding  the  latter  view  was  that  of  Bartlet  v. 
Knight,**  wherein  Sewell,  J.,  was  of  opinion  that  the  constitutional 
and  statutory  provisions  were  confined  to  the  sole  purpose  of  direct- 
ing the  mode  of  authenticating  records  from  one  state  to  another, 
but  did  not  prescribe  their  effect  when  so  authenticated ;  while  Sedg- 
wick, J.,  thought  that  the  statute  meant  that  "they  shall  be  incon- 
trovertible and  conclusive  evidence  of  their  own  existence  and  of 
all  the  facts  expressed  in  them.  The  act,  however,  stops  short  of 
declaring  what  shall  be  their  effect."  Similar  rulings  were  made  at 
an  early  day  in  the  state  of  New  York.**  In  Tennessee,  it  was 
said  that  a  judgment  was  only  prima  facie  evidence  in  another  state, 
but  if  it  appeared  that  it  was  rendered  on  a  fair  and  full  trial,  a 
court  of  equity  in  the  latter  state  would  not  disturb  it.**  In  an 
early  case  in  South  Carolina  it  was  held  that  nul  tiel  record  could 
not  be  pleaded  to  an  action  of  debt  on  a  judgment  recovered  in 
another  state ;  that  the  provision  in  the  constitution  had  not  invested 
congress  with  authority  to  change  the  character  or  enlarge  the  effect 
of  the  judgment,  which  was  still  to  be  regarded  as  a  foreign  judg- 
ment;  and  therefore  the  proper  plea  was  nil  debet.** 

I  856.    Mills  ▼•  Dvrjree,  and  lAter  Deoisioni* 

It  was  not  long  before  the  federal  supreme  court  was  called  upon 
to  put  an  authoritative  construction  upon  the  constitutional  and 
statutory  provisions  governing  the  subject.  In  1813  was  decided 
the  celebrated  case  of  Mills  v.  Duryee.**  The  action  being  brought 
in  a  court  of  the  District  of  Columbia,  upon  a  judgment  recovered 
in  New  York,  the  defendant  pleaded  nil  debet,  to  which  plea,  it  was 

10  1  Mass.  401,  2  Am.  Dec.  36. 

11  Hitchcock  V.  Aicken,  1  Caines,  460.  In  Taylor  v.  Bryden,  8  Jolrns. 
173,  Kent,  C.  J.,  while  holding  to  the  doctrine  of  the  case  just  cited,  ruled  that 
a  Judgment  obtained  in  another  state  was  at  least  prima  facie  evidence  of  a 
Jast  debt,  and  that  it  was  incumbent  on  the  defendant  to  impeach  the  jus- 
tice of  It,  or  to  show  by  positive  proof  that  It  was  irregularly  and  unduly 
obtained. 

i»  Winchester  v.  Evans,  Cooke.  420. 
"Hammon  v.  Smith  (1802)  1  Brev.  110. 
i«  7  Cranch,  481,  a  L.  £d.  411. 
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held,  a  demurrer  was  rightly  sustained.  It  was  said  by  Mr.  Justice 
Story,  in  delivering  the  opinion  of  the  court:  "It  is  argued  that 
this  act  provides  only  for  the  admission  of  such  records  as  evidence, 
but  does  not  declare  the  effect  of  such  evidence  when  admitted.  This 
argument  cannot  be  supported.  The  act  declares  that  the  record, 
duly  authenticated,  shall  have  such  faith  and  credit  as  it  has  in  the 
state  court  from  whence  it  is  taken.  If  in  such  court  it  has  the  faith 
and  credit  of  evidence  of  the  highest  nature,  viz.,  record  evidence, 
it  must  have  the  same  faith  and  credit  in  every  other  court.  Con- 
gress have  therefore  declared  the  effect  of  the  record  by  declaring 
what  faith  and  credit  shall  be  given  to  it."  With  particular  reference 
to  the  matter  of  the  plea,  the  learned  judge  remarked:  "But  it  is 
said  that,  admitting  that  the  judgment  is  conclusive,  still  nil  debet 
was  a  good  plea,  and  nul  tiel  record  could  not  be  pleaded  because 
the  record  was  of  another  state,  and  could  not  be  inspected  or  trans- 
mitted by  certiorari.  Whatever  may  be  the  validity  of  the  plea  of 
nil  debet  after  verdict,  it  cannot  be  sustained  in  this  case.  The 
pleadings  in  an  action  are  governed  by  the  dignity  of  the  instrument 
on  which  it  is  founded.  If  it  be  a  record,  conclusive  between  the 
parties,  it  cannot  be  denied  but  by  the  plea  of  nul  tiel  record ;  and 
when  congress  gave  the  effect  of  a  record  to  the  judgment  it  gave 
all  the  collateral  consequences.  There  is  no  difficulty  in  the  proof. 
It  may  be  proved  in  the  manner  prescribed  by  the  act,  and  such 
proof  is  of  as  high  a  nature  as  an  inspection,  by  the  court,  of  its 
own  record,  or  as  an  exemplification  would  be  in  any  other  court 
of  the  same  state.  Had  this  judgment  been  sued  in  any  other  court 
of  New  York,  there  is  no  doubt  that  nil  debet  would  have  been  an 
inadmissible  plea.  Yet  the  same  objection  might  be  urged,  that  the 
record  could  not  be  inspected.  The  law,  however,  is  undoubted  that 
an  exemplification  would  in  such  case  be  decisive.  The  original  need 
not  be  produced."  In  conclusion  he  observed:  "Were  the  con- 
struction contended  for  by  the  plaintiff  in  error  to  prevail,  that  judg- 
ments of  the  state  courts  ought  to  be  considered  prima  facie  evi- 
dence only,  this  clause  in  the  constitution  would  be  utterly  unim- 
portant and  illusory.  The  common  law  would  give  such  judgments 
precisely  the  same  effect.  It  is  manifest,  however,  that  the  con- 
stitution contemplated  a  power  in  congress  to  give  a  conclusive  effect 
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to  such  judgments.  And  we  can  perceive  no  rational  interpretation 
of  the  act  of  congress,  unless  it  declare  a  judgment  conclusive  when 
a  court  of  the  particular  state  where  it  is  rendered  would  pronounce 
the  same  decision."  **  The  rule  settled  by  this  decision  was  not 
immediately  accepted  by  all  the  state  courts.  Three  years  after  its 
promulgation  we  find  the  supreme  court  of  New  York  still  adhering 
to  its  former  doctrine,  that  "a  judgment  in  another  state  is  to  be 
considered  here  as  a  foreign  judgment  in  every  respect,  except  in 
the  mode  of  proving  it,  which  is  regulated  by  a  statute  of  the  United 
States.  It  is  only  prima  facie  evidence  of  a  debt,  and  may  be  im- 
peached, when  attempted  to  be  enforced  here,  as  unjust,  or  unfair, 
or  irregular."  ^'  And  from  the  very  beginning  there  was  much 
doubt  as  to  the  extent  of  the  rule  laid  down  in  Mills  v.  Duryee.  In 
that  same  case  Mr.  Justice  Johnson  had  expressed  a  dissenting  opin- 
ion, fearing  lest  the  acceptance  of  nul  tiel  record  as  a  plea  might  at 
some  future  time  be  understood  to  preclude  all  inquiry  into  the 
jurisdiction  of  the  court  rendering  the  judgment.  And  indeed  it  was 
obvious  that  if  that  decision  meant  that  no  plea  would  be  admissible 
under  any  circumstances,  except  a  denial  of  the  record,  it  would 
shut  off  any  investigation  of  the  validity  of  the  judgment  as  de- 
pendent upon  jurisdiction.  It  was  in  this  way  that  some  of  the 
courts  at  first  understood  the  decision.^^  But  it  was  soon  pointed 
out  that  the  statements  in  Mills  v.  Duryee  meant  no  more  than  that 
nul  tiel  record  was  the  only  proper  form  of  the  general  issue  in  an 
action  on  a  judgment  of  another  state;  that  it  did  not  go  to  the 
length  of  excluding  such  special  pleas  as  a  denial  of  the  jurisdiction ; 
and  that,  in  point  of  fact,  the  question  of  jurisdiction  was  not  raised 
in  that  case  and  not  pertinent  to  the  decision.^'  And  it  is  on  this 
basis,  as  we  shall  presently  see,  that  the  question  has  been  finally 
settled.  The  leading  case  is  authority  for  the  proposition  that  a 
judgment  of  a  sister  state  is  conclusive  on  the  merits;    that,  for 

1 B  The  doctrine  of  this  case  was  soon  afterwards  re-afflrmed  in  Hampton  y. 
McConnel,  3  Wheat.  234,  4  L.  Ed.  378. 
i«  Fawling  V.  WiUson,  13  Johns.  192. 

17  Commonwealth  y.  Green,  17  Mass.  515,  546. 

18  Shumway  y.  StlUman,  4  Oow.  (N.  Y.)  292,  15  Am.  Dec.  374;   Aldrich  y. 
KiDuey,  4  Ck>nn.  380,  10  Am.  Dec.  151. 
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purposes  of  pleading  and  evidence,  it  is  entitled  to  the  full  dignity 
of  a  record ;  and  that  the  defendant  is  not  at  liberty,  when  sued  on 
the  judgment,  to  deny  the  indebtedness  which  it  ascertains  and 
establishes,  or  to  impeach  its  justice  or  deny  its  obligation.  But 
beyond  that  the  decision  does  not  go.  Jurisdictional  inquiries  are 
still  permissible. 

I  857.    Judpueiit  CoaclvsiTe  on  ike  Merita. 

It  is  now  held  by  all  the  state  courts,  following  the  lead  of  the 
federal  decisions,  that  a  judgment  rendered  by  a  court  of  competent 
authority,  having  jurisdiction  of  the  parties  and  subject-matter,  in 
one  state,  is  conclusive  on  the  merits  in  the  courts  of  every  other 
state,  when  made  the  basis  of  an  action,  and  in  such  action  the  mer- 
its cannot  be  inquired  into.**    Whatever  might  have  been  the  dis- 

!•  Mills  v.  Duryee,  7  Crancli,  481,  3  L.  Ed.  411;  Hampton  ▼.  McConnel.  3 
Wheat.  234,  4  L.  Ed.  378;  McElmoyle  v.  Cohen,  13  Pet  312.  10  L.  Ed.  177: 
Christmas  y.  Russell,  5  Wall.  290,  18  L.  Ed.  475;  Carpenter  v.  Strange,  141 
U.  S.  87,  11  Sup.  Ct.  900,  35  L.  Ed.  960;  Logansport  Gaslight  &  Coke  Ca  t. 
Knowles,  2  DHL  421,  Fed.  Cas.  No.  8,467.  MAINE,  aeares  v.  Lord,  43  Me. 
290;  Sweet  v.  Brackley,  53  Me.  346.  NEW  HAMPSHIRE.  Taylor  v.  Btrron, 
30  N.  H.  78.  64  Am.  Dec.  281.  VERMONT.  Hoxle  v.  Wright.  2  VL  269; 
Blodget  T.  Jordan,  6  Vt.  580.  MASSACHUSETTS.  BIsseU  y.  Briggs,  9  Mass. 
462,  6  Am.  Dec.  88;  Com.  v.  Green,  17  Mass.  515;  Brainard  t.  Fowler.  119 
Mass.  265.  CONNECTICUT.  Bank  of  North  America  ▼.  Wheeler,  28  Conn. 
433,  73  Am.  Dec.  683;  Appeal  of  Freeman,  71  Conn.  70S,  43  AU.  185.  RHODE 
ISLAND.  Rathbone  v.  Terry,  1  R.  I.  73.  NEW  YORK.  Rocco  t.  Hackett.  2 
Bosw.  579;  Brinkley  v.  Brinkley,  50  N.  Y.  184,  10  Am.  Rep.  400;  Black  ▼. 
Black,  4  Bradf.  Sur.  174;  Dobson  v.  Pearce,  12  N.  Y.  156,  62  Am.  Dec.  152; 
Andrews  v.  Montgomery,  19  Johns.  162,  10  Am.  Dec.  213;  Wheeler  t.  Ray- 
mond, 8  Cow.  311;  Smith  v.  Central  Trust  Co.  of  New  York,  154  N.  Y.  3:3. 
48  N.  E.  553;  Lynde  v.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  B.  A  <»79. 
76  Am.  St.  Rep.  3:^2.  PENNSYLVANIA.  Evans  v.  Tatem.  9  Serg.  ft  R.  STcl 
11  Am.  Dec.  717;  Benton  v.  Burgot,  10  Serg.  &  R.  240;  Baxley  t.  LlMh. 
16  Pa.  241,  55  Am.  Dec.  494;  Rogers  t.  Bums,  27  Pa.  525;  WetherU  ▼. 
Stillmun.  U5  I'a.  105.  NbW  JERSEY.  Chew  v.  Bnuuagim.  21  N.  J.  £<!.  52^'^ 
Robert  V.  Hodges,  10  N.  J.  E(i.  209;  First  Nat  Bank  of  City  of  Brooklyn  t. 
Wallis,  59  N.  J.  Law,  46,  34  Atl.  983.  DELAWARE.  Pritchett  T.  CUrt.  5 
Har.  63.  3irARYr^\ND.  Wemwag  v.  Pawling,  5  Gill  &  J.  500,  25  Am.  Dec. 
317;  Duvail  v.  Fearson,  18  Md.  502;  Zimmerman  v.  Helser,  32  Md.  274. 
VIKGINIA.  De  Ende  v.  Wilkinson's  Adm'r,  2. Pat.  &  H.  663.  WEST  VIR- 
GIMA.  Stewart  v.  Stewart,  27  W.  Va.  167;  Sayre's  Adm*r  T.  Harpold.  33 
W.  Va.  5r»3,  11  S.  E.  16.     NORTH  CAROLINA.  Walton  v.  Sugg,  61  N.  G 
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position  of  the  state  courts,  if  left  to  settle*  this  question  for  them- 
selves, they  have  uniformly  considered  that  they  were  bound  to  adopt 
the  conclusions  of  the  supreme  federal  tribunal  upon  the  subject. 
As  observed  by  the  court  in  Massachusetts:  "Upon  all  questions 
which  involve  the  construction  of  the  constitution  of  the  United 
'States,  the  supreme  court  of  the  United  States  is  the  only  rightful 
ultimate  tribunal,  and  its  decisions  on  those  questions  cannot  be 
withstood  or  disregarded  by  state  courts,  without  a  dereliction  of 
duty  and  a  violation  of  the  cardinal  principles  of  the  federal  govern- 

Oa  03  Am.  Dec.  580;  McLure  v.  Bencenl,  37  X.  C.  513,  40  Am.  Dec.  437;  Kd- 
wards  v.  Jones,  113  N.  C.  453,  18  S.  E.  500.  SOUTH  CAROLINA.  Napier 
V.  Gidiere,  1  Speers,  Eq.  215,  40  Am.  Dec.  613.  GEORGIA.  McCauley  v. 
Hargroves,  48  Ga.  50.  15  Am.  Rep.  660;  Powell  v.  Davis,  60  Ga.  70.  FLOR- 
IDA. Braswell  v.  Downs,  11  Fla.  62;  Sammis  v.  Wightman,  31  Fla.  10,  12 
South.  526.  ALABAMA.  Green  v.  Foley.  2  Stew.  &  P.  441;  Gunn  v.  Howell, 
27  Ala.  663,  62  Am.  Dec.  785;  Crawford  v.  Simonton's  Ex'rs,  7  Port.  110; 
Bojran  v.  Hamilton,  90  Ala.  454.  8  South.  186.  MISSISSIPPI.  Dorsey  v. 
Maury,  10  Smedes  &  M.  298.  LOUISIANA.  West  Feliciana  R.  Co.  v.  Thorn- 
ton, 12  La.  Ann.  736,  68  Am.  Dec.  778.  TEXAS.  Cook  v.  ThornhlU,  13  Tex. 
2JI3,  65  Am.  Dec.  63.  KENTUCKY.  Rogers  v.  Coleman,  Hardin,  418,  3  Am. 
Dec.  733;  Delano  v.  Jopling,  1  Litt.  417;  Williams  v.  Preston,  3  J.  J.  Marsh. 
600,  20  Am.  Dec.  179;  Fletcher  v.  Ferrel,  9  Dana.  372,  35  Am.  Dec.  143; 
Rankin  v.  Barnes,  5  Bush,  20.  TENNESSEE.  Topp  v.  Branch  Bank  of  Ala- 
bama. 2  Swan,  184;  Taylor  v.  Smith  (Tenn.  Ch.  App.)  36  S.  W.  970.  KAN- 
SAS. French  v.  Pease,  10  Kan.  51.  ARKANSAS.  Nunn  v.  Sturges,  22  Ark. 
380.  OHIO.  Spencer  v.  Brockway,  1  Ohio,  259.  13  Am.  Dec.  615;  Goodrich 
V.  Jenkins,  6  Ohio,  43;  Pelton  v.  Platner,  13  Ohio,  209,  42  Am.  Dec.  197; 
Burnley  v.  Stevenson,  24  Ohio  St.  474,  15  Am.  Rep.  621.  INDIANA.  Ander- 
son V.  Fry.  6  Ind.  76;  Union  Sav.  Bank  &  Trust  Co.  v.  Indianapolis  Lounge 
Co.,  20  Ind.  App.  325,  47  N.  E.  846.  ILLINOIS.  Welch  v.  Sykes,  3  GIlmAn, 
197.  44  Am.  Dec.  689;  Bimeler  v.  Dawson,  4  Scam.  536,  39  Am.  Dec.  430; 
MeJilton  v.  Love,  13  111.  486,  54  Am.  Dec.  449;  Smith  v.  Smith,  17  111.  482; 
Belton  V.  Fisher,  44  111.  32;  Zepp  v.  Hager,  70  111.  223.  IOWA.  State  v. 
Ilelnaer,  21  Iowa,  370.  MISSOURI.  Destrehan  v.  Scudder,  11  Mo.  484;  Bar- 
ney v.  White,  46  Mo.  137;  Hays  v.  Merkle,  70  Mo.  App.  509;  Winham  v. 
Kline,  77  Mo.  App.  36.  MICHIGAN.  Wilcox  v.  Kasslck,  2  Mich.  165.  WIS- 
CONSIN. Kellam  v.  Toms,  38  Wis.  592.  MINNESOTA.  Cone  v.  Hooper,  IS 
Minn.  351  (Gil.  476).  CALIFORNIA.  W^eir  v.  Vail,  65  Cal.  466,  4  Pac.  422; 
Lewis  V.  Adams,  70  Cal.  403,  11  Pac.  833,  59  Am.  Rep.  423.  OREGON. 
Swift  V.  Stark,  2  Or.  97,  88  Am.  Dec.  463.  NEVADA.  Phelps  v.  Duffy,  11 
Xer.  80.  NEBRASKA.  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Rep.  365;  Creigh- 
ton  V.  Murphy,  8  Neb.  349,  1  N.  W.  138;  Packer  v.  Thompson,  25  Neb.  688, 
41  N.  W.  650;  Snyder  v.  Critchfield,  44  Nob.  66.  62  N.  W.  306;  Common- 
wealth Mut.  Fire  Ins.  Co.  v.  Hayden,  61  Neb.  554,  So  N.  W.  443. 
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ment."  *•  Accordingly,  the  courts  of  one  state,  when  called  upon  to 
recognize  and  enforce  a  judgment  from  another  state,  must  "admit 
not  only  that  there  is  a  record,  and  that  it  is  what  it  purports  to  be 
but  also  that  it  is  just,  that  the  money  awarded  to  the  plaintiff  is 
legally  due,  and  that  he  has  a  right  to  recover  it  without  a  re-in- 
vestigation of  his  claim."  *^ 

I  858.    Clianoery  Beerees  Eqwally  OoaclwsiTe. 

The  rule  that  a  judgment  of  a  competent  court  in  a  sister  state  is 
conclusive  on  the  merits  extends  equally  to  decrees  in  chancery." 
Thus,  where  a  court  of  equity  of  another  state,  having  jurisdiction 
of  the  parties,  has  made  a  decree  declaring  a  certain  judgment  to 
be  void  for  fraud  and  enjoining  the  execution  of  it,  such  decree  is 
binding  and  conclusive  on  the  parties  in  every  other  state;  not  in- 
deed as  being  an  injunction  (for  in  that  aspect  it  could  have  no 
extra-territorial  force,  nor  affect  courts  out  of  the  jurisdiction),  but 
as  being  the  regular  judgment  of  a  court  of  a  sister  state,  and  there- 
fore entitled  to  full  faith  and  credit  in  all  courts.** 

8  859.    ''FoU  FaitlL  And  Credit*'  to  be  OiTea. 

The  constitution  requires  that  "full  faith  and  credit"  shall  be  given 
in  each  state  to  the  records  and  judicial  proceedings  of  ever>'  other 
state.  Under  this  language,  the  status  of  a  judgment  rendered  in 
one  state  and  carried  into  another  is  i)eculiar.  It  is  not  in  all  re- 
spects a  foreign  judgment.  For,  as  a  matter  of  pleading  and  evi- 
dence, it  is  regarded  as  a  record  and  conclusive.  But  neither  is  it 
in  all  respects  a  domestic  judgment.  For  it  is  not  a  proper  founda- 
tion for  final  process  in  the  latter  state,  and  besides,  it  may  there  be 
impeached  for  want  of  jurisdiction.^*  The  true  doctrine  is,  that  such 
a  judgment  is  to  receive  in  all  courts  the  same  faith,  credit,  and  respea 

20  Brlgham  v.  Henderson,  1  Cusli.  430.  48  Am.  Dec.  610. 

21  Spencer  v.  Brockway,  1  Ohio.  259»  13  Xm,  Dec.  615. 

22  Nations  v.  Johnson,  24  How.  195,  16  L.  Ed.  628;  Hunt  Y.  Lyle,  8  Terg- 
(Tenn.)  142;   Slack  v.  Perrlne.  9  App.  D.  C.  128. 

2»  Dobson  T.  Pearce,  12  N.  Y.  156,  62  Am.  Dec.  152. 
24  Christmas  v.  Russell,  5  WalL  290,  18  U  Ed.  475;  Haggerty  y.  Amory,  7 
Alien  (Mass.)  458. 
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that  is  accorded  to  it  at  home.'*  It  was  recently  held  by  the  supreme 
court  of  New  Hampshire  that  a  judgment  rendered  in  another  state, 
and  valid  by  the  laws  of  such  state,  is  not  valid  in  New  Hampshire 
unless  it  would  have  been  valid  if  rendered  in  the  last-named  state 
and  subject  to  the  laws  thereof.  In  other  words,  that  the  validity 
of  a  judgment  from  a  sister  state  is  to  be  tested  by  the  laws  of  the 
state  where  it  is  put  in  suit,  and  tried  by  the  same  rules  that  would 
apply  to  a  domestic  judgment.^'  But,  obviously,  this  is  exactly  the 
wrong  view.  The  judgment,  if  valid  at  home,  is  valid  everywhere 
else.  It  is  to  have  the  same  force  and  validity  which  it  has  in  the 
state  where  rendered,  not  the  degree  of  validity  which  it  would  have 
under  the  laws  of  the  foreign  state.  And  in  fact  the  decision  referred 
to  was  reversed  by  the  United  States  supreme  court,  in  an  opinion 
which  holds  the  views  last  expressed.'^  The  true  note  was  struck  in 
another  recent  case,  where  it  was  said  that  a  judgment  rendered  and 
entered  in  Pennsylvania,  in  accordance  with  the  laws  of  that  state, 
and  valid  there,  may  be  valid  and  enforceable  in  Kansas,  although  a 
judgment  rendered  and  entered  in  the  same  manner  and  form,  and 
under  like  circumstances,  in  Kansas,  would  be  utterly  void.*'  On 
this  principle  it  is  held  that,  in  a  suit  on  a  judgment  recovered  in  a 
sister  state,  the  defendant  cannot  assail  its  foundation  by  showing 
that  the  cause  of  action  set  forth  in  the  complaint  in  the  original 

a*  Van  Norman  v.  Gordon.  172  Mass.  576,  53  N.  B.  267,  44  L.  R.  A,  840,  70 
Am.  St.  Rep.  304;  Wells-Stone  Mercantile  Co.  v.  Truax,  44  W.  Va,  531,  29  S. 
E.  1006;  Calloway  v.  Glenn  (Ky.)  49  S.  W.  440;  Chicago,  R.  I.  &  P.  Ry.  Co. 
V.  Campbell,  5  Kan.  App.  423,  49  Pac.  321;  Fred  Miller  Brewing  Co.  v. 
Capital  Ins.  Co.,  Ill  Iowa,  590.  82  N.  W.  1023,  82  Am.  St  Rep.  529;  Smith 
T.  Kauder.  58  Mo.  App.  61;  Parker  y.  Stoughton  MiU  Co.,  91  Wis.  174,  64  N. 
W.  751,  51  Am.  St  Rep.  881. 

2«  Wilbur  V.  Abbot  60  N.  H.  40. 

it  Renaud  v.  Abbott,  116  U.  S.  277,  6  Sup.  Ct  1194,  29  L.  Ed.  629. 

s<»  Hitter  T.  Hoffman,  35  Kan.  215,  10  Pac.  576.  But  in  the  same  state  It  is 
said  that  it  is  no  bar  to  an  action  to  recover  wages  of  labor,  such  wages  being 
exempt  by  the  law  of  the  state,  that  judgment  for  such  wages  had  been 
rendered  against  defendant  as  garnishee  of  plaintiff,  in  an  action  brought  in 
another  state,  where  wages  are  not  exempt.  Chicago,  B.  I.  &  P.  Ry.  Co.  v. 
Sturm,  5  Kan.  App.  427,  49  Pac.  337.  A  similar  rule  Is  established  by  stat- 
ute In  Nebraska;  and  the  courts  of  that  state  hold  that  it  is  not  in  conflict 
with  the  "full  faith  and  credit"  clause  of  the  federal  constitution.  Singer 
Manurg  Co.  v.  Fleming,  39  Neb.  679,  58  N.  W.  226,  23  L.  R.  A.  210,  42  Am. 
St.  Rep.  613. 
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action  was  such  as  could  not  be  sued  on  in  the  courts  of  the  sUte 
where  the  judgment  is  in  suit.*"  And  so  "if  it  is  proved  by  the  law, 
practice,  and  usage  of  the  state  from  whence  a  transcript  of  a  for- 
eign judgment  comes,  it  is  entitled  to  the  faith  and  credit  of  a  jud|j- 
ment,  this  court  will  give  it  the  same  force  and  effect,  although  it  js 
insufficient  to  constitute  a  judgment  under  our  laws  and  practice."  ** 
Citizens  of  one  state  who  authorize  a  suit  to  be  brought  in  another 
state,  are  personally  liable  for  the  costs  adjudged  against  them  up^.^n 
their  failure  in  such  suit,  although  they  may  never  have  been  in  that 
state,  and  a  judgment  therefor  may  be  enforced  against  them  in  the 
state  of  their  residence.'*  A  judgment  rendered  in  one  state,  when 
sought  to  be  enforced  m  another,  is  entitled  to  conclusive  effect,  not 
only  against  parties,  but  also  against  purchasers  who  bought  pen<!- 
ing  the  suit  in  which  such  judgment  was  pronounced,  to  the  same 
extent  as  in  the  first  state.'*  On  the  other  hand,  a  court  of  equity 
will  enjoin  the  collection  of  a  judgment  rendered  by  the  courts  of 
another  state,  in  a  proper  case,  as  well  as  where  rendered  by  the 
domestic  courts."*  The  decision  of  a  court  of  one  state,  in  the  inter- 
pretation and  administration  of  its  own  laws  in  respect  to  propeny 
subject  thereto  and  within  its  jurisdiction,  is  binding  upon  the  court^ 
of  another  state.'*  But  on  the  other  hand,  the  constitutional  provi- 
sion now  under  consideration  "does  not  require  that  judgments  in 
one  state  shall  be  followed  by  the  courts  of  other  states  as  matter  of 
authority  in  other  similar  cases.  The  constitution  does  not  <iea! 
with  the  question  of  the  effect  of  such  judgments  as  precedents,  n-c 
with  the  opinions  of  the  courts  rendering  them.  It  does  not  require 
the  courts  of  one  state  to  follow  those  of  another  upon  any  questi">r. 
whether  upon  the  construction  of  local  statutes  or  otherwise.  There 
may,  it  is  true,  be  cases  in  which  a  state  law  or  decision  has  entered 
into  and  become  a  part  of  a  contract  in  such  a  way  as  that  a  change 
of  the  law  or  a  reversal  of  the  decision  would  impair  its  obligation, 
but  in  those  cases  the  federal  question  would  arise  under  a  differeni 

20  Phiniiis  V.  Godfrey,  7  Bosw.  (N.  Y.)  150. 

80  Clemmer  v.  Co«>per,  24  Iowa,  185,  95  Am.  Doc.  720. 

»i  Walton  V.  Snirg,  <51  N.  C.  08.  93  Am.  Dec.  TtSi). 

82  Fletcher  v.  Fend,  9  Dana  (Ky.)  372.  35  Am.  Dec.  143. 

83  Stanton  v.  Eiubry.  4(»  Coini.  (i5. 

84  Haywood  v.  Daves,  81  N.  C.  8. 
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provision  of  the  constitution.  The  duty  of  the  courts  of  one  state 
to  follow  those  of  another,  upon  questions  arising  upon  the  construc- 
tion of  statutes  of  the  latter,  is  a  duty  resting  alone  upon  comity, 
and  not  one  imposed  by  the  federal  constitution."  ^* 

§  860.   Validity  and  Effect  how  Asoertained. 

We  have  seen  that  the  constitutional  clause  under  discussion  means 
that  the  judgment  must  have  the  same  force  and  effect,  and  its 
validity  be  tested  by  the  same  rules,  in  a  sister  state  as  in  the  state 
where  rendered.  But  this  force  and  effect  depends  upon  the  laws 
of  the  state  rendering  the  judgment.  Consequently,  in  order  to  give 
the  judgment  its  due  effect,  the  foreign  court  must  be  cognizant  of 
those  laws.  In  case  of  doubt,  if  there  is  no  evidence  of  the  law  or 
practice  of  such  state,  how  shall  the  question  be  resolved?  Accord- 
ing to  one  line  of  cases,  the  courts  of  one  state  cannot  take  judicial 
notice  of  the  laws  of  another  state;  they  must  be  proved  as  facts; 
and  the  rule  is,  that  in  the  absence  of  all  proof,  the  court  will  pre- 
sume that  the  laws  of  a  sister  state  are  the  same  as  its  own.  Hence, 
in  the  absence  of  proof,  the  laws  of  the  latter  state  will  be  applied 
to  the  judgment  for  the  purpose  of  determining  its  validity  and 
effect,  on  the  assumption  that  thus  it  will  receive  the  same  degree 
of  efficacy  which  would  be  accorded  to  it  at  home.*'  But  according 
to  another  line  of  authorities,  in  a  case  arising  under  this  clause  of 
the  constitution,  the  domestic  tribunal  should  take  judicial  notice  of 
the  local  laws  of  the  state  from  which  the  record  comes ;  the  reason 
alleged  being  that  their  proceedings,  in  such  a  case,  are  subject  to 
review  in  the  supreme  court  of  the  United  States,  and  in  that  court 
the  states  are  not  regarded  as  foreign,  and  their  individual  laws  are 
<»fficially  noticed,  so  that  the  same  rule  should  obtain,  under  these 
circumstances,  in  the  state  courts.  As  remarked  by  a  learned  judge : 
"It  would  be  a  very  imperfect  and  discordant  administration  for  the 

"5  Wiggins  Ferry  Co.  v.  Chicago  &  A.  R.  Co.  (C.  C.)  11  Fed.  381,  per  Mc- 
Crary,  C.  J. 

3«  Rape  V.  Ilea  ton,  9  Wis.  328,  76  Am.  Dec.  2(59;  Davis  v.  Headley,  22  N. 
J.  Kq.  115;  Thomas  v.  Pendleton,  1  S.  D.  150,  46  N.  W.  180,  30  Am.  St.  Rep. 
720;  I'elton  v.  riatner,  13  Ohio,  200,  42  Am.  Dec.  197;  Bank  of  Commerce  v. 
Mayer,  42  La.  Ann.  1031,  8  South.  2G0;  People  v.  Dewey,  23  Misc.  Rep.  207,  50 
N.  Y.  Supp.  1013.    See  Field  y.  Cain,  9  N.  M.  283,  50  Pac.  827. 
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court  of  original  jurisdiction  to  adopt  one  rule  of  decision,  while  the 
court  of  final  resort  was  governed  by  another;  and  hence  it  follows 
ihat  in  questions  of  this  sort  we  should  take  notice  of  the  local  laws 
of  a  sister  state  in  the  same  manner  the  supreme  court  of  the  United 
States  would  do  on  a  writ  of  error  to  our  judgment."  *^  But  it 
seems  that  these  courts,  in  so  holding,  misunderstood  the  doctrine 
of  the  federal  supreme  court.  In  the  case  of  Hanley  v.  Donoghue,'* 
it  was  said  by  the  latter  court:  "Upon  principle,  and  according  to 
the  great  preponderance  of  authority,  whenever  it  becomes  neces- 
sary for  a  court  of  one  state,  in  order  to  give  full  faith  and  credit 
to  a  judgment  rendered  in  another  state,  to  ascertain  the  effect  which 
it  has  in  that  state,  the  laws  of  that  state  must  be  proved  like  any 
other  matter  of  fact.  The  opposing  decisions  in  State  of  Ohio  v. 
Hinchman,  27  Pa.  479,  and  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I. 
411,  are  based  on  the  misapprehension  that  this  court,  on  a  writ  of 
error  to  review  a  decision  of  the  highest  court  of  one  state  upon  the 
faith  and  credit  to  be  allowed  to  a  judgment  rendered  in  another  state, 
always  takes  notice  of  the  laws  of  the  latter  state,  and  upon  the  conse- 
quent misapplication  of  the  postulate  that  one  rule  must  prevail  in  the 
court  of  original  jurisdiction  and  in  the  court  of  last  resort.  When 
exercising  an  original  jurisdiction  under  the  constitution  and  laws 
of  the  United  States,  this  court,  as  well  as  every  other  court  of  the 
national  government,  doubtless  takes  notice,  without  proof,  of  the 
laws  of  each  of  the  United  States.  But  in  this  court,  exercising 
an  appellate  jurisdiction,  whatever  was  matter  of  law  in  the  court 
appealed  from  is  matter  of  law  here,  and  whatever  was  matter  of 
fact  in  the  court  appealed  from  is  matter  of  fact  here.  In  the  exer- 
cise of  its  general  appellate  jurisdiction  from  a  lower  court  of  the 
United  States,  this  court  takes  judicial  notice  of  the  laws  of  every 
state  of  the  Union,  because  those  laws  are  known  to  the  court  below 
as  laws  alone,  needing  no  averment  or  proof.  But  on  a  writ  of  error 
to  the  highest  court  of  a  state,  in  which  the  revisory  power  of  this 

»T  state  of  Ohio  v.  Hinchman,  27  Pa.  479;  Paine  v.  Schenectady  Ins.  Co.,  11 
R.  I.  411;  Rae  v.  Hulburt,  17  111.  572;  Butcher  v.  Bank  of  Brownsville.  2 
Kan.  70,  83  Am.  Dec.  446;   Carpenter  v.  Dexter,  8  Wall.  513,  19  L.  Ed.  426. 

38  116  U.  S.  1,  6  Slip.  Ct.  242,  29  L.  Ed.  535.  And  see  Chicago  &  A.  B.  Go. 
V.  Wiggins  Ferry  Co.,  119  U.  S.  615,  7  Sup.  Ct.  398,  30  L.  Ed.  519. 
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court  is  limited  to  determining  whether  a  question  of  law  depending 
upon  the  constitution,  laws,  or  treaties  of  the  United  States  has  been 
erroneously  decided  by  the  state  court  upon  the  facts  before  it,  while 
the  law  of  that  state,  being  known  to  its  courts  as  law,  is  of  course 
within  the  judicial  knowledge  of  this  court  at  the  hearing  on  error, 
yet  as,  in  the  state  court,  the  laws  of  another  state  are  but  facts, 
requiring  to  be  proved  in  order  to  be  considered,  this  court  does  not 
take  judicial  notice  of  them,  unless  made  part  of  the  record  sent  up." 
Since  this  decision  of  the  United  States  supreme  court,  some  of  the 
state  courts,  finding  the  reason  for  the  earlier  rule  abolished,  have 
adopted  the  principle  that  they  cannot  take  judicial  notice  of  the  laws 
of  a  sister  state,  even  in  an  action  upon  a  judgment  rendered  in  such 
other  state.*"  But  the  question  of  taking  such  judicial  notice  (as 
distinguished  from  the  question  of  giving  to  the  judgment  all  the 
faith  and  credit  it  is  entitled  to)  is  not  a  federal  question,  but  entirely 
one  of  local  law ;  and  hence  it  is  not  surprising  to  find  that  the  courts 
of  some  of  the  states  still  adhere  to  the  rule  that  they  may,  in  such 
circumstances,  take  official  cognizance  of  the  laws  of  the  state  from 
which  the  judgment  comes,  notwithstanding  the  ruling  of  the  federa' 
supreme  court.*® 

A  third  view  has  sometimes  been  advanced,  viz.,  that  a  record  from 
another  state,  in  the  absence  of  any  showing  as  to  the  local  law, 
should  be  tested  by  the  rules  ^nd  principles  of  the  common  law.*^ 
But  this  has  not  been  supported  by  any  considerable  portion  of  the 
authorities.  A  case  in  North  Carolina  goes  so  far  as  to  hold  that  it 
is  not  necessary  to  show  by  any  extrinsic  evidence  that  the  judgment 
was  warranted  by  the  laws  of  the  state  in  which  it  was  pronounced, 

for  the  judgment  itself  is  the  highest  evidence  of  that  fact.*^ 

• 

»»  See  Sammis  v.  Wightman,  31  Fla.  10,  12  South.  526. 

*o  See  Kopperl  v.  Nagy.  37  111.  App.  23;  Hull  v.  Webb,  78  111.  App.  617; 
Jones  V.  Quaker  City  Mut.  Fire  Ing.  Co.,  9  Pa.  Dist.  R.  213;  Trowbridge  v. 
Spinning,  23  Wash.  48,  62  Pac.  125,  54  L.  R.  A.  204,  83  Am.  St.  Rep.  80& 

41  Hinson  y.  Wall,  20  Ala.  298. 

4S  Davidson  y.  Sharpe,  28  N.  G.  14. 
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§  861.    No  Greater  Effect  to  be  Given  than  the  Judgment  has  at  Ilome. 

We  have  seen  that  a  judgment  from  a  sister  state  is  to  receive  the 
same  faith  and  credit  that  it  has  at  home.  And  consequently,  if  valid 
by  the  laws  of  the  state  where  it  was  rendered,  it  must  be  accounted 
valid  in  the  state  where  it  is  sought  to  be  enforced,  although  a  judg- 
ment pronounced  in  the  latter  state  in  the  same  form  and  manner, 
and  under  the  same  circumstances,  might  there  be  held  void.*"  And 
it  must  have  the  same  force  and  effect  which  it  bears  at  home,  not- 
withstanding that  that  be  greater  than  would  be  accorded  to  a  similar 
judgment  rendered  by  the  domestic  courts.  But  on  the  other  hand, 
"it  is  well  settled  that  no  greater  effect  is  to  be  given  to  it  than  it 
would  have  in  the  state  where  it  was  rendered.  It  has  no  higher 
dignity  in  any  other  state  than  in  the  one  where  it  was  pronounced; 
and  hence  if,  in  the  courts  of  the  state  where  the  judgment  was  ren- 
dered,  it  is  inconclusive,  or  if  it  is  inquirable  into  there  during  a  par- 
ticular period  or  on  certain  conditions,  it  will  be  open  to  investiga- 
tion, to  the  same  extent,  everywhere  else.**  So  if  a  judgment  oper- 
ates in  the  state  where  it  was  rendered  only  in  rem,  it  will  not  else- 
where be  enforced  in  personam.  It  results  conclusively  from  this 
principle,  or  is  rather  involved  in  it,  that  if  a  judgment,  in  the  state 
where  it  is  recovered,  has  not  the  effect  of  binding  personally  the 
defendants,  or  any  of  them,  in  the  si^it  in  which  it  was  rendered,  no 
greater  effect  will  be  given  to  it  in  any  other  state  where  it  is  endeav- 
ored to  be  enforced.  It  derives  its  obligation  only  from  the  laws 
of  the  state  in  which  it  is  pronounced."  **  So,  where  a  judgment  of 
another  state  consists  of  an  entry  to  the  effect  that,  the  cause  having 
been  settled,  it  is  discontinued  by  consent,  without  costs  to  either 
party,  evidence  may  be  admitted  that  the  discontinuance  was  not  in- 

*8  Ititter  V.  lioflfman,  35  Kan.  215,  10  Pae.  57G. 

44  First  Nat.  Bank  v.  Cunningham  (C.  C.)  48  Fed.  510;  Bowersox  v.  Gitt,  VJ 
Pa.  Co.  Ct.  R.  81;  Peet  v.  Hatcher,  112  Ala.  514,  21  South.  711,  57  Am.  St. 
Rep.  45;  McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am.  Rep.  592;  Cox  v.  Vou 
Ahlefeldt,  105  La.  543.  30  South.  175;  Babcock  v.  Marshall,  21  Tex.  Civ.  App. 
145,  50  S.  W.  728;  Newman  v.  Greeley  State  Bank,  92  111.  App.  638;  Brown 
v.  Parker,  28  Wis.  21. 

4  0  Wood  V.  Watkinson,  17  Conn.  500,  44  Am.  Dec.  562.  And  see  Suydam  v. 
Barber,  18  N.  Y.  4G8,  75  Am.  Dec.  254. 
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tended  as  a  satisfaction  of  the  cause  of  action,  but  was  the  result 
of  a  promissory  agreement  which  was  never  complied  with;  and 
this  is  not  denying  "full  faith  and  credit"  to  the  judgment.^**  Again, 
under  the  laws  of  Kansas,  a  judgment  against  a  corporation  is  not 
conclusive  against  a  stockholder  who  was  not  a  party  to  the  action  if 
it  was  obtained  through  fraud  or  collusion,  although  it  can  be  im- 
peached only  for  such  cause  or  for  want  of  jurisdiction;  hence  such 
a  judgment,  rendered  by  a  court  of  Kansas  is  required  to  be  given 
the  same  effect  but  no  greater,  in  an  action  against  a  stockholder  in  a 
court  of  another  state.*^ 

§  862.    Judgment  not  Ezeontory  in  ForeiKn  State. 

The  clause  of  the  constitution  which  declares  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state,"  applies  only  to  such  rec- 
ords as  matters  of  pleading  and  evidence;  it  does  not  make  them  in 
all  respects  equal  to  domestic  judgments,  nor  render  them  executory 
in  another  state.*®  Judgments  obtained  in  one  state  are  in  another 
state  only  contract  debts,  and  they  do  not  per  se  authorize  the  issue 
of  final  process  or  the  exercise  of  auxiliary  jurisdiction ;  they  do  not 
have  the  force  and  operation  of  domestic  judgments  except  for  pur- 
poses of  evidence.**  They  have  no  extra-territorial  force  as  judg- 
ments, for  no  court  can  enforce  its  process  or  orders  beyond  the  limits 
of  the  state  which  ordained  and  established  it.°®  Hence  the  holder  of 
a  judgment,  desiring  to  enforce  it  in  another  state,  must  sue  upon  it 
in  the  latter  state,  as  the  evidence  of  a  debt,  and  recover  a  judgment 
upon  it,  which  last  judgment  will  be  a  judgment  of  the  latter  state, 

*«  Jacobs  V.  Marks,  182  U.  S.  583.  21  Sup.  Ct.  805.  45  L.  Ed.  1241. 

"  Ball  V.  Warrinjrton.  47  C.  C.  A.  447,  lu8  Fed.  472. 

48  Claflln  V.  McDermott  (C.  C.)  12  Fed.  375;  McElmojie  v.  Cohen,  13  Pet. 
312,  10  L-  Kd.  177;   Jolce  v.  Scales.  18  Ga.  725. 

*•  Cole  V.  Cunningham,  133  U.  S.  107,  10  Sup.  Ct.  2(:y.  3:5  L.  Ed.  538;  Walser 
V.  Seli^nian  (C.  C.)  13  Fed.  415;  Cunningham  v.  Buthr.  142  Mass.  47,  G  N.  E. 
7S2.  5<{  Am.  Rep.  ^^7;  Chew  v.  Bruniafflm,  21  N.  J.  Fa\.  520;  Bennett  v.  Ben- 
nett iN.  J.  Err.  &  App.)  49  All.  501;  Zimmerman  v.  Helser,  32  Md.  274; 
Brl^ofs  Heirs  v.  Brlgot,  49  La.  Ann.  1428.  22  South.  (541;  Dunham  v.  Dun- 
ham, 57  111.  App.  475;  Barney  v.  White,  4t>  Mo.  137;  Weaver  v.  Cressman,  21 
Neb.  G75,  33  N.  W.  478. 

•0  Elizabethtown  Sav.  Inst.  y.  Gerber,  34  N.  J.  Eq.  130. 

(1289) 


§  862  LAW  OP  JUDGMENTS.  (Ch.  22 

and  as  such  will  be  enforced  and  executed  there."  A  judgment 
obtained  in  one  state  cannot  be  the  foundation  for  a  creditors*  bill  in 
another  state.'*  Where  certain  creditors  of  a  corporation  organized 
under  the  laws  of  Missouri,  having  recovered  judgments  against  it 
in  that  state,  brought  a  suit  in  equity  in  the  United  States  circuit 
court  for  the  southern  district  of  New  York,  against  one  S.,  to  enforce 
his  liability  as  the  holder  of  certain  shares  of  unpaid  capital  stock 
of  the  corporation,  it  was  held  that  the  bill  would  not  lie;  for  the 
Missouri  judgments  did  not  have  the  force  of  domestic  judgments, 
outside  that  state,  except  for  purposes  of  evidence,  and  would  not 
authorize  the  exercise  of  auxiliary  jurisdiction.**  In  an  action  on  a 
judgment  rendered  in  another  state,  en  which  an  execution  has  there 
been  returned  satisfied  in  part  only,  the  plaintiff  can  recover  no  more 
than  the  sum  for  which  it  was  returned  unsatisfied,  although  dam- 
ages have  been  recovered  against  the  officer  who  served  it,  for  seizing 
and  selling  thereon  property  not  liable  thereto,  the  avails  of  which 
sale  were  included  in  the  sum  for  which  he  returned  it  satisfied,  and 
although  by  the  law  of  the  state  in  which  the  judgment  was  rendered, 
the  plaintiff  might  for  such  cause  obtain  a  new  execution  on  scire 
facias.  "For,"  said  the  court,  "we  cannot  issue  an  execution  on  a 
judgment  of  a  court  of  another  state  or  country.''  •*  But  a  foreign 
judgment  is  at  all  events  a  debt,  for  the  recovery  of  which  the  cred- 
itor is  entitled  to  all  the  remedies  applicable  to  other  debts.  Hence 
it  is  not  necessary  to  bring  an  action  at  law  upon  such  a  judgment 
before  instituting  a  chancery  suit  to  avoid  a  fraudulent  conveyance 
by  the  debtor." 

81  Claflln  V.  McDermott  (C.  C.)  12  Fed.  375;  First  Nat.  Bank  v.  Dnel  Obtuk- 
ty  (C.  C.)  74  Fed.  373;  Wilmer  v.  Lewis,  24  Pa.  Ck>.  Ct  R.  613;  Lamberton  v. 
Grant,  94  Me.  508,  48  AtL  127,  80  Am.  St  Rep.  415;  Turley  v.  Dreyfus,  35 
La.  Ann.  510;  Weaver  v.  Cressman,  21  Neb.  676.  33  N.  W.  478;  Cartt^r  t. 
Bonnett,  6  Fla.  214. 

fi2  Claiiln  v.  McDermott  (C.  C.)  12  Fed.  375. 

B»  Wnlser  v   Selipman.  13  Fed.  415. 

84  Arnold  v.  Roraback,  8  Allen  (Mass.)  429. 

BB  Watklns  v.  Wortman,  19  W.  Va.  78. 
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§  863.    Bank  and  Priority. 

Judgments  of  one  state,  when  sought  to  be  enforced  in  another, 
'*enjoy  not  the  right  of  priority,  or  privilege,  or  lien,  which  they  have 
in  the  state  where  they  are  pronounced,  but  that  only  which  the  lex 
fori  gives  to  them  by  its  own  laws  in  their  character  of  foreign  judgr 
ments."  *•  Consequently,  there  is  nothing  in  the  constitution  or  laws 
of  the  United  States  to  prevent  a  state  from  giving  a  preference  to  its 
own  judgments  over  the  judgments  of  sister  states;  in  allowing  de- 
mands against  the  estates  of  decedents.  And  accordingly,  in  several 
of  the  states,  such  judgments  have  only  the  effect  and  rank  of  simple 
contract  debts,  and  they  are  not  put  into  the  preferred  class  with 
domestic  judgments.*^ 

I  864.    Original  Caiuie  of  Aotion  Merged. 

As  between  the  several  states  of  the  American  Union  (contrary  to 
the  rule  in  regard  to  judgments  from  foreign  countries),  it  is  well 
settled  that  the  recovery  of  a  judgment  in  one  state,  in  a  court  hav- 
ing jurisdiction,  merges  the  original  cause  of  action,  so  that  it  can- 
not thereafter  form  the  basis  of  a  fresh  suit  in  another  state."®     And 

»•  Story,  Confl.  Laws,  §  609,  citing  McElmoyle  v.  Cohen,  13  Pet  312,  10  L. 
Ed.  177. 

BT  Harnefls  v.  Green's  Adm'r,  20  Mo.  316;  Brengle  v.  McOlellan,  7  GiU  &  J. 
(ild.)  434.     See.  also,  Cameron  v.  Wurtz's  Adm'r,  4  McCord  (S.  C.)  278. 

5  8  Cleaves  v.  Lord,  43  Me.  200;  President,  etc.,  of  North  Bank  v.  Brown,  50 
>[e.  214,  79  Am.  Dec.  609;  Child  v.  Eureka  Powder  Works,  45  N.  H.  547; 
Mf-anvray  v.  Aver>',  30  Vt.  538;  Green  v.  Starr,  52  Vt  428;  Harrington  v. 
Harrington,  154  Mass.  517,  28  N.  E.  003;  Hatch  v.  Spofford,  22  Conn.  485,  58 
Am.  Dec.  433;  Merritt  v.  Prowler,  7(>  Hun,  42t,  27  N.  Y.  Supp.  1047;  Gray  v. 
Kichmond  Bicycle  Co.,  167  N.  Y.  348,  60  N.  E.  603,  82  Am.  St.  Rep.  720;  Bax- 
Ipy  Y.  Linah.  16  Pa.  241,  55  Am.  Dec.  494;  Hogg  v  Charlton,  26  Pa.  200; 
President,  etc.,  of  Bank  of  United  States  v.  Merchants'  Bank,  7  GUI  (Md.)  415; 
Barnes  v.  Gibbs.  31  N.  J.  Law,  317,  86  Am.  Dec.  210.  Compare  Beall's  Adm'r 
V.  Taylor's  Adm'r,  2  Grat.  (Va.)  532,  44  Am.  Dec.  398;  Davis  v.  Morris'  Ex'rs, 
7G  Va.  21.  Under  the  statute  in  New  York  w^hich  provides  that  a  recovery  of 
judgment  in  a  foreign  state  for  the  price  or  value  of  property  obtain^^d  by 
fraud  or  deceit  does  not  afCect  plaintiff's  right  to  arrest  defendant,  an  action 
may  be  maintained  in  New  York  on  the  original  cause  of  action,  though  a 
J!Klgment  has  been  recovered  tliereon  in  another  state.  Pitt  v.  Freed,  78  Hun, 
G14,  28  N.  Y.  Supp.  803. 

(1291) 


§   864  *        LAW  OF  JUDGMENTS.  (Ch.  22 

SO,  where  the  plaintiff,  after  commencing  an  action  in  one  state,  sues 
the  defendant  on  the  same  claim  in  another  state  and  obtains  a 
valid  judgment  against  him,  that  judgment  will  constitute  a  bar  to 
the  further  prosecution  of  the  action  first  begun.  For,  as  the  for- 
eign judgment  is  entitled  to  the  same  credit  as  a  domestic  one,  the 
plaintiff  would  have  two  judgments  against  the  same  defendant  for 
the  same  cause  of  action.***  But  if  the  judgment  is  not  ex-terri- 
torially  valid  for  want  of  jurisdiction, — as  where  it  has  been  obtained 
against  a  non-resident  without  service  upon  higi  or  appearance, — 
such  judgment,  if  unsatisfied,  will  constitute  no  bar  to  a  subsequent 
action  against  him  in  the  state  of  his  domicile  on  the  original  de- 
mand.•**  But  a  judgment  thus  recovered  in  another  state  and  par- 
tially satisfied  will  bar  a  recovery  upon  the  original  demand  to  the 
extent  of  the  sum  paid  in  such  partial  satisfaction,  but  no  further.*  ■ 
And  where  joint  debtors  reside  in  different  states,  they  may  be  sued 
separately,  in  the  respective  states  having  jurisdiction  of  their  re- 
spective persons  or  property,  and  a  judgment  in  such  case  against 
one  in  one  state,  is  no  bar  to  a  recovery  against  the  others,  in  an- 
other state.'*  A  report  of  a  commissioner  of  insolvency  in  one 
state,  in  favor  of  an  administrator  there,  accepted  and  recorded  by 
the  probate  court  to  which  it  is  returned,  and  acquiesced  in  by  the 
parties,  is  such  a  judgment  that  the  same  person  as  administrator 
in  another  state  may  plead  it  in  bar  to  a  suit  by  the  same  claimant 
upon  the  same  cause  of  action. •'  Where  a  suit  is  brought  in  one 
state  upon  the  same  cause  of  action  on  which  judgment  has  been 
recovered  in  another  state,  and  such  judgment  is  pleaded  in  bar  to  a 
recovery  in  the  second  suit,  it  is  no  sufficient  answer  to  such  plea  to 
allege  that  a  motion  was  filed  by  the  defendant  in  the  court  in  which 

5»  President,  etc..  of  North  Bank  v.  Brown,  50  Me.  214,  79  Am.  Dec.  OOO; 
Whiting  V.  Burger,  78  Me.  287,  4  Atl.  CW;  Child  v.  Eureka  Powder  WorfcR, 
45  N.  n.  547;  Rogers  v.  Odell,  39  N.  H.  452;  Bank  of  North  America  t. 
\Vhei»Ier,  I'S  Conn.  433,  73  Am.  Dec.  683;  Graef  v.  Bernard,  1G2  Mass.  3i*K 
38  N.  E.  503;  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I.  411;  Union  Pac.  Ry. 
Co.  V.  Baker,  5  Kan.  App.  253,  47  Pac.  r)(»3. 

•0  Whittier  v.  Wendell,  7  N.  H.  257;  Fitzslmmona  v.  Marks,  66  Barbu  (N. 
Y.)  333. 

•1  Rangely  v.  Webster,  UN.  H.  299. 

«2  Brown  v.  Birdsall,  29  Barb.  (N.  Y.)  549. 

•8  Lomns  v.  Uilliard,  60  N.  H.  148. 
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the  judgment  was  rendered  to  set  the  same  aside,  on  the  ground  that 
he  was  not  indebted  to  the  plaintiff  and  that  he  had  not  been  served 
with  process,  and  that,  for  the  purpose  of  pleading  the  said  judg- 
ment in  bar  in  the  second  suit,  the  defendant  fraudulently  consented 
to  have  the  said  motion  overruled.®*  It  has  been  held  that  where  a 
judgment  has  been  recovered  in  a  court  of  competent  jurisdiction 
in  one  state,  upon  a  judgment  previously  recovered  in  another  state^ 
the  latter  judgment  is  merged  in  the  former,  all  of  its  liens  or  pri- 
orities upon  lands  in  the  state  of  its  rendition  are  abandoned,  and 
the  owner  of  such  lands  may  enjoin  a  sale  of  the  same  upon  an  exe- 
cution issued  upon  the  original  judgment. ••*  But  this  view  has  been 
denied.'^  And  indeed,  as  pointed  out  by  Mr.  Bigelow,®^  "it  may  be 
inconvenient  that  two  judgments  should  subsist  in  the  same  state 
against  the  same  person  on  the  same  demand;  but  no  such  incon- 
venience can  exist  in  the  case  of  judgments  rendered  in  different 
states,  and  there  is  no  sufficient  reason  for  the  application  of  the 
purely  technical  doctrine  of  merger,  subversive  of  substantial  jus- 
tice as  it  would  be  in  such  cases." 

• 

fl  865.    Ids  Pendens  in  Another  State  no  Bar. 

It  is  well  settled,  upon  the  authorities,  that  the  pendency  of  a  suit 
in  one  state  cannot  be  pleaded  in  bar  or  abatement  of  a  second 
action  in  another  state  between  the  same  parties  and  for  the  same 
cause  of  action;  nothing  but  a  definitive  judgment  on  the  merits, 
merging  the  demand,  can  produce  that  result.®*     "The  pendency  of 

•*  HarrymaD  v.  Roberts,  52  Md.  64. 

•5  Gould  V.  Hayden,  63  Ind.  443. 

•«  Weeks  v.  Peareon,  5  N.  H.  324;  WeUs  v.  ScUaster-Hax  Nat.  Bank,  23 
Colo.  534,  48  Pac.  809. 

«7  Note  to  Story,  Coull.  Laws  (8th  Ed.)  §  599a. 

«»\\hUe  V.  Whitman,  1  Curt.  494,  Fed.  Cas.  No.  17,561;  McGllvray  v. 
Avery,  30  Vt.  53S;  Goodall  v.  Marshall,  11  N.  H.  99,  35  Am.  Dee.  472;  Newell 
V.  Newton,  10  Pick.  (Mass.)  470;  Hatch  v.  SpoflPard,  22  Conn.  485,  58  Am.  Dec. 
433;  Cook  v.  Litchfield,  5  Sandf.  (N.  Y.)  342;  Bowne  v.  Joy,  9  Johns.  (N.  Y.) 
221;  Walsh  v.  Durkin,  12  Johns.  (N.  Y.)  99;  Smith  v.  Lnilirop,  44  Pa.  326,  81 
Am.  Dec.  448;  Si»evers  v.  Clement,  28  Md.  434;  Cole  v.  Flitcraft,  47  Md.  312: 
Drake  v.  Brander,  8  Tex.  352;  Caledonia  Ins.  Co.  v.  Wenar  (Tex.  Civ.  App.) 
34  S.  W.  385;  Salmon  v.  Wootton,  9  Dana  (Ky.)  422;  Grlder  v.  Appcrson,  32 
Ark.  a32;  McJilton  v.  Love,  13  111.  486,  54  Am.  Dec.  449;  Wilcox  v.  Kassick, 
2  Mich.  ir»5.    Compare  Earl  v.  Raymond,  4  McLean,  233,  Fed.  Cas.  No.  4,243. 
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a  prior  suit  in  a  foreign  country  cannot  be  pleaded  in  abatement 
of  a  suit  for  the  same  cause  here,  and  it  has  been  held  that  the 
states  of  the  American  Union  stand  in  the  relation  of  foreign  states 
as  regards  this  particular  matter."  ••  And  a  fortiori  it  is  clear  that 
the  commencement  of  another  suit  for  the  same  cause  of  action  in  a 
court  of  another  state,  since  the  last  continuance,  cannot  be  pleaded 
in  abatement  of  the  original  suit.  "A  subsequent  suit  may  be  abated 
by  an  allegation  of  the  pendency  of  a  prior  suit,  but  the  converse 
of  the  proposition  is,  in  personal  actions,  never  true."  ^®  The  gen- 
eral rule,  however,  according  to  Lowell,  J.,  "is  modified  by  courts 
of  equity  and  admiralty,  who  will  require  a  plaintiff  who  has  a  suit 
pending  elsewhere  for  the  same  cause,  and  with  an  equally  advan- 
tageous remedy,  to  elect  which  he  will  prosecute."  "I  am  much 
inclined  to  think,"  says  the  same  learned  judge,  "that  courts  of  law 
will  hereafter  hold  that  they  may  attain  the  same  end  through  their 
power  of  postponing  actions  and  suspending  judgments."  ^^ 

.  It  has  been  broadly  stated  that  the  pendency  of  a  suit  in  a  state 
court  does  not  generally  prevent  even  the  same  suitor  from  seeking 
a  remedy  in  a  federal  court.''*  And  indeed  both  reason  and  author- 
ity support  the  view  that  the  pendency  of  an  action  in  a  federal  cir- 
cuit court  for  a  district  outside  the  state  in  whose  courts  another 
action  for  the  same  cause  is  brought,  between  the  same  parties, 
cannot  be  pleaded  in  abatement  of  such  second  suit.''*  But  on  the 
other  hand,  it  seems  that  such  a  plea  is  good  if  the  federal  court, 
having  jurisdiction  of  the  case,  is  in  a  district  within  the  limits  of 
the  state  where  the  second  action  is  commenced.^* 

I  866.    Jndsment  for  Defendant  a«  a  Defense. 

If  a  plaintiff  is  defeated  in  a  trial  on  the  merits  in  an  action  in 
one  state,  he  cannot  afterwards  maintain  a  suit  on  the  same  cause 

•9  Lowry  v.  Hall,  2  Watts  &  S.  (Pa.)  129,  38  Am,  Dec.  495. 
TO  Bonner  v.  Marshall,  1  Wheat  215,  4  L.  Ed.  74. 
71  Lynch  v.  Hartford  Fire  Ins.  Co.  (O.  O.)  17  Fed.  627. 
T2  Hurst  V.  Everett  (C.  C.)  21  Fed.  218.    And,  see  Infra,  §  939a. 
Ts  Walsh  V.  Durkln,  12  Johns.  (N.  Y.)  99;    Cook  v.  Litchfield,  5  Sandf.  (N. 
Y.)  330.     And  see  White  v.  Whitman,  1  Curt.  494,  Fed.  Cas.  No.  17,561. 
T4  Smith  V.  Atlantic  Mut  FUe  Ina.  Co.,  22  N.  H.  21, 
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of  action  against  the  same  defendant  in  any  other  state."'*  Hence 
where  it  appears  at  the  trial  that  in  a  former  suit  between  the  same 
parties  in  a  sister  state,  the  plaintiffs  might  have  insisted  upon  their 
right  to  recover,  on  every  ground  upon  which  they  rely  in  the  second 
suit,  and  the  same  proof  offered  in  the  second  suit  was  properly 
introduced  and  considered,  upon  the  merits,  in  the  former  suit,  and 
judgment  rendered  for  the  defendant,  such  judgment  will  be  a  bar 
to  the  second  suit.^^  Upon  the  same  principle,  a  decree  in  equity 
dismissing  the  bill,  rendered  by  a  competent  court  having  jurisdic- 
tion of  the  parties  and  subject-matter,  is  a  bar  to  a  subsequent  suit 
in  equity  in  another  state,  by  the  same  complainant  on  the  same 
state  of  facts.'^^  A  judgment  against  the  plaintiff  in  one  state  on  a 
demurrer  to  a  plea  of  the  statute  of  limitations,  is  a  bar  to  a  suit 
on  the  same  cause  of  action  in  another  state.''*  The  judgment  of  a 
court  of  one  of  the  states,  that  the  plaintiff's  action  on  a  note  was 
barred  by  the  laws  of  another  state,  is  a  bar  to  an  action  on  the 
same  note  in  the  latter  state.''* 

Part  II.     Sis^rr  State  Judgment  as  a  Cause  of  Action. 

I  867.    Jiid8:]iient  must  be  Valid,  SvbsistiiiK,  and  Final. 

The  question  of  the  validity  and  conclusiveness  of  judgments  of 
another  state  most  commonly  comes  before  the  courts  in  the  case 
of  suits  upon  such  judgments,  prosecuted  for  the  purpose  of  making 
them  executory  in  the  jurisdiction  where  the  defendant  or  his  prop- 
erty is  found.  We  are  therefore  next  to  consider  judgments  of  a 
sister  state  as  a  cause  of  action.  And  in  the  first  place,  a  judgment, 
to  be  available  for  this  purpose,  must  be  a  valid,  subsisting,  and  final 
adjudication.*®     It  must  be  capable  of  enforcement,  and  fit  to  serve 

Ti  Sweet  r.  Brackley,  53  Me.  34a  And  see  Green  v.  Saubom,  150  Mass.  454, 
28  K.  E.  224. 

T<  Baker  v.  Rand,  13  Barb.  (N.  Y.)  152. 

'7  Low  V.  Mussey,  41  Vt.  393;  Brown  v.  Lexington  &  D.  R.  Co.,  13  N.  J. 
Eq.  191. 

»»  Fulton  Iron  Works  v.  Rlggln,  14  Mo.  App.  321. 

»»  Wemse  v.  McPlke,  100  Mo.  476,  13  S.  W.  809. 

•0  Bumside  v.  Burnslde.  2  Dauph.  Oo.  Rep.  (Pa.)  261.  A  judgment  recov- 
ered in  another  state  cannot  be  made  the  basis  of  an  action  when  it  has  been 
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as  the  foundation  for  final  process,  in  the  state  where  it  was  ren- 
dered. Hence,  for  example,  in  an  action  on  a  judgment  recovered 
in  another  state,  if  the  defendant  can  show  a  decree  granted  to  him 
by  the  same  court  which  rendered  the  judgment,  on  its  equity  side, 
enjoining  the  plaintiff  from  further  proceedings  on  the  judgment, 
this  will  bar  the  plaintiff's  action.*^  But  the  courts  of  Iowa  hold 
that  an  action  may  be  maintained  in  that  state  upon  a  judgment 
rendered  by  a  court  of  record  in  another  state,  although  it  has  be- 
come dormant  under  the  laws  of  the  latter  state.**  And  in  an  action 
on  a  judgment  of  a  sister  state,  it  is  not  necessary  to  allege  in  the 
declaration  that  such  judgment  is  "in  full  force  and  virtue;"  it  is 
sufficient  to  aver  that  the  amount  claimed  is  due  thereon."  Fur- 
ther, the  judgment  is  conclusive  upon  the  parties  only  when  it  is  a 

declared  Toid  by  a  court  of  the  same  state  where  it  was  rendered.  McCadden 
V.  Slaupon,  96  Tenn.  586.  36  S.  W.  378.  Nor  where,  under  the  laws  of  that 
state,  It  Is  conclusively  presumed  to  have  been  paid.  Baker  v.  Stonebraker, 
3G  Mo.  338.  Nor  where  Its  operation  is  suspended,  in  the  state  of  its  rendi- 
tion, by  a  stay  of  execution.  Nazro  v.  McCalmont  (3il  Co.,  36  Hun  (N.  Y.) 
290.  And  of  course  a  foreign  Judgment  cannot  be  sued  on  where  it  has  been 
reversed,  vacated,  or  set  aside  in  the  state  where  it  ^v^s  rendered;  but  the 
mere  pendency  of  an  application  for  a  new  trial,  or  for  an  order  setting  aside 
the  judgment,  will  not  prevent  a  suit  upon  it  In  another  state.  Tompkins  v. 
Cooper,  97  Ga.  631,  25  S.  E.  247;  Lawrence  v.  Jarvis,  32  111.  304.  A  judg- 
ment of  one  state  may  be  sued  on  in  another  state,  though  none  of  the  par- 
ties is  a  resident  of  the  latter  state,  if  jurisdiction  of  the  person  can  be  ob- 
tained. Reed  v.  Chilson,  142  N.  Y.  152»  36  X.  E.  884.  A  judgment  for  a  sum 
of  money,  as  for  iilimony,  in  gross,  rendered  by  a  court  of  Missouri,  is  a  final 
judgment,  though  the  btatute  of  that  state  provides  that  the  court,  on  the  ap- 
plication of  either  party,  may  make  such  alteration  from  time  to  time  as  to 
the  allowance  of  alimony  as  may  be  proper,  and  hence  such  judgment  may  be 
sued  on  in  another  state.  Trowbridge  v.  Spinning,  23  Wash.  48,  62  Pac.  125, 
rA  L.  R.  A.  204,  83  Am.  St.  Rep.  806.  In  Georgia,  it  is  said  that  if  a  defi- 
ciency decree  for  the  unpaid  balance  of  the  price  of  land,  rendered  after  sale 
In  foreclosure  proceedings,  in  favor  of  the  vendor  against  the  vendee,  is  valid 
under  the  laws  of  the  state  where  it  was  rendered,  an  action  <hi  It  may  be 
maintained  in  the  courts  of  Georgia.  Tompkins  v.  Cooper,  97  Ga.  631,  2S  S. 
E.  247.     But  compare  Smith  v.  Moore,  53  Mo.  App.  525. 

81  Palmer  v.  Palmer,  2  Miles  (Pa.)  373;  Bank  of  Chadron  r.  Anderson,  6 
Wyo.  518,  48  Pac.  197. 

8^  David  V.  [*orter,  51  Iowa,  254,  1  N.  W.  528.  But  compare  Chapman  v. 
Chapman,  48  Kan.  G3G,  29  Pac.  1071:  St.  I-ouis  Type  Foundry  v.  Jackson.  128 
Mo.  119,  30  S.  W.  521.     See  Beer  v.  Simpson,  65  Hun,  17,  19  N,  Y.  Supp.  578. 

83  Blake  v.  Burley,  9  Iowa,  592. 
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definitive  judgment  upon  the  same  cause  of  action  upon  the  merits. 
An  interlocutory  order  upon  a  special  application  pending  the  suit 
is  not  conclusive  upon  a  similar  application  in  an  action  in  another 
state.**    And  the  rule  of  conclusiveness  does  not  apply  to  a  suit 
dismissed  for  alleged  want  of  prosecution  and  never  tried  on  its 
merits,  because,  under  such  circumstances,  the  cause  of  action  re- 
mains unlitigated,  and  there  is  in  fact  no  judgment.*"      Again,  it 
seems  that  if  the  judgment  is  in  the  alternative,  no  action  can  be 
maintained  upon  it  in  another  state.     Thus,  an  action  of  debt  will  not 
lie  in  one  state  upon  a  judgment  rendered  in  a  replevin  suit  in  an- 
other state  in  the  following  words:    "That  the  plaintiff  return  said 
goods  to  the  defendants,  and  if  he  fail  to  do  so,  that  the  defendants 
recover  of  the  plaintiff  and  his  security  in  the  replevin  bond  the 
value  of  the  goods  as  found  by  the  jury."    The  reason  is,  that  in 
debt  only  a  money  judgment  can  be  given,  but  the  rendition  of  such 
a  judgment  would  deprive  the  defendants  of  their  alternative  of  re- 
turning the  goods.**    Where,  under  the  laws  of  a  given  state,  a 
sum  nary  judgment  without  notice  is  obtained  by  the  sureties  on  a 
bond  against  their  principal,  such  judgment  can  have  no  extrater- 
ritorial validity  so  as  to  authorize  a  recovery  in  another  state.*' 
When  action  is  brought  on  a  judgment  rendered  by  a  court  of  in- 
ferior jurisdiction  in  another  state,  which  was  there  appealed  and 
passed  upon  by  the  supreme  court,  the  record  of  the  latter  court, 
being  the  final  judgment  in  the  cause,  is  the  proper  transcript  to  be 
presented.** 

§  868.    Jndgmeiits  upon  Confession* 

There  is  nothing  in  the  character  of  a  judgment  entered  upon 
confession  without  action  to  prevent  it  from  being  available  as  a 
cause  of  action  in  another  state,  equally  as  well  as  one  rendered 
upon  adversary  proceedings.     If  any  kind  of  a  judgment, — for  in- 

84  Brlnkley  v.  Brlnkley,  50  N.  Y.  184,  10  Am.  Rep.  400. 

S9  RankiD  v.  Barnes,  5  Bush  (Ky.)  20. 

8«  Thomer  v.  Batory,  41  Md.  593,  20  Am.  Rep.  74. 

s'  Sevier  T.  Roddie,  51  Mo.  680. 

«♦«  McLaren  v.  Kehler,  23  La.  Ann.  80,  8  Am.  Rep.  592.  See  Griggs  v. 
Booker,  87  Wis.  313,  58  N.  W.  396.  Compare  Couglll  v.  Farmers'  &  Mer- 
chants* Ins.  Co.,  25  Or.  360,  35  Pac.  975. 
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stance,  one  confessed  before  the  prothonotary  or  clerk  of  the  court 
in  vacation, — is  recognized  and  enforced  as  a  "judicial  proceeding" 
by  the  laws  of  the  state  from  which  it  comes,  it  will  be  entitled  to 
full  faith  and  credit  in  the  other  states.*"  The  sole  question  must 
be,  what  force  and  effect  are  accorded  to  the  judgment  in  the  state 
of  its  rendition.  And  to  determine  this,  the  court  where  the  judg- 
ment is  put  in  suit  should  inquire  into  the  laws  and  practice  of  the 
state  whence  it  comes. 

I  869.    Deoreefl  in  Oliaiioery. 

It  is  now  the  accepted  rule  in  this  country  that  an  action  may  be 
maintained  upon  a  decree  in  equity,  rendered  by  a  domestic  court, 
which  merely  adjudges  the  payment  of  a  definite  sum  of  money.** 
In  England  the  rule  is  otherwise.  But  even  in  that  country  the 
courts  have  always  recognized  the  right  to  sue  upon  foreign  or 
colonial  decrees,  inasmuch  as  there  was  no  other  appropriate  method 
of  enforcing  their  payment."^  And  in  the  United  States  we  have 
numerous  rulings  to  the  effect  that  an  action  of  debt  will  lie  in  the 
courts  of  one  state  upon  a  decree  for  the  payment  of  money  ren- 
dered by  a  court  of  chancery  in  a  sister  state.**  This  doctrine,  in 
its  application  to  judgments  and  decrees  rendered  in  another  state, 
does  not  appear  to  be  questioned. 

8»  Richards  v.  Barlow,  140  Mass.  218,  6  N.  E.  68;  Van  Norman  v.  €k>Taon. 
172  Mass.  576,  53  N.  B.  267,  44  L.  R.  A.  840.  70  Am.  St  Rep.  304;  TrebUcox  t. 
McAlpIne,  62  Hmi,  317,  17  N.  Y.  Supp.  221 ;  Teel  v.  Yost,  128  N.  T.  387,  28  X. 
E.  353.  13  L.  R.  A.  706;  Coleman  v.  Waters,  13  W.  Va.  278;  RiUer  v.  Hoff- 
muD,  35  Kan.  215,  10  Pac.  576;  Sipes  v.  Whitney,  80  Ohio  St  69;  Kingman 
T.  Paulson,  126  Ind.  507,  26  N.  K  303,  22  Am.  St  Rep.  611;  Nicholas  t.  Par- 
well,  24  Neb.  180,  38  N.  W.  820;  Snyder  v.  Oritchfleld,  44  Neb.  66^  62  N.  W. 
306. 

J>o  See  infra,  §  962. 

01  Sadler  v.  Robblns,  1  Camp.  253. 

B2  Moore  v.  Adie's  Adm'r.  18  Ohio,  430;  Poet  v.  Neafle.  3  Caines  (N,  Y.)  22: 
Dubois  V.  Dubois,  6  Cow.  (N.  Y.)  494;  Evans  v.  Tatem,  9  Serg.  &  ft.  (Pa.>  2SS. 
11  Am.  Dec.  717;  Howard  v.  Howard,  15  Mass.  190;  McKim  v.  Odom,  12  Me, 
91;  Warren  v.  McCarthy,  25  111.  95;  Williams  y.  Preston,  3  J.  J.  Marsh.  (Ky.) 
^00,  20  Am.  Dec.  179. 
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S  870.    Sentenees  Imposlas  PeBaltles. 

The  federal  constitution  does  not  require  a  state  to  enforce  the 
penal  laws  of  any  other  state.  Nor  do  its  provisions  on  the  subject 
of  the  interstate  validity  of  judgments  relate  to  sentences  in  crim- 
inal cases.  The  essential  nature  and  real  foundation  of  a  cause  of 
action  are  not  changed  by  recovering  a  judgment  upon  it ;  and  the 
technical  rules  which  regard  the  original  claim  as  merged  in  the 
judgment,  and  the  judgment  as  implying  a  promise  by  the  defendant 
to  pay  It,  do  not  preclude  the  courts  of  another  state,  when  the 
judgment  is  sought  to  be  enforced  therein,  from  ascertaining  whether 
the  claim  is  really  of  such  a  nature  as  those  courts  are  authorized 
to  enforce.'*  Hence,  in  an  action  on  a  foreign  judgment,  it  is  proper 
for  the  court  to  go  behind  the  judgment  so  far  as  to  see  whether 
it  is  founded  on  a  penal  action,  or  an  action  relating  to  the  revenue 
of  a  foreign  jurisdiction ;  such  judgments  not  being  entitled  to  "faith 
and  credit."  •*  Thus,  a  provision  in  a  state  statute,  declaring  that  a 
person  who  has  been  sentenced  upon  a  conviction  for  a  felony  shall 
be  incompetent  as  a  witness,  does  not  apply  to  a  conviction  had  in 
another  state;  it  has  reference  only  to  a  conviction  in  the  state 
enacting  the  law.  It  is  not  required  by  the  constitution  that  per- 
sonal disabilities  imposed  upon  a  person  convicted  of  crime  in  one 
state  should  follow  him  and  be  enforced  in  other  states.'*  But 
where  a  state  statute  provides  that  if  any  certificate  or  notice,  given 
by  the  officers  of  certain  corporations,  shall  be  false  in  any  material 
representation,  all  the  officers  who  have  signed  the  same  shall  be 
jointly  and  severally  liable  for  all  the  debts  of  the  corporation  con- 
tracted while  they  are  officers,  this  is  not  a  penal  statute,  in  the 
sense  of  international  law,  so  that  a  judgment  recovered  thereunder 
cannot  be  enforced  in  another  state;  and  a  decision  of  a  court  of 
another  state  that  the  judgment  is  not  enforceable  therein  fails  to 
accord  to  such  judgment  the  "full  faith  and  credit"  required  by  the 
constitution  of  the  United  States.'* 

•3  Huntington  v.  AttrlU,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123. 

»*  State  of  Arkansas  v.  Bo  wen,  20  D.  C.  291. 

»»  SJms  V.  Sims,  75  N.  Y.  466. 

»»  Huntington  v,  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123,  re- 
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I  871.  Polloe  Resvlatlons   of  Another   Stato  mot  Eaforoed* 

One  state  should  not  be  called  upon  to  enforce  the  local  police 
regulations  of  another  state.  For  example,  statutes  prescribing  pro- 
ceedings to  enforce  the  support  of  bastard  children  by  their  fathers 
are  of  this  character,  and  cannot  be  put  in  operation  beyond  the 
jurisdiction  of  the  state  by  which  they  are  enacted.  But  still  it  is 
held  that  where  the  local  jurisdiction  has  attached,  and  the  courts 
of  the  state  have  taken  cognizance  and  rendered  judgment  for  the 
penalty  prescribed  by  such  a  statute,  such  judgment  is  entitled  to 
full  faith  and  credit  in  every  other  state.  And  the  courts  of  another 
state  will  not  inquire  into  the  facts  on  which  it  was  based,  nor  whether 
the  cause  of  action  would  have  been  enforced  by  them.*'  On  the 
same  principle,  the  objection,  that  one  state  will  not  enforce  the 
penal  laws  of  another  state,  is  not  well  taken  where  the  action  is 
upon  a  judgment  rendered  in  such  other  state  upon  a  forfeited  recog- 
nizance taken  for  a  violation  of  its  penal  laws.** 

fi  872.    Jndgnkentm  mffeetias  Land  ovtslde  the  State* 

It  is  a  well  settled  principle  that  real  or  immovable  property  is 
governed  only  by  the  law  of  its  situs.  Only  the  courts  of  the  slate 
or  country  within  which  it  lies  can  have  any  jurisdiction  over  it.  It 
cannot  be  directly  affected  by  the  judgment  or  decree  of  any  foreign 
court.  Nor  are  these  rules  abrogated  by  the  constitutional  provi- 
sions or  the  legislation  of  congress  upon  the  interstate  effect  of 
judgments.  Those  provisions  were  not  designed  to  extend  the  power 
and  authority  of  any  state  over  real  property  within  the  territory  of 
another.  Hence  a  decree  of  a  court  in  one  state  for  the  sale  of 
lands  lying  in  another  state  is  entirely  inoperative  to  transfer  or 
affect  any  interest  of  the  owner,  either  legal  or  equitable.**     And  it 

versing  AttriU  v.  Huntington,  70  Md.  191,  IG  Atl.  651.  2  L.  R  A.  779,  14  Am, 
St.  Rep.  a44. 

•7  State  of  Indiana  v.  Helnier,  21  Iowa,  370.  And  see  Healy  t.  Root  H 
Pick.  (Mass.)  390. 

»8  Spencer  v.  Brock  way,  1  Ohio,  259,  13  Am.  Dec.  C15.  But  comjmre  SUte 
of  Arkansas  v.  Bowen,  3  App.  D.  C.  537. 

»»  Price  V.  Johnston,  1  Ohio  St  390, 
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is  beyond  the  power  of  a  court  to  make  a  decree  that  a  deed  given 
for  lands  in  another  state  is  void,  and  it  has  no  jurisdiction  to  decree 
a  conveyance  or  delivery  of  possession  founded  on  that  decree.*®* 
Nor  can  the  decree  of  a  foreign  court  avail  to  determine  the  validity, 
or  order  the  foreclosure,  of  a  mortgage  on  realty  situated  outside 
its  jurisdiction/®*  or  to  declare  the  existence  of  a  lien  upon  it.*®* 
So  a  decree  of  one  state,  finding  that  an  exchange  of  land  owned 
by  complainant  in  that  state  for  land  of  defendant  in  another  state 
was  obtained  by  fraud,  and  directing  reconveyances,  does  not  oper- 
ate, of  itself,  to  divert  the  title  to  the  land  in  the  latter  state  from 
complainant  to  defendant.*®'  And  so  a  decree  appointing  a  receiver 
for  an  insolvent  corporation,  and  investing  him  with  title  to  all  its 
property,  has  no  effect  whatever  on  the  title  to  lands  situated  in 
another  state,  nor  does  it  give  the  receiver  any  right  to  claim  such 
lands  as  against  an  attaching  creditor.*®*  In  a  case  where  lands 
devised  were  situated  m  the  states  of  Pennsylvania  and  Illinois,  and 
the  courts  of  Pennsylvania  had  construed  the  will  in  a  suit  for  the 
partition  of  the  lands  in  that  state,  it  was  held  that  the  judgment  in 
that  suit  did  not  operate  as  an  estoppel  in  a  suit  before  the  Illinois 
courts  for  a  partition  of  the  Illinois  lands,  and  the  Illinois  court  was 

100  Davis  y.  Headley,  22  N.  J.  Eq.  115.  Thus,  the  Judgment  of  a  court  la 
New  York,  declaring  that  a  deed  of  real  estate,  conveying  land  in  Tennessee, 
is  void  and  inoperative  as  against  the  plaintiff's  claim,  is  not  binding  on  the 
courts  of  the  latter  state.  Cai-penter  v.  Strange,  141  U.  S.  87,  11  Sup.  Ct  960, 
35  L.  Ed.  640.      And  see  Blackman  v.  Wright,  96  Iowa,  541,  65  N.  W.  843. 

101  Pittsburgh  &  St.  L.  R.  Co.'s  Appeal  (Pa.)  4  Atl.  385;  Lynde  v.  Columbus, 
C.  &  I.  C.  By.  Co.  (C.  C.)  57  Fed.  993.  But  where  Judgment  is  obtained  in 
one  state  on  a  note  made  and  payable  there,  and  secured  by  a  mortgage  on 
laud  in  another  state,  and*  plaintiff  brings  suit  in  the  latter  state  on  such 
Judgment,  the  court  in  the  latter  state  may  thereupon  enforce  the  mortgage 
Hen  on  the  land.  Brown  v.  Todd's  Adm'r  (Ky.)  29  S.  W.  621.  And  where  a 
mortgage  covering  lands  in  two  states  was  given  to  secure  a  note,  the  amount 
found  due  on  such  note  in  an  action  brought  in  the  one  state  to  foreclose  the 
mortgage  on  the  property  there  situate  is  res  Judicata  in  a  subsequent  suit 
for  foreclosure  on  the  property  lying  in  the  other  state.  Frank  v.  Snow,  6 
Wyo.  42,  42  Pac.  484. 

i"2  Short  V.  Gal  way,  83  Ky.  501,  4  Am.  St  Rep.  168.    And  see  McGarvey  v. 
Daruall.  134  111.  367,  25  N.  B.  1005,  10  L.  R.  A.  861. 
luaFrjer  v.  Meyers  (Tex.  Sup.)  13  S.  W.  1025. 
S04  City  Ins.  Co.  y.  Commercial  Bank,  68  111.  348. 
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not  bound  by  the  construction  of  the  will  adopted  by  the  courts  of 
Pennsylvania,  although  the  testator  was  domiciled  therc.^*' 

It  is  indeed  a  general  principle  that  a  judgment  rendered  in  one 
state  construing  a  will  is  not  conclusive  as  to  the  title  to  land  situ- 
ated in  another  state,  which  title  depends  upon  the  construction  of 
the  will.^**  Thus,  a  decision  by  the  courts  of  the  domicile  of  a  tes- 
tator that  his  will  worked  a  conversion  into  personalty  of  all  his  real 
property,  wherever  situated,  is  not  conclusive  upon  the  courts  of  a 
sister  state  in  respect  to  the  effect  of  the  will  upon  the  title  to  real 
property  in  the  latter  state.*^^  So,  the  proceedings  of  a  probate 
court  in  Louisiana,  adjudicating  as  to  a  succession  embracing  real 
and  personal  property  of  the  deceased  in  that  state,  and  mentioning* 
but  not  appraising,  claims  to  real  estate  in  Texas,  are  not  in  rem  as 
to  the  Texas  lands,  and  a  finding  in  such  proceedings  as  to  heirship 
is  not  res  judicata  as  to  such  land^.**^® 

There  is,  however,  an  indirect  way  in  which,  in  certain  cases,  the 
decree  of  a  court  of  equity  may  affect  the  title  to  land  lying  in  an- 
other state.  A  chancery  court  in  one  state,  having  acquired  juris- 
diction over  the  persons  of  the  litigants,  may  enforce  a  trust,  or  the 
specific  performance  of  a  contract,  in  relation  to  lands  situate  in  an- 
other state.  And  although  the  decree  in  such  case,  or  the  deed  of  a 
master  executed  in  pursuance  thereof,  cannot  operate  to  transfer  the 
title  to  such  lands,  yet  the  decree  is  binding  upon  the  consciences  of 
the  parties,  and  it  concludes  them  in  respect  to  all  matters  and  things 
properly  adjudicated  and  determined  by  the  court.  And  when  the 
decree  in  such  case  finds  and  determines  the  equities  of  the  parties 
in  respect  to  such  land,  and  directs  a  conveyance  by  the  parties  in 
accordance  with  their  equities,  such  decree,*  although  no  conveyance 
has  been  executed,  may  be  pleaded  as  a  cause  of  action,  or  as  a 
ground  of  defense,  in  the  courts  of  the  state  where  the  land  is  situat- 
ed.   And  it  is  entitled,  in  the  court  where  so  pleaded,  to  the  force  and 

106  McCartney  v.  Osburn,  118  111.  408,  9  N.  E.  210. 
loe  Cooper  v.  Hayes,  96  Ind.  386. 

107  Clarke  v.  Clarke,  178  U.  S.  186,  20  Sup.  Ct,  873,  44  L.  Ed.  1028,  afflmta? 
Appeal  of  Clarke,  70  Conn.  195,  39  Atl.  155. 

108  Branch  v.  Texas  Lumber  Manurg  Co.,  6  C.  C.  A.  92,  56  Fed.  707; 
dapp's  Ex'rs  V.  Branch,  11  Tex.  Civ.  App.  203,  32  S.  W.  735. 
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effect  of  record  evidence  of  the  equities  therein  determined,  unless  it 
be  impeached  for  fraud.^*'  It  is  also  held  that  a  court  of  equity,  hav- 
ing jurisdiction  of  the  parties,  has  power  to  compel  the  defendant  to 
release  and  discharge  an  apparent  cloud  upon  the  title  to  land  situ- 
ated in  another  state.*^*  On  the  same  principle,  if  a  title  or  power 
affecting  lands  in  another  state  was  obtained  by  duress  or  fraud,  a 
personal  decree  may  be  had,  upon  proper  averments,  vacating  such 
title  or  power.  Or  if  such  lands  have  been  converted  into  money, 
or  money  has  been  realized  from  them,  by  one  acting  under  a  fraud- 
ulent title  or  power,  he  can  be  compelled  to  account,  either  in  law  or- 
in  equity,  as  the  nature  of  the  accounts  or  the  character  of  the  relief 
may  require.*^^ 

I  873.    Form  of  Aetioa  on  Stater  Stato  Jadgineiit. 

A  judgment  of  a  court  of  a  sister  state  is  entitled,  under  the  con- 
stitution and  laws  of  the  United  States,  to  all  the  dignity  of  a  record, 
in  respect  to  matters  of  pleading  and  evidence.  Consequently  an 
action  of  assumpsit  will  not  lie  upon  such  a  judgment.  The  declara- 
tion must  be  in  debt,  counting  upon  the  judgment  as  a  record.^^^     A 

109  Burnley  y.  Stevenson,  24  Ohio  St  474,  15  Am.  Rep.  621;  Newton  v. 
Bronson,  13  N.  Y.  587,  67  Am.  Dee.  89.  In  another  state,  it  Is  said  that,  while 
a  chancery  court,  after  acquiring  personal  Jurisdiction  of  a  party  in  a 
proper  case,  may  decree  performance  of  contracts  relating  to  lands  lying 
in  another  state,  yet,  if  the  party  fails  to  convey  in  obedience  to  the  decree, 
the  decree  does  not  affect  the  legal  title  to  the  lands.  Winn  v.  Strickland,  94 
Fla.  610,  16  South.  606.  And  see  Bullock  y.  Bullock,  52  N.  J.  £q.  561,  30 
Atl.  676,  27  L.  K.  A.  213,  46  Am.  St.  Rep.  528.  In  Iowa,  it  was  held  that  a 
Judgment  in  an  action  brought  in  a  foreign  state  to  set  aside  a  deed  to  lands 
In  Iowa  did  not  settle  the  title  to  said  lands  as  to  defendants  Hying  in  Iowa 
who  did  not  appear  in  said  actioUi  where  such  Judgment  did  not  purport 
to  act  upon  the  land,  though  it  ordered  a  defendant  who  did  appear  to  ex- 
ecute a  deed  of  such  lands  to  the  plaintiff  in  that  action,  and  enjoined  the 
other  defendants  from  prosecuting  an  action  in  Iowa  affecting  the  title  to 
said  land,  and  It  appeared  that,  prior  to  said  action,  plaintiff  therein  had 
conveyed  the  lands  to  his  wife.  Blackman  y.  Wright  96  Iowa,  541,  65  N. 
W.  843.    And  see  Norton  y.  House  of  Mercy,  41  O.  C.  A.  396,  101  Fed.  382. 

iioRemer  y.  Mackay  (C.  a)  35  Fed.  80. 

Ill  Rose  y.  Gibson,  71  Ala.  35. 

lit  Boston  India  Rubber  Factory  y.  Holt,  14  Vt.  92;  Morehead  ▼.  Grisham, 
13  Ark.  431;  Tompkinp  y.  Craig  (O.  O.)  102  Fed.  69;  McKim  y.  Odora,  12  Me. 
94;  Smith  y.  Eander,  58  Mo.  App.  61;  Belford  y.  Woodward,  55  111.  App.  307. 
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certain  early  case  advanced  the  opinion  that  the  action  might  be 
either  debt  or  assumpsit,  but  could  not  be  case.^*'  But  it  must  be 
perfectly  apparent  that  the  only  proper  form  is  debt* 

§  874.    Requisites  of  Deelaration. 

A  complaint  declaring  on  a  judgment  of  another  state  is  sufficient 
in  matter  of  description  when  it  sets  forth  the  court  in  which  the 
judgment  was  rendered,  the  place  where  the  court  was  held,  the 
names  of  the  parties,  the  date  of  the  judgment,  and  the  amount 
recovered.^**  The  record  of  a  judgment  of  a  "court  of  common 
pleas"  of  a  county,  in  another  state,  in  the  absence  of  evidence  to 
the  contrary,  is  to  be  regarded  as  a  judgment  of  a  court  of  general 
jurisdiction,  and  is  entitled  to  every  presumption  in  favor  of  its  validity 
and  regularity.^^*  In  regard  to  the  question  of  how  much  of  the 
record  of  the  judgment  sued  on  must  be  set  out  by  the  plaintiff  in 
his  declaration  or  in  evidence,  it  has  been  asked:  "May  not  the 
plaintiff  bring  his  action  upon  an  incomplete  record ;  as,  for  instance, 
upon  a  transcript  of  the  judgment  only,  or  upon  so  much  of  the  rec- 
ord as  to  show  only  that  the  court  had  jurisdiction  of  the  person  and 
matter,  and  that  a  judgment  was  rendered  ?  It  is  much  to  be  doubted 
whether  the  defendant  could  compel  him  to  produce  the  remainder  of 
the  record  or  a  copy  of  it.  The  defendant  could  plead  any  of  the 
pleas  permitted  in  such  case,  and  thus  perhaps  compel  the  plaintiff 
to  show  the  rest  of  the  record  as  a  matter  of  evidence.  Thus  the 
defendant  could  plead  nul  tiel  record ;  or  perhaps  that  the  court  had 
no  jurisdiction  of  the  person  or  matter,  or  that  defendant  was  not 
served  and  did  not  appear;    or  that  the  judgment  was  obtained  by 

1"  Garland  v.  Tucker,  1  Bibb  (Ky.)  361. 

114  Andrews  v.  Flack,  88  Ala.  290,  6  South.  907;  Davis  v.  Lane,  2  Ind.  548, 
54  Am.  Dec.  458;  Fisher  v.  Fielding.  07  Conn.  91,  34  Atl.  714,  32  L.  R.  A. 
230,  52  Am.  St.  Rep.  270;  Thurmond  v.  Bank  of  State  of  Georgia  (Tex.  Civ. 
App.)  27  S.  W.  317;  Whitley  v.  General  Electric  Co.,  18  Tex.  Civ.  App.  674, 
45  S.  W.  959.  In  a  suit  on  a  Judgment  of  a  sister  state,  it  is  sufficient  to 
aver  that  the  judgment  was  duly  rendered;  it  will  be  presumed  that  the 
judgment  was  valid,  untU  the  contrary  is  shown.  Stephens  v.  Roby,  27  Miss. 
744.  It  an  action  on  a  foreign  judgment  on  a  note,  the  note  need  not  be 
Incorporated  in  the  declaration  or  statement  of  claim.  Higg  v,  Charlton,  25 
Pa.  200;   First  Nat.  Bank  v.  Crosby,  179  Pa.  03,  30  Atl.^155. 

iiepringle  T.  Woolworth,  90  N.  Y.  502. 
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fraud;  and  thus  he  might  render  it  necessary  for  the  plaintiff  to  pro- 
duce Other  parts  and  even  the  whole  of  the  record.  The  plaintiff  can 
by  pleading  be  compelled  to  show  enough  to  prove  a  valid  judgment 
recovered,  but  we  cannot  see  that  he  can,  by  motion,  be  obliged  to 
produce  any  particular  part  of  the  record."  ^^® 

I  875.    ATerrlnK  Jurisdiotlon* 

It  is  a  well  settled  rule  that,  in  bringing  suit  on  a  judgment  ren- 
dered by  a  court  of  record  in  another  state,  it  is  not  necessary  for  the 
plaintiff  to  aver  that  the  court  had  jurisdiction  either  of  the  person 
or  subject-matter,  or  to  set  out  the  facts  conferring  jurisdiction ;  for 
jtirisdiction  is  presumed  to  have  existed  until  the  contrary  is  clearly 
shown  by  way  of  defense  to  the  action.**'  It  is  proper,  however,  and 
perhaps  necessary,  to  allege  that  the  court  rendering  the  judgment 
was  one  of  general  jurisdiction,  or  a  court  of  record,  or  to  describe 
it  in  such  terms  that  this  fact  may  appear  as  a  necessary  inference. 
Upon  an  averment  of  this  kind,  the  plaintiff  may,  for  the  purposes 
of  his  pleading,  rely  upon  the  same  presumption  which  would  avail 
him  if  he  were  declaring  upon  the  judgment  in  the  same  state  m 
which  it  was  rendered,  and  leave  the  defendant  to  plead  and  prove 

11  •Johnson  v.  Butler,  2  Iowa,  535,  548.  And  see  HaU  v.  Mackay.  78  Tex. 
248.  14  S.  W.  615. 

iiTShumway  v.  StUlman,  4  Cow.  (N.  Y.)  292,  15  Am.  Dec.  374;  Butcher 
T.  Bank  of  Brownsville,  2  Kan.  70,  83  Am.  Dee.  446;  Williams  v.  Preston,  3 
J.  J.  Marsh.  (Ky.)  600,  20  Am.  Dec.  179;  Reid  v.  Boyd,  13  Tex.  241,  65  Am. 
Dec.  61;  Dunbar  v.  Hallowell,  34  111.  168;  Rae  v.  Hulbert,  17  lU.  572; 
Horton  v.  Critchlield,  18  111.  133,  65  Am.  Dec.  701;  Graydon  v.  Justus,  24 
La.  Ann.  222;  Mink  v.  Shaffer,  124  Pa.  280,  16  Atl.  805;  Mills  v.  Stewart, 
12  Ala.  90;  Gunn  v.  Howell,  27  Ala.  663,  62  Am.  Dec.  785;  Scott  v.  Coleman, 
5  Liitt  (Ky.)  350,  15  Am.  Dec.  71;  Bank  of  United  States  v.  Merchants' 
Bank,  7  GiU  (Md.)  415;  Phelps  v.  Duffy,  11  Nev.  80;  Crane  y.  Crane,  19  N. 
Y.  Supp.  691;  Halstead  v.  Black,  17  Abb.  Prac.  (N.  Y.)  227;  Henry  v.  Allen, 
82  Tex.  35,  17  S.  W.  515;  Gates  v.  Newman,  18  Ind.  App.  392,  46  N.  E.  654; 
Kunze  V.  Kunze,  94  Wis.  54,  68  N.  W.  391,  59  Am.  St.  Rep.  857;  Bruckman 
V.  Taussig,  7  Colo.  561,  5  Pac.  152.  In  a  few  states,  a  contrary  rule  pre- 
vails, and  it  is  held  to  be  necessary  to  set  forth  the  facts  showing  Jurisdic- 
tion. See  Dodd  v.  GroU,  8  Ohio  Cir.  Dec.  334;  WUhehn  v.  Parker,  17  Ohl3 
C'ir.  Ct  R.  234;  Gebhard  v.  Gamier,  12  Bush  (Ky.)  321.  23  Am.  Rep.  721. 
In  Minnesota,  the  early  case  of  Kams  v.  Kunkle.  2  Minn.  313  (Gil.  268),  ap- 
pears to  have  been  overruled  by  the  decision  in  Gunn  v.  Peakes,  36  Minn. 
177,  30  N.  W.  466,  3  Am.  St  Rep.  061. 
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want  of  jurisdiction  if  he  can.^"  In  a  case  where  the  complaint 
alleged  that,  at  a  date  named,  "at  Baltimore,  in  the  state  of  Mary- 
land, the  Baltimore  City  Court,  being  a  court  of  general  jurisdiction, 
in  an  action  therein  pending  between  the  above-named  plaintiff  and 
defendant,  by  its  judgment  duly  given  and  made,  adjudged  that  the 
plaintiff  have  and  recover  of  the  defendant  the  sum  of  $10,350,"  it 
was  held  that  this  was  a  sufficient  averment  of  the  jurisdiction  of 
that  court.^^*  Again,  where  the  judgment  was  alleged  to  have  been 
rendered  by  the  "Boone  County  circuit  court  in  the  state  of  Indiana," 
it  was  held  unnecessary  to  allege  in  direct  terms  that  such  court  was 
a  court  of  general  jurisdiction,  for  judicial  notice  would  be  taken  of 
the  fact  that  the  circuit  courts  of  a  sister  state  were  courts  of  that 
character.**®  If,  however,  it  should  appear  from  the  record  that  the 
judgment  was  against  a  non-resident,  it  seems  that  an  exception 
must  be  made  to  the  general  rule.  Thus  where,  in  a  declaration  on 
a  judgment  rendered  by  a  court  in  Louisiana,  the  same  being  a  court 
of  general  jurisdiction,  it  appeared  that  the  defendants  were  residents 
of  New  Hampshire  when  the  judgment  was  rendered,  it  was  held 
that  the  failure  of  the  plaintiff  to  allege  that  they  were  duly  served 
with  notice  of  the  suit,  or  that  they  appeared  and  answered  thereto, 
made  the  declaration  demurrable.***  And  it  is  further  to  be  observed 
that  if  the  court  rendering  the  judgment  was  one  of  limited,  inferior, 
or  statutory  jurisdiction,  or  if  the  proceedings  were  in  derogation  of 
the  common  law,  jurisdiction  will  not  be  presumed,  but  must  be 
affirmatively  shown  by  the  face  of  the  record  or  fully  and  distinctly 
pleaded  and  proved.***     For  even  in  the  case  of  domestic  judgments, 

iisTenney  v.  Townsend,  9  Blatchf.  274,  Fed.  Cas.  No.  13,832. 
11*  Meredith  v.  Santa  Clara  Mining  Ass'n,  56  Cal.  178. 
i»o  jSpecklempyer  v.  Dailey,  23  Neb.  101.  36  N.  W.  356,  8  Am.  St  Rep. 
119. 

121  Wilbur  V.  Abbot  (C.  O.)  6  Fed.  814;  Gude  v.  Dakota  Fire  &  M.  Ins. 
Co.,  7  S.  D.  644.  65  N.  W.  27,  58  Am.  St.  Rep.  860. 

122  Gay  V.  Lloyd.  1  G.  Greene  (Iowa)  78,  46  Am.  Dec.  499;  Gunn  v.  Howell, 
27  Ala.  663.  62  Am.  Dec.  785;  Pelton  v.  Platner,  13  Ohio,  209,  42  Am.  Dec. 
197;  Commonwealth  v.  Blood,  97  Mass.  538;  Grant  v.  Bledsoe,  20  Tex.  456; 
Ellis  V.  White.  25  Ala.  540;  Sheldon  v.  Hopkins,  7  Wend.  (N.  Y.)  435.  And 
see  Snyder  v.  Snyder,  25  Ind.  399;  Etz  v.  Wheeler,  23  Mo.  App.  449;  Mc- 
Laughlin V.  Nichols,  13  Abb.  Prac.  (N.  Y.)  244;  Archer  v.  Romaine,  14  Wis. 
375. 
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as  we  have  already  seen,  there  can  be  no  presumption  in  favor  of  the 
jurisdiction  of  such  courts,  unless  all  the  facts  necessary  thereto  ap- 
pear on  the  face  of  the  proceedings.^** 

fi  878.    Avtl&eiitloatioii  of  Reoord. 

The  act  of  congress  provides,  "That  the  records  and  judicial  pro- 
ceedings of  the  courts  of  any  state  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States,  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magistrate, 
as  the  case  may  be,  that  the  said  attestation  is  in  due  form."  ^** 
The  specific  directions  of  this  statute  must  be  followed  in  authenti- 
cating a  record  from  one  state  to  another.  Also  it  governs  the  ad- 
missibility of  records  from  the  state  courts  when  pleaded  or  given 
in  evidence  in  the  federal  courts.^**  It  has  been  held  that  the  legis- 
lature of  a  state  may  control  the  mode  of  authentication  of  the  rec- 
ords and  judicial  proceedings  of  other  states,  within  its  own  limits 
and  in  its  own  courts, — that  the  method  of  authentication  prescribed 
by  congress  is  not  exclusive  of  any  that  the  states  may  adopt  in  their 
own  courts.^'*  But  the  true  doctrine  appears  to  be  that  while  any 
state,  for  the  purposes  of  its  own  courts,  may  dispense  with  any  ele- 
ment of  the  authentication  directed  by  the  act,  so  as  to  receive  a 
record  which  is  certified  in  a  less  formal  or  less  complete  manner 
than  the  statute  contemplates,  yet  it  has  no  power  to  add  to  the 
requirements  of  the  law,  so  as  to  require  a  more  formal  or  more 
detailed  authentication  than  that  prescribed;  and  if  any  record  is 
authenticated  in  a  manner  which  exactly  complies  with  the  act  of 
congress,  no  state  court  could  refuse  to  admit  it,  whatever  might 
be  the  provisions  of  the  state  law.**^     Where  an  action  is  brought  on 

i2»  8ee  supra,  vol.  1,  §  282 

"*  Act  May  2«,  171K)  (1  Stat.  122;    Rev.  St.  §  905). 

12B  u.    S.   V.   Biebusch    (C.    C.)   1   Fed.   213. 

i2«Latterett  v.  Cook,  1  Iowa,  1,  63  Am.  Dec.  428;  Ellis  v.  Ellis,  55  Minn. 
401.  56  N.  W.  10r)6,  23  L.  R.  A.  287,  43  Am.  St.  Rep.  514. 

"T  Kingman  v.  Cowles,  103  Mass.  283;  Parke  v.  Williams,  7  Oal.  247; 
McMiUen  v.  Lovejoy,  115  111.  498,  4  N.  E.  772.  A  transcript  of  a  Judgment 
from  another  state,  duly  authenticated  by  the  proper  officers.  Is  admissible, 
and  is  sufficient  evidence  of  the  validity  of  the  Judgment,  though  it  does  not 

nao7^ 


§    877  LAW  OP  JUDGMENTS.  (Cll.  21 

a  judgment  of  a  sister  state,  and  a  transcript  of  the  judgment  is 
attached  to  the  petition  and  made  a  part  thereof,  it  is  not  necessary 
that  the  transcript  should  be  authenticated  as  prescribed  by  the  act 
of  congress  or  by  the  state  laws.  "As  an  exhibit,"  said  the  supreme 
court  of  Kansas  in  making  this  ruling,  "it  was  not  necessary  that 
the  copy  of  the  judgment  should  be  authenticated  at  all.  The  alle- 
gations of  the  petition  answered  the  purpose  for  the  time  being  of  a 
due  authentication  of  the  judgment.  If  the  judgment  had  been  de- 
nied by  a  pleading  verified  by  an  affidavit,  and  if  it  had  become 
necessary  to  prove  the  judgment,  then  it  would  have  been  necessary 
that  the  transcript  of  the  judgment  offered  in  evidence  should  be 
properly  authenticated."  ^*'  If  a  state  should  go  out  of  the  Union,  so 
as  to  stand  in  the  relation  of  a  foreign  government  for  a  time,  yet, 
upon  its  return  to  the  Union  again,  all  judgments  rendered  while  it 
was  in  such  position  of  a  foreign  government  must  be  authenticated 
in  the  same  way  as  other  state  records.^** 

§  877.    OompleteaeM  of  Beeord. 

It  IS  necessary  that  the  transcript  produced  should  be  a  complete 
copy  of  the  record  in  the  case,  and  not  merely  a  transcript  of  the 
minutes  or  of  part  of  the  record.^*®  But  if  the  clerk  certifies  that  the 
transcript  is  "truly  taken  and  correctly  copied"  from  the  records  in 
his  office,  or  uses  words  of  similar  import,  it  will  be  presumed  that 
the  transcript  is  a  correct  copy  of  the  entire  record.^**  The  existence, 
loss,  and  contents  of  the  petition  and  citation  in  the  foreign  action 
may  be  shown  by  the  clerk  of  the  court  who  issued  the  citation  and 
the  attorneys  who  prepared  the  petition.^**     Where  the  plaintiff  sets 

appear  that  the  Judgment  or  the  minutes  of  the  court  were  signed  by  the 
Judge.  Dean  y.  Stone,  2  OkL  1,  35  Pac.  578;  McFarland  v.  FTicks,  99  Ga. 
104,  24  B.  B.  868. 

128  White  V.  Treon.  25  Kan.  484. 

120  steere  v.  Tenney.  60  N.  H.  461. 

i»oi»epln  V.  Lachenmeyer,  45  N.  Y.  27.  And  see  Missonrl  Glass  Co.  t. 
Gregg  (Tex.  App.)  16  S.  W.  174;  Gunn  v.  Peakes,  36  Minn.  177,  30  N.  W.  46(5, 
1  Am.  St.  Kep.  001;  Bowman  v.  Hekla  Fire  Ins.  Ck).,  58  Minn.  173,  59  X.  W. 
94a;   Williams  v.  Williams,  53  Mo.  App.  617. 

131  Reber  v.  Wright,  68  Pa.  471;  Ferguson  v.  Harwood,  7  Cranch,  406;  S 
U  Ed.  386.    See,  also.  Blair  v.  Caldwell,  3  Mo.  353. 

i»2   Bailey  v.  Martin,  119  Ind,  103,  21  N.  B.  340. 
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out,  by  way  of  inducement,  a  judgment  of  a  sister  state  and  an  affirm- 
ance thereof  on  error  in  the  appellate  court,  and  the  defendant  pleads 
nul  tiel  record  to  the  judgment  mentioned,  without  specifying  which 
one,  an  exemplification  of  the  judgment  of  the  appellate  court,  which 
recites  the  record  of  the  judgment  below,  is  sufficient.^*' 

If  the  record  of  a  foreign  judgment  does  not  show  service  of  pro- 
cess, or  an  appearance  by  the  defendant  against  whom  suit  is  brought 
on  such  judgment  in  another  state,  the  record  is  not  admissible.*'* 
But  a  record  which  did  not  originally  show  service  on  the  defendant 
will  be  admissible  in  evidence  in  an  action  thereon  after  having  been 
amended  on  due  notice,  so  as  to  show  that  fact  affirmatively.*'* 
Where  the  action  is  brought  by  an  assignee  of  the  judgment,  a  cer- 
tified copy  of  the  assignment  recorded  in  the  court  where  the  judg- 
ment was  rendered,  and  made  a  part  of  the  record  of  the  judgment, 
is  competent  evidence  of  the  assignment.*'*  And  in  an  action  on  a 
judgment  of  another  state,  it  is  error  to  exclude  as  evidence  a  tran- 
script of  the  judgment  simply  because  it  is  without  a  caption.*'^  And 
so,  if  sufficient  appears  in  the  transcript  to  identify  the  actual  record 
with  the  record  sued  on,  it  is  immaterial  that  there  is  a  variance  in 
the  titles  as  given  in  the  transcript  and  in  the  petition.*"  So  also, 
in  an  action  on  a  judgment  of  a  sister  state,  a  clerical  misprision,  ap- 
parent on  the  face  of  the  judgment,  in  the  computation  of  the  amount, 
may  and  should  be  corrected.*'* 

I  878.    Attestation  of  Olerk,  and  Seal. 

The  general  opinion  appears  to  be  that  the  act  of  congress  only 
requires  that  the  attestation  of  the  clerk  shall  be  in  the  form  pre- 
scribed for  the  court  in  which  the  judgment  was  rendered,  and  that 
the  certificate  of  the  judge  that  the  clerk's  attestation  is  in  due  form 

188  Phipps  V.  Nye,  34  Miss.  330. 

184  Cunningham  v.  Spokane  Hydraulic  Co.,  18  Wash.  524,  52  Pac.  235. 

185  Cunningham  v.  Spokane  Hydraulic  Mln.  Co.,  20  Wash.  450,  55  Pac. 
750,  72  Am.  8t  Rep.  113. 

188  c^ughran  v.  Gllman,  81  Iowa,  442,  46  N.  W.  1005, 
18T  Taylor  v.  Smith  (Tenn.  Ch.  App.)  36  S.  W.  970. 
13  8  Brady  v.  Palmer,  19  Ohio  Cir.  Ct.  R.  687. 
138  Reynolds  v.  Powers,  96  Ky.  481,  29  S.  W.  299. 
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IS  conclusive.**®  But  in  a  case  in  New  York,  where  the  attestation 
was  signed  by  a  deputy  clerk,  instead  of  the  clerk  of  the  court,  it  was 
held  that  the  defect  was  not  cured  by  the  certificate  of  the  presiding 
magistrate  that  the  attestation  was  in  due  form  and  authorized  by 
the  state  law ;  for,  said  the  court,  it  is  immaterial  that  the  attestation 
conforms  to  the  law  of  the  state,  it  must  conform  to  the  act  of  con- 
gress.*** The  record  is  not  necessarily  invalidated  by  the  want  of 
the  attestation  of  the  person  who,  at  the  date  of  the  judgment,  held 
the  office  of  clerk  of  the  court  by  which  the  judgment  was  rendered; 
for  it  may  be  proved  by  a  copy  attested  by  the  clerk  of  another  court, 
to  whose  custody  the  record  has  been  by  law  transferred,  and  who  is 
the  proper  officer  to  make  and  certify  copies  thereof.**^  When  a  copy 
of  a  judgment  from  another  state,  offered  in  evidence,  is  partly  print eti 
and  partly  written,  but  has  the  clerk's  certificate  at  the  end  of  the 
written  part  only,  whether  the  certificate  applies  to  the  whole  roll  or 
to  the  written  part  alone  is  a  question  of  fact  to  be  determined  by 
inspection  and  examination  of  the  papers.***  It  is  not  necessary  for 
the  judge  to  certify  that  the  seal  annexed  to  the  record  is  the  seal  of 
the  court.    The  seal  is  self-proving,  and  it  will  be  presumed  that  it 

140  Ferguson  v.  Harwood,  7  Cranch,  408,  3  I*  Ed.  386;  Andrews  v.  Flack.  8S 
Ala.  294,  G  South.  907;  Grover  v.  GroTer,  30  Mo.  400.  Where  the  judge  H  ex 
officio  clerk  of  his  own  court,  both  certificates  of  authentication  specified  a« 
necessary  for  the  attestation  of  the  records  of  a  court  of  another  state  are  not 
required,  his  certificate  as  Judge  being  sufficient.  Wilson  v.  Phoenix  Powder 
Manuf  g  Co.,  40  W.  Va.  413,  21  S.  E.  ia35,  52  Am.  St  Rep.  890. 

141  Morris  v.  Patchln,  24  X.  Y.  394,  82  Am.  Dec.  311.  In  Pennsylvania  and 
Missouri,  also,  it  is  held  that  the  certificate  is  defective  and  insufficient  if 
made  by  a  deputy  instead  of  the  clerk  himself.  Ensign  v.  Kindred,  163  Pa. 
638,  30  Atl.  274;  Williams  v.  Williams,  53  Mo.  App.  017.  But  In  Ulinoifi. 
the  doctrine  appears  to  be  that  inquiry  should  be  mad'i  into  the  statutes  of 
the  state  from  which  the  record  comes,  and  if  they  are  found  to  authorise 
the  authentication  of  records  by  a  deputy  clerk,  his  certificate  will  be  suffi- 
cient.    Hull  V.  Webb,  78  111.  App.  (517. 

14  2  Folsom  V.  Blood,  58  N.  H.  11;  Thomas  v.  Tanner.  6  T.  B.  Mon.  (Ky.^  .'C 
In  a  case  where  the  certificate  to  the  record  of  a  Judgment  from  another  stat«' 
was  defective  for  want  of  the  signature  of  the  clerk  of  the  court  and  the 
defendant  pleaded  nU  del>et  and  "payment  with  leave,**  it  was  held  that. 
Inasmuch  as  the  former  plea  was  a  nullity,  and  the  latter  admitted  the  can:^ 
of  action,  the  plaintiff  was  entitled  to  recover,  notwithstanding  the  Irrefm- 
larity  of  the  certificate.    Curtis  v.  Hubbell,  8  Wkly.  Notes  Gas.  (I*a.)  367. 

143  Goodrich  v.  Stevens,  110  Mass.  170. 
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■ 

was  affixed  by  the  proper  officer  having  the  custody  of  it.***  The 
statute  is  broad  enough  to  cover  the  authentication  of  a  record  from 
a  court  which  does  not  possess  a  seal.  But  if  such  is  the  case,  it 
should  be  so  stated,  by  either  the  clerk  or  the  judge,  in  the  certifi- 
cate.**' Where  the  clerk  authenticated  the  record  by  his  signature 
and  private  seal,  stating  in  the  same  place  that  the  court  itself  had 
no  seal,  it  was  held  that  the  record  was  sufficiently  authenticated; 
the  private  seal  of  the  derk  was  surplusage,  and  would  not  vitiate 
the  certificate,  which,  without  it,  would  be  good  and  sufficient.*** 

S  870.    Certlflcate   of   JvdKe. 

An  objection  to  a  transcript  of  a  judgment  from  another  state, 
that  it  contains  no  certificate  of  the  presiding  judge  "that  the  attesta- 
tion is  in  due  form  of  law,"  must  be  specific.**^  This  certificate  is 
held  to  be  indispensable.***  And  it  must  be  annexed  to  the  exempli- 
fication of  the  record,  and  cannot  be  on  a  separate  piece  of  paper.*** 
If  the  judge  is  clerk  of  his  own  court,  he  must  first,  as  clerk,  attest 
the  record,  and  then  as  judge,  certify  that  the  attestation  is  in  due 
form,  in  all  respects  the  same  as  if  the  two  offices  were  filled  by  dis- 
tinct persons.***  But  it  is  not  necessary  that  the  official  character  of 
the  judge  certifying  the  record  should  be  evidenced  by  the  certificate 
of  the  governor  under  the  great  seal  of  the  state,  nor  that  the  clerk 
of  the  court  should  certify  under  his  hand  and  seal  of  office  that  the 
certifying  judge  is  duly  commissioned  and  qualified  to  act.***  The 
record  should  not  be  rejected  because  the  certificate  does  not  show 
that  the  judge  signing  it  is  the  sole  judge  or  the  chief  judge  of  the 
circuit,  unless  from  the  record   it  affirmatively  appears  that  there 

1*4  Ducommun  v.  Hysinger,  14  111.  249;    Hull  v.  Webb,  78  111.  App.  617. 

145  Craig  V.  Brown,  Pet.  C.  C.  352,  Fed.  Cas.  No.  3,328;  Klrkland  v.  Smith, 
2  Mart.  (N.  S.;  La.)  497. 

i4«  Flourenoy  v.  Durke,  2  Brev.  (Conn.)  25G. 

14T  JDworak  v.  More,  25  Neb.  TJo,  41  N.  W.  777. 

i4«Hutchins  v.   Gerrish,  52  N.   H.   205,   13  Am.   Rep.   19. 

!*•  Norwood  v.  Cobb,  20  Tex.  588. 

150  BiKsoIl  V.  rdwards,  5  Day  (Conn.)  363,  5  Am.  Dec.  166;  Catlin  v.  Under- 
hlU,  4  McLean,  199,  Fed.  Cas.  No.  2,523.  But  compare  Wilson  v.  Phoenix 
Powder  Manuf  g  Co.,  40  W.  Va.  413,  21  S.  E.  1035,  52  Am.  St.  Rep.  890. 

191  Kinsley  v.  Rumbough,  96  N.  O.  193,  2  S.  E.  174;  McAllister  v.  Singer 
Manofg  Co.,  64  Ga.  622. 
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were  other  judges  of  such  circuit.*'*  But  where  a  court  comprises 
several  judges,  each  of  whom,  in  turn,  acts  as  chief  judge,  on  a  sys- 
tem of  rotation,  it  does  not  belong  to  any  of  them  to  certify  a  record 
for  use  in  another  state,  but  only  to  the  one  who,  at  the  time,  is  act- 
ing as  chief  judge.***  In  a  case  where  the  clerk's  certificate  to  a 
record  from  an  inferior  court  of  another  state,  was  authenticated  by 
the  signatures  of  five  persons  who  all  styled  themselves  "presiding 
justices"  of  the  court,  the  court  where  the  record  was  offered  in  evi- 
dence looked  into  the  laws  of  that  state,  and  found  that  the  judges 
of  that  tribunal  were  apparently  all  equal,  and  that  no  one  of  them 
was  president  or  chief  of  the  court.  And  it  was  accordingly  held 
that  the  mode  of  authentication,  being  adapted  to  the  circumstances 
of  the  case,  was  within  the  meaning  of  the  act  of  congress  and  was 
sufficient.*** 

I  880.    Amomit  of  Reeovery;    Intereit. 

At  the  common  law  no  judgments  carried  interest.  In  the  absence 
of  proof  to  the  contrary,  the  common  law  is  presumed  to  furnish  the 
rule  of  decision  in  a  sister  state.  And  therefore,  in  an  action  on  a 
judgment  of  a  sister  state,  no  interest  can  be  allowed  on  the  judg- 
ment, unless  evidence  is  presented  of  a  statute  of  that  state  changing 
the  common  law  rule  in  this  respect.***  But  in  a  case  where  the  stat- 
ute provided  that  interest  on  any  judgment  of  any  court  should  be 
allowed  at  the  rate  of  six  per  cent,  from  the  rendition  of  the  judg- 
ment to  payment,  it  was  held  that,  in  a  suit  on  a  sister  state  judg- 
ment such  interest  was  properly  allowed,  although  there  was  no  proof 
of  the  statute  in  relation  to  interest  in  the  state  where  the  judgment 
was  rendered.***  And  where  a  judgment  in  one  state  bears  interest 
on  the  amount  by  its  terms,  such  interest  may  be  recovered  in  another 

1B2  Keyes  v.  Mooney,  13  Or.  179,  9  Pac.  400. 

iBssiiaw  V.  Hurd,  3  Bibb  (Ky.)  371. 

164  Aniold  V.  Frazier,  5  Strob.  (S.  C.)  33. 

156  Thompson  v.  Monrow.  2  Cttl.  99,  56  Am.  Dec.  318;  Cavender  ▼.  Gnild, 
4  Cal.  250;  Harrison  v.  Harrison,  20  Ala.  629,  56  Am.  Dec.  227.  But  see 
per  contra,  Hopkins  v.  Shepard,  129  Mass.  600;  Williams  v.  President,  etc., 
of  American  Bank,  4  Mete.  (Mass.)  317;  Barrlnger  v.  King,  5  Gray  (Mass.) 
9;  Maliurin  v.  Bickford,  6  N.  H.  567;  Warren  v.  McCarthy,  25  III  95;  Reyn- 
olds V.  Powers  (Ky.)  29  S.  W.  299. 

106  shickle  v.  Watts,  94  Mo.  410.  7  S.  W.  274. 

(1312) 


Ch.  22)  JUDOMBNTS  OF  COURTS  OF  A  SISTER  STATB.  §   SSI 

State   without  showing  that  judgments  ordinarily  carry  interest  by 
the  laws  of  the  state  where  the  particular  judgment  was  rendered.^^'^ 


Part  III.     Defenses  to  Action  on  Sister  State  Judgments. 

S  881.  *  Objeetioni  to  Character  of  Judsment. 

Since  a  judgment  rendered  in  one  of  the  states  is  entitled  to  the 
same  faith  and  credit  in  every  other  state  which  it  receives  at  home, 
it  follows  that,  in  an  action  upon  such  judgment,  no  defenses  are 
admissible  except  such  as  could  be  set  up  in  an  action  on  the  same 
judgment  in  the  state  of  its  rendition,  and  except  the  defense  of  want 
of  jurisdiction  and  perhaps  fraud.  But  we  have  seen  that  the  judg- 
ment must  be  a  valid  one,  and  in  full  force  and  virtue,  in  order  to 
constitute  a  cause  of  action.  Hence  the  defendant  may  show  that 
the  judgment  is  absolutely  void,  or  was  rendered  by  an  unlawful  body 
assuming  to  be  a  court,  or  has  been  reversed  or  set  aside,  or  that  its 
collection  has  been  enjoined,  or  that  there  is  not  enough  to  constitute 
a  judgment,  or  any  other  circumstance  negativing  the  existence  of  a 
legal  and  subsisting  sentence.  For  instance,  he  may  show  that  since 
the  joining  of  the  issue,  the  judgment  sued  on  has  been  vacated. '^''^ 
It  is  also  open  to  him  to  defend  on  the  ground  that  the  adjudication  in 
question  is  merely  interlocutory  and  nol  the  proper  foundation  for  a 
suit;  ^^^  or  that  it  was  rendered  upon  a  summary  proceeding,  in  dero 
gation  of  the  common  law,  and  not  enforceable  beyond  the  local  ju- 
risdiction; ^•^  or  that  it  was  given  for  a  penalty  or  forfeiture,  or  upon 
a  violation  of  the  local  police  regulations  of  the  state  where  ren- 

ifiT  Hudson  V.  Dally,  13  Ala.  722. 

168  Kinsey  v.  Ford,  38  Barb.  (N.  Y.)  195.     • 

130  Supra.  $  8(57. 

160  Supra,  f  867.  But  a  judgment  entered  by  the  clerk  of  the  court,  !n  a 
default  ease,  on  the  filing  of  the  summons  and  complaint  and  proof  of  service 
of  summons,  and  that  no  answer  or  demurrer  had  been  filed,  if  authorized 
by  the  law  of  the  state  where  such  Judgment  is  entered,  Is  a  Judicial  act  or 
proceeding,  within  the  meaning  of  the  constitution,  and  is  entitled  to  due  rec- 
ojruition  in  the  courts  of  other  states.  Fred  Miller  Brewing  Co.  v.  Capital  Ins. 
Co.,  Ill  Iowa,  590,  82  N.  W.  1023,  82  Am.  St.  Kep.  529.  On  the  question 
whether  a  decree  made  In  a  proceeding  on  habeas  corpus  can  have  any  op- 
erative effect  or  binding  force  in  another  state,  see  People  v.  Dewey,  23  Misc* 
Rep.  2U7.  50  N.  Y.  Supp.  1013;    Slack  v.  Terrlne,  9  App.  D.  C.  128. 
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dered ;  *•*  or  that  it  puq>orts  to  affect  the  title  or  right  to  real  prop- 
erty situate  beyond  the  territorial  jurisdiction  of  the  court.^®*  These, 
and  similar  defenses,  do  not  involve  any  impeachment  of  the  judgment 
on  its  merits,  which  is  really  all  that  the  constitution  forbids."'  So  a 
defendant  sued  in  Michigan  on  a  judgment  rendered  in  Ohio  on  a 
cognovit,  may  prove  any  defense  which  in  the  latter  state  would  be  a 
good  ground  for  setting  aside  the  judgment,  or  for  an  order  to  deliver 
up  the  cognovit  to  be  cancelled.*** 

S  882.    Pendency  of  Appeal. 

If,  by  the  law  of  the  state  in  which  a  judgment  is  obtained,  an 
appeal  does  not  operate  as  a  supersedeas  or  stay  proceedings  on  the 
judgment  in  that  state,  the  conclusiveness  of  the  judgment  is  not 
thereby  impaired,  and  the  pendency  of  such  appeal  is  no  bar  to  an 
action  on  the  judgment  in  another  state.**'  And  in  order  to  ascer- 
tain the  effect  of  an  appeal  in  the  state  where  the  judgment  was  ren- 
dered, the  court  will  examine  the  laws  and  practice  of  that  state,  or 
even  take  judicial  notice  of  them  when  no  evidence  is  produced.*** 
But  it  is  proper  for  the  court  to  withhold  final  judgment  until  the 
appeal  shall  have  been  determined,  or  to  order  that  no  execution 
shall  be  issued  on  the  judgment  which  it  renders,  the  defendant  giv- 
ing  bonds  to  satisfy  the  judgment  and  pay  costs  in  case  the  appeal 
shall  be  determined  adversely  to  him.**^ 

1 6 1  Supra,  §^'  870.  871. 

162  Supra,  §  872. 

168  Supra,  §§  85«,  857. 

le*  Giddings  v.  Whittlesey,  2  Mich.  N.  P.  240. 

i«6  Faber  v.  Hovey,  117  Mass.  107,  19  Am.  Kep.  398;  Clark  v.  Child,  130 
Mass.  344;  Bank  of  North  America  v.  Wheeler,  28  Conn.  43:J.  73  An..  Dec. 
083:  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I.  411;  Union  Trust  Co.  v.  Roches- 
ter &  P.  K.  Co.  (C.  C.)  29  Fed.  G09;  Piedmont  &  Arlington  Life  Ins.  Co.  y. 
Ray,  75  Va.  821;  Rogers  v.  Hatch,  8  Nev.  35;  Woodbrldge  &  Turner  Engineer- 
ing Co.  V.  Ritter  (C.  C.)  70  Fed.  677;  Succession  of  Games,  45  La.  Ann.  1237, 
14  South.  233;  Dow  v.  Blake,  148  111.  76,  35  N.  E.  761,  39  Am.  St  Rep.  156; 
Lonergau  v.  Lonergan,  55  Neb.  641,  76  N.  W.  16;  Taylor  v.  SheW:  39  Cal. 
536,  2  Am.  Rep.  478;  Falkner  v.  Franklin  Ins.  Ci.,  1  Phlla.  (Pa.)  183. 
loeraine  v.  Schenectady  Ins.   Co.,  11  R.  I.  411. 

167  Fiedmont  &  Arlington  Life  Ins.  Co.  v.  Ray.  75  Va.  821;  Paine  v. 
Schenectady  Ins.  Co.,  11  R.  I.  411;  Magnolia  Metal  Co.  v.  Sterlingworth  By. 
Supply  C^o.,  6  North.  Co.  R.  (Pa.)  358. 
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8  883.    Defense  eannot  be  Takem  on  the   Merits* 

The  judgment  of  a  competent  court  in  another  state,  as  we  have 
ah-eady  seen,  is  final  and  conclusive  upon  the  merits.  Consequently, 
in  an  action  upon  it,  no  defense  can  be  heard  which  goes  to  the 
merits  of  the  original  controversy.  In  other  words,  no  defense  can 
be  set  up  against  a  judgment  from  a  sister  state  which  might  with 
proper  diligence  have  been  interposed  in  the  action  in  which  the 
judgment  was  rendered.^**  Pleas,  for  example,  that  the  defendant 
was  an  infant,  that  he  was  not  a  partner  as  alleged,  that  he  did  not 
make  the  note  on  which  the  judgment  was  rendered,  that  he  had 
no  interest  in  such  note, — are  all  bad.*** 

§  884.    Nil  Debet  not  a  Good  Plea. 

In  an  action  on  a  judgment  recovered  in  a  sister  state,  nil  debet 
is  not  a  good  plea;  for  the  judgment  is  entitled  to  the  full  dignity 
of  a  record,  and  such  a  plea,  disregarding  the  conclusiveness  of  the 
adjudication,  would  throw  open  the  merits  of  the  controversy  to  a 
re-investigation ;  hence  the  only  proper  form  of  the  general  issue  in 
such  an  action  is  nul  tiel  record.*^®  Although  this  doctrine  is  fully 
established  by  the  decisions  of  the  federal  courts,  and  recognized 

• 

i««  Snow  V.  Mitchell,  37  Kan.  036,  15  Pac.  224;  Weir  v.  Vail,  05  Cal.  400, 
4  Pae.  422;  Powell  v.  Davis,  60  Ga.  TO;  Shannan  v.  Morton,  31  Ga.  34; 
Snyder  v.  Oritchlleld,  44  Neb.  00,  02  N.  W.  300;  Sammis  v.  Wiglitman,  31 
Ma.  10,  12  South.  520. 

i«»  Sharman  v.  Morton,  31  Ga.  34. 

170  Mills  V.  Duryee,  7  Cranch,  481,  3  L.  Ed.  411;  Hampton  v.  M^onnel, 
A  Wheat.  234,  4  L.  Ed.  378;  McEImoyle  v.  Oohen,  13  Pet.  312,  10  L.  Ed.  177; 
('hristnia.s  v.  Russell,  5  Wall.  21X),  18  L.  Ed.  475;  Maxwell  v.  Stewart,  22 
Wall.  77,  22  L.  Ed.  504;  Jacquette  v.  Hugunon,  2  McLean,  129,  Fed.  Gas.  No. 
r,liaj;  Westerwelt  t.  Lewis,  2  McLean,  511,  Fed.  Gas.  No.  17,440;  Newcomb 
V.  I'eck,  17  Vt.  302,  44  Am.  Dec.  340;  Hall  v.  Williams,  0  Pick.  (Mass.) 
232,  17  Am.  Dec.  356;  Brainerd  v.  Fowler,  119  Mass.  205;  Banli  of  North 
America  v.  Wheeler,  28  Conn.  433,  73  Am.  Dec.  083;    Shnmway  v.  Stillmau, 

4  Cow.  (N.  Y.)  292,  15  Am.  Dec.  374;  Evans  v.  Tatem,  9  Serg.  &  R.  (Pa.)  252, 
11  Aui.  Dec.  717;  Benton  v.  Burgot,  10  Serg.  &  R.  (Pa.)  240;  Jones  v.  Qualvor 
City  Mut.  F.  Ins.  Co.,  23  Pa.  Co.  Ct.  R.  529;  Marx  v.  Logue,  71  Miss.  DO."), 
15  South.  890;  Kemp  v.  Mundell,  9  Leigh  (Va.)  12;  Ilensley  v.  Force.  12 
Ark.  750;    Darls  v.  Lane.  2  Ind.  548,  54  Am.  Dec.  458;    Buchanan  v.  Port, 

5  Ind.  204;   Lawrence  v.  Jarvis,  32  Ul.  304;  Zepp  v.  Ilager,  70  111.  2*23. 
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and  accepted  in  a  great  majority  of  the  states,  there  are  still  one  or 
two  jurisdictions  in  which,  as  a  matter  of  local  practice,  nil  debet  is 
considered  a  good  plea  in  debt  on  a  judgment  rendered  in  another 
state.  In  these  states,  however,  under  that  plea,  no  inquiry  is  al- 
lowed to  be  made  into  the  merits  of  the  case,  but  only  into  the 
jurisdiction  of  the  court,  or  matters  in  discharge  of  the  judgment.*^^ 
Theoretically,  this  practice  does  not  comport  with  the  dignity  as- 
cribed to  the  judgment  as  a  record,  although  practically  it  docs  not 
enlarge  the  number  or  character  of  available  defenses. 

§  885.    Nnl  Tiel  Record. 

As  stated  in  the  preceding  section,  nirf  tiel  record  is  the  only 
proper  form  of  the  general  issue  in  an  action  on  a  judgment  rendered 
in  a  sister  state.  But  where  the  suit  is  upon  a  decree  in  chancery, 
it  is  held  that  this  is  not  a  good  plea.  For  proceedings  in  the  courts 
of  chancery  are  not  regarded  as  records,  at  least  at  common  law. 
In  such  a  case,  if  the  defendant  means  to  deny  the  existence  of  the 
decree,  he  should  frame  his  plea  so  as  to  meet  the  averment  in  the 
declaration,  and  the  tender  of  issue  should  conclude  to  the  country.*** 

f  886.    Incompleteness  of  Record* 

The  insertion  in  a  transcript  of  a  foreign  record  of  matters  which 
do  not  properly  belong  to  the  record  is  no  ground  for  the  suppres- 
sion of  the  entire  transcript.  Nor  will  such  transcript  be  suppressed 
on  the  ground  that  a  material  part  of  the  record  appears  to  have 
been  fraudulently  suppressed,  when  there  is  nothing  in  the  record 
to  show  that  the  omitted  part  was  attainable  by  the  clerk.  It  will 
be  presumed  that  the  omitted  papers  had  been  lost  or  destroyed, 
rather  than  that  they  were  fraudulently  withheld. *'• 

171  Wright  V.  Boynton,  37  N.  H.  9,  72  Am.  Dec.  319;   JiidkliJ«  v.  Tnloo 
Mut  Fire  Ins.  Co.,  37  N.  H.  470;   Beale  v.  Berryman,  30  N.  J.  Law,  216w 
IT  2  Evans  T.  Tatem,  9  Serg.  &  R.  (Pa.)  252,  11  Am.  Dec.  717. 
178  Gunn  V.  Howell,  35  Ala.  144.  73  Am.  Dec.  484. 
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§  887.    Want  of  Jvrisdiotion, 

It  is  well  settled  doctrine  that  if  the  court  which  renders  a  judg- 
ment has  no  jurisdiction  over  the  parties  or  the  subject-matter,  it  is 
always  open  to  the  defendant  to  show  this  fact  when  he  is  sued  on 
the  judgment  in  another  state.  In  such  a  case  he  is  not  to  be  con- 
fined to  the  single  plea  of  nul  tiel  record,  but  is  at  liberty  to  plead 
the  want  of  jurisdiction  specially.  For  instance,  he  can  show  that 
the  attorney  had  no  power  or  authority  to  confess  judgment  against 
him,  and  while  such  a  plea  is  pending,  it  is  error  to  render  judgment 
on  the  plea  of  nul  tiel  record.*'*  The  whole  subject  of  jurisdictional 
inquiries  will  be  fully  considered  in  the  next  division  of  this  chapter. 

f  888.    Personal  Disability  of  Defendant. 

As  to  whether  the  personal  disability  of  the  defendant,  at  the 
time  the  judgment  was  rendered  against  him,  is  a  good  defense  to 
an  action  on  such  judgment  in  another  state,  the  question  depends 
upon  the  status  of  the  judgment  in  the  state  of  its  rendition.  Its 
validity  must  be  tested  by  the  laws  of  that  state.  If  the  coverture, 
infancy,  or  insanity  is  regarded,  in  the  state  where  the  judgment  is 
rendered,  as  making  the  judgment  absolutely  void,  that  invalidity 
may  undoubtedly  be  shown  against  it  in  any  other  jurisdiction.  If 
on  the  other  hand,  the  rendition  of  a  judgment  against  such  a  per- 
son is  regarded,  in  the  state  where  it  is  given,  as  a  mere  irregularity 
or  error  in  fact,  having  no  greater  effect  than  to  make  the  judgment 
voidable  on  a  proper  direct  proceeding  for  that  purpose,  then  it  will 
not  be  a  good  defense  to  an  action  on  the  judgment  in  another 
state.*'*  This  rule  is  illustrated  by  a  case  ruled  in  Iowa.  The  ac- 
tion was  on  a  judgment  rendered  by  a  court  of  general  jurisdiction 
in  a  sister  state.  The  defendant  answered  that  the  judgment  was 
void  because  rendered  while  he  was  a  minor,  upon  a  contract  not 
made  for  necessaries;  that  he  did  not  appear  and  defend  said  suit 
by  guardian,  but  by  an  attorney,  whom  he  had  no  power  to  appoint ; 
that  said  court  therefore  acquired  no  jurisdiction  over  his  person  or 

17-1  Hlndman  v.  Mackall,  3  G.   Greene  (Iowa)   170. 

1T5  On  the  validity  of  such  Judgments,  Bee  supra,  vol.  1,  §§  188,  193,  205. 
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property;  and  that  upon  arriving  at  his  majority  he  disavowed  the 
said  judgment,  the  contract  upon  which  it  was  founded,  and  the 
appointment  of  said  atttorney.  The  trial  court  sustained  a  demurrer 
to  this  answer,  and  on  appeal  the  supreme  court  held  that  such 
action  was  right.  Wright,  C.  J.,  observed:  "The  demurrer  was 
properly  sustained.  Defendant's  remedy  was  by  writ  of  error  coram 
nobis  or  other  similar  process  in  the  court  where  the  judgment  was 
rendered.  If  there  was  an  error  in  fact  in  permitting  defendant  to 
appear  by  attorney,  when  a  minor,  it  was  an  irregularity,  and  as 
such  no  more  affected  the  validity  of  the  judgment  than  if  it  had 
been  an  error  in  law.  In  either  case,  the  error,  whether  of  law  or 
fact,  does  not  render  a  judgment  void ;  but  a  party  may  have  his 
remedy  in  the  state  where  the  judgment  was  rendered  either  in  the 
same  or  in  an  appellate  tribunal.  The  defense  cannot  prevail  here . 
for,  until  set  aside,  the  judgment  would  have  full  force  and  effect 
in  Ohio,  and  is  entitled  to  the  same  here.  The  error  does  not  go 
to  the  jurisdiction  of  the  court.*'  *^* 

§  889.    Error  tmd  IrregfaJmxitj. 


The  courts  will  not  assume,  to  review  or  correct  judgments  ren- 
dered in  other  states.  And  it  is  therefore  no  good  defense  to  an 
action  on  a  sister  state  judgment  that  the  same  is  erroneous  or  ir- 
regular, if  not  absolutely  void.*^^  Further,  all  reasonable  presump- 
tions will  be  indulged  in  favor  of  the  regularity  of  such  judgments. 
Thus,  while  ordinarily  judgments  can  only  be  entered  in  term  time, 
yet  where  the  duly  authenticated  record  of  a  court  of  general  juris- 
diction of  a  sister  state  shows  a  judgment  entered  in  vacation,  it 
will  be  presumed,  in  the  absence  of  any  showing  to  the  contrar>', 

176  Milne  y.  Van  Buskirk,  9  Iowa,  55&  See,  also,  Hanna  t.  Read,  102  111. 
596,  40  Am.  Kep.  008. 

1"  Chicago.  B.  I.  &  P.  B.  Co.  v.  Sturm,  174  U.  S.  710,  19  Sup.  Ot  T97.  43 
L.  Ed.  1144;  Hearfleld  v.  Bridges,  21  O.  O.  A.  212,  75  Fed.  47;  Slack  t.  Per 
Fine.  9  App.  D.  C.  128;  Kinnier  v.  Kinnler,  45  N.  Y.  585,  6  Am.  Rep,  132;  Rocco 
V.  Hackett.  2  Bosw.  (N.  Y.)  579;  First  Nat.  Bank  v.  WaUis,  69  N.  J.  Liw. 
46,  34  AU.  983;  Crawford  t.  Simonton's  Ex'rs,  7  Port.  (Ala.)  110;  HaswMl 
V.  Hamilton.  33  Ala.  280;  Conway  v.  Ellison,  14  Ark.  3^0;  Fltzsimmons  t. 
Johnson,  90  Tenn.  416,  17  S.  W.  100;  Olds  v.  Glaze,  7  iuwa,  86;  Strutde  t. 
Malone.  3  Iowa,  586. 
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ihat  such  a  judgment  was  authorized  by  the  laws  of  that  state. ^'® 
On  the  same  principle,  the  objection  that  the  judgment  has  not  been 
signed  by  the  judge  is  of  no  avail ;  for  it  will  be  presumed  that  by 
the  law  of  the  state  where  the  judgment  was  rendered  such  signature 
was  unnecessary.^^*  In  an  action  on  a  foreign  judgment,  the  court 
will  not  inquire  whether  the  original  action  was  by  or  against  all 
the  proper  parties.**®  And  if  it  appears  from  the  record  that  the 
court  had  jurisdiction,  the  defendant  cannot  show  that  he  and  his 
attorney  made  mistakes,  and  that  the  judgment  was  consequently 
for  more  than  was  due.***  And  so,  a  plea  that  the  note  on  which  a 
judgment  of  a  court  of  a  sister  state  was  recovered  was  not  pro- 
duced or  filed  in  the  cause  in  which  the  judgment  was  obtained,  is 
bad  on  demurrer.*** 

§  890.    Paynteiit. 

The  defense  of  payment  may  be  set  up  in  an  action  on  any  judg- 
ment, domestic  or  foreign.  But  the  fact  that  the  plaintiff  in  the 
original  judgment  has  taken  out  execution  thereon  and  levied  on 
and  advertised  for  sale  the  lands  of  the  defendant  situate  within  the 

« 

jurisdiction  in  which  the  judgment  was  entered,  affords  no  ground 
for  a  continuance  of  the  suit  upon  such  foreign  judgment,  as  it 
shows  no  present  defense  to  the  action.*** 

f  801.    Adjudioation  in  Bamkviiptoy. 

If,  by  the  laws  and  practice  of  one  state,  a  discharge  in  bank- 
ruptcy is  a  good  defense  there  to  a  judgment  recovered  after  such 
discharge  was  obtained,  but  founded  on  a  claim  which  existed  before 
the  commencement  of  the  bankruptcy  proceedings,  the  discharge 
will  be  a  good  defense  to  an  action  on  the  judgment  in  another  state, 
although  the  rule  in  the  latter  state  upon  judgments  recovered  in 

1^8  Dodge  v.  Ooffln,  16  Kan.  277;   McLendon  v.  Dodge,  32  Ala.  491. 
"•i^Tench  v.  Pease,  10  Kan.  51. 

ifto  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa,  590,  82  N.  W. 
1(1*23,  82  Am.  St  Rep.  529;   Hearfield  v.  Bridges,  21  O.  C.  A.  212.  75  Fed.  47. 
191  Edwards  v.  Jones.  113  N.  C.  453,  18  S.  E.  500. 
"2Samml8  v.  Wlghtman.  81  Fla.  10,  12  South.  526. 
iss  Field  y.  Bandereon,  34  Mo.  542,  86  Am.  Dec.  124. 
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that  state  may  be  different.^®*  Where,  pending  a  suit  in  a  state 
court,  the  defendant  pleaded  that  he  had  been  adjudicated  a  bank- 
rupt and  prayed  a  stay  of  proceedings,  but  subsequently  withdrew 
the  plea  and  confessed  judgment,  such  conduct  amounted  to  a  new 
promise  to  pay  and  an  agreement  that  the  judgment  should  bintl 
him,  and  precluded  him,  in  a  subsequent  suit  on  the  judgment,  from 
making  any  defense  which  arose  prior  to  the  confession,  includin-^^ 
the  defense  of  bankruptcy;  and  under  such  facts,  the  plea  of  bank- 
ruptcy would  not  avail  as  a  defense  to  a  suit  on  the  judgment  in 
another  state.*** 

§  892.    Statute  of  Iiimltatioiifl. 

The  statute  of  limitations  of  the  state  of  the  forum  may  be  pleaded 
in  defense  to  an  action  on  a  judgment  of  a  sister  state,  if  the  statute 
is  so  framed  as  to  include  judgments.**'  And  such  an  action  will 
be  barred  by  the  statute,  when  the  prescribed  period  has  elapsed 
since  the  rendition  of  the  judgment,  notwithstanding  it  appears  that 
the  judgment  has  been  revived,  in  the  court  where  it  was  rendered. 
ip  time  to  save  the  bar  of  the  statute,  when  the  revival  was  had  upon 
merely  ex  parte  proceedings,  without  any  notice  to  the  defendant, 
who  was  not  a  resident  of  the  state.  For  the  purpose  of  enfordng 
it  beyond  the  jurisdiction  of  the  state,  such  judgment  of  revival  is  a 
mere  nullity.  **'' 

The  statute  of  limitations  to  be  applied  is  the  statute  of  the  state 
where  suit  is  brought  on  the  judgment,  not  that  of  the  state  where 
the  judgment  was  rendered.**"     "Remedies  are  to  be  regulated  and 

i84Haggerty  v.  Amory,  7  Allen  (Mass.)  458.  See,  further,  Bradf  rd  v. 
Klce,  102  Maps.  472,  3  Am.  Rep.  483;  Revere  Copper  C5o.  v.  Dimock,  90  X. 
Y.  33;  Anderson  v.  Anderson,  <>5  Ga.  518,  38  Am.  Rep.  797. 

180  Anderson  v.  Clark,  70  Ga.  3G2. 

i8«  McElmoyle  v.  Cohen,  13  Pet.  312,  10  L.  Ed.  177;  Napier  t.  GMI^re.  1 
Speers,  Eq.  (S.  C.)  215,  40  Am.  Dec.  613;  Reld  v.  Boyd,  13  Tex.  241,  05  Am. 
Dee.  61;  Summerslde  Bank  v.  Ramsey,  55  N.  J  Law.  383.  26  AtL  KiT; 
Robb  V.  Anderson,  43  HI.  App.  575;    Pierce  v.  Davidson,  58  ilo.  App.  !<■*. 

iBTKay  V.  Walter,  28  Kan.  111.  And  see  Owens  v.  McCloskey,  161  I*. 
S.  &42,  16  Sup.  Ct.  693,  40  L.  Ed.  837;  Rice  v.  IMoore,  48  Kan.  590.  30  Piao. 
10,  16  L.  R.  A.  198,  30  Am.  St.  Rep.  318;  Hepler  y.  Davis,  32  Neb.  556,  4'J 
N.  W.  458,  13  L.  R.  A.  5(5r>,  29  Am.  St.  Rep.  457. 

188  Beer  v.  Simpson,  05  Hun,  17,  19  N.  Y.  Supp.  578;  Mo^Ty  v.  Cbeesman, 
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pursued  according  to  the  lex  fori,  the  law  of  the  place  where  the 
action  is  instituted,  and  not  by  the  lex  loci  contractus,  or  the  law 
of  the  place  where  the  contract  was  made  or  the  judgment  ren- 
dered." Hence  in  an  action  on  a  sister  state  judgment,  it  is  quite 
immaterial  what  may  be  the  period  prescribed  for  suing  on  judg- 
ments by  the  statute  of  limitations  of  that  state.  If  any  limitation 
exists,  it  must  be  found  in  the  laws  of  the  state  where  the  suit  is 
brought.  And  if  the  statute  of  the  latter  state  is  restricted  in  ternis 
to  domestic  judgments,  then  there  is  no  limitation  to  a  suit  on  a 
judgment  from  a  sister  state,  except  such  as  lies  in  the  common 
law  presumption  against  any  judgment  after  twenty  years.*"*  It 
follows  that  although  a  judgment  is  barred,  as  a  cause  of  action,  by 
the  statute  of  limitations  of  the  state  in  which  it  was  rendered,  yet 
an  action  may  be  maintained  upon  it  in  the  courts  of  another  state, 
if  the  statute  of  the  latter  state  has  not  run  against  it;  in  such 
cases  it  is  the  lex  fori  which  governs.*®®  But  in  at  least  one  state 
(West  Virginia),  by  the  express  terms  of  the  code,  a  judgment  ob- 
tained in  another  state  is  not  barred,  if  not  barred  in  the  state  where 
rendered.*** 

Which  clause  of  the  statute  is  to  be  applied  to  actions  on  foreign 
judgments,  or  whether  its  provisions  embrace  such  causes  of  action 
at  all,  is  a  question  which  may  sometimes  cause  no  little  embarrass- 
ment. In  an  early  New  York  case  it  was  said:  "The  statute  of 
limitations  may  be  pleaded  to  all  actions  of  debt  upon  simple  con- 
tract; and  the  judgment  upon  which  the  suit  is  brought  [one  ren- 
dered in  Connecticut]  cannot,  according  to  the  settled  doctrine  of 
this  court,  be  viewed  in  any  higher  light."  **^  But  the  more  ap- 
proved rule  is  that  such  judgments  do  not  come  within  the  usual 

(5  Gray  (Mass.)  515;  Egberts  v.  Dibble,  3  McLean,  8G,  Fed.  Ois.  No.  4,307; 
Hendricks  v.  Gomstock,  12  Ind.  238,  74  Am.  Dec.  205;  Succession  of  Lucas, 
11  La.  Ann.  296;  Bauserman  v.  Charlott,  40  Kan.  480,  26  Pac.  1051.  CJom- 
pare  Bemls  v.  Stanley,  93  111.  230. 

i8»  Gullck  V.  Loder,  13  N.  J.  Law,  68,  23  Am.  Dec.  711. 

i»o  Miller  v.  Brenham,  68  N.  Y.  83.  And  see  Stewart  v.  Spaulding,  72  Cal. 
264,  13  Pac.  mi;    WaddlU  v.  Cabell,  21  D.  C.  597. 

i»i  Code  W.  Va.  1868,  c.  104,  ?  13;  Watkins  v.  Wortman,  19  W.  Va.  78. 

1*2  iiubbell  V.  Coudrey,  5  Johns.  132,  following  Dupleix  v.  De  Roven,  2 
Vera.  540. 
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clause  of  the  statute  relating  to  actions  "on  contract  or  debt  with- 
out specialty."  The  limitation  must  be  looked  for  in  the  provisions 
of  the  statute  specifically  applicable  to  judgments  and  other  debts  of 
record.**"  The  question  will  then  be,  whether  such  provisioiis  are 
broad  enough  to  cover  the  case  of  judgments  from  another  state, 
or  must  be  restricted  to  domestic  judgments.  And  this  most  be 
determined,  in  each  state,  by  the  wording  of  its  own  statute.  In 
Texas,  a  judgment  of  a  court  of  record  of  a  sister  state  is  barre<l 
only  by  the  space  of  time  which  would  cut  off  a  suit  on  a  domestic 
judgment,  viz.,  ten  years.*** 

The  statute  is  unconstitutional  if  its  effect  is  to  prevent  entirely 
the  enforcement  of  a  judgment  recovered  in  another  state.  This 
principle  was  clearly  brought  out  in  a  case  decided  in  California."' 
It  appeared  that  a  statute  of  that  state  provided  that  "an  action  upon 
any  judgment,  contract,  obligation,  or  liability,  for  the  payment  of 
money  or  damages,  obtained,  executed,  or  made  out  of  this  state, 
can  only  be  commenced  within  two  years  from  the  time  the  action 
has  accrued  or  shall  accrue."  Giving  to  this  statute  a  retrospective 
effect,  as  required  by  its  terms,  it  would  apply  to  the  case  at  bar  (a 
judgment  recovered  in  another  state),  and  would  altogether  cut  ofF 
the  remedy  upon  it,  whereas  the  former  statute  of  limitations  hail 
not  yet  run  against  it.  The  court  said :  "It  is  well  settled  that  a 
judgment,  in  this  sense  of  the  constitution,  is  a  contract,"  that  is,  in 

!•«  Patten  v.  Ray,  4  Cal.  287;  Evans  v.  Oeary,  125  Pa.  30*,  17  Atl.  4*1 
11  Am.  St.  Rep.  886;  Todd  v.  Crumb,  5  McLean,  172,  Fed.  Caa.  No.  UC73; 
Dore  V.  Thornburgh,  90  C3al.  64,  27  Pac.  30.  25  Am.  St.  Rep.  100;  Haopt  t. 
Burton,  21  Mont.  572,  55  Pac.  110,  69  Am.  St.  Rep.  698.  An  action  of  debt 
on  a  foreign  judgment  Is  not  within  the  Pennsylvania  statute  of  six  yetn 
limitation,  for  the  action  is  not  grounded  on  a  "lending"  or  "contract*'  w 
those  words  are  used  in  the  statute,  though  the  judgment  sued  on  mar 
have  been  based  on  such  a  lending  or  contract  Weiseberger  v.  XevU,  11 
Pa.  Go.  Gt  R.  40.  In  Illinois,  a  suit  on  a  foreign  judgment  is  not  goverDt^I 
by  that  clause  of  the  statute  which  relates  to  "actions  on  bonds,  promiseon' 
notes,  bUls  of  exchange,  written  leases,  written  contracts,  or  other  etl- 
dences  of  indebtedness  in  writing,"  but  by  that  provislim  which  bare  In 
five  years  "all  civil  actions  not  otherwise  provided  for."  Ambler  v.  Whipple. 
139  111.  311,  28  N.  E.  841,  32  Am.  St  Rep.  202, 

i»*  Clay  V.  Clay,  13  Tex.  105;   Spann  v.  Crummerford,  20  Tex.  2ia 

i«8  Scarborough  v.  Dugau,  10  Cal.  305. 
(1322) 


Ch.  22)  JUDGMENTS  OP  COURTS  OF  A  SISTER  STATE.  §    892 

the  sense  of  the  prohibition  against  laws  impairing  the  obligation  of 
contracts.***  And  since  the  entire  denial  of  a  remedy,  by  the  enact- 
ment of  a  period  of  limitation  which  has  already  run,  is  equivalent 
to  an  impairment  of  the  obligation  of  the  contract,**^  it  follows  that 
the  statute  could  not  constitutionally  apply  to  the  present  case. 

The  statute  of  limitations  is  available  as  a  defense  only  against 
the  judgment,  not  against  the  original  cause  of  action.  That  is,  in 
an  action  on  a  judgment  rendered  in  another  state,  it  is  not  a  good 
defense  that  the  original  cause  of  action  would  have  been  barred  by 
the  statute  of  limitations  of  the  state  where  such  judgment  is  sued 
on;  for  prescription  against  the  original  cause  of  action  would  be 
governed  by  the  limitation  law  of  the  state  where  the  suit  was  orig- 
inally brought,  and  must  be  interposed  in  that  suit  before  judg- 
ment.***  Further,  a  state  statute  which  enacts  that  "no  action  shall 
be  maintained  on  any  judgment  or  decree  rendered  by  any  court 
without  this  state  against  any  person  who,  at  the  time  of  the  com- 
mencement of  the  action  in  which  such  judgment  or  decree  was  or 
shall  be  rendered,  was  or  shall  be  a  resident  of  this  state,  in  any 
case  where  the  cause  of  action  would  have  been  barred  by  any  act 
of  limitation  of  this  state,  if  such  suit  had  been  brought  therein," — 
is  unconstitutional  and  void,  as  it  destroys  the  right  of  a  party,  in 
certain  cases,  to  enforce  a  judgment  regularly  obtained  in  another 
state,  and  is  therefore  in  conflict  with  art.  4,  §  i,  of  the  constitu- 

!••  This  proposition  is  open  to  very  serious  doubt.  See  supra  vol.  1,  §§ 
7-11.  But  the  constitutional  objection  to  such  a  statute  may  well  be  rested 
on  the  requirement  that  fuU  faith  and  credit  shall  be  given  to  the  judgments 
of  other  states.  This  requirement  does  not  prevent  the  states  from  enacting 
and  applying  reasonable  statutes  of  limitation  to  actions  upon  such  judg- 
ments, although  It  would  be  violated  by  a  law  which  should  deny  any 
right  of  action  on  judgments  from  a  sister  state,  or  operate .  retrospectively 
to  cut  off  the  remedy  altogether.  See  Bacon  v.  Howard,  20  How.  22,  15  L. 
Ed.  811;  Randolph  v.  King,  2  Bond,  104,  Fed.  Cas.  No.  11,500;  Meek  v. 
Meek,  45  Iowa,  21)4;  Fields  v.  Mundy's  Estate,  106  Wis.  383,  82  N.  W.  343; 
IJttle  V.  McVey  (N.  J.)  47  Atl.  61. 

i»7  Chapman  v.  Douglas  County,  107  U.  S.  348,  2  Sup.  Ct.  62,  27  L.  Ed. 
.HT8;  Price  v.  Hopkin,  13  Mich.  318;  Osbom  v.  Jaines,  17  Wis.  573;  Auld  v. 
Butcher,  2  Kan.  135;   Black,  Const.  Prohib.  §  152. 

i»s  Carter  v.  Adamson,  21  Ark.  287;  Ooodnow  v.  Stryker,  62  Iowa,  221, 
14  N.  W.  345;  Reed  v.  Chilson,  61  Hun,  623,  16  N.  Y.  Supp.  744;  Roberts  v. 
Hinkle  (Ky.)  43  8.  W.  233. 
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tion.^'^*  But  it  is  held  that  where  a  note  made  in  Wisconsin,  the 
maker  and  holder  of  which  were  residents  there,  had  been  barred 
and  the  debt  thus  extinguished  (by  the  laws  of  that  state  as  inter- 
preted by  its  courts),  and  the  note  was  then  sued  upon  in  a  court 
of  Illinois,  the  defense  upon  the  lex  loci  contractus  if  set  up  there 
would  have  been  good,  and  a  judgment  upon  such  note,  entered  by 
confession  upon  warrant  of  attorney,  would  be  set  aside,  or  it> 
collection  enjoined,  upon  that  ground,  in  the  Illinois  court;  an<! 
therefore  the  courts  of  Wisconsin  may  relieve  against  such  ju^ij:- 
ment.^^®  A  judgment  rendered  in  one  state,  based  on  the  statute 
of  limitations,  where  the  court  had  jurisdiction  of  the  parties  and 
the  cause  of  action,  is  a  bar  to  a  suit  in  another  state  on  the  same 

cause  and  between  the  same  parties.*^* 

« 

f  803.    AffldaTit  of  Defense  Required* 

Where  the  local  statute  authorizes  judgment  to  be  entered  up  by 
way  of  default  if  no  affidavit  of  defense  is  filed,  a  judgment  of  a  sister 
state  is  such  a  cause  of  action  as  will  fall  within  this  practice."* 

Part  IV      Jurisdictional  iNQmRiES. 

§  804.    Want  of  Jurisdiotion  Destroys  Elfeet  of  the  JvdsBeBt. 

As  a  judgment  or  decree  rendered  without  any  jurisdiction  of  the 
person  of  the  defendant  is  utterly  void,  so  it  is  not  capable  of  beinc 
enforced,  nor  entitled  to  recognition  or  to  be  received  with  "faith 
and  credit,"  in  any  other  state.*®*  "The  judgment  or  decree  of  a 
sister  state  is,  as  a  general  rule,  conclusive  as  to  the  rights  of  the 

i»»  Christmas  v.  Russell,  5  Wall.  290,  18  L.  Ed.  475;  Dodge  T.  Ooffln,  15 
Kan.  277. 

200  Bi-own  v.  Parker,  28  Wis.  21. 

201  Sweet  V.  Brackley,  53  Me.  346;  Weeks  v.  Harriman,  65  N.  H.  91,  IS  Atl 
87,  4  L.  K.  A.  744,  23  Am.  St  Rep.  21. 

202  McCleary  v.  Faber,  6  Pa.  476;   Motter  v.  Welty,  12  Pa.  Co.  Ot  K.  ^-i 
208  Gillespie  v.   Commercial  Mut.  Marine  Ins.  Co..  12  Gray  (Mass.)  201. 

71  Am.  Dec.  743;  Overstreet  v.  Shannon,  1  Mo.  529;  Mrrrls  r.  Bailey,  15  La 
Ann.  2;  Commonwealth  v.  Kirkbride,  2  Browst.  (Pa.)  419;  Kerr  v.  Ker 
41  N.  Y.  272;  Ward  v.  Boyce.  152  X.  Y.  101,  46  N.  E.  ISO,  36  L.  B.  A.  549: 
liOoney  v.  Reeves,  5  Kan.  App.  279,  48  Pac.  606. 
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parties,  unless  there  be  a  want  of  jurisdiction  in  the  court  pronoun- 
cing it,  or  fraud  has  been  practised  in  its  procurement,  or  there  has 
not  been  any,  or  only  constructive,  service  of  process  on  the  de- 
fendant, and  the  proceedings  have  been  carried  on  without  his  ap- 
pearance." *•*  Thus,  a  judgment  in  personam  upon  an  obligation 
for  the  payment  of  money,  rendered  by  a  court  of  one  state  and 
under  the  laws  thereof,  is  not  valid  as  against  a  citizen  of  another 
state,  who  has  never  been  served  with  process  nor  appeared  to  tbe 
suit,  nor  had  any  other  knowledge  or  notice  of  it;  and  such  judg- 
ment cannot  be  enforced  against  the  property  of  such  a  defendant 
located  in  the  state  of  his  residence. ^^'^  Even  under  the  articles  of 
confederation  it  was  held  that  a  judgment  obtained  in  Massachusetts^ 
in  a  foreign  attachment  where  there  was  no  personal  notice  to  the 
defendant,  could  not  be  considered  as  conclusive  evidence  of  the 
debt,  when  made  the  basis  of  a  suit  in  Pennsylvania,  and  therefore 
the  defendant  ought  still  to  be  at  liberty  to  controvert  and  deny  it. 
"The  articles  of  confederation  must  not  be  construed  to  work  such 
evident  mischief  and  injustice  as  are  contained  in  the  doctrine  urged 
for  the  plaintiflf."  *«• 

§  895.    Want  of  Jurisdiotloii  Apparent  on  the  Record. 

It  will  sometimes  happen,  although  not  frequently,  that  the  record 
of  a  judgment  rendered  in  another  state,  when  produced,  will  show 
on  its  face,  that  there  was  no  jurisdiction  in  the  court  to  pronounce 
the  judgment.  Whenever  this  is  the  case,  the  document  is  stripped 
of  its  character  and  dignity  as  a  record,  no  presumptions  will  be 
indulged  in  its  favor,  and  it  will  not  be  treated  as  possessing'  any 
force  or  validity  whatever.^®'  "The  judgment  of  a  court  of  general 
jurisdiction  in  any  state  in  the  Union,"  said  the  court  in  New  York 
at  an  early  day,  "is  equally  conclusive  upon  the  parties  in  all  the 
other  states  as  in  the  state  in  which  it  was  rendered.  This,  however, 
is  subject  to  two  qualifications :     First.  If  it  appear  by  record  that 

204  Rogers  v.  Rogers,  15  B.  Mon.  (Ky.)  3G4,  378. 
20B  Grover  &  Baker  S.  M.  Co.  v.  RadcHffe,  66  Md.  511,  8  Atl.  265. 
ao«  Phelps  V.  Holker,  1  Dall.  281,  1  L.  Ed.  128  (1788). 
207  President,  etc.,  of  Middlesex  Bank  v.  Butman,  29  Me.  19;    Tessier  v. 
X^ockwood,  18  Xeb.  167,  24  N.  W.  734. 
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the  defendant  was  not  served  with  process,  and  did  not  appear  in 
person  or  by  attorney,  such  judgment  is  void ;  and  second,  if  it  ap- 
pear by  the  record  that  the  defendant  appeared  by  attorney,  the 
defendant  may  disprove  the  authority  of  such  attorney  to  appear  for 
him."  '®®  But  in  an  action  on  a  judgment  of  another  state,  a  re- 
cital in  the  original  writ  that  the  defendant  was  an  "absent  and 
absconding  debtor,"  where  that  is  merely  a  form  prescribed  by  law 
in  that  state,  in  case  of  trustee  process,  whether  the  defendant  is 
in  the  state  or  not,  does  not  show  a  want  of  jurisdiction  of  the 
person  of  the  defendant.*®* 

§  806.    Presumption  in  Favor  of  Jnrisdietion. 

When  a  court  of  record  in  one  of  the  states  has  assumed  to  exerdsc 
jurisdiction  over  a  subject-matter  in  controversy  between  partits 
resident  in  that  state,  and  has  pronounced  judgment,  and  the  record 
of  such  judgment,  duly  authenticated  according  to  the  act  of  congress, 
is  made  the  basis  of  an  action  in  another  state,  the  legal  presumption, 
in  the  absence  of  proof  to  the  contrary,  and  although  the  record  may 
be  silent  or  ambiguous  on  the  point,  is  in  favor  of  the  jurisdiction  oi 
the  court  rendering  the  judgment. ^^®     "It  would  seem  to  be  dear," 

20  8  Shumway  v.  Stillman.  6  Wend.  447. 

209  Bissell  V.  Wheelcck,  11  Cush.  (Mass.)  277. 

210  Lincoln  v.  Tower,  2  McLean,  473,  Fed.  Cas.  No.  8.355;  BiifTum  t.  Stlmn 
8on,  5  Allen  (Mass.)  501,  81  Am.  Dec.  767;  Van  Norman  v.  Gordon*  172  Mn-- 
576,  53  N.  B.  267.  44  L  R.  A.  840,  70  Am.  St  Rq>.  304;  McMahon  t.  Eafri*- 
Life  Assn,  169  Mass.  539,  48  N.  E.  339,  61  Am.  St.  Rep.  3tl6:  Pacific  Pneu- 
matic Gas  Co.  V.  Wheelock,  80  N.  Y.  278;  Pringle  v.  Woolworth,  90  N.  Y.  frfC: 
Leach  v.  Linde,  70  Hun.  145,  24  N.  Y,  Supp.  176;  Velte  v.  McFadden,  3  WUy. 
Notes  Cas.  (Pa.)  63;  Reber  v.  Wright,  68  Pa.  471;  Stewart  v.  Stewart,  27  W 
Va.  167;  Coskery  v.  Wood.  52  S.  C.  57a  30  S.  E.  475;  Mills  v.  Stewart  1" 
Ala.  90;  Bogan  v.  Hamilton,  90  Ala.  454,  8  South,  18(i;  Henry  t.  Allen,  Si 
Tex.  35,  17  S.  W.  515;  Dodge  v.  Coffin.  15  Kan.  277;  Westervelt  v.  Jones.  5 
Kan.  App.  35,  47  Pac.  322;  Lockhart  v.  Locke,  42  Ark.  17;  WUhelm  t. 
Parker,  17  Ohio  Cir.  Ct  R.  234;  Bailey  v.  Martin,  119  Ind.  Ktt.  21  X.  E.  ^'< 
Glos  V.  Sankey.  148  lU.  536,  36  X.  E.  628,  23  L.  R.  A.  665.  39  Am.  St  BtT- 
IfKJ;  Caughran  v.  Oilman,  81  Iowa.  442,  46  N.  W.  lfH)5:  Seymour  r.  Xewmac 
77  Mo.  App.  578;  Stahl  v.  Mitchell,  41  Minn.  .325.  43  N,  W.  3K5:  Trowbridtt 
V.  Splmilng,  23  Wash.  48,  62  I>ac.  125;  Can)enter  v.  Ritchie,  2  Wash.  St  51i 
28  Pac.  380,  26  Am.  St.  Rep.  877;  Cummiugs  t.  O'Brien,  122  Cat  2»>4.  54  Pa-'- 
742,    A  certificate  of  the  record  of  a  foreign  Judgment,  showing  that  it  ^^^ 
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says  the  court  in  Kentucky,  "that  the  judgments  of  the  superior  ju- 
dicial tribunals  of  one  of  these  states  are  prima  facie  entitled  to  the 
presumption  in  every  other  state  that  they  were  rendered  by  com- 
petent authority.  They  cannot  therefore  be  impugned  by  a  mere 
allegation  of  want  of  jurisdiction.  But  he  who  would  defeat  a  judg- 
ment on  this  ground  must  show  the  want  of  jurisdiction  by  appropriate 
allegations  of  facts,  unless  it  appear  on  the  face  of  the  judgment  or 
record  which  is  the  basis  of  the  action."  ^^^  Hence,  for  example, 
where  the  plaintiff  produces  a  certified  copy  of  the  record,  which 
shows  service  on  the  defendant,  and  the  defendant  produces  another 
certified  copy  which  does  not  show  service,  but  the  two  records  are 
not  contradictory,  the  coiut  will  take  that  produced  by  the  plaintiff 
as  a  more  full  and  extended  record,  and  will  support  the  action.**^ 
The  same  presimiption  extends  to  findings  by  the  court  which  ren- 
dered the  judgment  on  the  subject  of  its  own  jurisdiction.  Where 
the  record  shows  that  the  court  considered  that  there  was  due  and 
legal  service  of  process,  or  a  sufHcient  waiver  of  notice  under  their 
laws,  it  will  be  so  held  in  the  court  where  the  judgment  is  put  in 
suit.**'  Where  the  record  shows  the  return  "executed  in  full"  on  the 
summons,  this  will  be  considered  prima  facie  evidence  of  service.*^* 
Where  the  transcript  showed  that  the  action  had  been  instituted  in 
one  common  law  court,  and  by  agreement  of  the  attorneys  of  the 

rendered  by  a  court  of  record  which  has  a  seal  and  a  clerk,  sufficiently  shows, 
until  the  contrary  appears,  that  It  is  the  Judgment  of  a  court  having  jurisdic- 
tion of  the  parties.    Coughran  v.  Oilman,  81  Iowa,  442,  46  N.  W.  1005. 

ail  Davis  V.  Connelly's  Ex'r,  4  B.  Mon.  136. 

212  Barringer  v.  King,  5  Gray  (Mass.)  9. 

218  Nunn  v.  Sturges,  22  Ark.  389;  Hull  v.  Webb,  78  111.  App.  617;  Hall  v. 
McKay,  78  Tex.  248,  14  S.  W.  615;  Scrapie  v.  Glenn,  91  Ala.  245,  9  South.  2(m, 
24  Am.  St  Rep.  894.  Where  the  supreme  court  of  a  state  has  decided  on  ap- 
peal that  the  trial  court  had  jui-isdlction  of  the  subject-matter  of  the  suit  in 
Tvhich  the  appeal  is  taken,  and  of  the  parties  thereto,  and  affirms  the  decree 
Appealed  from,  such  decree  is  not  subject  to  collateral  attack  la  another  state, 
unless  it  be  on  the  ground  of  fraud.  Glos  v.  Sankey,  148  111.  536,  36  N.  E. 
♦rJS,  23  L.  R.  A.  665,  39  Am.  St.  Rep.  196. 

214  Blackburn  v.  Jackson.  26  Mo.  308.  Where  the  record  of  a  proceeding  in 
a  court  of  general  Jurisdiction  does  not  show  that  ever}*  step  essential  to  Ju- 
ris^licUon  was  duly  taken.  It  must  be  presumed  that  the  court  proceeded  to 
jud;rment  only  after  acquiring  jurisdiction  by  the  service  of  all  notices  ac- 
tually necessary.  Smith  v.  Central  Trust  Co.  of  New  York,  154  N.  Y.  333,  48 
K.  E.  553. 
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parties  transferred  to  another,  with  a  waiver  of  "all  possible  objec- 
tions to  the  jurisdiction"  of  the  latter  court,  but  no  order  for  the 
transfer  appeared  in  the  transcript,  and  after  several  trials  and  con- 
tinuances final  judgment  was  rendered  without  the  jurisdiction  of  the 
court  ad  quern  being  called  in  question,  it  was  held  that  the  pre- 
sumption was  in  favor  of  the  jurisdiction,  and  if  the  court  had  n«) 
jurisdiction  it  must  arise  from  some  provision  of  law  which  ought 
to  have  been  shown.**' 

This  presumption  of  jurisdiction,  however,  does  not  exist  in  cases 
where  it  appears  of  record  that  the  defendant  was  a  non-resident  of 
the  state  where  the  original  judgment  was  rendered.  According  to 
the  United  States  supreme  court:  "Whenever  it  appears  from  the 
inspection  of  the  record  of  a  court  of  general  jurisdiction  that  the 
defendant,  against  whom  a  personal  judgment  or  decree  was  ren- 
dered, was,  at  the  time  of  the  alleged  service,  without  the  territorial 
limits  of  the  court,  and  thus  beyond  the  reach  of  its  process,  and  that 
he  never  appeared  in  the  action,  the  presumption  of  jurisdiction  over 
his  person  ceases,  and  the  burden  of  establishing  the  jurisdiction  i? 
cast  upon  the  party  who  invokes  the  benefit  or  protection  of  the  judg- 
ment or  decree."  **•  And  even  a  recital  in  the  record,  that  it  appeared 
to  the  court  that  the  defendant  had  notice  of  the  pendency  of  the 
suit,  is  not  presumptive  evidence  that  the  defendant,  a  non-resident, 
was  served  with  notice  within  that  state.**^  Furthermore,  the  pre- 
sumption of  jurisdiction  does  not  extend  to  judgments  rendered  by 
justices  of  the  peace  and  other  inferior  courts  or  magistrates  of 
other  states.**®  And  it  is  held  that,  where  it  appears,  in  an  action  nn 
a  judgment  from  another  state,  that  the  jurisdiction  of  the  court  ren- 
dering it  over  the  subject-matter  of  the  suit  was  wholly  dependent 
upon  statute,  the  jurisdiction  will  not  be  pres  uiied,  but,  with  the  stat- 
ute conferring  it,  must  be  pleaded.*** 

218  Harper  v.  Nichol,  13  Tex.  151. 

«i«  Galpin  v.  Page,  18  WaU.  350,  21  L.  Ed.  959:  Green  v.  Equitable  Mnt 
Life  &  Endowment  Ass'n,  105  Iowa,  628,  75  N.  W.  (535. 

217  Downer  v.  Shaw,  22  N.  H.  277. 

218  Infra,  §  936. 

219  Wilhelm  V.  Parker,  17  Ohio  Cir.  a.  R.  234;  Kohn  t.  Haas.  95  Ala.  47S. 
12  South.  577;  KeUey  v.  Kellcy,  101  Mass.  Ill,  36  N.  E.  837,  25  L.  B.  A.  {>»». 
42  Am.  St.  Hep.  3S9. 
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I  897.    Jvrisdiotloii  may  be  Inquired  intOf 

Except  in  a  very  few  states,  the  doctrine  is  firmly  settled  that 
when  the  judgment  of  a  domestic  court  of  record  comes  collaterally 
in  question,  the  presumption  that  the  court  had  jurisdiction  of  the 
subject  and  parties  is  irrefragable  and  conclusive,  unless  want  of 
jurisdiction  distinctly  appears  on  the  face  of  the  record.^'*®  On  the 
other  hand,  any  judgment  coming  from  a  foreign  country  may  be 
impeached  on  this  ground.**^  What,  then,  is  the  status,  in  this  re- 
spect, of  judgments  rendered  in  a  sister  state  of  the  Union?  Are 
they  domestic  or  foreign  ?  We  have  just  seen  that  jurisdiction  is  pre- 
sumed; but  is  this  presumption  final  and  incontrovertible  or  not? 
The  answer  must  depend  upon  the  further  question,  what  is  the  effect, 
in  this  regard,  of  the  provision  of  the  constitution  that  "full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state?"  For  it  is  by  this  provi- 
sion alone  that  such  judgments  are  differentiated  from  strictly  foreign 
judgments.  When  this  clause  of  the  organic  law  first  received  an 
authoritative  interpretation,  in  the  case  of  Mills  v.  Duryee,**^  the  very 
broad  and  general  terms  of  that  decision  were  understood,  by  the  state 
courts  generally,  to  exclude  the  idea  that  any  pleas  whatever  would 
be  allowable  in  an  action  on  a  sister  state  judgment,  save  only  such 
as  would  be  pleadable  against  the  judgment  in  the  state  of  its  rendi- 
tion. But  the  question  of  jurisdiction  was  not  raised  in  that  case, 
and  the  decision  does  not  bear  directly  upon  it.  And  the  rule  in 
Mills  v.  Duryee  was  afterwards  qualified  and  explained,  so  that  its 
true  value  as  an  exposition  of  the  constitutional  provision  came  to 
be  better  understood.  And  later  decisions  of  the  same  court  settled 
the  doctrine  that  the  language  in  question  did  not  place  such  judg- 
ments in  all  respects  on  the  footing  of  domestic  judgments,  but  only 
in  respect  to  their  conclusiveness  on  the  merits,  and  was  not  intended 
to  preclude  an  inquiry  into  the  jurisdiction  of  the  court  rendering  the 
judgment.'**    To  this  view  the  supreme  court  has  always  steadfastly 

"0  Supra,  vol.  1,  §§  271-275. 
231  Supra,  §  835. 

»"  7  Cranch,  481,  8  L.  Ed.  411. 

223D*Arcy  v.  Ketchum,  11  How.  165,  176,  13  L.  Ed.  648.     In  this  case 
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adhered.  And  the  same  has  been  accepted,  on  that  authority,  or 
independently  worked  out,  by  all  the  state  courts.  So  that  the  rule 
is  now  settled  beyond  possibility, of  change  or  contradiction,  that,  in 
an  action  on  a  judgment  of  a  court  of  a  sister  state,  it  is  open  to 
the  defendant  to  deny  the  jurisdiction  of  the  court  rendering  the  judg- 
ment over  his  person  or  the  subject-matter  of  the  suit.***    "The  rule 

Gatrou,  J.,  said:  "On  the  other  hand,  the  international  law  as  it  existed 
among  the  states  In  1790  was,  that  a  judgment  rendered  In  one  state,  assum- 
ing to  bind  the  person  of  a  citizen  of  another,  was  void  within  the  foreign  state 
when  the  defendant  had  not  been  served  with  process  or  voluntarUy  made  de- 
fense, because  neither  the  legislative  jurisdiction,  nor  that  of  courts  of  jus- 
tice, had  binding  force.  Subject  to  this  established  principle,  congress  also 
legislated;  and  the  question  is,  whether  it  was  Intended  to  overthrow  this 
principle,  and  to  declare  a  new  rule,  which  would  bind  the  citizens  of  one 

state  to  the  laws  of  another There  was  no  evil  in  this  part  of  the 

existing  law,  and  no  remedy  called  for,  and  in  our  opinion  congress  did  not 
Intend  to  overthrow  the  old  rule  by  the  enactment  that  such  faith  and  credit 
should  be  given  to  records  of  judgments  as  they  had  In  the  state  where  made." 
««4  D'Arey  v.  Ketchum,  11  How.  165,  13  L.  Ed.  648;  Bischoff  v.  Wethered, 
9  Wall.  812,  19  L.  Ed.  829;  Board  of  Public  Works  v.  Columbia  College,  17 
Wall.  521,  21  L.  Ed.  687;  Thompson  v.  Whitman,  18  Wall.  457,  21  L.  Ed.  897; 
Galpiu  V.  Page,  18  Wall.  350,  21  L.  Ed.  959;  Kuowles  v.  Logansport  Gaslight 
&  Coke  Co..  19  Wall.  58,  22  L.  Ed.  70;  Hill  v.  Mendenhall,  21  Wall.  453,  22 
L.  Ed.  616;  Cole  v.  Cunningham,  133  U.  S.  107,  10  Sup.  Ct  269,  33  L.  Ed.  538; 
Arnott  V.  Webb,  1  Dill.  362,  Fed.  Cas.  Na  562;  First  Nat  Bank  v.  Cunning- 
ham (C.  C.)  48  Fed.  510;  Endlcott  v.  Morgan,  66  Me.  456;  Wood  v.  Augustlns. 
70  Vt.  637,  41  Atl.  583;  HaU  v.  Williams*  6  Pick.  (Mass.)  232,  17  Am.  Dec. 
356;  Foiger  v.  Columbian  Ina  Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Mowry  v. 
Chase,  100  Mass.  79;  Carleton  v.  BIckford,  13  Gray  (Mass.)  591,  74  Am.  Dec. 
652;  Wright  v.  Andrews,  130  Mass.  149;  Blssell  v.  Wheelock,  11  Cush.  (Mass.) 
277;  Blssell  v.  Brlggs,  9  Mass.  462,  6  Am.  Dec.  88;  MeDermott  v.  Clary,  107 
Mass.  501;  Rothrock  v.  Dwell! ng-House  Ins.  Co.,  161  Mass.  423,  37  N.  E.  206. 
23  L.  R.  A.  863,  42  Am.  St.  Rep.  418;  Aldrlch  v.  Kinney,  4  Conn.  380,  10  Am. 
Dec.  151;  Rathbone  v.  Terry,  1  R.  I.  73;  Shumway  v.  Stillman,  4  Cow.  (N. 
Y.)  292,  15  Am.  Dec.  374;  Starbuck  v.  Murray,  5  Wend.  (N.  Y.)  148,  21  Am. 
Dec.  172;  Borden  v.  Fitch,  15  Johns.  (N.  Y.)  121,  8  Am.  Dee.  225;  Kerr  v. 
Kerr,  41  N.  Y.  272;  Bell  v.  Bell,  157  N.  Y.  719,  53  N.  E.  1123;  Hammond  v. 
National  Life  Ass'n,  31  Misc.  Rep.  182,  65  N.  Y.  Supp.  407;  In  re  Norton's 
Estate,  32  Misc.  Rep.  224,  66  N.  Y.  Supp.  317;  Reel  v.  Elder,  62  Pa.  308,  1  Am. 
Rep.  414;  Noble  v.  Thompson  OU  Co.,  79  Pa.  354,  21  Am.  Rep.  66;  Guthrie 
V.  Lowry,  84  Pa.  533;  Mitchell  v.  Garrett,  5  Houst  (Del.)  34;  Wemwag  v. 
Pawling,  5  GUI  &  J.  (Md.)  500,  25  Am.  Dec.  317;  Stewart  v.  Stewart,  27  W. 
Ta.  167;  Crumllsh's  Adm'r  v.  Central  Imp.  Co.,  38  W.  Va.  390,  18  S.  E.  456, 
23  L.  R.  A.  120.  45  Am.  St.  Rep.  872;  McCreery  v.  Davis,  44  S.  C.  195,  22  S. 
E.  178.  28  L.  R.  A.  G55,  51  Am.  St  Rep.  794;  Davis  v.  Smith,  5  Ga.  274,  47  Am. 
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seems  to  be  well  settled/'  says  the  supreme  court  of  Nebraska,  "that 
the  judgment  of  a  state  court,  so  authenticated,  is  conclusive  upon 
the  merits  or  subject-matter  of  the  suit,  but  that  it  does  not  exclude 
such  defenses  as  inquire  into  the  jurisdiction  of  the  court  in  which  it 
was  pronounced,  or  the  rig^it  of  the  state  itself  to  exercise  authority 
over  the  person  or  the  subject-matter  of  the  suit,  or  to'  plead  as  a 
defense  to  an  action  on  such  judgment  a  release,  payment,  or  lim- 
itation by  common  law  prescription  or  statute,  or  fraud  in  obtaining 
the  judgment."  ^^*  Where  suit  is  brought  against  two  defendants,  on 
a  judgment  rendered  in  a  sister  state,  one  of  such  defendants  can 
plead  a  want  of  jurisdiction  in  the  foreign  court  over  his  co-defend- 
ant.^-* The  judgment  of  a  state  court  may  be  collaterally  questioned 
or  attacked  in  a  federal  court  sitting  in  the  same  state,  for  a  want 
of  jurisdiction  over  the  subject-matter  or  of  notice  to  the  defendant, 
the  same  as  if  it  were  a  judgment  of  a  court  of  another  state.^^^  In 
Mississippi,  it  is  held  that  a  judgment  rendered  against  a  person 
after  his  death  is  void  for  want  of  jurisdiction ;  and  since,  in  actions 
on  judgments  of  other  states,  it  is  competent  to  deny  the  jurisdiction, 
it  is  admissible,  for  the  purpose  of  defeating  such  action,  to  aver  that 
the  defendant  was  dead  when  the  judgment  was  rendered.^^* 

But  there  are  sometimes  cases  in  which  the  inquiry  into  the  ques- 

Dec.  279;  BrasweU  v.  Downs,  11  Fla.  62;  Sammls  v.  WIghtraan,  31  Fla.  10, 
12  South.  526;  MiUer  v.  Ewing,  8  Smedes  &  M.  (Miss.)  421;  Norwood  v.  Cobb, 
15  Tex.  50(>;  Redus  v.  Burnett,  59  Tex.  576;  Morgan  v.  Morgan,  1  Tex.  Civ. 
App.  315,  21  S.  W.  154;  Barrett  v.  Oppenheiraer,  12  Heisk.  (Tenn.)  298;  Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Campbell,  5  Kan.  App.  881,  49  Pac.  321;  Penny- 
wit  V.  Foote,  27  Ohio  St.  GOO,  22  Am.  Rep.  340;  Spier  v.  Corll,  33  Ohio  St. 
236;  "Westcott  v.  Brown,  13  Ind.  83;  Welch  v.  Sykes,  3  Oilman  (lU.)  197,  44 
Am.  Dec.  689;  Blmeler  v.  Dawson,  4  Scam.  (Ill)  536,  39  Am.  Dec.  430;  Law- 
rence V.  Jarvis,  32  111.  304;  Zepp  v.  Hager,  70  111.  223;  State  v.  Fleak,  54 
Iowa,  429,  6  N.  W.  689;  Barlow  v.  Steel,  65  Mo.  611;  Bradley  v.  Welch,  100 
Mo.  258,  12  S.  W.  911;  People  v.  Da  well,  25  Mich.  247,  12  Am.  Rep.  260; 
Ma  IT  V.  Wetzel,  3  Colo.  2:  Rape  v.  Heaton,  9  Wis.  328,  76  Am.  Dec.  260; 
Greenzweig  v.  Strelinger,  103  Cal.  278,  37  I*ao.  398;  Bank  of  Cliadron  v.  Ander- 
son, 6  Wyo.  518,  48  Pac.  197. 

a26  Eaton  V.  Hasty,  6  Neb.  419,  29  Am.  Rep.  365.    See,  also,  Wilcox  v.  Kas- 
sick,  2  Mich.  165. 

226  Gordon  v.  Mackay,  34  N.  J.  Law,  286. 

227  Swift  V.  Meyers  (C.  C.)  37  Fed.  37.    And  see  Southern  Ins.  Co.  of  New 
Orleans  t.  Wolverton  Hardware  Co.  (Tex.  Sup.)  19  S.  W.  615. 

22»  Gerault  v.  Anderson,  Walk.  30,  12  Am.  Dec.  521. 
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tion  of  jurisdiction  comes  so  close  to  an  examination  of  the  merits  as 
to  call  for  a  nice  discrimination.  This  is  illustrated  by  the  case  of 
Rocco  V.  Hackett.*'*  This  was  an  action  brought  in  New  York  upon 
a  judgment  rendered  by  a  court  in  Massachusetts,  in  an  action  to 
which  the  defendant  had  appeared  after  being  personally  served  with 
process.  It  appeared  that  the  judgment  sued  on  was  itself  rendered 
upon  an  earlier  judgment  against  the  same  defendant  in  another  coun 
of  Massachusetts.  And  the  defendant  offered  to  prove  that  he  never 
had  notice  of  the  original  action,  was  not  a  resident  of  Massachusetts, 
and  was  not  served  with  process  in  that  suit.  But  the  court  in  New 
York  refused  to  admit  such  evidence,  for  the  reason  that  the  merits 
of  the  judgment  now  in  suit  could  not  be  inquired  into  again,  and 
that  although  the  courts  of  New  York  might  have  held  the  original 
judgment  void,  yet  as  the  Massachusetts  court  had  not  done  so,  but 
had  rendered  a  new  judgment  upon  it,  that  new  judgment  must  be 
considered  as  conclusive  of  the  question. 

I  898.    Beqitialtes  of  Plea  Denyins  JmiBdleiioa. 

The  defendant  being  at  liberty,  in  an  action  on  a  judgment  of 
another  state,  to  impeach  it  for  want  of  jurisdiction,  as  we  h^ve  just 
shown,  the  rule  is  next  to  be  stated  that  the  plea  denying  the  juris- 
diction of  the  court  must,  by  certain  and  positive  averments,  nega- 
tive every  fact  from  which  the  jurisdiction  might  arise.-*'  Thus, 
allegations  in  a  plea  that  a  defendant,  sued  in  one  state  on  a  judgment 
recovered  against  him  in  a  court  of  another  state,  did  not  have  his 
day  in  the  latter  court,  or  that  the  latter  court  did  not  have  juris- 
diction over  him,  are  mere  conclusions  of  law  and  bad  in  substance, 
even  though  they  have  the  basis  of  an  accompanying  allegation  that 
there  was  no  service  of  summons  in  the  action  in  which  the  judg- 
ment was  rendered.*'^     And  so,  an  afHdavit  of  defense  in  an  action 

««»  2  Boew.  iN.  T.)  5T9. 

130  Welch  v.  Sykes,  3  GUman  (IH.)  107,  44  Am.  Dec.  689;  Struble  ▼.  3Iak«e. 
S  Iowa,  586;  Puckett  v.  Pope,  3  Ala.  552;  Smith  v.  Rhoades,  1  Daj  (Com.) 
168;  Barkman  v.  Hopkiiis,  11  Ark.  157;  Shuinway  v.  Stilhnan,  4  Cow.  (N.  Y.) 
202,  15  Am.  Dec.  374;  L'Engle  v.  Gates  (C.  C.)  74  Fed.  513;  Sammis  t.  Wight- 
man,  31  Fla,  10.  12  South.  526;  FoRhier  v.  Narver.  24  Or.  441.  34  Pao.  '11 
41  Am,  St.  Rep.  874;   Carpenter  v.  Ritchie,  2  Wash.  St  512,  28  Pac  3S0. 

«»i  Sammis  v.  Wightman,  31  Fla.  10,  12  South.  526. 
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on  a  foreign  judgment,  which  sets  up  that  the  defendant  did  not 
appear  in  the  action,  nor  authorize  an  appearance  for  him  by  the 
attorney  who  filed  his  answer  in  the  cause,  is  not  sufficient.*'"     So 
again,  it  is  not  sufficient  for  the  defendant  to  answer  that  he  was  not 
a  resident  of  the  state  where  tlie  judgment  was  rendered,  that  he 
had  no  agent  there,  and  that  he  was  not  served  with  notice ;  for  nori 
constat  that  he  did  not  voluntarily  appear.**'     So,  in  a  suit  on  a  judg- 
ment  obtained  in  another  state  against  a  domestic  corporation,  it 
was  held  to  be  not  a  good  plea  to  allege  that  process  was  not  served 
on  any  one  authorized  to  act  for  it  in  the  suit,  for  it  may  have  had 
an  office  and  transacted  business  in  such  foreign  state  and  made  the 
contract  there,  and  the  process  may  have  been  served  on  its  president 
or  other  officer  while  in  such  state."*     But  where  the  defendant 
averred  in  his  plea  that  he  was  not  served  with  process,  that  he  had 
no  notice  whatever  of  the  existence  of  the  suit,  that  he  made  no  ap- 
pearance to  the  action  either  in  person  or  by  attorney,  and  that  when 
the  suit  was  brought,  as  well  as  when  the  judgment  was  rendered, 
he  was  a  non-resident  of  that  state,  the  plea  was  held  good  and  suffi- 
cient, the  court  saying,  "we  know  of  no  other  means  by  which  the 
court  could  have  acquired  jurisdiction  of  his  person."  *•*     So  also 
the   following  plea  was  held  good:     "That  the  defendant  was  not 
served  with  process  in  the  suit  in  which  the  said  judgment  was  ob- 
tained ;  that  he  did  not  appear  to  said  suit  in  person  or  by  any  duly 
authorized  attorney;   and  that  he  was  not  resident  or  present  within 
the  jurisdiction  of  the  court  in  which  the  said  judgment  was  rendered 

«»«  Polk  County  Bank  v.  Fleming,  33  Wkly.  Notes  Caa.  (Pa.)  75. 

2»3  Stmble  V.  Malone,  3  Iowa,  586;  Shumway  v.  StUlman,  4  Cow.  (N.  T.) 
2t>2.  15  Am.  Deo.  374;  Snmmls  v.  Wightman,  31  Fla.  10,  12  South.  526.  But 
where  the  plaintiff  alleges  that  the  judgment  was  rendered  upon  summons 
&Dd  complaint  duly  and  personally  served  on  defendant,  an  answer  denying 
that  any  valid  judgment  was  rendered,  or  that  defendant  appeared  or  au- 
thorized an  appearance,  has  been  thought  sufficient  as  a  plea  of  want  of  juris- 
diction.   Aultman,  Miller  &  Co.  v.  Mills,  9  Wash.  68,  36  Pac.  1046. 

T3*  Moulin  v.  Trenton  Mut.  Life  &  Fire  Ins.  Co.,  24  N.  J.  Law,  222. 

2^5  Burkman  v.  Hopkins,  11  Ark.  157.  In  an  action  on  a  foreign  judgment, 
It  Is  said  that  the  answer  sufficiently  negatives  jurisdiction  of  the  court  ren- 
der: nj;  the  judgment  by  alleging  that  it  was  "without  jurisdiction  over  the 
person  of  defendant,  because  he  was  not  personally  served  with  notice  in  said 
cause,  nor  did  he  enter  an  appearance  personally  or  by  attorney  or  otherwise." 
Mintcr  v.  Green  (Ind.  Ter.)  49  S.  W.  48* 
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at  any  time  pending  the  said  suit,  or  when  judgment  was  rendered 
therein;  that  A.  &  B.  appeared  in  said  suit  for  the  defendant,  but 
that  neither  they  nor  any  other  person  or  persons  were  ever  author-* 
ized  by  the  defendant  to  do  so."  **•  But  where  the  answer  alleged 
that  the  foreign  court  had  no  jurisdiction  to  render  such  judgment, 
but  that  it  was  rendered  on  a  complaint  which  on  its  face  disclosed  that 
no  cause  of  action  existed,  it  was  held  that  the  answer  did  not  allege 
want  of  jurisdiction,  but  only  error  in  its  exercise,  and  therefore  a 
demurrer  was  rightly  sustained.*'' 

I  890.    Jurisdlotion,  If  latpeaeked,  stay   be   Supported  by  Erideaee. 

The  opinion  has  sometimes  been  expressed  that,  in  an  action  on  a 
judgment  of  a  sister  state,  where  the  plea  is  nul  tiel  record,  it  is  the 
proper  practice  for  the  court  to  determine  the  issue  by  inspection  of 
the  transcript  of  the  record,  and  if  the  transcript  fails  to  show  that 
the  court  rendering  the  judgment  had  jurisdiction  of  the  person  of 
the  defendant,  it  cannot  be  aided  by  other  evidence.^**  But  the 
more  approved  doctrine  is  that  if  the  defendant  traverses  the  fact  of 
jurisdiction  of  his  person,  the  plaintiff  may  produce  extraneous  evi- 
dence to  show  that  jurisdiction  in  fact  attached."*  And  if,  in  such 
an  action,  the  record  shows  a  certain  kind  of  service  (as  by  arrest 
of  the  defendant),  expert  testimony  is  admissible  to  show  that  by 
the  usage  and  practice  of  the  court  rendering  the  judgment  such 
service  is  sufficient  to  support  the  judgment,  there  being  nothing  in 
the  statutes  of  that  state  inconsistent  with  such  a  service.**® 

286  Ward  V.  Price,  25  N.  J.  Law,  225.  And  see  Wissler  v.  Herr,  1G2  Ta. 
552,  29  Atl.  862. 

237  Williams  v.  Renwick.  52  Ark.  160,  12  S.  W.  331,  20  Am.  St  Rep.  158. 

23  8  Kimball  v.  Merrick,  20  Ark.  12;  Noyes  v.  Butler,  6  Barb.  (N.  Y.)  613. 
See,  also,  Zepp  v.  Hager,  70  111.  223. 

289  Knowles  v.  Logansport  Gaslight  &  Coke  Co.,  19  Wall.  58,  22  L.  Ed.  70; 
Sears  v.  Dacey,  122  Mass.  388;  McDermott  v.  Clary,  107  Mass.  501;  Stockwell 
V.  McCracken,  109  Mass.  86;  American  Tube  &  Iron  Co.  v.  Crafts,  156  Mass. 
257,  30  N.  B.  1024;  Wilhelm  v.  Parker,  17  Ohio  Cir.  Ct  R.  234;  Russell  v. 
Butler  (Tex.  Civ.  App.)  47  S.  W.  406. 

2*0  Mo  wry  v.  Chase,  100  Mass.  79. 
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§  900.    Oases  Refulns  to  AUcnr  Contradlotion  of  Reoord* 

So  far  we  have  considered  the  case  where  the  record  of  a  judg- 
ment rendered  in  another  state  was  silent  or  ambiguous  on  the  sub- 
ject of  jurisdiction  or  contained  no  direct  averment  or  finding  of 
jurisdiction.  But  let  us  suppose  that  such  a  record  recites  the  facts 
necessary  to  confer  jurisdiction  upon  the  court.  Are  such  recitals 
then  conclusive,  or  may  they  be  contradicted,  on  a  plea  denying 
jurisdiction,  by  extrinsic  evidence?  It  is  familiar  doctrine  that  a 
record  is  evidence  of  the  highest  nature,  in  fact  of  "uncontrollable 
verity,"  that  it  imports  absolute  truth,  and  can  in  no  wise  be  con- 
tradicted or  impeached  in  respect  to  its  positive  recitals.  And  it 
seems  to  have  been  clearly  the  intention  of  the  constitution  and  of 
congress  to  give  to  the  judicial  proceedings  of  each  state  all  the 
weight  and  dignity  of  a  record  in  the  other  states.  There  was  there- 
fore much  plausibility  in  the  view  (once  very  generally  held,  and 
still  adhered  to  in  a  few  modern  cases)  that  in  the  case  supposed 
the  defendant  must  not  be  allowed  to  contradict  the  recitals  of  the 
record.**^    The  applications  of  this  doctrine  to  the  various  cases 

«*i  Lincoln  v.  Tower,  2  McLean,  473,  Fed.  Cas.  No.  8,355;  Dll worth  v.  John- 
son (D.  0.)  6  Fed.  459;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  600,  Fed. 
Cas.  No.  1,793;  Newcomb  v.  Peck,  17  Vt  302,  44  Am.  Dec.  340;  Lapham  v. 
Briggs,  27  Vt  26;  Farr  v.  Ladd,  37  Vt.  156;  HaU  v.  Williams,  6  Pick,  (Mass.) 
232,  17  Am.  Dec.  356;  Wetherill  v.  Stillman,  65  Pa.  105;  Lance  v.  Dugan 
(Fa.)  13  Atl.  942;  Miller  v.  Dungan,  35  N.  J.  Law,  389;  Pritchett  v.  Clark,  4 
Har.  (Del.)  280;  Westcott  v.  Brown,  13  Ind.  83;  Welch  v.  Sykes,  3  Oilman 
(111.)  197,  44  Am.  Dec.  689;  Zepp  v.  Hager.  70  lU.  223;  Gaugbran  v.  Gilman, 
72  Iowa,  570,  34  N.  W.  123;  Wilson  v.  Jackson,  10  Mo.  330;  Wilcox  v.  Kas- 
sick,  2  Mich.  105.  In  the  case  of  Coit  v.  Haven,  30  Conn.  190,  79  Am.  Dec. 
244,  it  was  said:  "Jurisdictional  facts,  such  as  the  service  of  the  writ  and 
the  like,  are  presumed,  and  conclusively  presumed,  in  the  case  of  a  domestic 
court  of  general  Jurisdiction,  unless  the  record  itself  shows  the  contrary;  and 
we  suppose  the  same  would  be  true  of  a  foreign  judgment  of  the  same  char- 
acter, were  it  not  that  a  citizen  here  cannot  by  any  process  reach  a  foreign 
judgment,  to  get  it  reversed,  without  going  to  the  foreign  Jurisdiction  where 
the  Judgment  was  rendered,  which  is  never  required  of  our  own  citizens  or 
inhabitants.''  And  in  Hall  v.  Williams,  6  Pick.  (Mass.)  232,  239,  17  Am. 
Dec.  356,  Chief  Justice  Parker  observed:  "in  regard  to  the  conclusiveness 
of  such  Judgments  to  all  intents  and  purposes,  there  is  yet  a  question  of 
considerable  importance,  which  has  been  discussed  and  decided  in  almost 
every  state  of  the  Union  in  which  there  are  printed  reports  of  their  Judicial 
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arising  in  practice  were  stated  in  one  of  the  Illinois  decisions  in  the 
following  terms :  First,  if  the  record  of  the  judgment  shows  that  the 
defendant  was  personally  served  with  process,  or  personally  ap- 
peared to  the  action,  the  record  is  conclusive,  and  he  is  estopped 
by  it  from  denying  that  the  court  had  jurisdiction  of  his  person. 
Second,  if  the  record  does  not  show  any  service  of  process,  nor 
notice  to  the  defendant,  nor  appearance  by  him,  the  judgment  is  a 
mere  nullity,  and  the  record  affords  no  presumption  whatever/** 
Third,  if  the  record  shows  a  service  of  process,  or  a  notice  to  the 
defendant,  or  an  appearance  for  him,  but  not  amounting,  in  either 
case,  to  personal  notice  or  appearance,  the  record  affords  a  pre- 
sumption that  the  court  had  jurisdiction,  but  this  presumption  the 
defendant  is  at  liberty  to  rebut.*** 

decisions;  and  the  question  is  presented  now  by  the  issue  tak^  on  the  second 
and  third  pleas  to  this  action.  The  defendants,  in  answer  to  the  declaration, 
say  that  neither  of  them  was  served  with  notice  of  the  suit  in  which  the 
judgment  was  rendered,  nor  appeared,  nor  authorized  any  one  to  appear  for 
him  in  the  action,  and  that  F.  was  never  an  Inhabitant  of  or  resident  hi  the 
state  of  Georgia.  The  plaintlflCs  reply  that  the  defendants  are  estopped  by 
the  record  to  deny  these  facts,  and  the  record  being  set  forth  on  oyer,  the 
defendants  demur  to  the  replication  of  estoppel.  If  it  appeared  by  the  rec- 
ord that  the  defendants  had  notice  of  the  suit,  or  that  they  appeared  to  de- 
fense, we  are  Inclined  to  think  that  it  could  not  be  gainsaid;  for  as  ve  are 
bound  to  give  full  faith  and  credit  to  the  record,  the  facts  stated  in  it  most 
be  taken  to  be  true  Judicially,  and  if  they  should  be  untrue  by  reason  of  mis- 
take or  otherwise,  the  aggrieved  party  must  resort  to  the  authorities  where 
the  Judgment  was  rendered  for  redress,  for  he  could  not  be  allowed  to  con- 
tradict the  record  by  a  plea  and  by  an  issue  to  the  country  thereon.  But  if 
the  record  does  not  show  any  service  of  process  or  any  appearance  in  the 
suit,  we  think  he  may  be  allowed  to  avoid  the  effect  of  the  Judgnment  here, 
by  showing  that  he  was  not  within  the  Jurisdiction  of  the  court  which  ren- 
dered it,  for  It  is  manifestly  against  first  principles  that  a  man  should  h* 
condemned,  either  criminally  or  civilly,  without  an  opportunity  to  be  heard 
In  his  defense." 

«*a  This  position,  however,  is  contrary  to  most  of  the  authorities,  which 
hold  that  In  the  silence  of  the  record.  Jurisdiction  wUl  be  presumed.  Supra, 
f  896. 

24  8  Blmeler  v.  Dawson,  4  Scam.  (HI.)  538.  39  Am.  Dec.  430.  In  support  of 
the  third  position  taken  In  this  case,  see,  also,  Lincoln  v.  Tower,  2  McLean, 
473,  Fed.  Cas.  No.  8,355. 
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S  901.    Reoord  may  be  Contradicted. 

Notwithstanding  the  force  of  the  reasoning  in  the  cases  just  cited, 
there  was  much  to  be  said  on  the  other  side.  It  is  fair  to  infer  that 
the  constitution  means  no  more  than  that  full  faith  and  credit  shall 
be  given  to  the  valid  and  lawful  judgments  of  the  courts  of  a  sister 
state.  But  if,  in  point  of  fact,  the  court  had  no  jurisdiction  of  the 
defendant,  the  sentence  which  it  assumed  to  pronounce  is  no  judg- 
ment at  all;  it  is  a  nullity.  It  is  true  that  a  record  must  be  held 
incontrovertible.  But  in  the  absence  of  jurisdiction,  the  account  of 
the  court's  proceedings  is  not  a  record,  for  those  proceedings  would 
be  coram  non  judice.  For  the  very  purpose,  therefore,  of  according 
due  faith  and  credit  to  the  judgment,  it  must  first  be  ascertained 
whether  the  document  purporting  to  be  a  record  is  in  reality  entitled 
to  that  character.  Nor  should  recitals  of  jurisdiction  be  conclusive 
on  this  point.  For  if,  actually,  there  was  no  jurisdiction,  no  greater 
force  or  credit  can  be  given  to  such  recitals  than  to  any  other  part 
of  the  instrument.  Their  own  credibility  depends  upon  the  ante- 
cedent question.  In  other  words,  a  recital  that  the  paper  is  a  record 
does  not  make  it  one.  It  is  true  that  in  most  of  the  states  collateral 
impeachment  of  domestic  judgments  for  want  of  jurisdiction  is  not 
allowed.  But  this  is  because  the  party  has  a  more  appropriate  rem- 
edy, which  is  also  easy  and  efficacious,  by  direct  proceedings  to  have 
the  judgment  vacated  or  reversed.  But  this  reason  does  not  operate 
in  the  case  of  judgments  recovered  in  one  state  against  citizens  of 
another.  Besides  the  hardship  and  inconvenience  that  would  be 
caused  by  denying  all  other  remedy,  it  is  familiar  doctrine  that  the 
courts  of  a  state  will  never  compel  their  own  citizens  to  resort  to  a 
foreign  tribunal  for  relief  which  they  themselves  can  accord. 

These  and  similar  considerations  had  weight  with  many  of  the 
state  courts.  And  a  great  number  of  rulings  were  made  (both  before 
and  after  the  federal  decisions  to  be  presently  noticed)  to  the  effect 
that,  in  an  action  on  a  judgment  from  another  state,  the  defendant 
may  always  deny  the  jurisdiction  of  the  court  which  rendered  it, 
notwithstanding  recitals  in  the  record  to  the  contrary.^**     Still  this 

«4*  Garleton  v.  Bickford,  13  Gray  (Mass.)  591,  74  Am.  Rep.  652;  Bodurtba 
V.  Goodrich,  3  Gray  (Mass.)  508;  Wright  v.  Andrews,  130  Mass.  149;   McBer- 
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body  of  authority  grew  up  side  by  side  with  an  almost  equal  vol- 
ume of  judicial  opinion  directly  opposed  to  it  in  principle.  And  the 
consequent  doubt  and  uncertainty  in  regard  to  this  important  ques- 
tion was  not  removed  until  the  United  States  supreme  court  came 
to  deal  with  the  controversy,  and  put  its  authoriutive  construction 
upon  the  terms  of  the  law  governing  it.  In  the  first  case  in  which 
the  precise  question  fairly  arose,  that  court  decided  that  the  inquiry 
into  the  jurisdiction  could  not  be  prevented  by  any  recitals  in  the 
record.  At  the  conclusion  of  a  thoughtful  and  weU  reasoned  opin- 
ion, in  which  the  extant  authorities  were  reviewed  with  much  learn- 
ing and  judgment,  Mr.  Justice  Bradley  expressed  himself  as  fol- 
lows :  "If  it  is  once  conceded  that  the  validity  of  a  judgment  may 
be  attacked  collaterally  by  evidence  showing  that  the  court  had  no 
jurisdiction,  it  is  not  perceived  how  any  allegation  contained  in  the 
record  itself,  however  strongly  made,  can  affect  the  right  so  to 
question  it.  The  very  object  of  the  evidence  is  to  invalidate  the  pa- 
per as  a  record.  If  that  can  be  successfully  done,  no  statements 
contained  therein  have  any  force.  If  any  such  statements  could  be 
used  to  prevent  an  inquiry,  a  slight  form  of  words  might  always  be 
adopted  so  as  effectually  to  nullify  the  right  of  such  inquiry.  Re- 
citals of  this  kind  must  be  regarded  like  asseverations  of  good  faidi 

mott  T.  Clary,  107  Mass.  501;  Gilman  v,  Gllman,  126  Mass.  26,  30  Am.  Bejt 
04(5;  Gleason  v.  Dodd,  4  Mete.  (Mass.)  333;  Phelps  v.  Brewer.  9  Cush.  (Mas*,' 
390,  57  Am.  Dec.  56;  Denniscn  v.  Hyde.  6  Conn.  508:  Colt  v.  Haven,  30  Omul 
190,  79  Am,  Dec.  244;  Frothingham  v.  Barnes,  9  R.  I.  474;  Black  v.  BUct 
4  Bradf.  Sur.  (N.  Y.)  174;.  Ferguson  v.  Crawford,  70  N.  Y.  253,  26  Am- 
Rep.  589;  Starbuck  r.  Murray,  5  Wend.  (X.  Y.)  148,  21  Am.  Dec.  172:  Km 
V.  Kerr.  41  N.  Y.  272;  Shumway  t.  Stillman.  6  Wend.  (N.  Y.)  447;  Latbim 
V.  Delany.  59  K  Y.  Super.  Ct.  37,  12  N.  Y.  Supp.  463;  Price  v.  Schaeffer,  l^ 
Pa.  53i>,  29  Atl.  279,  25  L.  R.  A.  699;  Commonwealth  v.  Bolich,  18  Pi.  Co. 
Ct.  R.  401;  Mitchell  t.  Garrett,  6  Houst.  (DeL)  34;  Kingsbury  v.  Yniestia. 
M>  Ala.  3i*0:  Norwood  v.  Cobb.  24  Tex.  551;  League  v.  Scott  tTex.  CIt.  App* 
61  S,  W.  521;  Wood  v.  Wood.  78  Ky.  624;  Chaney  v.  Bryan,  15  Lea  (Tean-^ 
rss<>:  Penny  wit  v.  Foote,  27  Ohio  St.  600,  22  Am.  Rep.  340;  Kingsbot  >u«b  t. 
Tousloy,  5t5  Ohio  St,  450,  47  N.  E.  541;  Pond  v.  Simons,  17  Ind.  App.  St  45 
X.  E.  4S;  Pollard  v.  Baldwin,  22  Iowa,  328;*  Harshey  v.  Blackmarr.  20  low*. 
161,  80  Am.  Dec.  520;  Marx  t.  Fore,  51  Mo.  69.  11  Ajn.  Rep.  432;  Naptoo  t 
Leaton.  71  Mo.  358;  Banister  v.  Weber  Gas  &  Gasoline  Engine  Co..  S2  M<» 
App,  528;  Anltnian,  Miller  &  Oo.  v.  Mills,  9  Wash.  6S,  36  Pac.  10I6;  People 
V,  DawolK  25  Mich.  247.  12  Am.  Rep.  260;  Bape  ▼.  Heaton.  9  Wis.  32S.  :« 
Am.  Hop.  2ej>;   Kane  v.  Cook,  8  CaL  449. 
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in  a  deed,  which  avail  nothing  if  the  instrument  is  shown  to  be 
fraudulent.    The  records  of  the  domestic  tribunals  of  England  and 
some  of  the  states,  it  is  true,  are  held  to  import  absolute  verity  as 
well  in  relation  to  jurisdictional  as  to  other  facts,  in  all  collateral 
proceedings.     Public  policy  and  the  dignity  of  the  courts  are  sup- 
posed to  require  that  no  averment  shall  be  admitted  to  contradict 
the  record.     But,  as  we  have  seen,  that  rule  has  no  extra-territorial 
force On  the  whole,  we  think  it  clear  that  the  juris- 
diction of  the  court  by  which  a  judgment  is  rendered  in  any  state 
may  be  questioned  in  a  collateral  proceeding  in  another  state,  not- 
withstanding the  provisions  of  the  fourth  article  of  the  constitution 
and  the  law  of  1790,  and  notwithstanding  the  averments  contained 
in  the  record  of  the  judgment  itself."  ****    The  doctrine  thus  an- 
nounced was  soon  afterwards  re-affirmed  in  the  same  court,  it  be- 
ing  held  that,  although  the  record  might  show  a  return  of  the  sheriff 
to  the  effect  that  the  defendant  had  been  personally  served  with 
process,  yet  the  latter  might  deny  and  disprove  it.^**    And  the  rule 
has  been  recognized  and  extended  in  later  decisions  of  the  court,**^ 
so  that  it  may  be  now  regarded  as  a  fixed  and  settled  principle,  and 
one  which  of  course  is  binding  on  the  state  tribunals.     Before  leav- 
ing this  point  it  is  necessary  to  remark  that  there  is  good  authority 
for  the  proposition  that  if  it  appears  affirmatively  from  the  record  of 
the  judgment,  and  as  a  matter  of  adjudication,  that  the  defendant 
had  legal  notice  of  the  suit  or  duly  authorized  an  appearance  to  be 
entered  for  him,  then  he  is  no  longer  at  liberty  to  allege  a  want 
of  jurisdiction.**"    The  reason  of  this  is  obvious.     In  such  a  case, 
the  question  of  jurisdiction  would  be  one  of  the  grounds  of  defense 
to  the  original  action,  there  set  up  and  adjudicated,  and  of  course 
equally  concluded  with  any  other  defense.     And  hence  the  principle 
which  forbids  a  re-examination  of  the  merits  of  the  controversy 
would  apply. 

2*5  Thompson  v.  Whitman.  18  Wall.  457,  21  L.  Ed.  897. 
2*«  Knowles  v.  Logansport  Gaslight  &  Coke  Co.,  19  Wall.  58,  22  L.  Ed.  70. 
»*7  Hall  V.  Lanning,  91  U.  S.  160,  23  L.  Ed.  271;   Peimoyer  v.  Neff,  95  U. 
8.  714,  24  li.   Ed.  565.    And  see  Graham  v.  Spencer  (O.  C.)  14  Fed.  603. 
s««  Gleason  v.  Dodd,  4  Mete.  (Mass.)  333. 
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body  of  authority  grew  up  side  by  side  with  an  almost  equal  vol- 
ume of  judicial  opinion  directly  opposed  to  it  in  principle.  And  the 
consequent  doubt  and  uncertainty  in  regard  to  this  important  ques- 
tion was  not  removed  until  the  United  States  supreme  court  came 
to  deal  with  the  controversy,  and  put  its  authoritative  construction 
upon  the  terms  of  the  law  governing  it.  In  the  first  case  in  which 
the  precise  question  fairly  arose,  that  court  decided  that  the  inquiry 
into  the  jurisdiction  could  not  be  prevented  by  any  recitals  in  the 
record.  At  the  conclusion  of  a  thoughtful  and  well  reasoned  opin- 
ion, in  which  the  extant  authorities  were  reviewed  with  much  learn- 
ing and  judgment,  Mr.  Justice  Bradley  expressed  himself  as  fol- 
lows :  "If  it  is  once  conceded  that  the  validity  of  a  judgment  may 
be  attacked  collaterally  by  evidence  showing  that  the  court  had  no 
jurisdiction,  it  is  not  perceived  how  any  allegation  contained  in  the 
record  itself,  however  strongly  made,  can  affect  the  right  so  to 
question  it.  The  very  object  of  the  evidence  is  to  invalidate  the  pa- 
per as  a  record.  If  that  can  be  successfully  done,  no  statements 
contained  therein  have  any  force.  If  any  such  statements  could  be 
used  to  prevent  an  inquiry,  a  slight  form  of  words  might  always  be 
adopted  so  as  effectually  to  nullify  the  right  of  such  inquiry.  Re- 
citals of  this  kind  must  be  regarded  like  asseverations  of  good  faith 

mott  V.  Clary,  107  Mass.  501;  Gllman  v.  Gilman,  126  Mass.  26,  30  Am.  Rep. 
646;  Gleason  v.  Dodd,  4  Melc.  (Mass.)  333;  Phelps  v.  Brewer,  9  Gush.  (Mass.) 
390,  57  Am.  Dec.  56;  Dennlscn  v.  Hyde,  6  Conn.  508;  Colt  v.  Haven,  30  Oonn. 
190,  79  Am.  Dec.  244;  Frothlngham  v.  Barnes,  9  R.  I.  474;  Black  v.  Black, 
4  Bradf.  Sur.  (N.  Y.)  174;,  Ferguson  v.  Crawford,  70  N.  Y.  253,  26  Am. 
Rep.  589;  Starbuck  v.  Munay,  5  Wend.  (N.  Y.)  148,  21  Am.  Dec.  172;  Kerr 
V.  Kerr,  41  N.  Y.  272;  Shumway  v.  StlUraan,  6  Wend.  (N.  Y.)  447;  Latham 
V.  Delany,  59  N.  Y.  Super.  Ct.  37,  12  N.  Y.  Supp.  463;  Price  v.  Schaeffer,  161 
Pa.  530,  29  Atl.  279,  25  L.  R.  A.  099;  Commonwealth  v.  Bolich,  18  Pa.  Co. 
Ct.  R.  401;  Mitchell  v.  Garrett,  5  Houst.  (Del.)  34;  Kingsbury  v.  Ynlestra, 
no  Ala.  320;  Norwood  v.  Cobb,  24  Tex.  551;  League  v.  Scott  (Tex.  Civ.  App.) 
61  S.  W.  521;  W^ood  v.  Wood,  78  Ky.  624;  Chaney  v.  Bryan,  15  Lea  (Tenn.) 
589;  Pennywit  v.  Foote,  27  Ohio  St.  600,  22  Am.  Rep.  340;  Kingsbotough  v. 
Tousley,  56  Ohio  St.  450,  47  N.  E.  541;  Pond  v.  Simons,  17  Ind.  App.  84,  45 
N.  E.  48;  Pollard  v.  Baldwin,  22  Iowa,  328;*  Harshey  v.  Blackmarr,  20  Iowa, 
161,  89  Am.  Dec.  520;  Marx  v.  Fore,  51  Mo.  69.  11  Am.  Rep.  432;  Napton  v. 
Leaton,  71  Mo.  358;  Banister  v.  Weber  Gas  &  Gasoline  Ehigine  Co.,  82  Mo. 
App.  528;  Aultman,  Miller  &  Oo.  v.  Mills,  9  Wash.  68,  36  Pac.  1046;  People 
V.  Dawell.  25  Mich.  247.  12  Am.  Rep.  260;  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Rep.  269;   Kane  v.  Cook,  8  CaL  449, 
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in  a  deed,  which  avail  nothing  if  the  instrument  is  shown  to  be 
fraudulent.     The  records  of  the  domestic  tribunals  of  England  and 
some  of  the  states,  it  is  true,  are  held  to  import  absolute  verity  as 
well  in  relation  to  jurisdictional  as  to  other  facts,  in  all  collateral 
proceedings.     Public  policy  and  the  dignity  of  the  courts  are  sup- 
posed to  require  that  no  averment  shall  be  admitted  to  contradict 
the  record.     But,  as  we  have  seen,  that  rule  has  no  extra-territorial 
force On  the  whole,  we  think  it  clear  that  the  juris- 
diction of  the  court  by  which  a  judgment  is  rendered  in  any  state 
may  be  questioned  in  a  collateral  proceeding  in  another  state,  not- 
withstanding the  provisions  of  the  fourth  article  of  the  constitution 
and  the  law  of  1790,  and  notwithstanding  the  averments  contained 
in  the  record  of  the  judgment  itself."  **'    The  doctrine  thus  an- 
nounced was  soon  afterwards  re-affirmed  in  the  same  court,  it  be- 
ing  held  that,  although  the  record  might  show  a  return  of  the  sheriff 
to  the  effect  that  the  defendant  had  been  personally  served  with 
process,  yet  the  latter  might  deny  and  disprove  it.***     And  the  rule 
has  been  recognized  and  extended  in  later  decisions  of  the  court,**^ 
so  that  it  may  be  now  regarded  as  a  fixed  and  settled  principle,  and 
one  which  of  course  is  binding  on  the  state  tribunals.     Before  leav- 
ing this  point  it  is  necessary  to  remark  that  there  is  good  authority 
for  the  proposition  that  if  it  appears  affirmatively  from  the  record  of 
the  judgment,  and  as  a  matter  of  adjudication,  that  the  defendant 
had  legal  notice  of  the  suit  or  duly  authorized  an  appearance  to  be 
entered  for  him,  then  he  is  no  longer  at  liberty  to  allege  a  want 
of  jurisdiction.**®     The  reason  of  this  is  obvious.     In  such  a  case, 
the  question  of  jurisdiction  would  be  one  of  the  grounds  of  defense 
to  the  original  action,  there  set  up  and  adjudicated,  and  of  course 
equally  concluded  with  any  other  defense.     And  hence  the  principle 
which  forbids  a  re-examination  of  the  merits  of  the  controversy 
would  apply. 

24  8  Thompson  v.  Whitman,  18  Wall.  457,  21  L.  Ed.  897. 

246  Knowles  v.  Logansport  Gaslight  &  Coke  Co.,  10  Wall.  58,  22  L.  Ed.  70. 

247  Hall  V.  Lanning,  91  U.  S.  160,  23  L.  Ed.  271;    Peimoyer  v.  Neff,  95  U. 
S.   714,   24  L.   Ed.   5(55.    And  see  Graham  v.   Spencer  (O.  C.)  14  Fed.   603. 

>48  Gleason  v.  Dodd,  4  Mete.  (Mass.)  333. 
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§  902.    Plea  Contradietiiis  Beoord  must  be  Speeljd. 

In  an  action  on  a  judgment  of  a  sister  state,  if  it  appears  on  the 
face  of  the  record  that  the  court  did  have  jurisdiction,  extrinsic  evi- 
dence to  contradict  it  is  not  admissible  under  a  general  denial  or 
the  plea  of  nul  tiel  record.  Defects  appearing  on  the  record  may 
be  taken  advantage  of  under  this  plea,  but  if  it  is  desired  to  contra- 
dict it,  it  must  be  done  by  a  formal  and  special  plea.***  "The  de- 
fendant may  indeed  negative  the  presumption  by  pleading  and  proof; 
he  may  show  that  the  court  which  assumed  to  bind  him  had  no 
authority  over  his  person,  and  he  may  do  this  not  only  when  the 
record  is  silent,  but  in  opposition  to  its  explicit  entries  or  allegations ; 
but  if,  instead  of  adopting  this  course,  he  confine  himself  to  a  plea 
of  nul  tiel  record,  and  thus  shut  the  plaintiff  out  from  sustaining 
the  record  by  extrinsic  evidence,  the  judgment  itself  should  be  suflS- 
cient  proof  of  its  own  validity."  **• 

I  903.    Denying  Anthority  of  Attorney  to  Appear. 

In  several  of  the  earlier  cases  it  was  held  that  when  the  record  of 
a  judgment  in  a  sister  state  shows  an  appearance  by  attorney,  it  is 
not  permitted  to  the  defendant,  when  sued  upon  it,  to  deny  that  the 
court  had  jurisdiction.  This  position  was  rested  on  the  general 
theory  of  the  "absolute  verity"  of  the  record,  and  the  constitutional 
doctrine  that  no  pleas  should  be  admitted  against  such  a  judgment 
except  such  as  would  have  been  available  against  it  in  the  state 
where  it  was  rendered.***  But  this  view  was  never  universally  ac- 
cepted, and  the  best  modern  cases  have  entirely  repudiated  it.    So 

«*»  Hill  V.  Mendenhall,  21  Wall.  453,  22  L.  Ed.  616;  Bennett  v.  Morley,  10 
Ohio,  100;  Ferry  v.  Miltlmore  Elastic  Steel  Car-Wheel  Co.,  71  Vt.  457,  45 
Atl.  1035,.  76  Am.  St  Rep.  787;  Hoffheimer  v.  Stiefel,  17  Misc.  Rep.  236,  39 
N.  Y.  Supp.  714;   Rice  v.  Coutant,  38  App.  Div.  543,  56  N.  Y.  Supp.  35L 

«Bo  Fritz  V.  Fisher,  5  Clarke  (Pa.)  350. 

251  Field  V.  Gibbs,  1  Pet  O.  C.  155,  Fed.  Cas.  No.  4,766;  Roberts  v.  OtaldweU. 
5  Dana  (Ky.)  512;  Edmonds  v.  Montgomery,  1  Iowa,  143.  This  was  also 
the  doctrine  in  Missouri  (see  Warren  v.  Lusk,  16  Mo.  102;  Baker  t.  Stone- 
braker,  34  Mo.  172),  until  the  decision  In  the  case  of  Thompson  t.  Whitman, 
18  Wall.  457,  21  L.  Ed.  897,  after  which  the  courts  felt  obliged  to  conform  to 
the  principles  therein  established.    See  Eager  v.  Stover,  59  Mo.  87. 
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that  it  may  now  be  regarded  as  the  settled  rule  that,  in  an  action 
on  such  a  judgment,  if  the  record  recites  that  the  defendant  appeared 
by  attorney,  this  may  well  be  conclusive  proof  that  the  attorney  did 
appear  for  him,  but  it  is  only  prima  facie  evidence  that  the  attorney 
was  authorized  to  appear  for  him,  and  the  defendant  is  at  full  liberty 
to  prove  that  such  appearance  was  unauthorized  or  fraudulent,  and 
consequently  that  there  was  no  jurisdiction  of  his  person.*'^  A  re- 
cent case  in  New  York  carries  this  rule  to  a  point  which  seems  to 


»««  Aldrieh  v.  Kinney,  4  Q>nn.  380,  10  Am.  Dec.  151;  HaU  v.  Williams,  6 
Pick.  (Mass.)  232,  17  Am.  Dec.  356;  Sliumway  v.  Stlllman,  6  Wend.  (N.  T.) 
447;  Ward  v.  Price,  25  N.  J.  Law,  225;  Koonce  v.  Butler,  84  N.  C.  221; 
Sherrard  v.  Nevius,  2  Ind.  241,  52  Am.  Dec.  508;  Boylan  v.  Whitney,  3  Ind. 
140;  Welch  v.  Sykes,  3  Oilman  (HI.)  197,  44  Am.  Dec.  689;  Thompson  v. 
Emmert,  15  III  416;  Lawrence  v.  Jarvis,  32  111.  304;  Baltzell  v.  Nosier,  1 
Iowa,  588,  63  Am.  Dec.  466;  Gilman  v.  Oilman,  126  Mass.  26,  30  Am.  Rep. 
646;  Kahn  v.  Lesser,  16  N.  T.  Supp.  154;  Home  Friendly  Soc.  v.  Tyler,  12 
Pa.  Co.  Ct.  R.  623;  Hays  v.  Merkle,  67  Mo.  App.  55;  Harshey  v.  Blaekmarr, 
20  Iowa,  172,  80  Am.  Dec.  520;  Mafx  v.  Fore,  51  Mo.  69,  11  Am.  Rep.  432; 
Eager  v.  Stover,  59  Mo.  87.  In  the  case  of  Bodurtha  v.  Goodrich,  3  Gray 
(Mass.)  506,  Chief  Justice  Shaw  remarked:  ''There  is  another  question  here, 
r.nd  that  is,  whether  the  defendant  is  conclusively  bound  by  the  entry  of 
the  name  of  an  attorney  on  the  docket,  purporting  to  be  an  appearance 
for  him,  although  it  is  true  and  susceptible  of  proof,  that  such  entry  was 
made  by  the  accident  or  mistake  of  the  attorney,  or  that,  through  some  false 
and  fraudulent  representation  made  to  the  attorney,  or  other  cause,  In  fact 
the  attorney  was  never  authorized  to  enter  such  appearance.  It  would  cer- 
tainly be  very  strange  if  an  inhabitant  of  another  state  could  thus  be  bound 
by  a  judgment  given  and  recorded  by  a  court  having  no  jurisdiction,  with- 
out any  act  or  default  of  such  party.  .  .  .  We  think  that  where  it  ap- 
pears that,  as  in  the  present  case,  the  defendant  was  an  inhabitant  of  another 
state,  that  no  property  of  his  was  attached  by  trustee  process  or  otherwise, 
and  that  he  was  not  served  with  process,  and  the  only  ground  to  sustain  the 
judgment  is  that  he  appeared  by  attorney,  It  is  competent  for  the  plaintiff 
in  error  to  aver  and  prove  that  such  attorney  was  never  authorized  to  appear 
for  him  and  thereby  give  the  court  jurisdiction.  And  even  had  the  record 
gone  further,  and  stated  that  such  attorney  was  duly  authorized  and  did  ap- 
pear, still  It  would  be  open  to  the  plaintiff  In  error  to  aver  and  prove  facts 
tending  to  show  that  the  court  had  no  jurisdiction  of  the  cause,  and  there- 
fore that  they  could  make  no  record  binding  upon  him,  being  a  stranger, 
and  such  record  would  not  be  conclusive.  It  would  be  reasoning  in  a  circle, 
and  inconclusive,  to  say  that  the  court  had  jurisdiction  because  it  was  shown 
by  their  record  that  the  defendant  appeared  by  attorney,  and  that  they 
had  authority  to  make  such  record,  binding  upon  him,  because  they  had 
jurisdiction." 
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be  its  extreme  limit.  There  the  defendant  offered  to  prove  that  al- 
though the  record  recited  his  appearance  by  attorney,  yet  such  ap- 
pearance was  wholly  unauthorized.  But  it  appeared  that  he  had  al- 
ready moved,  in  the  court  which  rendered  the  judgment,  to  have  it 
set  aside  on  that  identical  ground,  that  the  motion  was  made  upon 
affidavits  and  a  full  hearing  had,  but  that  it  was  decided  against  him. 
Nevertheless  it  was  held  that  he  was  not  prevented  from  raising  the 
question  of  jurisdiction  when  sued  in  the  courts  of  another  state 
upon  such  judgment,  nor  from  proving  such  facts  as  would  support 
his  contention.*'*  If  the  defendant  may  thus  show  that  the  appear- 
ance was  unauthorized,  he  may  of  course  show  that  the  authority 
was  special  or  limited.  Thus  the  recital  of  the  record  may  be  ex- 
plained by  proof  that  the  attorney  was  not  empowered  to  submit  the 
defendant  to  the  jurisdiction  of  the  court,  but  only  to  plead  to  the 
jurisdiction.***  So  also,  where  the  judgment  was  against  the  plain- 
tiff for  costs,  and  he  is  sued  upon  it  in  another  state,  he  may  defend 
by  showing  that  he  gave  no  authority  to  institute  the  suit  and  had  no 
knowledge  thereof  before  judgment  was  rendered.***  But  it  cannot 
be  shown,  against  such  a  judgment,  that  the  attorney  who  had  en- 
tered an  appearance  for  the  defendant  in  the  original  action  had  sub- 
sequently, without  the  consent  of  the  latter,  withdrawal  such  appear- 
ance after  issue  joined  and  several  continuances  of  the  cause,  and 
that  the  counsel  who  afterwards  appeared  did  so  without  any  au- 
thority. For  this  would  not  invalidate  the  previous  action  of  the 
counsel  who  was  duly  employed,  and  the  latter's  withdrawal  of  ap- 
pearance would  not  put  the  party  for  whom  he  appeared  out  of 
court*** 

S  904.    JviisdietioB  by  AttacltmeBt  of  Propertj. 

Most  of  the  cases  in  which  the  effect  and  validity  of  judgments 
from  another  state  have  been  called  in  question  have  presented  in- 
stances of  an  attempted  exercise  of  jurisdiction  over  persons  who 
were  not  citizens  or  residents  of  the  state.     And  in  most  of  the  states, 

«»»  Howard  t.  Smith,  35  N.  Y.  Super.  Ct  131. 

«»«  Graliam  v.  Siiencor  (C.  G)  14  Fed.  (503. 

>5»  Watson  T.  New  England  Bank,  4  Mete.  (Mass.)  343L 

s*«  Wilson  v.  Ililliard  (ra.)  5  Aa  258. 
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Statutes  exist  which  authorize  the  institution  of  proceedings  against 
such  persons  upon  the  attachment  and  seizure  of  property  belong- 
ing to  them  and  found  within  the  territory,  together  with  some  spe- 
cies of  constructive  or  substituted  service  of  process.  We  have 
therefore  to  consider  the  extent  of  the  jurisdiction  thus  acquired, 
to  what  purposes  it  may  be  directed,  and  how  the  resultant  judgment 
will  be  regarded  in  other  states.  Now  in  the  first  place,  it  is  not 
denied  (indeed  it  is  familiar  doctrine)  that  the  existence  of  prop- 
erty, either  real  or  personal,  within  the  limits  of  a  state,  gives  to  that 
state  the  dominion  and  jurisdiction  over  it,  to  the  extent  of  reg- 
ulating its  transfer,  controlling  its  use  and  disposition,  subjecting 
it  to  process  and  execution,  and  devoting  it  to  the  satisfaction  of  the 
just  claims  of  its  own  citizens."^^  So  far  it  is  immaterial  whether 
the  owner  of  the  property  be  a  citizen  or  a  foreigner,  a  resident  or 
absentee.  And  since  such  proceedings,  as  far  as  concerns  the  par- 
ticular property  seized,  are  substantially  in  rem,  they  do  not  need 
the  support  of  an  actual  and  personal  notice  to  the  owner,  but  such 
notice  may  be  merely  constructive.  On  the  other  hand,  as  we  shall 
see  more  fully  in  the  succeeding  sections,  no  state  can  extend  its 
jurisdiction  over  a  person  who  is  not  a  resident  of  such  state  and 
not  within  its  limits  at  the  time,  and  who  does  not  appear  or  au- 
thorize an  appearance,  so  as  to  render  a  judgment  or  decree  which 
shall  be  binding  on  him  personally.  For  that  purpose,  constructive 
or  substituted  service  is  of  no  avail.  As  a  result  of  these  two  doc- 
trines, the  rule  must  be  that  if  jurisdiction  in  an  action  is  obtained 
against  a  non-resident  by  attachment  of  his  property  only,  the  judg- 
ment rendered  thereon  will  bind  the  property  attached  and  justify 
its  disposition  under  execution,  but  beyond  that  it  will  have  no  extra- 
territorial force  or  validity  whatever.  And  to  this  proposition  the 
authorities  unanimously  agree.^'^®     It  follows  from  this  that  a  judg- 

aB7  story,  Oonfl.  Laws,  §§  549-551. 

»58  Green  v.  Van  Busklrk,  7  Wall.  139,  19  L.  Ed.  109;  Cooper  v.  Reynolds, 
10  WaU.  308,  19  L.  Ed.  931;  Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed.  959; 
Pennoyer  v.'  Neff,  95  U.  S.  725,  24  L.  Ed.  5(55;  Thompson  v.  Emmert,  4  Mc- 
Lean, 96,  Fed.  Gas.  No.  13,053;  McVicker  v.  Beedy,  31  Me.  314,  50  Am.  Dec. 
60«;  Young  T.  Ross,  31  N.  H.  201;  Woodruff  v.  Taylor,  20  Vt  65;  Price  v. 
Hickok,  30  Vt  292;  McDermott  v.  Clary,  107  Mass.  501;  Kilbujm  v.  Wood- 
wortt,  6  Jolms.  (N.  Y.)  37,  4  Am.  Dec.  321;  Fenton  v.  Garlick,  8  Johns.  (N.  Y.) 
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ment  founded  upon  attachment  of  property,  affecting  to  bind  not  only 
the  property  attached  but  also  the  person  of  a  defendant  not  a  citizen 
of  the  state  or  within  its  precincts  at  the  time,  is  to  be  treated  as  a 
nullity  by  a  court  in  another  state  which  is  called  on  to  enforce  it 

194;  Bates  v.  Delavan,  5  Paige  (N.  Y.)  299;  Robinson  v.  Ward's  Bx^rs,  8 
Johns,  (N.  Y.)  80,  5  Am.  Dec.  327;  Pjiwllng  v.  WlHson,  13  Johns.  (N.  Y.) 
192;  Bartlett  v.  Splcer.  75  N.  Y.  528;  Phelps  v.  Holker.  1  DaU.  (Pa.)  201,  1 
Lr.  Ed.  128;  Steel  T.  Smith,  7  Watts  &  S.  (Pa.)  447;  MUler  t.  Dungan,  36  N. 
J.  Law,  21;  Ward  v.  McKenzIe,  33  Tex.  297,  7  Am.  Rep.  2(51;  Rogers  t.  Cole- 
man, Hardin  (Ky.)  418,  3  Am.  Dec.  733;  WlUlams  v.  Preston,  3  J.  J.  Mareh. 
(Ky.)  600,  20  Am.  Dec.  179;  Pelton  v.  Plainer,  33  Ohio.  200,  42  Am.  Dec.  197; 
Amdt  V.  Arndt,  15  Ohio,  33;  Melhop  v.  Doane,  31  Iowa,  397,  7  Am.  Rep.  147; 
ChambeiiaJn  v.  Faris,  1  Mo.  517,  14  Am.  Dec.  304;  Jones  v.  Spencer,  15  Wis. 
583;   Story,  Confl.  Laws,  fi  549. 

In  the  important  case  of  Peunoyer  y.  Neff,  supra,  this  subject  was  con- 
sidered with  much  care  and  attention,  and  we  quote  the  following  languaire 
of  Field,  J.,  as  a  clear  exposition  of  the  most  approved  doctrine  on  the  point 
in  question.  "Substituted  service  by  publication,"  said  the  learned  Judge,  **or 
in  any  otlier  authorized  form,  may  be  sufBclent  to  inform  parties  of  tlie 
object  of  proceedings  taken  where  property  is  once  brought  under  the  control 
of  the  court  by  seizure  or  some  equivalent  act  The  law  assumes  that  prop- 
erty is  always  in  the  possession  of  its  owner,  in  person  or  by  agent;  and  it 
proceeds  upon  the  tlieory  that  its  seizure  will  inform  him,  not  only  that  it 
is  taken  into  the  custody  of  the  court,  but  that  he  must  look  to  any  proceed- 
ings authorized  by  law  upon  such  seizure  for  its  condemnation  and  sale. 
Such  service  may  also  be  sufficient  In  cases  where  the  object  of  the  action 
is  to  reach  and  dispose  of  property  in  the  state,  or  of  some  Interest  therein, 
by  enforcing  a  contract  or  a  Hen  respecting  the  same,  or  to  partition  ft  amonir 
different  owners;  or,  when  the  public  is  a  party,  to  condemn  and  appropriate 
it  for  a  public  purpose.  In  other  words,  such  service  may  answer  in  all  ac- 
tions which  are  substantially  proceedings  in  rem.  But  where  the  entire  ob- 
ject of  tlie  action  is  to  determine  the  personal  rights  and  obligations  of  the 
defendants,  that  is,  where  the  suit  Is  merely  In  personam,  constructive  service 
in  this  form  upon  a  non-resident  is  ineffectual  for  any  purix>8e.  Process  from 
the  tribunals  of  one  state  cannot  run  Into  another  state  and  summon  parties 
there  domiciled  to  leave  its  territory  and  respond  to  proceedings  against  them. 
Publication  of  process  or  notice  within  the  state  where  the  tribunal  sits  can- 
not create  any  greater  obligation  upon  the  non-resident  to  appear.  Process 
sent  to  him  out  of  the  state  and  process  published  within  it  are  equally  un- 
availing in  proceedings  to  establish  his  personal  liAt)illty.  .  .  .  In  all  the 
cases  brought  in  the  state  and  federal  courts,  where  attempts  have  been  made. 
under  the  act  of  congress,  to  give  effect  in  one  state  to  personal  Judgments 
rendered  in  another  state  against  non-residents,  without  service  upon  them,  or 
upon  substituted  service  by  publication,  or  In  8"me  other  form,  it  has  been 
held,  without  an  exception  so  far  as  we  are  aware,  that  such  Judgments  were 
without  any  binding  force,  except  as  to  property  or  interests  in  property  within 
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by  action,  so  far  as  concerns  any  personal  liability  of  the  defendant, 
although  it  would  bind  his  person  in  the  courts  and  by  the  laws 
uf  the  state  in  which  it  was  rendered.^'®  It  follows  also  that  if  the 
property  attached  is  not  sufficient  to  satisfy  the  plaintiff's  claim,  the 
judgment  will  be  no  bar  to  another  action  in  another  state  for  the 
balance  of  the  original  demand.**^  Further,  the  recitals  of  a  judg- 
ment in  rem,  obtained  in  a  sister  state  without  personal  service  and 
upon  publication  only,  and  where  the  defendant  did  not  appear  to 
the  suit,  are  not  evidence  of  debt  in  a  separate  action  pending  in 
another  state  between  the  same  parties.'®*  A  personal  judgment 
for  costs  may  not  be  rendered  against  the  defendant,  on  default,  in 
an  action  of  trespass  to  try  title  to  real  estate,  if  citation  was  served 
on  him  by  publication,  as  a  non-resident,  and  not  personally,  and  if 
such  judgment  be  entered,  it  cannot  be  enforced  against  other  prop- 
erty of  the  defendant  even  within  the  jurisdiction  of  the  court.'®' 
But  a  suit  to  enforce  the  lien  of  a  mortgage  by  a  sale  of  the  prop- 
erty is  in  the  nature  of  a  proceeding  in  rem,  and  in  case  the  mort- 
j^agor  or  his  successor  in  interest  is  a  non-resident,  or  not  found, 
so  that  he  cannot  be  personally  served  with  process  in  the  state, 
the  court  may  decree  a  sale  of  the  property  on  such  substituted  or 
constructive  service  of  process  on  the  defendant  as  the  legislature 
may  provide.***     But  in  such  a  case,  it  is  apprehended,  a  personal 

the  state,  to  reach  and  affect  which  was  the  object  of  the  action  In  which  the 
judgment  was  rendered,  and  which  property  was  brought  under  the  control  of 
the  court  In  connection  with  the  process  against  the  person.  The  proceeding 
in  such  cases,  though  In  the  form  of  a  personal  action,  has  been  uniformly 
treated,  where  service  was  not  obtained,  and  the  party  did  not  voluntarily 
appear,  as  efEectual  and  binding  merely  as  a  proceeding  in  rem,  and  as  having 
no  operation  beyond  the  disposition  of  the  property,  or  some  Interest  therein. 
And  the  reason  assigned  for  this  conclusion  has  been  that  which  we  have 
already  stated, — that  the  tribunals  of  one  state  have  no  Jurisdiction  over  per- 
sons beyond  Its  limits,  and  can  inquire  only  Into  their  obligations  to  its  citi- 
zens when  exercising  its  conceded  Jurisdiction  over  their  i)roperty  within  its 
limits." 

2&t)  steel  V.  Smith,  7  Watts  &  S.  (Pa.)  447;   MUIer  v.  Dungan,  36  N.  J.  Law, 
21,  and  other  cases  cited  in  preceding  note. 

:j6o  National  Bank  v.  Peabody,  55  Vt.  492,  45  Am.  Rep.  C32. 

261  lies  v.  Elledge,  18  Kan.  296. 

26  2  Freeman  v.  Alderson,  119  V.  S.  185,  7  Sup.  Ct  165,  30  L.  Ed.  372. 

2«3  Swift  v.  Meyers  (C.  C.)  37  Fed.  37. 
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judgment  or  decree  for  the  deficiency  would  have  no  extra-territorial 
validity.  Further,  the  jurisdiction  of  a  state  includes  the  power  t » 
appropriate  debts,  due  by  its  citizens  to  non-residents,  to  the  pay- 
ment of  debts  due  by  such  non-residents  to  other  citizens  of  the 
5tate,  an(^  to  prescribe  the  remedial  means  or  judicial  proceedings 
by  which  such  appropriations  may  be  made.  And  when  the  pro- 
ceedings in  an  action  for  that  purpose  are  in  conformity  with  the 
laws  of  the  state,  they  are  final  and  conclusive  upon  the  non-resident, 
so  far  as  the  fund  itself  is  concerned,  although  he  was  not  sen'od 
with  process  and  did  not  appear  in  the  action.***  Finally,  the  doc- 
trine that  the  judgment  in  an  attachment  proceeding  creates  no  per- 
sonal liability  against  the  defendant,  outside  the  state  where  ren- 
dered, applies  only  where  the  proceeding  is  strictly  in  rem,  and  not 
where  there  was  personal  service  of  process  on  the  defendant  or  an 
appearance  entered  by  him.*** 


I  906.    Eztim-Tenltorlml  Service  of  Proeei 

It  is  well  settled  that  extra-territorial  service  of  process  confer? 
no  jurisdiction  for  the  rendition  of  a  valid  personal  judgment.  A 
citizen  of  one  state  cannot  be  compelled  to  go  into  another  state, 
and  there  litigate  an  action  pending  against  him,  merely  by  the 
sen-ice  of  a  writ  upon  him  in  his  own  state.  For  no  state  can  send 
its  process  into  another  state.  The  moment  it  crosses  the  border  it 
loses  the  character  of  judicial  process.  True,  the  personal  ser\'ice  of 
it  gives  the  defendant  actual  notice  of  the  suit,  and  in  this  it  differ* 
irom  service  by  publication.  But  this  difference  is  immaterial  f«'^ 
;arisdictional  purposes.  In  that  respect  both  methods  of  citation 
stand  on  the  same  footing.  Hence  service  of  process  in  another 
state*  thoui::h  authorized  by  the  laws  of  the  forum,  gives  no  authority 
to  reiuler  a  personal  judgment  which  vaM  have  any  force  or  vitaht) 
Innond  the  state  where  the  action  was  brought.***     But  of  course  if 

i**  l\Mi>vlvU  T.  H«ir.ie  Ins.  Co.,  1  S.  C.  15S. 

i- >  Tax  no  v.  OSho.u  S4  Mo.  120. 

J«*  l*:i:ivt  V.  AlalKH.id  ik^Ul  Life  Ins.  Co.,  4  Wood.*?,  353.  5  Fed.  3f>1:  K^^ 
\\  ro!*-a,  1  Ov:^li,  iMass.)  2;>.  i8  Am.  Deo.  5S7:    Cr*»ss  v.  Artu$<tn>ns.  44  Oh:' 
Sr  ri;v  Ij»  N,  i:.  l*"*:    Uol  rr  T.  Wriubt.  iN  Pa.  471:    IVniioyer  v.  Noff.  a*  l" 
S,  Til.  -Jl  I-  i:a.  ,-•."»;    Kolarer  T.  Cuimiil»ian  Ins.  Co.,  90  Mass,  2U7.  96  Aui. 
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the  defendant,  after  being  so  served,  files  an  answer  in  the  suit  and 
sets  up  a  defense  on  the  merits,  the  judgment  rendered  will  be  valid 
and  conclusive.^*' 

§  906.    ConstmetlTe   Service  on  Non-Resldents. 

A  judgment  rendered  in  one  state  against  a  resident  of  another 
state,  who  was  not  served  with  process  and  did  not  appear  in  the 
action,  either  personally  or  by  an  authorized  attorney,  is  not  valid 
or  binding  out  of  the  state  where  rendered,  although  the  attempt 
to  acquire  jurisdiction  may  have  been  in  a  mode  (e.  g.,  publication 
of  summons  in  a  newspaper)  recognized  as  sufficient  and  valid  by 
the  laws  of  that  state;  and  such  absence  of  jurisdiction  will  defeat 
an  action  on  such  judgment  in  any  other  state.***     As  remarked  by 

Dec.  747;  Howard  t.  Coon,  93  Mich.  442,  53  N.  W.  513;  Gamer  v.  Gamer. 
5(5  Md.  127;  Franz  Falk  Brewing  Co.  v.  Hirsch,  78  Tex.  192,  14  S.  W.  450. 

267  Joues  V.  Jones,  30  Hun  (N.  Y.)  414. 

8'»»  D'Arcy  V.  Ketchum,  11  How.  105,  13  L.  Ed.  048;   BischoflP  v.  Wethered, 

9  Wall.  812,  19  L.  Ed.  829;  Cooper  v.  Reynolds,  10  Wall.  308,  19  L.  Ed.  931; 
Thompson  v.  Wbltman,  18  Wall.  457,  21  L.  Ed.  897;  Knowles  v.  Ix>gansport 
Gaslight  &  Coke  Co»,  19  Wall.  58,  22  L.  Ed.  70;  Pennoyer  v.  Neflf,  95  U.  S. 
714,  24  L-  Ed.  50»5;  Empire  Tp.  v.  Darlington,  101  U.  S.  87,  25  L.  Ed.  878; 
Hart  V.  Sansom,  110  U.  S.  151,  3  Sup.  Ct.  586,  28  L.  Ed.  101;  Thompson  v. 
Emmert  4  McLean,  96^  Fed.  Gas.  No.  13,598;  McVleker  v.  Beedy,  31  Me.  314. 
1  Am.  Rep.  666;  Whlttler  t.  WendeU,  7  N.  H.  257;  Rangeley  v.  Webster,  11 
X.  H.  299;  Rider  v.  Alexander,  J  D.  Chip.  (Vt)  275;  Newcomb  v.  Peck,  17 
Vt  302,  44  Am.  Dec.  340;  Price  v.  Hickok,  39  Vt.  292;  Woodward  v.  Tremere, 
♦>  Pick.  (Mass.)  a54:  Phelps  v.  Brewer.  9  Gush.  (Mass.)  890,  57  Am.  Dec.  56; 
I'arleton  v.  Bickford,  13  Gray  (Mass.)  591,  74  Am.  Dec.  652;  Band  v.  Hanson, 
154  Mass.  87,  28  N.  E.  6,  12  L.  R.  A.  574,  26  Am.  St.  Rep.  210;  Wood  v. 
Watkinson,  17  Conn.  500,  44  Am.  Dec.  562;    Aldrich  v.  Kinney,  4  Conn.  380, 

10  Am.  Dec.  151;  Rathbone  v.  Terry,  1  R.  I.  73;  Frothingham  v.  Barnes,  9 
K.  I.  474;  Hoffman  v.  Hoffman,  46  N.  Y.  30,  7  Am.  Rep.  299;  New  York 
Life  Ins.  Co.  t.  Aitkin,  125  N.  Y.  600,  26  N.  E.  732;  Reber  v.  Wright,  (58  Pa. 
471;  Scott  V.  Noble,  72  Pa.  115,  13  Am.  Rep.  063;  Mitchell  v.  Gan-ett,  5 
IToust.  (Del.)  34;  Expressman's  Mut.  Ben.  Ass'n  v.  Hurlock,  91  Md.  585,  46 
Atl-  957,  80  Am.  St  Rep.  470;  Stewart  v.  Nortliem  Assur.  Co.,  45  W.  Va. 
734.  32  S.  E.  218,  44  L.  R.  A.  101;  Davidson  v.  Sliarpe,  28  N.  C.  14;  Miller's 
Kx'rs  V.  Miller,  1  Bailey  (S.  C.)  242;  Howell  \.  Gordon.  10  Ga.  302;  Dearing 
V.  Hank  of  Charleston,  5  Ga.  497,  48  Am.  Dec.  3CK);  Punce  v.  Underwood,  55 
Oa-  GOl;  Feltus  v.  Starke,  12  La.  Ann.  798;  Rogers  v.  Coleman,  Hardin,  41H. 
:)  Am.  Dec.  733;  Williams  v.  Preston.  3  J.  J.  Marsh.  (Ky.)  «i)0,  20  Am.  Dec. 
179:  Carlin  v.  Taylor,  7  Lea  (Tenn.)  GOG;  Barkman  v.  Hopkins.  11  Ark.  157; 
I'ifkett  T.  Ferguson,  45  Ark.  177,  55  Am.  Rep.  545;   Arndt  v.  Arndt.  15  Ohio, 
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a  learned  judge  in  Kentucky:  "Although  the  federal  constitution 
declares,  in  effect  and  according  to  the  established  interpretation 
of  it  here,  that  a  judgment  rendered  in  one  of  the  states  of  the 
Union  shall  be  as  effectual  as  it  may  be  where  it  was  pronounced,  yet 
it  has  been  decided  that,  as  no  state  has  jurisdiction,  legislative  or 
judicial,  over  any  other  persons  than  its  own  citizens  and  foreign- 
ers within  its  sovereign  limits,  a  judgment  or  decree  in  personam 
against  a  citizen  of  another  state,  without  actual  service  of  process 
or  voluntary  appearance,  is  not  made  binding  and  conclusive  in  any 
other  state  by  the  federal  constitution."  *••  So  also  the  supreme  court 
of  the  United  States  declares  that  a  judgment  or  decree  which  is 
merely  in  personam  "can  only  be  supported,  against  a  person  who 
is  not  a  citizen  or  resident  of  the  state  in  'which  it  is  rendered,  by 
actual  service  upon  him  within  its  jurisdiction,  and  constructive  serv- 
ice by  publication  in  a  newspaper  is  not  sufficient.  The  courts  of  the 
state  might  perhaps  feel  bound  to  give  effect  to  the  service  made 
as  directed  by  its  statutes.  But  no  court  deriving  its  authority  from 
another  government  will  recognize  a  merely  constructive  service  as 
bringing  the  person  within  the  jurisdiction  of  the  court.  The  judg- 
ment would  be  allowed  no  force  in  the  courts  of  any  other  state; 
and  it  is  of  no  greater  force,  as  against  a  citizen  of  another  state,  in 
a  court  of  the  United  States,  though  held  within  the  state  in  which 
the  judgment  was  rendered."  *'•  A  judgment  so  rendered,  there- 
fore, will  be  regarded  in  other  states  as  void  and  a  mere  nullity;  it 
may  be  impeached  collaterally  or  otherwise ;  it  forms  no  bar  to  a 
recovery  sought  in  opposition  to  it,  nor  any  foundation  for  a  title 
claimed  under  it.^^*  Even  in  the  state  where  the  action  is  brought, 
according  to  the  best  authorities,  a  judgment  rendered  upon  merely 
constructive  service  has  not  sufficient  vitality  to  justify  the  courts 

33;  Welch  v.  Sykes,  3  GUman  (lU,)  197,  44  Am.  Dec.  680;  Zepp  v.  Hag«r,  70 
111.  223;  W  instoii  v.  TSaylor.  28  Mo.  82,  75  Am.  Dec  112;  Outhwlte  v.  Portir, 
13  Mich.  533;  Tjlcr  v.  Peatt.  30  Mich.  63;  Jones  v.  Spencw,  15  Wis.  .V>.": 
Kane  V.  Cook,  8  Cal.  449.  Compare  Clinch  Valley  Coal  Co.  r.  TooUn,  ^ 
Kulp  (Pa.)  494;  Williams  v.  Williams,  53  Mo.  App.  617. 
260  Whitini?  T.  Johnson,  5  Dana  (Ky.)  390. 

270  Hart  V.  Sansom,  110  U.  S.  151,  3  Sup.  Ct  586,  28  L.  Ed.  lOL 
«7i  Eaton  V.  Badger.  33  N.  H.  228;  Carleton  v.  Washington  Ins.  Cc  35  N. 
H.  162. 

(1348) 


Ch.  22)  JUDGMENTS  OF  COURTS  OP  A  SISTER  STATE.  §   907 

in  seizing  and  selling  property  of  the  non-resident  debtor,  fonnd 
within  the  'state,  for  its  satisfaction.  If  the  action  was  begun  by  an 
attachment  of  property,  so  as  to  be  substantially  in  rem,  the  courts 
will  be  justified  in  ordering  the  disposition  of  that  property.  But 
to  warrant  the  subjection  of  any  other  property,  although  it  lies 
within  the  same  territory,  to  the  claims  of  creditors,  there  must 
first  be  established  a  valid  personal  liability  of  the  defendant,  and 
that  can  never  result  from  a  sentence  based  on  nothing  more  than 
constructive  citation.*^* 

§  007.    CoiuitniotiTe  Service  on  Residents. 

"Each  state  has  the  right  to  prescribe  by  law  how  its  citizens  shall 
be  brought  into  its  courts.  And  whatever  conflict  there  may  be  in 
some  of  the  earlier  cases  on  the  subject,  we  think  it  is  now  well  set- 
tled that  if  process  be  served  upon  the  defendant  according  to  the 
laws  of  the  state  of  which  he  is  a  resident,  and  judgment  be  after- 
wards rendered  against  him,  such  a  judgment  is  as  binding  between 
the  parties,  in  this  state,  when  relied  on  as  a  bar  to  the  prosecu- 
tion of  a  second  suit,  upon  the  same  cause  of  action,  as  it  is  in  the 
state  where  it  was  rendered."  '^'  Consequently,  if  the  defendant  was 
subject  to  the  jurisdiction  of  the  state  where  the  action  was  brought, 
and  process  was  served  upon  him  in  accordance  with  its  laws, — as, 
by  leaving  a  copy  of  the  summons  at  his  usual  residence, — ^the  judg- 
ment is  presumably  valid,  although  he  was  in  fact  temporarily  absent 
from  the  state.'^*  But  it  has  also  been  held  that  the  judgment  is 
liable  to  be  impeached,  in  another  state,  by  proof  that  the  defendant 
was  not  domiciled  in  the  state  where  it  was  rendered,  nor  subject 
to  its  laws,  or  that  the  judgment  is  not  valid  according  to  those 

27  2  Fennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  505. 

-73  Harryman  v.  Rol)€rts,  52  Md.  G4.  75.  And  see  also  Henderson  v.  Stanl- 
ford,  105  Mass.  504,  7  Am.  Rep.  551;  GUlesple  v.  Commercial  Mut.  Marine 
Ins.  Co.,  12  Gray  (Mass.)  201,  71  Am.  Dec.  743;  Stewart  v.  Schaeffer,  33 
Wkly.  Notes  Cas.  (Pa.)  365;  Firemen's  Ins.  Co.  v.  Thompson,  155  111.  204. 
40  N.  E.  488,  46  Am.  St.  Rep.  33.':i;  Green  v.  Equitable  Mut.  Life  &  Endow- 
ment AK8*n.  105  Iowa,  628,  75  X.  W.  035;   Hamill  v.  Talbott.  72  Mo.  App.  22. 

274  Cassidy  v.  Twitch,  2  Abb.  N.  C.  315;  Huntley  v.  Baker,  33  Hun  (N.  Y.) 
578;  BleseutbaU  v.  Williams,  1  Duv.  (Ky.)  329,  85  Am.  Dec.  029. 
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laws.^^*^  And  some  few  cases,  in  opposition  to  the  opinion  of  the 
majority,  hold  that,  even  in  the  case  of  its  own  citizens  or  residents, 
a  state  cannot  rightfully  substitute  a  merely  constructive  sendee 
for  actual  personal  citation.'^* 

fi  908.    Volnntary  Appearaaee  of  Noa-Reaideiii. 

Where  suit  is  brought  against  a  non-resident  defendant,  and  the 
service  of  process  is  by  publication,  or  in  some  other  mode  not 
amounting  to  personal  citation,  yet  if  he  voluntarily  appears  and 
defends  the  action,  the  court  acquires  complete  jurisdiction  of  hi> 
person,  and  the  judgment  is  valid  and  binding  alike  in  the  state 
where  rendered,  in  the  domicile  of  the  defendant,  and  in  all  other 
courts.* ^^  On  the  same  principle,  one  who  prosecutes  an  appeal 
from  a  judgment  of  a  nisi  prius  court  of  a  sister  state  to  the  supreme 
court  of  that  state,  and  who  submits  himself  to  the  jurisdiction  of  the 
appellate  tribunal,  cannot  impeach  its  judgment,  in  an  action  brought 
thereon  in  another  state,  on  the  ground  that  the  nisi  prius  court  haJ 
never  obtained  jurisdiction  of  his  person,  as  the  judgment  of  the 
supreme  court  merges  that  of  the  lower  court.*^*  So  a  judgment 
rendered  by  a  court  in  Massachusetts,  upon  a  writ  served  upon  the 
defendant  personally  in  that  jurisdiction,  where  he  appeared  an«i 
pleaded  to  the  merits,  is  entitled  to  full  faith  and  credit  in  the  court? 
of  Maine,  although,  at  the  time  of  the  service  of  the  writ,  both  the 
parties  were  citizens  of  the  last  named  state. '^* 

§  909.    Defeadaat  Deosyed  Into  Aaotlier  State* 

In  a  case  where  the  defendant,  residing  in  Iowa,  was  induced,  b;- 
means  of  false  pretenses  or  representations,  to  go  into  Illinois,  the 

«TB  Cassldy  v.  Leltch,  2  Abb.  N.  C.  (N.  Y.)  315. 

«7«  Bowler  v.  Huston,  30  Grat.  (Va.)  266.  32  Am.  Rep.  673.    And  eee  Aci- 
baugli  T.  Exchange  Bank,  33  Kan.  100,  5  Pac.  384. 

2TT  Bellows  V.  Ingbam,  2  Vt  575;   Harbin  v.  Chiles,  20  Mo.  314.    See.  alP 
Kaiidolph  V.  Keller,  21  Mo.  557;  Hubbard  v,  American  Inr.  Co.  (C.  C.)  70  F-*- 
808;   Mutual  Nat.  Bank  of  New  Orleans  v.  Moore,  50  La.  Ann.  1332,  24  Sort 
304. 

278  Roach  V.  Privett.  90  Ala.  391,  7  South.  808,  24  Am,  St  Rep.  Sl»;  Ct 
penter  v.  Ritchie,  2  Wash.  St.  512,  28  Pac.  380,  26  Am.  St  Rep.  877. 

2T0  Cleaves  v.  Lord,  43  Me.  290. 
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plaintiff  thus  designing  to  get  service  upon  him,  and  in  pursuance  of 
such  service  a  judgment  was  taken  against  him,  which  judgment  was 
afterwards  made  the  basis  of  an  action  in  the  courts  of  Iowa,  it  was 
there  held  that  the  jurisdiction  so  attaching  was  fraudulently  ob- 
tained and  would  vitiate  the  judgment,  and  that  the  defendant  might 
plead  the  fraud  in  bar  of  the  subsequent,  action  in  Iowa.  Said  the 
court:  "As  we  entertain  no  doubt  that  a  court  of  Illinois  would, 
if  the  facts  alleged  in  this  answer  were  proved,  perpetually  enjoin 
the  collection  of  this  judgment,  we  are  clearly  of  the  opinion  that 
the  defense  here  interposed  should  bar  a  recovery  thereon  in  our 
own  courts."  ^*®  But  some  of  the  decisions  rendered  elsewhere  on 
similar  facts  incline  to  the  view  that  the  defendant  ought  to  apply 
to  the  court  where  the  action  is  pending  to  have  the  proceedings 
set  aside,  on  the  ground  of  an  abuse  of  its  process,  and  that  if  he 
neglects  to  do  this,  and  the  action  proceeds  to  judgment,  he  will  be 
bound  by  the  result  in  spite  of  the  fraud  practised  upon  him,^®^ 
Other  cases  hold  that  his  remedy  is  to  bring  suit  against  the  persons 
conspiring  to  lure  him  into  the  foreign  jurisdiction.^**  However 
this  may  be,  it  should  be  observed  that  there  must  be  an  actual 
fraud  or  trick  put  upon  the  defendant.  A  mere  request  to  him  to 
go  to  the  other  state  and  defend  a  suit  in  attachment  actually  pend- 
ing there,  is  not  a  fraudulent  device.'** 

I  910.    Non-Resident    Corporations. 

The  principles  stated  in  the  preceding  sections  in  relation  to  the 
acquisition  of  jurisdiction  over  non-resident  defendants  apply  with 
the  same  force  to  foreign  corporations  as  to  natural  persons.***    A 

»8o  Dunlap  t.  Cody,  31  Iowa,  200,  7  Am.  Rep.  120;  Duringer  v.  Moschino, 
93  Ind.  495;  Pilcher  v.  Graham,  18  Ohio  Cir.  Ct.  R.  5.  An  affidavit  of  de- 
fense, in  a  suit  on  a  foreign  Judgment,  which  alleges  that  the  defendant  was 
fraudulently  enticed  into  tJie  state  where  the  judgment  was  rendered,  for  the 
))arix)se  of  getting  nervlce  on  him,  but  no  defense  on  the  merits,  is  insufficient. 
Lnekenbach  v.  Anderson,  47  Pa.  123. 

2«i  Steele  v.  BatPS,  2  Allsens  (Vt)  338,  16  Am.  Dec.  720;  Townsend  v. 
Smith,  47  Wis.  623.  3  N.  W.  439,  32  Am.  Rep.  793;  Peel  v.  January,  35  Ark. 
.•J31,  37  Am.  Rep.  27. 

2*^2  Cook  V.  Brown,  125  Mass.  503,  28  Aiu.  Rep.  259. 

2«i3Dririjiger  v.  Moschino,  93  Ind.  495. 

28*  St,  Clair  V.  Cox,  106  U.  S.  350,  1  Sup.  Ct  354,  27  L.  Ed.  222;    Ward 
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corporation  is  a  resident  of  the  state  which  creates  it,  and  if  sued  in 
the  courts  of  a  different  state,  jurisdiction  over  it  can  only  be  acquired 
in  some  mode  equivalent  to  personal  service  of  process  on  an  indi- 
vidual. But  as  an  individual  may  submit  himself  to  the  jurisdiction 
of  a  foreign  court,  by  accepting  service  of  process  within  its  terri- 
torial bounds,  so  may  also  a  corporation,  by  having  an  officer  or 
agent,  authorized  to  accept  service,  in  a  foreign  state  where  it  docs 
business.  And  indeed  many  of  the  states  make  the  appointment  oi 
such  a  resident  officer  or  agent  a  condition  to  the  admission  of  cer 
tain  classes  of  corporations  to  transact  business  within  their  borders. 
Hence  when  a  corporation  chartered  in  one  state  is  sued  in  another, 
and  service  is  there  made  upon  a  resident  agent  of  the  company  who 
is  authorized  to  receive  service  of  process  on  its  behalf,  jurisdiction 
attaches,  and  the  judgment  in  the  action  will  be  entitled  to  full  faith 
and  credit  in  the  state  where  the  corporation  is  chartered.'"  Bui  it 
is  a  well  established  rule  of  interstate  or  international  law  that  the 
courts  of  another  state  will  not  receive,  as  evidence  of  a  foreign  judg- 
ment, in  a  suit  brought  upon  it,  any  record  thereof  which  does  not 
show  on  its  face  that  the  defendant,  if  a  foreign  corporation,  was 
doing  business  in  that  state.  This  is  a  substantive  jurisdictional 
averment  that  must  affirmatively  appear,  and  not  be  left  to  any  infer- 
ence from  the  bare  return  of  the  officer  that  he  has  sensed  an 
"agent"  of  the  company.*®*  A  judgment  rendered  against  a  corpora- 
tion in  another  state,  after  its  dissolution  according  to  law  in  the 
state  which  created  it,  is  a  nullity,  and  does  not  come  within  the 
constitutional  provision  requiring  full  faith  and  credit  to  be  given  to 
interstate  judgments.**^ 

V.  Connecticut  Pipe  Mfg.  Co.,  71  Conn.  345,  41  Atl.  1057,  42  L.  R,  A.  7<Y^  Tl 
Ado.  St  Rep.  207. 

»8B  Lafaj-ette  Ins.  Co.  v.  French,  18  How.  404.  15  L.  Ed.  451. 

ase  Henning  v.  I'lanters*  Ins.  Co.  (C.  C.)  28  Fed.  440;  Hazeltine  ▼.  Mis^i* 
sippl  VaL  Fire  Ins.  Co.  {C.  G.)  55  Fed.  743,  And  see  Cunningham  T.  Six>kanf 
Hydraulic  Co.,  18  Wash.  524,  52  Pac.  235, 

287  In  re  Norwood,  32  Hun  (N.  Y.)  19C;  Rodgers  T.  Adriatic  Fire  Ini.  Co. 
148  N.  Y.  34.  42  N.  E.  615. 
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I  910a.    Non-Resident  StoeUioldem  of   Domestie  Oorporations. 

Where  a  judgment  against  a  corporation  is  sought  to  be  enforced 
against  a  stockholder  resident  in  another  state  than  that  in  which 
the  judgment  was  recovered,  the  conclusive  effect  of  the  judgment 
will  depend  upon  the  law  of  the  state  wherein  the  judgment  was 
rendered.  If,  by  that  law,  a  judgment  against  a  corporation  is  bind- 
ing on  its  stockholders,  then  the  same  conclusive  eflfect  must  be  given 
to  it  in  every  other  state  where  an  action  is  brought  against  a  stock- 
holder ;  and  the  only  defenses  which  a  stockholder  can  make  against 
the  judgment,  when  sued  in  the  state  of  his  own  residence,  are  such 
as  he  could  make  in  the  courts  of  the  state  where  the  judgment  was 
recovered.^®*  So  when  a  court  having  jurisdiction  over  an  insolvent 
corporation  makes  a  decree  ascertaining  its  assets  and  liabilities  and 
ordering  an  assessment  against  the  members  or  stockholders,  to 
raise  the  sum  necessary  to  discharge  the  liabilities,  if  the  decree,  in 
that  state,  is  conclusive  against  the  members  though  they  were  not 
parties  to  the  action,  then  it  is  equally  conclusive  against  a  member 
who  is  sued  in  another  state  to  recover  his  share  of  the  assessment.*®*^ 
But,  according  to  the  doctrine  of  the  United  States  supreme  court, 
an  order  of  a  court  making  a  call  or  assessment  upon  all  stock- 
holders of  a  corporation  who  have  not  paid  their  shares  in  full, 
is  merely  such  a  call  as  the  directors  might  have  made  before  the* 
matter  was  brought  within  the  court's  jurisdiction,  and  is  not  a 
judgment  against  any  particular  stockholder,  so  as  to  be  entitled 
to  "full  faith  and  credit"  in  the  courts  of  another  state,  where  an 
action  is  brought  against  a  stockholder  to  recover  the  amount  of 

288  Hancock  Nat.  Bank  v.  Farnum,  17G  U.  S.  640,  20  Sup.  Ct.  506,  44  i:. 
Ed.  (>19.  reversing  s.  c,  20  U.  I.  4G6,  40  Atl.  341.  As  to  the  general  rule  con- 
cerning the  binding  effect  of  a  Judgment  against  a  corporation  as  evideuto 
against  its  stockholders,  see  supra,  §  583. 

280  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108  Mich.  170,  66  N.  W. 
1005,  34  U  R.  A.  694,  62  Am.  St.  Rep.  698;  Tompkins  v.  Blakey,  70  N.  H. 
584,  40  Atl.  111.  The  rule  is  the  same  in  regard  to  a  decree  or  order  levying 
an  aspcssmeut  upon  the  premium  notes  of  the  members  of  a  mutual  Insurance 
company.  Stevens  v.  Hein,  37  App.  Div.  542,  55  N.  Y.  Supp.  491;  Parker 
V.  Stoughton  MUl  Co.,  91  Wis.  174,  64  N.  W.  751,  51  Am.  St.  Rep.  881.  But 
compare  Parker  v.  Lamb  &  Sons,  90  Iowa,  205,  68  N.  W.  086,  34  L.  R.  A.  704, 
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the  assessment  on  his  shares;  and  in  such  action  the  defendant  is 
entitled  to  rely  on  any  defenses  which  he  might  have  to  an  action 
upon  the  contract  of  subscription.^** 

S  911.    Irreciilarlties  in  Serrtee. 

If  the  defendant  was  present  within  the  territorial  jurisdiction  of 
the  court  when  proceedings  were  begun  against  him,  and  procesi> 
was  there  and  then  served  upon  him,  no  mere  irregularity  in  such 
service,  unless  it  was  so  radical  as  to  deprive  it  of  all  citatory  effect, 
can  be  set  up  against  the  judgment  ensuing  thereon  in  a  suit  upon 
such  judgment  in  another  state.**^ 

I  912.    OoBtlauation  of  Jmisdiotion. 

Where  a  court  has  acquired  full  jurisdiction  of  a  cause,  it  retains 
it  until  the  cause  is  finally  determined.  The  exercise  of  the  juris- 
diction may  be  suspended,  .but  the  jurisdiction  itself  is  never  sus- 
pended. When,  therefore,  a  court  which  still  retains  jurisdiction, 
but  has  suspended  the  exercise  of  it,  assumes  again  to  exercise  its 
jurisdiction,  its  action  is  within  its  power  and  cannot  be  coUaterallv 
impeached.  And  where,  in  the  case  of  a  foreign  judgment,  it  does 
not  appear  by  the  record  that  any  notice  was  given  to  the  party  af- 
fected by  the  action  of  the  court  in  thus  resuming  its  jurisdiction,  it 
will  be  presumed  that,  according  to  the  practice  of  the  cotut,  no  such 
notice  was  necessary,  or  that,  if  necessary,  it  was  in  fact  given.*** 
Where  a  judgment  is  rendered  against  a  party  who  is  fully  within 
the  jurisdiction  of  the  court,  and  an  appeal  is  taken  after  he  has 
removed  from  the  state,  the  appellate  court  has  jurisdiction  to  pro- 
ceed with  the  case,  notwithstanding  there  can  be  no  personal  service 
of  the  process  or  notice  of  appeal.***     So  in  cases  where  a  scire 

2»o  Great  Western  Tel.  Oo.  v.  Purdy,  162  U.  S.  329.  16  Sup.  Ct  810,  40  L. 
Ed.  98n. 

aoi  Jardliie  v.  Relchort,  39  N.  J.  Law.  105;  Laing  v.  Rigney,  IGO  U.  S.  r»31. 
10  Sup.  Ct  3()a,  40  L.  Ed.  525;  Greenzweig  v.  Strellnger,  103  Cal.  278,  37  Pac. 
3im;   supra,  vol.  1,  §§  223,  224. 

282  Sanford  v.  Sanford,  28  Conn.  6. 

203  Nations  v.  Johnson,  24  How.  195,  1ft  L.  Ed.  628;    Cone  t.  Hooper,  18 
Minn.  533  (Gil.  476.)    Compare  Meyer  v.  Haitman,  14  Mo.  App.  130. 
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facias  is  to  be  regarded  as  a  continuation  of  the  original  action  and 
not  as  a  new  suit,  a  judgment  on  the  scire  facias  against  a  non-res- 
ident who  was  not  served  with  notice  of  that  proceeding  and  did  not 
appear,  will  be  held  good  in  the  courts  of  another  state,  provided  the 
court  had  jurisdiction  over  him  in  the  original  suit.***  So  again,  a 
judgment  founded  on  a  recognizance  entered  in  the  court  of  a  state 
on  the  return  of  two  successive  writs  of  scire  facias  nihil  habet  will 
be  regarded' as  valid  and  conclusive  in  another  state.  The  proceed- 
ing is  not  coram  non  judice,  inasmuch  as  the  act  of  confessing  the 
debt  of  record  gives  jurisdiction  to  the  court  over  the  person  af  the 
conusor."** 

«»*  Adams  v.  Rowe,  11  Me.  80,  26  Am.  Dec.  266.  See,  also,  Delano  v.  Jop- 
ling,  1  Utt..  (Ky.)  117;  Poorman  v.  Crane's  Adm'r,  Wright  (Ohio)  347.  But 
c>ompare  Robinson  v.  Ward's  Ex'rs,  8  Johns.  (N.  Y.)  86^  5  Am.  Dec.  327;  Holt 
V.  Alloway,  2  Blackf.  and.)  108. 

2»6  Elsnsser  r.  Haines,  52  N.  J.  Law,  10,  18  Ati.  1095.  In  this  case,  in  the 
conrse  of  a  long  and  well-considered  opinion,  Beasley,  C.  J.,  observed:  "The 
Inquiry  therefore  arises,  and  It  InTolves  the  entire  Issue  now  before  the  court, 
how  was  It  Uiat  judgment  could  go  against  a  conusor  who  had  not  been 
.served  with  the  scire  facias?  The  answer  Is  that  by  the  form  of  the  pro- 
cedure, of  which  the  writs  of  scire  facias  foi*med  a  part,  the  conusor  volun- 
tarily made  himself  a  party  to  the  proceeding.  He  went  Into  court  and  con- 
fessed a  debt  subject  to  a  condition,  with  the  knowledge  that  if  he  absented 
himself  from  the  jurisdiction  a  judgment  might  be  token  against  him  on  the 
return  of  two  unserved  writs  of  scire  facias.  Such  was  the  legal  efTect  of  the 
act  done  by  him;  and,  in  intendment  of  law,  he  was  held  to  have  assented 
to  such  effect.  If,  when  he  confessed  the  debt,  he  had  expressly  consented, 
in  pursuance  of  a  local  statute,  to  the  entry  of  a  final  judgment  of  this  nature 
on  the  return  of  two  unserved  writs  of  scire  facias,  it  Is  presumed  it  would 
not  be  contended  that  a  judgment  entered  in  accordance  with  such  stipulation 
would  not  have  been  of  unquestionable  validity;  and  yet,  as  he  is  charge- 
able with  the  knowledge,  when  he  entered  into  this  recognizance,  that  such 
result  would  obtain,  according  to  the  laws  then  in  force,  the  tacit  assent  to 
such  procedure,  that  is  necessarily  to  be  Implied,  wants  but  little  of  the  force 
that  would  have  resided  in  such  supposed  positive  a(;reement.  Nor  is  there 
any  hardsliip  which  can  arise  out  of  such  an  interpretation  of  this  legal  pro- 
cedure. If  the  conusor  has  any  defense  which  he  desires  to  interpose  to  the 
movement  to  enter  judgment  against  him,  he  has  his  day  in  court  for  that 
purpose;  for  he  is  aware  that  he  has,  to  that  end,  until  the  return  of  the 
second  writ  of  scire  facias,  and,  by  the  exercise  of  ordinary  diligence,  he  can 
keep  himself  informed  with  respect  to  the  running  of  such  writs.  In  such 
a  course  of  law,  nothing  is  perceived  of  which  the  defendant  can  justly  com- 
plain.    At  all  events,  it  is  a  proceeding  to  which  he  has  voluntarily  sub- 
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§  913.    Jndsmeat  asainvt  Joint  Defendants. 

If  two  or  more  persons  are  made  joint  defendants  to  an  action, 
but  only  a  part  of  them  are  within  the  jurisdiction  of  the  court  or  per- 
sonally served  with  process  within  the  state,  a  judgment  rendered 
against  all  cannot  be  enforced  outside  of  the  state  in  which  it  wa-4 
recovered.^*'  Thus,  in  those  states  where  the  common  law  pre- 
vails, when  a  commercial  firm  is  sued,  it  is  necessary  that  process  < 
should  be  served  on  each  member  of  the  firm,  and  if  one  partner  is 
not  within  the  jurisdiction  of  the  court,  and  is  not  served  with  pro- 
cess, and  does  not  voluntarily  appear  and  answer  to  the  suit  by  him- 
self or  his  attorney,  the  judgment  against  the  partnership  cannot  be 
enforced  against  him  out  of  the  local  jurisdiction.***  Whether  a 
judgment  so  rendered  will  be  ex-territorially  valid  against  the  de- 
fendant upon  whom  process  was  served,  is  a  question  of  more  diffi- 
culty. It  seems  to  be  conceded  that  if  the  judgment  would  be  bind- 
ing on  such  defendant  at  home,  it  must  be  accorded  the  same  effect 
in  all  other  states.**'  But  most  of  the  courts  which  have  dealt  with 
the  question  adhere  to  the  doctrine  that  a  joint  judgment  is  an  en- 
tirety and  if  void  as  to  one  defendant  is  void  as  to  all.***  And  they 
presume,  in  the  absence  of  evidence  to  the  contrary,  that  the  law 
of  a  sister  state  is  in  this  respect  identical  with  their  own  or  with  the 
common  law.  Consequently,  the  presumption  will  be  that  such  a 
judgment  is  void  even  as  against  the  defendant  who  was  duly  serve*!, 
and  this  presumption  can  only  be  removed  by  proof  of  the  law  of  the 
other  state  authorizing  the  rendition  of  the  judgment  and  making 

niittoil  himself,  and  has  thereby  impliedly  assented  to  it  from  Its  Inception 
to  its  obvious  conclusion." 

2»«  Frothingham  v.  Barnes,  9  R.  I.  474;  Bowler  v.  Huston,  30  Grat  iVa.> 
2GC.  32  Am.  Rep.  673;  Rogers  v.  Burns,  27  Pa.  525;  Diu-yee  v.  Hale.  31  Conn. 
217;  Stone  v.  Wainwrlght  147  Mass.  201,  17  N.  K.  301;  Bonesteel  t.  Todd, 
9  Mich.  371,  SO  Am.  Dec.  90. 

297  Board  of  Public  Works  v.  Columbia  College,  17  Wall.  521,  21  L.  Ed. 
C87;  Phelps  v.  Brewer,  9  Cush.  (Mass.)  390,  57  Am.  Dec.  56;  Scott  t.  Bo^rirt. 
14  La.  Ann.  261;  Pickett  v.  Ferguson,  45  Ark.  177,  55  Am.  Rep.  M5;  Huff- 
man  v.  NeweU,  2  Misc.  Rep.  570,  21  N.  Y.  Supp.  912. 

2»s  CoBley  V.  Chapman,  74  Ga.  709;  Holt  v.  Johnson.  50  Mo.  App.  373. 
Compare  Watson  v.  Stelnau,  19  R.  I.  218,  33  AtL  4,  61  Am,  8t  Rep.  768b 

299  On  this  doctrine  see  supra,  toL  1,  §  234. 
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it  valid  and  binding  on  that  defendant.  Thus,  the  court  in  Massa- 
chusetts said  of  a  judgment  recovered  in  Maine :  "If  that  court  had 
no  jurisdiction  of  one  defendant,  its  judgment,  being  entire  and  un- 
qualified^ is,  in  the  absence  of  any  evidence  of  the  law  of  Maine  upon 
the  subject,  void  against  both."  *®^  And  the  same  tribunal  had  be- 
fore ruled  that  a  judgment  by  default,  in  another  state,  against 
several  defendants,  only  part  of  whom  were  served  with  process,  di- 
recting that  execution  issue  against  the  sole  property  of  the  de- 
fendant served  and  the  joint  property  of  all  the  defendants,  would 
not  support  an  action  in  Massachusetts,  even  against  the  defendant 
who  was  served,  without  proof  that  by  the  laws  of  the  other  state,, 
such  a  judgment  might  properly  be  rendered.'^^ 

§  914.    Joint  Debtor  Acts. 

In  several  of  the  states  statutes  have  been  enacted  which  provide 
that  when  an  action  is  brought  against  two  or  more  joint  defend- 
ants, and  only  a  part  of  them  are  served  with  process,  the  suit  may 
nevertheless  proceed,  and  if  the  plaintiff  recover,  judgment  may  be 
rendered  against  all  the  *defendants,  but  so  that  execution  shall  only 
issue  against  their  joint  property  and  the  separate  property  of  the 
defendant  served.  As  to  the  ex-territorial  validity  of  a  judgment  so 
rendered,  it  is  held  that  it  must  be  accorded  exactly  the  same  force 
and  effect  when  made  the  basis  of  an  action,  in  another  state,  against 
the  defendant  who  was  originally  served,  and  he  cannot  allege  that 
the  judgment  is  invalid,  or  claim  the  right  to  open  again  the  merits 
of  the  controversy.***  As  to  the  defendant  who  was  not  served,, 
the  case  is  different.  As  the  judgment  has  only  a  qualified  validity 
as  to  him,  and  is  not  enforceable,  even  in  the  state  where  rendered, 
against  his  individual  property,  it  is  clear  that  it  will  constitute  no 
bar  to  an  action  against  him  in  any  other  state  on  the  original  cause 

300  Wright  V.  Andrews.  130  Mass.  149.  See,  also,  Scott  v.  Noble,  72  Pa. 
115,  13  Am.  Rep.  663. 

«oi  Knapp  V.  Abell,  10  Allen,  485. 

302  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup.  Ct.  242,  29  L.  Ed.  535;  Renaud 
V.  Abbott,  116  U.  S.  277.  6  Sup.  Ct  IIW,  29  L.  Ed.  629;  Swift  v.  Stark,  2 
Or.  97,  8S  Am.  Dec.  463. 
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cf  action. '°'  But  the  joint  debtor  acts  commonh'  provide  that  the 
judgment  shall  be  conclusive  on  the  defendant  not  served  of  the 
amount  of  the  indebtedness  but  no  further.  Under  this  provision, 
it  is  held  that  when  the  plaintiff  brings  suit  on  the  judgment  in  an- 
other state  against  both  the  defendants,  he  is  not  excused  from  th^ 
necessity  of  proving  the  original  cause  of  action  against  the  defend- 
ant who  was  not  served.  For  the  ground  on  which,  consistently 
with  established  principles,  such  a  judgment  can  be  held  conclusive 
as  to  the  amount  of  the  indebtedness  against  ^he  defendant  not  serv- 
ed with  notice,  is,  that  by  reason  of  the  relation  between  them  grow- 
ing out  of  the  joint  character  of  their  contract,  the  defendant  served 
with  notice  may  be  regarded  as  authorized  to  act  for  the  other  de- 
fendant, so  far  as  to  bind  him  by  his  admission  of  the  amount  of 
the  debt.  When,  therefore,  there  is  a  failure  to  prove,  in  the  action 
founded  on  the  judgment,  a  joint  liability  of  the  two  defendants, 
the  defendant  not  served  with  process  cannot  be  regarded  as  affected 
to  any  extent  by  the  judgment.'®*  In  New  York  it  appears  to  be 
as  yet  an  unsettled  question  whether  a  judgment  obtained  under  the 
joint  debtor  act  is  evidence  of  the  extent  of  the  plaintiff's  demand 
against  the  party  not  served,  after  his  liability  has  been  establishe<' 
by  other  evidence,  or  whether  the  effect  of  the  judgment  is  merely 
to  limit  the  amount  of  the  claim  so  that  no  greater  sum  can  be  re- 
covered.'^*** 

§915.    Jurisdiction  of  Snbjeot-Matter. 

The  opinion  has  been  expressed  that,  in  an  action  on  a  judgment 
of  a  sister  state,  the  defendant  cannot  plead  that  the  court  rendering 
the  judgment  had  no  jurisdiction  of  the  subject-matter  of  the  suit : 
both  the  indebtedness  and  jurisdiction  of  the  subject-matter  are  sub- 
jects of  inquiry  before  the  judgment  is  rendered  and  not  after*** 
But  this  view  is  sustained  neither  by  reason  nor  authority.  That 
the  jurisdiction  of  the  subject  may  be  inquired  into  is  conclusively 
shown  by  the  universally  acknowledged  rule  that  a  judgment  assum- 

803  stone  V.  Waiuwright.  147  Mass.  201,  17  N.  K.  301;   Shirley  v.  Shatlurk. 
13  Mete.  (Mass.)  25«. 
•04  Duryee  v.  Hale,  31  Conn.  217. 
»0B  Oakley  v.  Aspinwall.  4  N.  Y.  513. 
«oo  llensley  v.  Force,  12  Arli.  750, 
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ing  to  dispose  of  or  affect  the  title  to  lands  situate  outside  the  state 
is  of  no  ex-territorial  validity.^®^  Besides,  total  want  of  jurisdiction 
of  the  matter  decided  has  the  same  effect,  in  rendering  the  judgment 
a  mere  nullity,  as  total  want  of  jurisdiction  of  the  parties.'®'  Hence 
it  is  rightly  held  that  a  decree  in  one  state  which  adjudicates  a  mat- 
ter not  presented  by  the  pleadings  nor  within  the  issue,  can  have 
no  higher  effect  in  another  state  than  a  judgment  rendered  in  th<3 
courts  of  the  latter  under  like  conditions ;  that  is,  it  must  be  treated 
as  absolutely  void.*®*  In  determining  the  validity  of  a  judgment  in 
this  respect,  the  courts  must  look  to  the  laws  of  the  state  where  the 
judgment  was  rendered  and  be  governed  by  the  construction  its 
own  courts  have  given  thereto.*^* 

Part  V.     Fraud  as  Ground  of  Impfachment. 

§  916.    Cases  Allowing  Defense  of  Fraud. 

It  has  been  made  a  question  whether  or  not  fraud  practised  in 
obtaining  it  can  be  pleaded  to  an  action  on  a  judgment  rendered  in 
a  sister  state.  There  are  numerous  expressions  of  opinion  to  be 
found  in  the  books  to  the  effect  that  such  a  plea  is  admissible.'^ ^ 

• 

•07  Supra,  §  872. 

S06  Supra,  vol.  1,  fi§  240,  242. 

800  Reynolds  v.  Stockton,  43  N.  J.  Eq.  211,  10  Atl.  385,  affirmed  140  U.  S. 
254.  11  Sup.  Ct  773,  35  L.  Ed.  464. 

«io  stark  v.  Ratcllff,  111  111.  75. 

sii  Pearce  v.  Olney,  20  Ck>nn.  544;  Brainard  y*  Fowler,  119  Mass.  262; 
Borden  v.  Fltcb,  15  Johns.  (N.  Y.)  121,  8  Am.  Dec.  225;  Andrews  v.  Mont- 
gomery. 19  Johns.  (N.  Y.)  162,  10  Am.  Dec.  213;  Shumway  v.  Stillman,  4 
Cow.  (N.  Y.)  292.  15  Am.  Dee.  374;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am.  Bep. 
129;  White  v.  Reld,  70  Hun,  197.  24  N.  Y.  Supp.  290;  Buford  v.  Buford,  4 
Munf.  (Va.)  241.  6  Am.  Dec.  511;  Miller  v.  Leach,  95  N.  C.  229;  Sharman  v. 
Morton,  33  Ga.  34;  Davis  v.  Smith,  5  Ga.  274,  47  Am.  Dec.  279;  Bngel  v. 
Schenerman.  40  Ga.  206,  2  Am.  Rep.  573;  Fletcher  v.  Rapp,  1  Smedes  &  M. 
Ch.  (Ikliss.)  374;  White  v.  Trotter,  14  Smedes  &  M.  (Miss.)  30,  53  Am.  Dec. 
112;  Norwood  v.  Cobb,  20  Tex.  588;  Clark  v.  Ogilvie,  23  Ky.  Law  Rep.  552, 
♦»  S.  W.  429;  Coffee  y.  Neely,  2  Heisk.  (Tenn.)  304;  Welch  v.  Sykes,  3  Gil- 
man  (111.)  197,  44  Am.  Dee.  689;  Bimeler  v.  Dawson,  4  Scam.  (111.)  536,  39 
Am.  Dec.  430;  Lawrence  v.  Jarvls,  32  111.  .304;  Holt  v.  Alio  way,  2  Blackf. 
(Ind.)  108;  Rogers  v.  Gwin,  21  Iowa,  58;  Marx  v.  Fore,  51  Mo.  77,  11  Am. 
Ucp.  432;  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Rep.  365;  Snyder  v.  Crltchfleld, 
41  Neb.  6C>  62  N.  W.  306. 
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Some  of  the  cases  cited  are  direct  and  positive  adjudications  upon 
the  question.  But  others  are  merely  dicta  upon  this  point,  the 
topic  being  touched  on  in  the  course  of  general  discussions  of  the 
validity  and  effect  of  judgments  from  other  states.  The  latter  (to 
which  many  more  might  be  added)  are  of  course  of  no  direct  author- 
ity upon  the  question,  but  they  show  that  many  of  the  courts  have 
always  taken  it  for  granted  that  the  defense  of  fraud  might  be  in- 
terposed in  such  an  action.  In  an  early  case  in  Vermont  it  was  said: 
**It  is  a  point  settled  that  when  debt  is  brought  upon  a  foreign  judg- 
ment rendered  by  default,  the  court  will  go  into  the  consideration 
of  such  judgment,  and  if  it  appears  that  such  judgment  was  sur- 
.  reptitiously  obtained,  they  will  not  render  judgment  upon  it."  The 
judgment  here  spoken  of  was  rendered  in  Connecticut  against  a 
non-resident,  upon  attachment  of  certain  property  which  he  no.v 
denied  to  be  his.'**  So  in  a  case  in  Arkansas  it  was  held  thai  a 
judgment  of  a  sister  state  may  be  impeached  on  the  ground  of  frau«i 
practised  in  obtaining  it.  But  this  was  a  case  where  the  defendant 
in  such  judgment  went  into  chancery  with  a  bill  to  enjoin  its  col- 
lection. It  was  therefore  a  direct  proceeding  to  annul  it,  and  one 
which  would  have  been  permissible  in  the  state  where  the  judgment 

« 

was  rendered.'**  According  to  another  authority,  such  a  judg- 
ment, if  it  was  procured  by  fraud,  may  be  impeached  in  the  state 
where  suit  is  brought  upon  it  for  the  same  reasons  that  would  jus- 
tify a  court  of  equity  in  enjoining  a  judgment  at  law  in  the  latter 
state.'**  4 

i  917.    Flea  of  Fraud,  wken  AdaOMiiae. 

The  doctrine  stated  in  the  preceding  section  was  never  universar> 
accepted.  In  many  of  the  states  the  courts  have  adhered  to  the  rule 
that  the  plea  of  fraud  is  not  admissible  in  an  action  on  a  judgmen: 
from  a  sister  state,  unless  it  could  be  set  up  in  the  courts  of  the 
state  rendering  the  judgment.'*'    And  this  must  now  be  regarded 

»i2  Waddams  v.  Bumham,  1  Tyler,  233. 

318  Conway  v.  Ellison,  14  Ark.  3C0. 

si4Turley  v.  Taylor,  6  Baxt.  (Tenn.)  376. 

sisBarras  v.  Bidwell,  3  Woods,  5,  Fed.  Cas.  No.  1.030;  Granger  t.  Clrni. 
22  Me.  128;  McDonald  v.  Drew,  64  N.  H.  547,  15  Atl.  148;  Mcllae  v.  Mattv^m. 
13  Pick.  (Mass.)  53;  Engstioni  v.  Sherburne,  137  Mass.  103;   Mooney  v.  HM\ 
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as  settled  law,  especially  in  view  of  certain  recent  rulings  of  the 
United  States  supreme  court  in  the  same  direction,'**  which,  as  in- 
volving the  construction  of  the  constitution,  and  of  an  act  of  congress, 
must  be  regarded  as  of  binding  authority  upon  the  state  courts,  and 
which  therefore  have  the  effect  to  overrule  the  former  decisions 
and  dicta  to  the  contrary.     Indeed,  the  cases  referred  to,  in  the  su- 
preme court,  seem  at  first  sight  even  to  exclude  the  qualification 
that  the  plea  of  fraud  is  admissible  when  it  would  be  admissible  at 
home.     This,  however,  arises  from  the  generality  of  the  terms  in 
which  they  express  the  rule,  and  it  is  not  a  necessary  inference  that 
the  rule  is  to  be  applied  so  strictly  as  to  exclude  the  case  supposed. 
Thus,  in  one  of  the  latest  cases  before  that  tribunal,  Mr.  Justice 
Gray  took  occasion  to  remark :     "J^^STn^c'^^s  recovered  in  one  state 
of  the  Union,  when  proved  in  the  courts  of  another,  differ  from  judg- 
ments recovered  in  a  foreign  country  in  no  other  respect  than  that 
of  not  being  re-examinable  upon  the  merits,  nor  impeachable  for 
fraud  in  obtaining  them,  if  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  of  the  parties."  **^     The  cases  following  this  view 
have  held  that  if  the  judgment  was  founded  in  fraud,  or  was  entered 
without  the  authority  of  the  court,  the  party  injured  must  resort  to 
that  court  and  there  procure  the  judgment  to  be  vacated.    Thus  the 
supreme  court  of  Pennsylvania  says:     "If  the  judgment  was  en- 
tered in  West  Virginia  by  fraud  or  collusion,  the  court  in  which  it 
was  entered  is  the  proper  one  to  redress  the  wrong.     It  is  a  matter 
with  which  we  have  nothing  to  do."  '**     And  there  seems  to  be  log- 
ically no  escape  fropi  this  position,  except  in  cases  where  the  court 

1()0  Mass.  46G,  36  N.  E.  4S4;  Sanford  v.  Sanford,  28  Conn.  6;  Bicknell  v. 
Field,  8  Paige  (N.  Y.)  440;  Benton  v.  Burgot,  10  Serg.  &  R.  (Pa.)  240;  Jobn- 
.•*<ju  V.  Dobbins,  5  Wkly.  Notes  Cas.  (Pa.)  537;  Supreme  Council  of  Royal 
Arcanum  t.  Cnrley,  52  N.  J.  E<i.  642,  20  Atl.  813;  Hambleton  v.  Glenn,  72 
Md.  331,  20  Atl.  115;  Richmond  &  D.  R.  Co.  v.  Gorman,  7  App.  D.  C.  91; 
Smedes  v.  Ilsley.  08  Miss.  590,  10  South.  75;  Anderson  v.  Anderson,  8  Ohio. 
108;  Ambler  v.  Whipple.  139  111.  311,  28  N.  E.  841,  32  Am.  St.  Rep.  202;  Cox 
V.  15a  mes,  45  Neb.  172,  63  N.  W.  394. 

aio  Christmas  v.  Russell,  5  Wall.  200,  18  L.  Ed.  475;    Maxwell  v.  Stewart. 
22  WaU.  77.  22  L.  Ed.  564. 

•  IT  Hanley  v.  Donoffhv^e.  116  U.  S.  1,  4,  6  Sup.  Ct.  242,  29  L.  Ed.  535. 

818  Wyoming  Manurg  Co.  v.  Mohler  (Pa.)  17  Atl.  31.    See,  also,  Bicknell 
V.  Field,  8  Paige  (N.  Y,)  440. 
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which  rendered  the  judgment  would  itself  allow  the  defense  of  fraud 
in  an  action  upon  it.  Most  of  the  cases  on  the  subject  recognize 
this  important  exception.***  But  not  all  of  them  have  been  suc- 
cessful in  discerning  the  true  rule  for  ascertaining  when  the  ex- 
cepted cases  occur.  For  example,  in  the  case  of  Peel  v.  January  **• 
we  find  the  following  line  of  reasoning:  In  an  action  on  a  sister 
state  judgment,  only  those  defenses  can  be  made  which  could  be 
made  against  the  judgment  in  the  courts  of  the  state  where  it  was 
rendered.  The  available  defenses  must  therefore  be  ascertained  by 
the  law  prevailing  in  the  state  where  the  judgment  was  rendered  In 
the  absence  of  evidence  to  the  contrary,  it  is  presumed  that  the 
common  law  obtains  in  a  sister  state.  At  the  common  law  fraud 
could  not  be  set  up  as  a  defense  to  an  action  on  a  judgment;  it 
could  be  pleaded  only  by  third  persons.  Therefore  fraud  cannot 
be  pleaded  by  the  defendant  to  an  action  on  such  a  judgment. 
The  fallacy  here  is  in  assuming  that  the  common  law  is  always  to 
be  presumed  the  rule  of  decision  in  another  state.  It  is  true  the 
question  must  be  governed  by  the  laws  of  the  state  from  which  the 
judgment  comes.  But  in  cases  of  this  sort,  as  we  have  already 
shown,***  the  courts  of  a  sister  state  are  bound  to  take  judicial  no- 
tice of  those  laws,  or  to  examine  and  see  for  themselves  whether 
the  common  law  really  survives  in  that  jurisdiction  or  has  been  abro- 
gated. And  such  an  investigation  would  often  lead  to  a  different 
result  from  that  arrived  at  in  the  case  cited. 

i  918.    Priaoiples  GoTeminc  tke  Questtam* 

The  topic  is  not  without  its  difhculties,  and  the  following  observa- 
tions are  put  forward  in  the  hope  that  they  may  to  some  extent  aki 
the  reader  in  discovering  the  true  principles  which  should  goveni 
it.  In  the  first  place,  to  allow  the  plea  of  fraud  to  be  made  in  all 
cases,  in  an  action  on  a  judgment  of  a  sister  state,  would  be  tanta- 
mount to  allowing  an  inquiry  into  the  merits,  by  an  impeachment 
of  the  justice  of  the  sentence,  which,  if  the  judgment  could  not  be 

SI 0  See  Warrington  v.  BaU.  33  G.  G.  A.  009,  90  Fed.  464;  Bank  oC  dudron 
^v.  Anderson,  C  Wyo.  518,  48  Pac.  197. 
820  35  Ark.  331,  37  Am.  Rep.  27. 
•tti  Supra,  ft  800. 
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assailed  on  this  ground  at  home,  is  beyond  question  inadmissible. 
This  is  the  ground  of  the  decision  in  the  case  of  Christmas  v.  Rus- 
sell."^ 

It  would  also,  in  the  case  supposed,  amount  to  a  collateral  attack 
upon  the  judgment,  which,  also,  is  universally  forbidden;  and  this 
is  the  basis  of  the  decision  in  Anderson  v.  Anderson."* 

The  allegation  of  fraud  must  not  be  confounded  with  the  right 
of  the  defendant  to  deny  that  the  court  had  jurisdiction  over  him. 
As  we  have  already  seen,  he  may  aver  that  the  court  never  had  such 
jurisdiction,  or  that  the  service  of  process  was  constructive  merely, 
and  that  therefore,  in  the  one  case,  the  judgment  is  void,  and  in  the 
other  case,  is  extra-territorially  invalid.  But  the  present  rule  forbids 
him  to  allege  that  although  the  jurisdiction  was  regularly  obtained, 
and  did  in  fact  attach,  yet  it  was  fraudulently  procured. 

In  some  of  the  states,  where  the  formal  distinction  between  law 
and  equity  is  abrogated,  the  law  allows  equitable  defenses  to  be  set 
up  in  an  action  at  law.  Hence,  in  those  states,  when  the  suit  is  upon 
a  domestic  judgment,  the  defendant  is  allowed  to  plead  any  circum- 
stances of  fraud  which  would  have  justified  a  court  of  equity  in  inter- 
fering in  his  behalf.  Now  when  the  same  judgment  is  made  the 
basis  of  an  action  in  another  state,  he  ought  to  be  allowed  the  same 
latitude  of  defense.  For,  if  it  were  otherwise,  the  foreign  court 
would  be  required  to  give  greater  faith  and  credit  to  the  judgment 
than  it  is  entitled  to  at  home,  which  the  constitution  does  not  require. 

It  will  be  shown  in  the  next  section  that  the  courts  of  one  state, 
in  proper  cases,  may  enjoin  the  prosecution  of  an  action  on  a  judg- 
ment from  another  state.  Now  in  several  of  the  states,  where  eq- 
uitable defenses  are  heard  in  legal  actions,  the  defendant  may  directly 
impeach  a  domestic  judgment  by  defending  against  it  on  grounds 
which  would  have  moved  a  court  of  equity  to  enjoin  its  collection. 
And  when  the  action  is  on  a  foreign  judgment,  or  one  from  a  sister 
state,  it  is  difficult  to  see  why  he  should  not  be  allowed  to  pursue 
the  same  course.  It  is  not  reasonable  to  put  him  to  the  indirect 
method  of  bringing  a  new  and  independent  suit  merely  because,  in 
the  other  state,  he  would  have  to  take  the  same  circuitous  course. 

«22  5  Wall.  290,  18  L.  Ed.  475. 
»2a  8  Ohio,  108. 
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The  question  seems  to  be  wholly  one  of  practice.  It  does  not  in- 
volve the  degree  of  faith  and  credence  to  be  given  to  the  judgment, 
but  only  the  remedy  of  a  party  fraudulently  affected  by  it. 

i  919.    Eajolniiis  Aetloa  on  Fraudiilemt  JmAgaumL 

The  principles  upon  which  the  chancery  courts  of  one  state  will 
be  justified  in  interfering  to  restrain  proceedings  upon  a  judgment 
fraudulently  recovered  in  another  state  were  well  and  clearly  laid 
down  by  the  supreme  court  of  Missouri  in  the  following  terms :  "In 
this  state,  a  proceeding  in  the  nature  of  a  bill  in  equity  will  lie  to 
enjoin  and  avoid  a  domestic  judgment  obtained  through  fraud,  and 
like  remedies  exist  and  may  be  resorted  to  against  judgments  ob- 
tained in  other  states,  when  sued  on  in  this  state.  The  fraud,  how- 
ever, for  which  a  judgment  will  be  enjoined  must  be  in  the  procure- 
ment of  the  judgment.  And  courts  of  equity  will  not  vacate  or 
enjoin  a  judgment  merely  based  upon  a  cause  of  action  which  may 
be  vitiated  by  fraud,  for  this  is  a  valid  and  meritorious  defense,  which 
may  be  interposed,  and  unless  its  interposition  is  prevented  by  fraud 
of  an  adversary,  it  cannot  be  asserted  against  a  judgment,  either  for- 
eign or  domestic."  ***  Nor  does  the  constitutional  provision  stand 
in  the  way  of  such  a  proceeding.  For  the  court  of  equity  does  not 
thereby  impugn  the  foreign  judgment,  but  considers  the  equities  sub- 
sisting between  the  parties  and  acts  upon  them  personally,  restrain- 
ing the  one  from  pursuing  a  judgment  so  obtained  and  protecting  the 
other."* 

I  920.    False  EvideniM  aad  ComspirAey. 

A  bill  in  equity  for  an  injunction  against  the  use,  in  one  state,  oi 
a  judgment  rendered  in  another  state,  cannot  be  maintained  on  the 
ground  that  the  judgment  was  obtained  by  means  of  the  false  and 
fraudulent  testimony  of  the  prevailing  party  or  of  other  witnesses."* 

««<  Payne  t.  O'Shea,  84  Mo.  120.  See.  also.  Davis  v.  IleacUey.  22  N.  J.  &1- 
115;  Pearce  v.  Olney,  20  Conn.  544;  Black  v.  Smith.  13  W.  Va.  7W;  Eaton 
T.  Hasty,  6  Xeb.  419.  29  Am.  Rep.  3(55;  Ward  v.  Quinlivin,  57  Mo.  425;  Gray 
V.  Riolimond  Bicycle  Co.,  167  N.  Y.  348,  00  N.  E.  ear  82  Am.  St  R«p.  "3'; 
Babcock  v,  Marshall,  21  Tex.  Civ.  App.  145,  50  S.  W.  728. 

•»R  Pearce  v.  Olney,  20  Conn.  ,">44. 

««o  Met  calf  v.  Gilinore,  59  N.  H.  417,  47  Am.  Rep.  217;    Riley  T.  3Iuitj}. 
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Nor  will  an  action  lie  by  the  judgment-defendant  against  the  plain- 
tiff and  another  for  fraudulently  conspiring  together  to  obtain  a  judg- 
ment against  such  defendant  in  an  action  brought  in  a  court  of 
another  state,  which  court  had  jurisdiction  of  the  subject-matter  and 
the  parties,  where  the  defendant  appeared  in  the  action  and  answered, 
and  where  the  judgment  remains  in  full  force.*^' 

§  021.    Fraud  Anterior  to  the  Jndsment. 

If  in  any  case  the  plea  of  fraud  is  admissible  in  an  action  on  a 
judgment  of  a  sister  state,  it  must  be  fraud  practised  in  the  very  pro- 
curement of  the  judgment,  not  anterior  to  it.  A  defense  founded  on 
the  fraudulent  character  of  the  subject-matter  of  the  suit,  which  the 
defendant  omits  to  set  up  in  the  court  rendering  the  judgment,  can- 
not be  alleged  against  that  judgment  when  it  is  made  the  basis  of  an 

8  Ind.  854.  Where  in  an  action  on  a  Judgment  of  a  sister  state,  it  appears 
tliat  the  defendant  was  served  in  the  original  action  and  appeared  by  attor- 
ney, that  his  testimony  was  talcen  by  commission,  and  that  the  cause  was 
pending  for  a  Jong  time,  the  mere  fact  that  the  defendant  expected  that  the 
tCBtimony  of  an  important  witness  would  be  in  his  favor,  while  on  the  trial 
he  testified  against  the  defendant's  case,  will  not  support  a  plea  that  the  judg- 
ment was  fraudulently  obtained.    Weir  v.  Vail,  65  Cal.  466,  4  Pac.  422. 

8  27  Engstrom  v.  Sherburne,  137  Mass.  153.  In  the  case  of  Brown  v.  Eaton, 
98  Ind.  591,  it  was  held  that  to  a  suit  by  an  assignee  on  a  judgment  rendered 
In  anotlM^r  state  on  default,  an  answer  that  the  defendant  had  no  notice  or 
knowledge  of  the  suit,  and  was  not  liable  to  the  judgment-plaintifT  on  any 
cause  of  action,  and  that  he  and  the  present  plaintiff  and  the  officer  who  had 
made  return  of  service  of  process  had  fraudulently  conspired  together,  and 
made  and  procured  a  false  return,  when  in  fact  there  was  no  service,  was 
pood  on  demiurer.  But  it  is  to  be  noted  that  the  re^l  contention  In  this  case 
was  that  the  court  rendering  the  judgment  had  no  jurisdiction;  because,  al- 
thciugh  It  appeared  from  the  record  that  there  had  been  service,  yet  that 
only  transpired  in  consequence  of  the  fraud  alleged.  In  Rose  v.  Northwest 
Fire  &  M.  Ins.  Co.  (C.  C.)  67  Fed.  439,  it  was  held  that,  in  an  action  on  a 
fc*reign  judgment,  defendant  may  show  that  it  was  obtained  by  collusion  be- 
twton  plaintiff  and  one  who  represented  himself  to  be  an  agent  of  the  defend- 
aut  for  the  purpose  of  being  served  with  process.  And  see  Gilpin  v.  Baltimore 
&  C>.  R.  Co.  (Com.  n.)  17  N.  Y.  Supp.  520.  It  also  appears  that,  in  a  suit 
bniu^ht  on  a  judgment  rendered  in  another  state  upon  the  appearance  and 
confession  of  an  attorney  under  a  warrant  contained  in  the  note  sued  on,  the 
defendant  may  show  that  the  judgment  was  fraudulent  and  void  by  reason 
of  tbe  fact  that  the  warrant  of  attorney  had  expired  by  previous  payment  of 
the  note.    First  ^at  BanlL  y.  Cunningham  (C.  C.)  48  Fed.  510. 
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action  in  another  state.***  Thus,  in  New  York  it  is  said :  "It  is  a 
rule  well  settled  that  every  judgment  may  be  impeached  for  fraud, 
and  this  applies  as  well  to  judgments  of  our  own  state  as  to  those  of 
other  states  or  foreign  judgments.  But  what  will  constitute  fraud 
sufficient  to  vitiate  a  judgment,  and  who  can  make  the  objection,  and 
under  what  circumstances  it  can  be  interposed,  are  material  ques- 
tions. The  rule  is  that  there  must  be  facts  which  prove  it  to  be 
against  conscience  to  execute  the  judgment,  and  *which  the  injured 
party  could  not  make  available  in  a  court  of  law,  or  which  he  was 
prevented  from  presenting  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents."  **• 

Part  VI.     Sister  State  Judgments  in  Rem. 

I  922.    Probate  AdJudlcAtioiuk 

The  probate  of  a  will  in  another  state  is  to  be  regarded  as  a 
"judicial  proceeding"  to  the  record  of  which  full  faith  and  credit  is  to 
be  given  when  authenticated  conformably  to  the  act  of  congress.*'* 

«28  Packer  v.  Thompson,  25  Neb.  688,  41  N.  W.  650;  Jeter  v.  FeUowes.  32 
Pa.  465;  Hockaday  v.  Skeggs,  18  La.  Ann.  681. 

«2»  Kinnler  y.  Klnnier,  45  N.  Y.  535,  6  Am.  Rep.  132. 

«8o  Halle  V.  Hill,  13  Mo.  612;  Wells  v.  Neff,  14  Or.  66^  12  Pac.  88;  Tbomw 
V.  Morrisett,  76  Ga.  384.  Compare  GiUett  v.  Gamp,  23  Mo.  375.  An  adjudi- 
cation of  the  fact  of  the  domicile  of  a  deceased  person,  made  in  the  grant 
of  letters  of  administration,  has  no  probative  force  upon  the  question  of  domi- 
cile in  a  contest  in  another  state,  in  proceedings  for  the  administration  of 
assets  within  the  latter  jurisdiction,  where  such  adjudication  was  made  with- 
out any  contest  inter  partes,  but  in  a  proceeding  in  rem  on  an  application 
under  a  statute  authorizing  notice  by  publication,  the  publication  not  beinc 
directed  against  named  individuals,  and  not  having  for  its  object  the  obtain- 
ing of  specific  relief  against  any  one,  but  being  general,  and  for  the  purpose 
of  warning  all  persons  who  may  be  concerned  of  the  proposal  to  determiiH^ 
the  question  of  appointing  a  legal  representative.  Overby  v.  Gordon,  177  V 
S.  214,  20  Sup.  Ct  603,  44  L.  Ed.  741.  In  Rhode  Island,  it  is  held  that  the 
probate  of  a  will  in  another  state  is  only  prima  facie  evidence  of  its  valldltr 
on  an  application  to  a  probate  court  of  Rhode  Island  to  allow  a  copy  of  the 
same  to  be  filed  and  recorded;  that  the  constitutional  provision  does  oot 
extend  the  operation  of  such  a  decree  to  things  which,  at  the  death  of  tbe 
testator,  were  beyond  the  territorial  jurisdiction  of  the  state  whose  conrt  has 
taken  the  probate.  Bowen  v.  Johnson,  5  R.  L  112,  73  Am.  Dea  40:  Olney 
V.  Angelh  5  R.  I.  108,  73  Am.  Dec.  62. 
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So  when  the  question  of  the  validity  of  a  will  has  been  finallfy  deter- 
mined by  a  court  of  competent  jurisdiction  in  the  state  of  the  domi- 
cile of  the  testator,  parties  to  that  cause  are  estopped  from  raising 
the  same  questions  in  an  action  on  the  will  in  another  state/'^  And 
the  courts  are  bound  to  respect  a  decree  of  another  state,  enforcing 
provisions  in  a  will,  even  though  such  provisions  would  be  contrary 
to  the  policy  of  their  own  laws.***  A  judgment  obtained  by  an 
administrator  is  a  debt  at  law  due  him  personally,  on  which  he  can 
sue  as  an  individual  in  a  foreign  state.***  So  a  money  judgment 
rendered  by  a  court  of  original  jurisdiction  in  a  sister  state,  against 
one  who  was  at  the  time  the  executor  of  the  debtor  in  that  state 
and  also  in  another  state,  may  be  made  the  basis  of  an  action  in  the 
latter  state.***  But  it  is  held  that  a  judgment  rendered  in  one  state 
against  an  administrator  of  a  decedent  will  not  support  an  action 
against  a  personal  representative  of  the  decedent  in  another  state, 
where  it  is  not  alleged  that  any  assets  which  were  formerly  in  the 
hands  of  the  administrator  in  the  former  state  have  come  into  the 
possession  of  the  representative  in  the  latter  state.*** 

Where  a  state  statute  requires  all  claims  against  a  decedent  to 
be  presented  to  the  probate  court  within  a  limited  time  after  his 
death,  and  prohibits  any  action  against  an  executor  or  administrator, 
the  action  of  a  probate  court  of  that  state  disallowing  a  claim  which 
was  not  presented  until  after  the  lapse  of  the  statutory  time,  the 
decedent  having  been  a  resident  of  that  state,  has  the  force  and  effect 
of  a  judgment  in  favor  of  his  estate  against  the  claimant ;  and  such 
judgment  is  conclusive  against  the  claimant  in  the  courts  of  another 
state.***  So,  also,  the  record  of  the  final  settlement  of  an  adminis- 
trator, containing  debits  and  credits  in  full,  and  an  order  to  the  ad- 

ssi  Dalryniple  T.  Gamble,  68  Md.  523,  13  Atl.  15G. 

»«2  Caruthers  v.  Corbin,  38  Ga.  75.  But  the  constitutional  provision  does 
not  make  probate  proceedings  in  one  state  with  respect  to  a  will  demising 
lands  In  another  state  conclusive  in  the  latter,  since  the  courts  of  one  state 
have  no  Jurisdiction  over  lands  in  another  state.  Pritchard  v.  Henderson,  2 
FennewUl  (Del.)  563,  47  Atl.  376;   Nelson  v.  Potter,  50  N.  J.  Law,  324,  15  Atl. 

375. 

sss  Lewis  y.  Adams,  70  Cal.  403,  11  Pac.  833,  59  Am.  Rep.  423. 

»8«  Turley  v.  Dreyfus,  33  La.  Ann.  885. 

•86  Cherry  t.  Speight,  28  Tex.  503. 

«8«  Sanborn  T.  Perry,  86  Wis.  361,  56  N.  W.  337. 
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ministrator  to  distribute  a  balance  found  in  his  hands,  according  to 
the  will  and  the  law,  is  a  ''judicial  proceeding"  within  the  meaning 
of  the  constitution,  and  conclusive  in  the  courts  of  another  state. •*' 
On  similar  principles,  where  the  parties,  the  issues,  and  the  facts 
are  the  same,  a  court  of  one  state  will  not  revise  the  decree  of  a 
court  of  another  state  awarding  the  custody  of  a  child  to  one  of  its 
parents.*** 

ft  923.    GaraialuB^mt  Prooeedias** 

When  a  judgment  has  been  rendered  against  a  garnishee,  in  one 
state,  upon  regular  proceedings  had  in  a  court  invested  with  juris- 
diction of  the  cause  and  parties,  and  without  any  collusion  between 
the  plaintiff  and  the  garnishee,  such  judgment  is  binding  and  conclu- 
sive in  every  other  state,  and  constitutes  a  complete  defense  to  the 
garnishee  when  sued  for  the  same  debt  by  his  original  creditor."* 
"It  has  been  very  well  settled  in  this  commonwealth,"  says  the  su- 
preme  court  of  Massachusetts,  "that  a  judgment  against  a  garnishee 
in  another  state,  where  the  court  has  jurisdiction  of  the  person  and 
of  the  subject-matter,  will  protect  one  here  who  has  been  obliged 
to  pay  or  is  compellable  to  pay,  in  pursuance  of  such  judgment,  al- 
though it  be  a  debt  due  on  a  promissory  note  or  other  negotiable 
security,  although  no  such  judgment  would  have  been  rendered 
against  a  garnishee  or  trustee  under  our  laws,  and  although  sach 
law  appears  to  us  a  little  unreasonable.  He  who  pays  under  the 
judgment  of  a  tribunal  having  legal  jurisdiction  to  decide  and  ade- 
quate power  over  the  person  or  property  to  compel  obedience  to  its 
decisions,  has  an  indisputable  claim  to  protection.  But  upon  general 
principles,  one  who  has  not  yet  been  compelled  to  pay,  and  who  may 
never  be  obliged  to  pay,  to  another,  who  has  attached  the  debt  in 
his  hands,  although  he  may  have  good  right  to  insist  that  the  pro- 
ceedings ought  not  to  be  commenced  or  prosecuted  against  him, 

«S7  Fitzslminons  v.  Johiisou,  90  Tenn.  416,  17  S.  W.  100. 

•88  Com.  T.  Ebert,  24  Pa.  Co.  Ct  R.  648;  Slack  v.  Pcrrlne,  9  App.  D.  C.  128. 

«8» Morgan  v.  Neville.  74  Pa.  52;  Moore  v.  Spackman,  12  Serg.  ft  R.  (P«> 
287;  Ocean  Ins.  Co.  v.  Portsmoutli  Marine  Ry.  Co.,  3  Mete,  (Mass.)  430;  Hull 
V.  Blake.  13  Mass.  153;  East  Tennessee.  V.  &  G.  R.  Co.  t.  Kennedy.  83  AUl 
462,  3  South.  852.  3  Am.  St.  Rep.  755.  Compare  Renler  r.  Horlbat  81  Wlfc 
24,  50  N.  W.  783,  14  L.  R.  A.  662,  29  Am.  St.  Rep.  850;  T.  A  H.  Smith  4 
Co.  y.  Taber,  16  Tex.  Civ.  App.  154,  40  S.  W.  150. 
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whilst  his  hands  are  tied  and  he  is  legally  prohibited  from  paying  his 
debt,  and  so  may  have  good  ground  for  an  abatement  or  stay  of  pro- 
ceedings, seems  in  no  condition  to  deny  the  plaintiff's  right  to  recover 
his  debt,  absolutely  and  forever."  '^^  It  makes  no  difference  that 
the  claim  garnisheed  would  be  exempt  from  such  process  in  the  state 
where  the  second  action  against  the  garnishee  is  brought ;  if  the  first 
judgment  was  in  accordance  with  the  laws  of  the  state  where  it  was 
rendered,  it  is  valid  and  binding  everywhere  else.***  Where  a  gar- 
nishment in  another  state  was  pleaded  as  a  defense  to  an  action  on 
an  account,  it  was  held  competent  for  the  plaintiff  to  show  that  the 
foreign  judgment  (against  the  principal  defendant)  on  which  the 
garnishment  was  based  was  void  for  want  of  jurisdiction,  because 
of  matters  extrinsic  to  the  record.'^** 

S  924.    Decrees  in  DiToroe. 

That  a  Judgment  rendered  by  a  competent  court  in  another  state, 
in  a  proceeding  for  divorce,  should  be  entitled  to  the  same  presump- 
tions in  its  favor,  and  should  be  accorded  the  same  degree  of  faith 
and  credit,  as  are  extended  to  any  other  judgment,  under  the  pro- 
tection of  the  constitution,  would  seem  to  be  a  self-evident  truth. 
Yet  we  find  a  decision  of  the  supreme  judicial  court  of  Massachusetts 
to  the  effect  that,  although  the  court  in  a  sister  state  rendering  a 
decree  of  divorce  be  a  court  of  record,  yet  "its  jurisdiction  over  the 
subject  of  divorce  is  a  special  authority  not  recognized  by  the  com- 
mon law,  and  its  proceedings  in  relation  to  it  stand  on  the  same  foot- 
ing as  those  of  courts  of  limited  and  inferior  jurisdiction,  so  that  its 
powers  in  the  case  must  b^  shown  and  appear  to  have  been  strictly 

»*o  Merlam  v.  Rundlett,  13  Pick.  511. 

»4i  Gray  v.  Delaware  &  Hudson  Canal  Co.,  5  Abb.  N.  C.  (N.  Y.)  131;  Ro- 
harge  v.  Central  Vt.  R.  Co.,  18  Abb.  N.  C.  363.  In  the  case  of  McCarty  v. 
The  City  of  New  Bedford  (D.  C.)  4  Fed.  818.  it  was  held  that  the  wages 
earned  by  a  seaman  in  the  coastwise  trade  of  the  United  States  are  not  sub- 
ject to  garnishment  at  the  instance  of  a  creditor  of  the  seaman  in  an  action 
at  law  brought  in  a  state  court.  And  the  Judgment  of  the  state  court  in 
such  case,  directing  the  garnisliee  to  pay  such  wages  to  the  creditor,  is  void 
for  want  of  jurisdiction.  That  is,  the  proceeding  being  in  rem,  and  the  court 
having  no  jurisdiction  of  the  res  (the  wages),  its  judgment  is  not  binding  on 
the  federal  court 

«*a  O'Rourke  v.  Chicago,  M.  &  St  P.  R.  Co.,  55  Iowa,  332,  7  N.  W.  582. 
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pursued."  **•  This  decision,  however,  has  not  commended  itsdf  to 
the  judicial  reason  of  other  courts.  It  is  supported  neither  by  logic 
nor  authority,  and  no  such  doctrine  is  taught  in  the  cases  or  text- 
books, however  much  they  may  differ  on  other  points.  But  the 
general  subject  of  the  interstate  validity  of  decrees  of  divorce  is  one 
which  for  a  long  time  has  bristled  with  perplexing  and  contradictory 
opinions.  Much  of  the  difficulty  is  removed,  however,  by  a  right 
understanding  of  the  nature  of  the  proceeding  and  a  correct  use  of 
terms.  Without  these,  it  would  be  hopeless  to  search  for  the  true 
principles  and  rules. 

§  926.    Divoree  Prooeedlncfl  mro  la  B«ai« 

In  the  first  place,  a  proceeding  in  divorce  is  a  proceeding  in  rem. 
It  is  not  an  action  by  the  petitioner  against  the  defendant,  at  least 
not  primarily.  It  is  a  proceeding  by  the  petitioner  to  obtain  an 
adjudication  upon  his  or  her  marital  status,  which  is  the  res ;  and  the 
person  who  has  the  nearest  interest  in  that  status,  and  whose  acts  are 
alleged  to  have  given  rise  to  a  cause  for  its  dissolution,  is  named  and 
cited  as  defendant.***  In  the  next  place,  it  is  an  admitted  principle 
of  international  law  that  every  state  has  the  sole  and  paramount 
right  to  legislate  and  adjudicate  upon  the  status  of  its  own  domiciled 
citizens,  and  to  regulate  and  determine  their  domestic  relations. 
These  two  principles  will  furnish  the  key  to  the  whole  subject.  For, 
accepting  them  as  true,  it  at  once  becomes  apparent  that  the  juris- 
diction in  divorce  must  depend  solely  upon  the  domicile  of  the  parties, 
— upon  the  power  to  adjudicate  upon  their  status, — and  not  upon 
any  question  of  service  of  process.  "Every  state  or  sovereignty," 
says  the  court  in  Missouri,  "has  the  right  to  determine  the  domestic 
relations  of  all  persons  having  their  domicile  within  its  territory;  and 
therefore,  where  a  husband  or  wife  is  domiciled  within  a  particular 
state,  the  courts  of  that  state  can  take  jurisdiction  over  the  status, 
and  for  proper  causes  act  on  this  rem  and  dissolve  the  relation.    The 

»*«  Commonwealth  v.  Blood,  97  Mass.  538.  And  see  K^ey  v.  Kdley,  1« 
Mass.  Ill,  36  N.  E.  a37,  25  L.  R.  A.  806,  42  Am.  St.  Rep.  389.  Compare  Thomi 
V.  King,  95  Tenn.  GO,  31  S.  W.  983;  Davis  v.  Davis,  2  Misa  Rcpi  549,  22  N. 
Y.  Snpp.  191. 

•**  2  Bish.  Alar.  &  Dlv.  §§  147,  1C6,  164 
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decree  so  pronounced  is  a  judgment  in  rem,  and  when  not  affected 

by  fraud  it  is  valid  everywhere,  and  under  the  constitution  and  laws 

of  the  United  States,  such  decrees  are  entitled  to  full  faith  and  credit 

in  all  the  states  and  territories."  •*•    It  thus  becomes  important  to 

inquire  more  closely  into  the  question  of  domicile.    And  here  a 

variety  of  possible  cases  are  to  be  distinguished. 

§  926.    Both  Partiefl  Citlseiui  of  the  State. 

If  both  the  married  parties  are  bona  fide  domiciled  citizens  of  a 
iven  state,  there  can  be  no  question  of  the  power  of  the  courts  of 
lat  state  to  divorce  them.  It  is  immaterial  that  the  marriage  was 
lebrated  in  another  state,  and  that  the  laws  of  such  other  state  do 
)t  recognize  the  cause  alleged  as  sufficient  ground  for  granting  a 
r^orce.  Wherever  the  parties  go  they  carry  their  status  with  them, 
d  it  becomes  subject  to  the  jurisdiction  of  any  state  in  which  they 
juire  an  actual  domicile.  And  the  causes  for  altering  or  dissolving 
t  status  must  be  determined  by  the  laws  of  the  state  which  has 
sent  jurisdiction  over  it,  not  by  the  laws  of  the  state  where  it 
finated.***     Further,  in  this  case,  it  is  immaterial  where  the  offense 

committed  which  is  alleged  as  ground  for  divorce.  If  both  par- 
were  domiciled  in  one  state,  and  the  offense  charged  was  perpe- 
'd  there,  and  both  afterwards  remove  to  another  state  and  acquire 
>inicile  there,  the  latter  state  has  jurisdiction  to  dissolve  the 
iage  on  the  ground  of  such  offense.  Here  again  it  is  the  law  of 
tate  having  control  of  the  status  which  must  govern,  not  the  lex 
lelicti.'*^     Finally,  if  both  parties  are  citizens  of  the  state  where 

?ould  ▼.  Crow,  57  Mo.  200. 

Inrding  v.  Alden,  »  Me.  148,  23  Am.  Dec.  540;  Fellows  v.  Fellows,  8  N. 
:  Barber  ▼.  Root.  10  Mass.  26o;  Vischer  v.  VIscher,  12  Barb.  (N.  Y.) 
awllng  V.  Wilison,  13  Johns.  (N.  Y.)  192;  Tolen  v.  Tolen,  2  Blackf. 
07,  21  Am.  Dec.  742;  Hamill  v.  Talbott,  72  Mo.  App.  22. 
oleu  V.  Tolen,  2  Blackf.  (Ind.)  407,  21  Am.  Dec.  742;  Flshli  v.  Flshl', 
Ky.)  337;  Scbnaufer  v.  Schnaufer,  4  La.  Ann.  35.");  Hare  v.  Hare,  10 
»;  HiibbPll  V.  HubbeU,  3  Wis.  662,  62  Am.  Dec.  702.  The  decisions  iu 
tmijsliire  and  Pennsylvania  to  tlie  contrary  (Clark  v.  Clark,  8  N.  H. 
r>  V.  Frary,  10  N.  H.  61,  32  Am.  Dec.  305;  Batehelder  v.  Batchelder, 
.  3SiJ;  Payson  v.  Payson,  34  N.  H.  518;  Dorsey  v.  Dorsey,  7  Watts 
►,  32  Am.  Dec,  767;  Uollister  v.  Hollister,  6  Pa.  449)  have  been  strongly 
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the  proceedings  are  taken,  it  is  immaterial  that  the  defendant  is  tem- 
porarily absent  from-  that  state  and  is  only  constructively  notified  of 
the  suit.  The  New  York  court  of  appeals,  in  an  important  and  well 
considered  case,  has  declared  that  jurisdiction  of  the  person  of  a 
defendant  in  an  action  for  divorce  may  be  acquired  by  a  court  of  the 
state  in  which  he  or  she  is  a  domiciled  citizen,  by  such  proceedings 
in  the  nature  of  service  of  process  as  the  law  of  the  state  has  made 
equivalent  to  personal  service  within  its  jurisdiction.  So  long  as 
the  citizen  retains  that  relation  to  the  state,  he  owes  it  allegiance 
and  is  subject  to  its  laws,  and  this  subjection  he  cannot  throw  o£F 
by  a  temporary  or  prolonged  absence  from  the  state.  A  judgment 
of  divorce,  therefore,  rendered  by  the  courts  of  any  state,  against 
a  domiciled  citizen  thereof,  upon  a  substituted  service  of  process 
such  as  the  law  has  authorized  in  the  case  of  an  absent  defendant, 
is  valid  to  effect  a  dissolution  of  the  marriage  contract,  and  is  con- 
clusive upon  the  defendant  in  every  other  state,  although  he  was  not 
within  the  territorial  jurisdiction  during  the  progress  of  the  suit  and 
did  not  appear  therein.'** 

f  987.    Neither  Party  a  Domiolled  Cltisea. 

The  converse  of  the  case  supposed  in  the  preceding  section  would 
be  that  where  neither  of  the  parties  was  actually  domiciled  in  the 
state  assuming  to  grant  the  divorce.  And  in  this  event,  upon  the 
principles  already  developed,  it  is  evident  that  there  can  be  no  juris- 
diction in  the  courts  of  such  state.  "The  tribunals  of  the  countr)," 
says  Mr.  Bishop,  "have  no  jurisdiction  over  any  cause  of  divorce, 
wherever  or  whenever  it  arose,  if  neither  of  the  parties  has  within  its 
territory  an  actual  bona  fide  domicile.  Nor  does  it  make  any  differ- 
ence that  both  parties  are  temporarily  there,  submitting  to  the  juris- 
diction." '*•  And  all  the  American  authorities  agree  in  sustaining 
this  doctrine.*'®    In  a  recent  case  in  Maine  it  was  said:    "The  state 

criticised  by  Mr.  Bishop  (2  Mar.  &  Div.  H  ITS-ITT;  and  shown  to  be  contrary 
both  to  sound  reason  and  the  weight  of  authority. 

348  Hunt  V.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129;  Hood  v.  Hood,  U  AU«i 
(Mass.)  19(3,  87  Am.  Dec.  709;  Shaw  y.  Bhaw,  98  Mass.  158;  Guest  T.  Guest. 
3  Out  344. 

84 »  2  Bisli.  Mar.  &  Dlv.  §  144. 

360  Hoffman  v.  Hoffman,  40  N.  Y.  30,  7  Anu  Rep.  299;  Blaln  ▼.  Blain,  45 
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has  the  absolute  right  to  determine  or  alter  the  civil  status  of  all  its 
inhabitants,  no  matter  where  they  may  temporarily  be,  and  no  mat- 
ter where  the  contracts  or  acts  giving  rise  to  such  status  may  have 
been  made  or  done.  Other  states  or  countries  will,  in  this  matter, 
accept  without  question  the  decrees  of  the  court  of  the  home  state. 
But  the  state  has  this  power  only  over  its  own  inhabitants.  The 
mere  presence  within  its  territory  of  the  inhabitants  of  other  states 
gives  it  no  authority  to  fix  or  change  their  status.  The  state  of  their 
residence  still  retains  its  control  over  that.  It  alone  can  free  its 
dtizens  from  marital  obligations.  Any  proceedings  of  another  state 
to  that  end  will  be  ineffectual  and  will  be  disregarded  elsewhere."  *^^ 

f  928.    Domieile  of  One  Party  Snffioient. 

It  now  remains  for  us  to  consider  the  case  in  which  the  petitioner 
is  a  domiciled  citizen  of  the  state  where  the  proceedings  in  divorce 
are  taken,  and  the  defendant  is  domiciled  elsewhere.  And  on  the 
admitted  principle  that  each  state  has  the  right  to  determine  the 
status  and  the  domestic  relations  of  its  own  citizens,  the  conclusion 
appears  irresistible  that  the  bona  fide  presence  of  the  res — the  status 
of  a  domiciled  citizen— rshould  give  its  courts  jurisdiction.  If  this 
were  not  so,  neither  of  the  two  states  in  which  the  parties  are  respec- 
tively resident,  nor  both  together,  could  exercise  this  unquestioned 
right.  But  the  question,  though  easily  soluble  on  purely  logical 
grounds,  may  also  be  treated  as  one  settled  by  authority.  And  the 
decided  weight  of  authority  is  in  favor  of  the  rule  here  contended 
for.'**     In  this  connection  it  must  be  observed  that  the  usual  rule 

Vt.  r>38;  Van  Fossen  v.  State,  37  Ohio  St.  317,  41  Am.  Rep.  507;  Gregory  v. 
Gregory,  76  Me.  535;  Sewall  v.  Sewall,  122  Mass.  156,  23  Am.  Rep.  299; 
Davis  V.  Commonwealth,  13  Bush  (Ky.)  318;  Hood  v.  State.  56  Ind.  263,  26 
Am.  Rep.  21;  State  v.  Armington,  25  Mlmi.  29;  Barber  v.  Root,  10  Mass. 
200;  DItson  v.  DitsoD,  4  R.  I.  93;  Jackson  v.  Jacksou,  1  Johns.  (N.  Y.)  424; 
MafHilre  v.  Maguire,  7  Dana  (Ky.)  181;  Pomeroy  v.  WellM.  8  Paige  (N.  Y.)  406. 
But  see,  per  contra,  Ellis  v.  Ellis,  55  Minn.  401,  56  N.  W.  1056,  23  L.  R.  A. 
287,  43  Am.  St.  Rep.  514. 

»»i  Gregory  v.  Gregory,  78  Me.  187,  3  Atl.  280,  57  Am.  Rep.  792. 

852  2  Bish.  Mar.  &  Dlv.  §§  155,  156;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
Ed.  565;  Ditson  v.  Ditson,  4  R.  I.  87;  Tolen  v.  Toleu,  2  Blackf.  (Ind.)  407, 
21  Am.  Doc.  743;  Burlen  v.  Shannon,  115  Mass.  438;  People  v.  Baker,  76  N. 
y.  78,  32  Am.  Rep.  274;   Huhbell  y.  Hubbell,  3  Wis.  662,  62  Am.  Dec.  702; 
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that  the  domicile  of  the  wife  follows  that  of  the  husband,  does  not 
apply  in  these  cases.  For  the  purpose  of  petitioning  in  divorce,  she 
may  have  a  separate  domicile.  The  law  will  recognize  her  as  having 
a  separate  existence,  and  separate  rights  and  interests,  in  all  cases 
where  the  very  object  of  the  proceeding  is  to  show  that  the  relation 
itself  ought  to  be  dissolved,  or  so  modified  as  to  establish  separate 
interests  and  especially  a  separate  domicile  and  home.'** 

f  929.    Domielle  miuit  be  Bona  Fide. 

While  it  is  sufficient,  as  just  stated,  for  jurisdictional  purposes, 
that  the  domicile  of  the  plaintiff  should  be  in  the  state  where  the 
proceedings  are  had,  yet  it  is  necessary  that  this  should  be  an  actual 
and  bona  fide  domicile  and  its  origin  and  continuance  both  free  from 
any  fraud.  To  quote  the  language  of  an  eminent  writer:  "We  con- 
ceive the  true  rule  to  be  that  the  actual  bona  fide  residence  of  either 
husband  or  wife  within  a  state  will  give  to  that  state  authority  to 
determine  the  status  of  such  party,  and  to  pass  upon  any  questions 
affecting  his  or  her  continuance  in  the  marriage  relation,  irrespective 
of  the  locality  of  the  marriage  or  of  any  alleged  offense,  and  that  any 
such  court  in  that  state  as  the  legislature  may  have  authorized  to 
take  cognizance  of  the  subject  may  lawfully  pass  upon  such  ques- 
tions, and  annul  the  marriage  for  any  cause  allowed  by  the  local  law. 
But  if  a  party  goes  to  a  jurisdiction  other  than  that  of  his  domicile 
for  the  purpose  of  procuring  a  divorce,  and  has  residence  there  for 
that  purpose  only,  such  residence  is  not  bona  fide,  and  does  not  con- 
fer upon  that  state  or  country  jurisdiction  over  the  marriage  relation, 
and  any  decree  they  may  assume  to  make  would  be  void  as  to  the 
other  party."  •**  And  this  opinion  is  amply  justified  by  the  rulings 
of  the  courts.'**    Thus,  in  a  recent  case  in  Massachusetts,  it  was  said 

Dutcher  v.  Dutcher,  39  Wis.  657;  Cook  v.  Cook,  56  Wis.  195,  14  N.  W.  33.  443. 
43  Am.  Kep.  706. 

868  Hartoau  v.  Hartenii,  14  Pick.  (Mass.)  181,  25  Am.  Dec.  372;  Colvln  v. 
Kecd,  55  I'a.  379;  .Jouness  v.  Jenness,  24  Ind.  355,  87  Am.  Dec.  335;  Ditson  v. 
Dltson,  4  R.  I.  87. 

85i  Cooley,  Const.  Lim.  ♦400. 

865  Lyon  V.  Lyon,  2  Gray  (Mass.)  367;  O'Dea  v.  0*Dea,  101  N.  Y.  23,  4  N. 
E.  110;  Neff  v.  Beauchamp,  74  Iowa,  92,  36  N.  W.  905;  Gettys  v.  Gettys,  3  Lea 
(Tenn.)  260,  31  Am.  Rep.  637;  Irby  v.  Wilson,  21  N.  C.  568;  Magum  y.  Magum. 
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that  if  a  person  goes  into  another  state,  in  fraud  and  evasion  of  the 
laws  of  his  domicile,  without  acquiring  a  domicile  in  such  other  state, 
for  the  purpose  of  obtaining,  and  does  fraudulently  obtain,  a  divorce 
for  a  cause  which  occurred  in  his  own  state,  but  which  was  not  a 
ground  of  divorce  by  its  laws,  a  court  of  the  state  to  which  he  so 
removes  has  no  jurisdiction,  and  its  decree  granting  a  divorce  is 
entitled  to  no  faith  or  credit  in  other  states,  although  it  may  recite 
jurisdictional  facts.'** 

S  930.    OoBolnilTeiiess  of  Findings  ns  to  Kesidenea* 

Although  the  point  is  not  entirely  free  from  doubt,  it  appears  to 
be  the  better  opinion  that  the  recitals  in  the  record  of  a  divorce  case, 
that  the  parties  were  residents  of  the  state  where  the  suit  was  in- 
stituted, do  not  preclude  a  party  from  showing,  in  another  state, 
where  the  divorce  comes  collaterally  in  question,  that  the  parties 
never  were  in  fact  domiciled  in  the  former  state,  and  that  the  suit 
was  fraudulent  and  collusive.'*^  And  this  accords  with  the  gen- 
eral rule,  already  stated  and  discussed,  which  allows  the  impeach- 
ment of  a  judgment  of  a  sister  state  on  the  ground  of  want  of  juris- 
diction, even  in  contradiction  of  the  record. 

i  93 1«    OonstraetiTe  Serriee  of  Proeesa. 

If  It  be  conceded  that  a  divorce  proceeding  is  a  proceeding  in  rem, 
it  will  necessarily  follow  that  actual  and  personal  notice  to  the  de- 
fendant is  not  indispensable.  The  vital  requisite  is  the  jurisdiction 
of  the  res.  And  power  and  authority  over  the  res,  as  we  have 
shown,  depends  upon  the  actual  and  bona  fide  domicile  of  the  peti- 

3  Ont  670;  Hoffman  v.  Hoffman,  46  N.  Y.  30,  7  Am.  Rep.  299;  Shannon  v. 
Shannon,  4  Allen  (Maea.)  134;  Cox  v.  Cox,  19  Ohio  St.  502;  Lelth  v.  Leith,  39 
N.  H.  20;  Hood  v.  State,  56  Ind.  263,  26  Am.  Rep.  21;  People  v.  Baker,  76  N. 
y.  78,  32  Am.  Rep.  274;  Holmes  v.  Holmes,  4  Lans.  (N.  Y.)  388;  In  re  James' 
EsUte,  09  Cal.  374,  33  Pac.  1122,  37  Am.  St.  Rep.  60;  Thurston  v.  Thm-ston, 
58  Aflnn.  279,  59  N.  W.  1017. 

s(^«  Sewall  Y.  Sewall,  122  Mass.  156,  23  Am.  Rep.  299.  And  see  Andrews  v. 
Andrews,  176  Mass.  92,  57  N.  E.  333. 

367  People  V.  Dawell,  25  Mich.  247,  12  Am.  Rep.  2G0.  See  Kinnler  v.  Kln- 
nier,  45  N.  Y.  535,  6  Am.  Rep.  132;  Kerr  v.  Kerr,  41  N.  Y.  272;  Magowan  y, 
Magowan,  57  N.  J.  £q.  322,  42  AtL  330»  73  Am.  St  Rep.  645. 
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tioner  within  the  state.  This  being  secured,  it  is  immaterial  that 
the  other  party  is  only  constructively  notified  of  the  institution  of 
the  proceedings.  The  citation  should  be  the  best  that  the  ciraim- 
stances  permit,  and  such  as  will  tend  to  prevent  fraud.  But  it  is 
by  no  means  necessary  that  it  should  be  the  same  as  is  required  to 
justify  a  judgment  in  personam.  This  rule  is  sustained  by  a  great 
preponderance  of  authority,  as  will  appear  in  the  next  section. 

i  032.    Talidlty  of  DtvoMea  Oramtad  om  CoastraetiTe  Hotlec. 

Although  the  foregoing  arguments  have  generally  been  accounted 
complete  and  irrefragable,  yet  some  of  the  courts,  while  conceding 
one  or  more  of  the  separate  points,  have  refused  to  accept  the  con- 
clusion to  which  the  whole  line  of  reasoning  logically  and  inevitably 
leads.  Thus  the  books  exhibit  a  few  decisions,  and  some  dicta,  to 
the  effect  that  a  decree  of  divorce  against  a  non-resident,  founded 
upon  a  merely  constructive  service  of  process,  as  by  publication,  is 
void  and  of  no  effect.*'*  But  some  of  these  cases  have  been  over- 
ruled, others  have  been  tacitly  repudiated,  and  the  true  and  funda- 
mental principles  governing  the  question  have  become  more  and 
more  clear  to  the  courts  and  have  gained  weight  with  the  increasing 
body  of  decisions.  So  that  now  the  rule  may  be  regarded  as  settled, 
by  the  great  preponderance  of  authority,  that  a  decree  of  divorce 
pronounced  by  a  competent  court,  in  favor  of  a  bona  fide  domiciled 
citizen  of  the  state  and  against  a  non-resident,  where  service  of 
process  was  made  by  a  reasonable  constructive  notice,  and  in  the 
absence  of  any  fraud  or  collusion,  is  valid  and  binding  both  in  that 
state  and  in  all  other  states.***    As  summing  up  the  principles  advo- 

»5^  Bonlen  v.  Fitch,  15  Johns.  (N.  Y.)  121.  8  Am.  Dec.  225;  Barher  v.  Root 
10  Mass.  2«rJ:  Irby  v.  Wilson,  21  N.  C.  5(W;  Dorsey  v.  Dorsey,  7  Watts  (Pa) 
341K  32  Am.  Dw.  7(57;  Vischer  v.  VIscher,  12  Parb.  (N.  Y.)  &40;  Atherton  t.  Ath- 
erton,  82  Hun,  179.  31  N.  Y.  Supp.  977;   Lyou  v.  Lyon,  2  Gray  (Mass.)  867. 

5  5»  Cheever  v.  Wilson.  9  Wall.  108,  19  L.  Ed.  (304;  Pennoyer  ▼.  Keff,  95  tJ. 
S.  714,  24  L.  Ed.  565;  Hanling  v.  Alden.  9  Me.  140,  23  Am.  Dec.  549;  Hood 
T.  IliHxl,  110  Mass.  463;  Bnrlcn  y.  Shannon,  115  Mass.  438;  Ditwn  r.  Dtt- 
son,  4  It.  I.  87;  Baker  v.  People,  15  Hun  (N.  Y.)  256;  People  r.  Baker,  76  N. 
Y.  7S,  :e  Am.  Rep.  274;  State  v.  «chlachter,  61  N.  C.  520;  Hull  v.  Hull  2 
Strobh.  Eq.  .S.  C.)  174;  Harrison  v.  Harrison,  19  Ala.  499;  Thompaon  ▼. 
State,  2S  Ala.  12;  Maguire  T.  Maguire^  7  Dana  (Ky.)  181;  Mansfield  ?.  McIa- 
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d  leading  to  this  ultimate  conclusion,  we  quote  the  following 
e  opinion  of  Mr.  Justice  Field  in  an  important  decision  of 
ral  supreme  court.  After  speaking  of  the  inefficacy  of  sub- 
service  of  process  as  a  foundation  for  a  judgment  personally 
on  the  defendant,  the  learned  judge  observed :  "To  prevent 
ipplication  of  the  views  expressed  in  this  opinion,  it  is  proper 
"ve  that  we  do  not  mean  to  assert,  by  anything  we  have 
It  a  state  may  not  authorize  proceedings  to  determine  the 
■  one  of  its  citizens  to\Vards  a  non-resident,  which  would  be 
within  the  state,  though  made  without  service  of  process  or 
notice  to  the  non-resident.  The  jurisdiction  which  every 
ssesses  to  determine  the  civil  status  and  capacities  of  all  its 
Its  involves  authority  to  prescribe  the  conditions  on  which 
ngs  affecting  them  may  be  commenced  and  carried  on  within 
ory.  The  state,  for  example,  has  absolute  right  to  prescribe 
litions  upon  which  the  marriage  relation  between  its  own 
shall  be  created,  and  the  causes  for  which  it  may  be  dis- 
One  of  the  parties  guilty  of  acts  for  which,  by  the  law  of 

I,  a  dissolution  may  be  granted,  may  have  removed  to  a 
lere  no  dissolution  is  permitted.  The  complaining  party 
lerefore  fail,  if  a  divorce  were  sought  in  the  state  of  the 
it,  and  if  application  could  not  be  made  to  the  tribunals  of 
plainant's  domicile  in  such  case,  and  proceedings  be  there 
i  without  personal  service  of  process  or  personal  notice  to 
ding  party,  the  injured  citizen  would  be  without  redress."  ••'* 

933.    Matters  Incideiital  to  Diaaolntioii  of  Marriage. 

ee  in  divorce  is  in  rem,  and  therefore  justified  by  jurisdiction 

res  alone,  only  in  so  far  as  it  affects  the  marital  status.    If 

further  than  this,  and  assumes  to  adjudicate  matters  col- 

hio,  28;  Tolen  v.  Tolen,  2  Blackf.  (Ind.)  407,  21  Am.  Dec.  743;  Wil^ 
loox,  10  Ind.  436;  Beard  v.  Beard,  21  Ind.  321;  Wakefield  v.  Ives, 
2:]8;  Gould  v.  Crow,  57  Mo.  200;  Wright  v.  Wright,  24  Mich.  180; 
.  Hnbbell,  3  Wis.  0G2,  02  Am.  Dec.  702;  Shafer  v.  Bushnell,  24^  Wis. 
c  V.  Cook,  56  Wis.  195,  14  N.  W.  33.  443,  43  Am.  Rep.  706;    Cooley, 

II.  ♦JOl  and  note;    2  Bish.  Mar.  &  Div.  §§  155-lW;   2  Kent,  Comm. 

iioyer  v.  Neff,  95  U.  S.  714,  734,  24  L.  Ed.  565. 
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lateral  or  incidental  to  the  dissolution  of  the  marriage,  the  proceed- 
ing becomes  one  in  personam,  and  no  i>ersonal  liability  can  be  im- 
posed upon  the  defendant  unless  there  is  jurisdiction  of  his  person 
acquired  by  a  proper  service  of  process.  "All  the  cases  which  recog- 
nize the  jurisdiction  of  a  state  to  determine  the  marital  status  of  its 
own  citizens,  although  one  of  the  parties  lives  in  another  state,  limi: 
the  exercise  of  it  to  the  dissolution  of  the  marriage.  The  decree  in 
such  cases  affects  only  the  status  or  marriage  relation.  To  go  one 
step  further,  and  say  the  guilty  party,  who  is  a  non-resident,  and 
therefore  beyond  the  process  of  the  court,  shall  not  marry  again, 
is  quite  a  different  thing.  Such  a  prohibition  is  not  necessarily  a 
part  of  the  decree  dissolving  the  marriage,  but  in  the  nature  of  a 
decree  in  personam  affecting  the  rights  of  parties  beyond  the  juri>- 
diction  of  the  court."  "'^  On  the  same  principle,  when  the  defend 
ant  in  divorce  is  a  non-resident  and  is  not  personally  served  with 
process  within  the  state,  or  has  not  voluntarily  submitted  himself  to 
the  jurisdiction  of  the  court,  a  decree  awarding  alimony  has  no 
extra-territorial  validity,  for  to  that  extent  it  is  a  purely  personal 
judgment.'*^  Where  a  state  statute  provided  that  "whenever  a  mar- 
riage shall  be  declared  void,  or  dissolved,  the  party  at  whose  prayer 
such  decree  shall  be  made  shall  in  all  cases  be  entitled  to  the  un- 
divided one-third  part  in  his  or  her  individual  right,  in  fee.  of  the 
whole  of  the  real  estate  owned  by  the  other  at  the  time  of  such 

decree And  it  shall  be  the  dutv  of  the  court,  in  all  such 

cases,  to  enter  a  decree  in  accordance  with  this  provision/'  it  \va^ 

3«i  Garner  v.  Garner.  .'G  Mil.  127. 

302  l»rosser  v.  Warner,  47  Vt.  <i(I7.  10  Am.  Rep.  in2;  Harding  v.  Alden.  l» 
Me.  110,  23  Ad3.  Dec.  510;  Cox  v.  Cox,  10  Oliio  St.  5i>2.  2  Am,  Rep.  4i:i. 
Gould  V.  Crow.  57  Mo.  200:  Lytle  v.  Lytle.  48  Ind.  2tM>;  Beard  v.  Beanl  :I1 
lud.  ;521.  imt  If  the  court  granting  a  divorce  liad  jurisdiction  of  the  subject 
matter  and  of  tlie  i)rrson  of  the  defendant,  an  action  may  he  maintained  in 
JMu.tlur  .state  upon  Its  Judgment  awarding  alimony.  Bidlock  v.  BulI«>ok,  TiT 
X.  J.  loiw,  508,  31  Atl.  1024;  Dow  v.  Blake,  14S  111!  70.  35  N.  E.  7(n,  39  Am 
St.  Rep.  l.-O;  Knapp  v.  Kmipp  (D.  C.)  59  Fed.  041.  So,  also.-  where  a  valM 
decree  Is  rendered  »u  one  state  granting  an  absolute  divorce  and  giving  th*' 
custody  of  the  child  to  the  mother,  habeas  corims  will  not  lie  In  anotlier  state, 
at  tlie  suit  of  tlie  father,  to  recover  possession  of  the  cliild  on  the  ground  thai 
it  Is  illegally  detained  from  him.  Hammond  v.  Ilam;;iond,  90  Ga.  527,  W  *>• 
E.  205. 
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that  a  decree  of  divorce  obtained  in  another  state  did  not  come 
n  the  purview  of  this  section,  so  as  to  affect  the  title  to  lands 
1  the  first  named  state.'®* 


T  VII.     Judgments  of  Inferior  Courts  of  Another  State. 

.    Doctrine  that   ancli  Judgments  are  to   be   Treated   as  Foreign 

Judgements. 

i  question  of  the  effect  and  credence  to  be  given  to  judgments 
red  by  the  inferior  or  non-record  courts  of  other  states  hais 
the  subject  of  considerable  dispute.  There  are  several  decisions 
hold  that  a  judgment  of  a  justice  of  the  peace,  for  example, 
other  state,  is  to  be  considered  as  standing  upon  the  same 
id  as  a  strictly  foreign  judgment,  and  as  leaving  the  whole 
>  of  the  controversy  open  to  investigation.^®*  The  basis  of  this 
ne  is  that  a  sister  state  judgment  does  not  become  entitled  to 
aith  and  credit"  until  it  has  been  authenticated  in  the  manner 
ibed  by  the  act  of  congress,  and  that  a  judgment  of  a  court 
:  record  does  not  admit  of  being  so  authenticated.  A  recent 
.  in  speaking  of  such  judgments,  observes  that  "being  rendered 
jrts  of  only  local  and  very  limited  and  prescribed  jurisdiction, 
J  no  clerk  nor  seal,  they  are  not  governed  by  the  act  of  con- 
which  provides  for  the  authentication  of  judicial  records  and 
?dings.  Their  effect,  therefore,  in  other  states,  would  seem  to 
same  as  that  accorded  to  judgments  rendered  by  foreign  coun- 
They  must  be  shown  to  have  been  rendered  by  courts  having 
ction  over  the  parties  and  subject-matter,  to  have  been  author- 
y  the  laws  of  the  state  where  rendered.  The  judgment  itself 
)e  proved  as  a  fact,  like  a  foreign  judgment."  ^®^     But  we  shall 

arrett  v.  Failing  (C.  C.)  3  Fed.  471. 

'jiiren  v,  Flajcr^,  2  Pick.  (Mass.)  14R;  Kol.insoii  v.  Prescott,  4  X.  H. 
ahiirln  v.  Bickrord.  (»  N.  H.  5«7;  Taylor  v.  Itarron.  80  N.  H.  78,  i'A  Am. 
;i.  King  V.  Van  (Wilder,  D.  Chip.  (Vt.)  .">!);  Graham  v.  Grigg.  3  Har. 
08;  Chirk  v.  Paraons,  Ulce  (S.  C.)  1*3;  Lawrence  v.  Gaultuey,  Cheves 
f:  McElfatrick  v.  Taft,  10  Bush  (Ky.)  100;  Wood  v.  Wood,  7S  Ky.  (»24. 
or.  Int.  St.  Law,  p.  92.  In  the  case  of  Taylor  v.  Barron,  30  N.  H.  TH, 
Dev.  281,  it  was  said  by  Bell.  J.:  **lt  was  natural  that  the  national 
irc  should  be  of  the  opinion  that  there  might  be  tribunals  in  some  of 
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presently  endeavor  to  show  that  the  fundamental  assumption  on 
which  this  reasonin^^  rests  is  entirely  untenable,  and  that  being 
established,  the  doctrine  must  fall  with  it. 

i  935.    OoneliiaiTeiieM  of  Justiees*  Judcvteati. 

Aside  from  the  question  of  authentication,  many  well-considered 
cases  hold  that  a  judgment  of  a  justice  of  the  peace  of  another  state, 
although  the  court  be  not  one  of  record,  is  a  **judicial  proceeding;" 
within  the  meaning  of  the  federal  constitution,  and  full  faith  and 
credit  is  to  be  given  to  it,  that  is,  it  must  be  considered  conclusive 
on  the  merits.'**  Thus,  the  supreme  court  of  Vermont  declares  thai 
"the  conclusive  effect  of  a  judgment  as  evidence  rests  upon  the 
authority  of  the  court,  upon  its  acting  within  its  jurisdiction,  upon 
its  preserving  its  decisions  in  proper  records,  and  upon  the  policy 
and  necessity  of  determining  by  law  the  end  of  controversy.    These 

the  states  of  sucb  Umited  powers  that  it  would  be  proper  to  leave  their  de- 
cisions to  be  dealt  with  at  common  law.  And  the  fair  construction  of  the  act 
of  c<mgress  seems  to  us  to  make  precisely  that  ezceptioiL  It  prescribes  a 
mode  of  proof  which  implies  that  there  must  be  a  cleric  and  a  Judge,  cW. 
justice,  or  presiding  magistrate,  whUe  it  must  have  been  weU  known  that 
Justices  of  the  peace  and  many  other  inferior  tribunals  have  no  officer  that 
can.  with  any  ];M*opriety,  be  denominated  a  Judge  or  presiding  magistrate. 
The  omission  to  provide  for  cases  of  these  classes,  it  seems,  must  have  been 
Intentional.  And  when  the  act  provides  that  the  records  and  judicial  proceed- 
ings, authenticated  as  aforesaid,  shall  have  faith,  etc.,  it  evidently  designs  to 
omit  and  leave  unprovided  for  the  proceedings  of  such  courts  as  do  not  admit 
of  such  authentication." 

s«o  Silver  Lake  Bank  t.  Harding,  5  Ohio,  545;  Stockwril  t.  Coleman.  10 
Ohio  St  33;  Pelton  v.  Platner,  13  Ohio,  209,  42  Am.  Dec.  197;  Starkweather  v. 
Loouiis,  2  Vt.  573;  Blodget  v.  Jordan,  6  Vt.  580;  Carpenter  r.  Pier,  30  Vt  M. 
73  Am.  Pec.  288;  Kean  v.  Rice,  12  Serg.  &  R.  (Pa.)  203;  Danforth  v.  Tbomp 
son,  34  Iowa,  243;  Bissell  v.  Edwards,  5  Day  (Conn.)  363,  5  Am.  Doc.  16(i; 
Beal  V.  Smith,  14  Tex.  305;  Glass  v.  Blackwell,  48  Ark.  50.  2  S.  W.  257;  J.  S. 
Menken  Co.  v,  Brinkiey,  04  Tenn.  721,  31  S.  W.  92;  Anderson  v.  Chicago  Title 
&  Trust  Co.,  101  Wis.  385.  77  N.  W.  710;  Howland  v.  Chicago,  R.  I.  &  P.  Ry- 
Co..  134  Mo.  474,  36  S.  W.  29.  When,  by  the  statute  of  another  sUte,  the 
transcript  of  the  record  of  a  justice  of  the  peace,  filed  in  a  court  of  comiuoD 
pleas  of  such  state,  is  directed  to  be  treated  as  a  judgment  of  said  court,  sm-b 
judgment,  when  transferred  to  another  state  as  the  Judgment  of  said  court 
is  entitled  to  the  same  faith  and  credit  as  a  judgment  originally  obtained  in 
said  coiu^.  Rowley  v.  Carron,  117  Pa.  52,  11  Atl.  435;  Bright  v.  Smitten,  10 
Pa.  Co.  Ct.  R.  047. 
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sons  apply  to  the  judgments  of  justices  of  the  peace  as  well  as 
any  others.  The  argument  that,  as  justices  have  no  clerks  nor 
Is,  and  cannot  authenticate  records  in  the  mode  prescribed  by 

act  of  congress,  therefore  their  judgments  are  not  entitled  to  full 
h  and  credit,  seems  to  rest  upon  the  manner  in  which  the  court 
organized,  and  its  inability  to  comply  with  a  particular  form  of 
henticating  its  records,  rather  than  upon  the  broader  and  more 
!d  ground  of  the  authority  and  jurisdiction  of  the  court,  and  the 
^rest  of  the  community  that  there  should  be  an  end  to  litiga- 
1."  **^  But  the  argument  for  the  conclusiveness  of  such  judg- 
tits  may  be  based  on  even  broader  grounds  than  these,  as  was 
le  in  the  case  of  Glass  v.  Blackwell.**®  This  was  an  action  upon 
istice's  judgment  from  another  state,  and  the  court  held  that  it 
)  conclusive  on  the  merits.  It  was  contended  by  the  appellee 
t  as  the  judgment  did  not  come  within  the  act  of  congress,  it 
St  be  treated  as  a  foreign  judgment  was  at  common  law,  that  is, 

conclusive  on  the  merits.    The  court  rather  inclined  to  the  opin- 

that  the  clause  in  the  constitution  upon  the  subject  of  the  inter- 
e  recognition  of  judgments  was  self-executing  and  controlling, 
.  was  not  limited  and  bounded  by  the  following  sentence,  giving 
gress  the  power  to  prescribe  the  manner  in  which  such  proceed- 
3  should  be  proved  and  the  efifect  thereof.  Under  that  construc- 
1,  sister  state  judgments  would  be  conclusive  by  the  mere  force 
the  constitutional  provision  and  without  the  aid  of  legi^^lation. 
i  in  that  case,  justices'  judgments  would  be  included,  although 

susceptible  of  authentication  in  the  manner  prescribed  by  the 

But  the  court  thought  it  unnecessary  to  decide  this,  inasmuch 

he  judgment  ought  to  be  regarded  as  conclusive  at  common  law. 

•  notwithstanding  the  dicta,  in  the  earlier  English  cases,  against 

conclusiveness  of  foreign  judgments,  the  rulings  in  that  country 

now  all  the  other  way,  and  it  is  held  that  a  foreign  judgment 
lot  re-examinable  on  the  merits,  if  the  court  had  jurisdiction  and 
re  was  no  fraud.     And  in  America  also,  the  current  of  authority 

shifted  from  the  earlier  standards  and  is  now  all  in  favor  of 

7  Carpenter  v.  Pier,  30  Vt.  81,  73  Am.  Dec.  288. 
^  48  Ai-k.  50,  2  S.  W.  257. 
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holding  a  judgment,  whether  foreign  or  domestic,  rendered  by  % 
competent  court  having  jurisdiction  and  without  fraud,  binding  and 
conclusive  whenever  it  may  be  called  in  question.  In  either  view, 
therefore,  a  justice's  judgment  from  another  state  must  be  regarded 
as  finally  precluding  any  investigation  of  the  merits. 

§  986.    Jnrisdiotiomil  Iimiiiriafl. 

A  judgment  rendered  by  an  inferior  court  of  another  state  may  be 
impeached  by  proof  that  the  court  had  no  jurisdiction  of  the  subject- 
matter.''*®  And  in  accordance  with  the  general  rule  that  no  pre- 
sumptions can  be  indulged  in  favor  of  the  validity  of  the  proceedings 
of  inferior  courts,  it  is  held  that  the  record  of  such  a  judgment  must 
show  on  its  face  all  the  requisites  to  its  validity.*^®  Where  a  state 
statute  provides  that  "in  pleading  a  judgment  or  determination  of  a 
court  or  officer  of  special  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or  made,"  this 
provision  appHes  to  the  judgments  of  courts  of  special  or  limiteil 
jurisdiction  in  other  states,  as  well  as  to  the  judgments  of  domestic 
courts  of  that  character.*'*  But  in  an  action  on  such  a  judgment 
the  plea  of  nul  tiel  record  is  not  good,  as  it  is  no  denial  of  the  in- 
debtedness, and  cannot  put  in  issue  the  existence  of  a  record  which, 
if  exhibited,  must  be  held  to  be  no  record  at  all.*'* 

§  937.    Autl&entloatlom  of  Sueh  Judsmemts. 

Some  of  the  cases  hold  that  the  judgments  of  inferior  courts  in 
other  states  do  not  admit  of  being  authenticated  in  the  manner  pre- 
scribed by  the  act  of  congress,  but  can  only  be  proved  in  the  same 
mode  as  foreign  judgments.*'*     This  doctrine,  however,  is  unsound. 

«•»  Kussell  V.  Perry,  14  N.  H.  152. 

870  Terry  v.  Northern  Ina.  Co.,  5  PhUa.  (Pa.)  188;  Shnfeldt  ▼.  Buckley. 
45  111.  223;  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Parish,  6  Ind.  App.  89,  33 
X.  E.  122. 

3T1  Archer  v.  Romaine,  14  Wis.  375;  Terre  Haute  &  I.  R.  Go.  v.  Baker. 
122  Ind.  433,  24  N.  E.  83. 

87  2McElfatrick  v.  Taft,  10  Bush  (Ky.)  leo. 

873  Mahurin  v.  Blckford,  6  N.  H.  567;  Graham  ▼.  Qrigg,  3  Har.  (Del)  406; 
McElfatrick  v.  Taft,  10  Bush  (Ky.)  160. 
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e  is  in  reality  no  reason  why  the  act  should  not  apply  to  the 
'ds  of  such  courts.  In  the  first  place,  it  is  objected  that  the 
orials  of  proceedings  before  such  courts  are  not  records  in  the 
lical  sense.  But  the  statute  applies  equally  to  "records  and 
ial  proceedings,"  the  latter  term,  from  the  very  fact  of  its  being 
d  to  the  former,  being  obviously  intended  to  cover  just  that 
of  proceedings  which  could  not  properly  be  denominated  rec- 
from  the  fact  of  their  being  had  in  inferior  or  non-record  courts, 
le  next  place,  it  is  said  that  such  tribunals  have  neither  clerk 
seal.  As  to  the  latter,  the  statute'  requires  the  annexing  of  the 
of  the  court,  if  there  be  a  seal.  If  there  is  none,  that  fact  may 
^rtified,  and  the  omission,  thus  explained,  does  no  harm.  But 
all  courts  of  record  have  seals,  the  fact  that  congress  added 
a  proviso  shows  that  it  was  intended  the  act  should  apply  to 
record  courts  as  well.  As  to  the  clerk,  it  is  very  reasonably 
that  the  justice  may  authenticate  the  record  of  his  proceedings 
le  capacity  of  both  judge  and  clerk  of  his  court.^^*  There  is 
t  plausibility  in  the  contention  that  a  justice  of  the  peace  cannot 
escribed  as  a  "judge  or  chief  justice,"  but  it  will  scarcely  be 
;d  that  the  following  term,  "presiding  magistrate,"  very  aptly 
-ibes  him.  On  the  whole,  therefore,  the  conclusion  seems  in- 
ble,  not  only  that  the  act  of  congress  can  be  made  to  cover  the 
ments  of  inferior  courts  and  magistrates,  but  that  it  was  spe- 
lly  so  intended. 

VIII.     Conclusiveness    of  Judgments   as   between  Federal, 
State,  and  Territorial  Court3. 

f  988.    Federal  Jndsments  in  the  State  Ooiirts* 

le  federal  tribunals  are  not  regarded  as  foreign  to  each  other 
)  the  state  courts.  Hence  a  judgment  or  decree  duly  rendered 
federal  court  of  competent  jurisdiction  is  binding  and  conclu- 
upon  the  parties  in  all  subsequent  litigation  between  them  in  the 
;s  of  the  state  where  the  federal  tribunal  held  its  session,  and 
lly  in  the  courts  of  any  other  state,  and  is  not  subject  to  review 

Case  y.  Huey,  26  Kan.  553. 
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or  impeachment  in  any  of  such  courts.'^ ^  The  rule  on  this  subject 
enunciated  by  the  supreme  court  of  the  United  States  is  as  follows: 
The  judgments  and  decrees  of  the  federal  courts,  sitting  in  a  par- 
ticular state,  are  to  be  accorded  in  the  courts  of  that  state,  whether 
as  the  foundation  of  an  action  or  of  a  defense,  either  by  plea  or  in 
proof,  such  efifect,  and  such  effect  only,  as  would  be  accorded  in  sim- 
ilar circumstances  to  the  judgments  and  decrees  of  a  state  tribunal 
of  equal  authority;  and  whether  such  due  effect  has  been  given  by 
a  state  court  to  a  judgment  or  decree  of  a  federal  court  is  a  Icdera! 
question,  within  the  jurisdiction  of  the  supreme  court  of  the  United 
States  on  a  writ  of  error  to  the  court  of  highest  authority  of  the 
state.*^*  "The  power  to  prescribe  what  effect  shall  be  given  to  the 
judicial  proceedings  of  the  courts  of  the  United  States  is  conferred 
by  other  provisions  of  the  constitution,  such  as  those  which  declare 
the  extent  of  the  judicial  power  of  the  United  States,  which  author- 
ize all  legislation  necessary  and  proper  for  executing  the  powers  vested 
by  the  constitution  in  the  government  of  the  United  States  .  n 
any  department  or  officer  thereof,  and  which  declare  the  supremacy 
of  the  authority  of  the  national  government  within  the  limits  of  the 
constitution.  As  part  of  its  general  authority,  the  power  to  give  ef- 
fect to  the  judgments  of  its  courts  is  co-extensive  with  its  territorial 

•7 »  Chicago  &  A.  Bridge  Oo.  v.  Anglo-American  Packing  &  Provision  C\, 
(C.  O.)  46  Fe<l.  584;  Durant  v.  Essex  CJo.,  90  Mass.  103.  85  Am.  Dec.  ♦N': 
Deunison  v.  Hyde,  6  Oonn.  508;  Bounds  v.  Providence  &  S.  S.  S.  Ca,  14  B.  I. 
344;   Woodhouse  v.  Duncan,  106  N.  Y.  527,  13  N.  E.  334;   In  re  WiUlanis  »ii. 

26  Pa.  9,  67  Am.  Dec.  374;  Wandling  v.  Straw,  25  W.  Va.  692;  Xiblett  v. 
Scott,  4  La.  Ann.  246;  Pasteur  v.  Lewis,  39  La.  Ann.  5,  1  South.  307:  Mc- 
Cauley  v.  Hargroves,  48  Ga.  50,  15  Am.  Rep.  660;  Dudley  v.  Lindsej.  9 
B.  Mon.  (Ky.)  486,  1  Am.  Rep.  522;  New  York  &  T.  Land  Co.  v.  Vtitaw  (Ttx. 
Civ.  App.)  52  S.  W.  125;  Ruegger  v.  Indianapolis  &  St.  L.  R.  Co..  1«3  UK 
449;  Knowlton  v.  Hanbury,  117  111.  471,  5  N.  E.  581;  Ilarrison  v.  Ph^n^x 
Mut.  Life  Ins.  Co.,  83  Ind.  575;  Moore  v.  JelTers,  53  Iowa.  202.  4  N.  W. 
1084;  City  of  Detroit  v.  Ellis,  103  Mich.  612.  61  N.  W.  886;  CopenhSver  v. 
Stewart,  118  Mo.  377,  24  S.  W.  161,  40  Am.  St.  Rep.  382;    Semple  v.  Ua;Kir. 

27  Cal.  163. 

876  Crescent  City  Lire-Stock  Landing  &  Slaughter-Hou.se  C».  v.  Butcbers' 
Union  Slaughter-House  &  Live-Stock  Landing  Co.,  120  V.  S.  141.  7  Sop.  Ct. 
472,  30  L.  Ed.  614;  Pittsburgh,  C,  C.  &  St.  U  Ry.  Oo.  v.  Long  Island  loan  & 
Trust  Co.,  172  U.  S.  403,  19  Sup.  Ct.  238,  43  L.  Ed.  528;  Hancock  NaL  Bank 
V.  Farnum,  176  U.  S.  640,  20  Sup.  Ct  506.  44  L.  Ed.  619. 
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liction."  '^^  •  The  federal  courts,  therefore,  are  not  to  be  re- 
?d  in  the  light  of  foreign  tribunals  by  the  state  courts ;  and  con- 
?ntly,  in  an  action  brought  in  a  state  court  upon  the  judgment 
federal  court  held  in  the  same  or  any  other  state,  a  party  can- 
jet  up  and  .relitigate  defenses  which  were  pleaded  and  decided 
St  him  in  the  first  action.*^*  And  since  a  federal  court  is  nei- 
a  foreign  court  nor  a  court  of  inferior  jurisdiction,  nil  debet  is 
I  good  plea  to  an  action  on  a  judgment  rendered  by  such 
irt.^^^ 

illustrate  these  rules, — a  judgment  in  mandamus  by  a  United 
5  circuit  court,  directing  a  state  county  court  to  issue  warrants 
)unty  bonds  in  aid  of  a  railroad  payable  out  of  the  general  rev- 

of  the  county,  must  be  taken  as  an  adjudication  of  the  status 
d  bonds  by  a  court  of  competent  jurisdiction,  and  is  not  review- 
n  a  state  court.*®®  In  another  case  plaintiff  brought  an  action 
;tate  court,  and  a  judgment  was  rendered  against  him.  At  his 
3t,  the  judgment  was  vacated,  and  the  cause  set  down  for  an- 

trial.  Before  the  second  trial,  he  dismissed  the  action,  and 
quently  brought  a  like  suit  against  the  same  parties  in  the  fed- 
ourt,  which  court  held  that  the  former  proceedings  barred  the 
iff  from  maintaining  the  proceeding  in  that  tribunal.  After- 
,  the  plaintiff  brought  a  similar  action  against  the  same  parties 

state  court.     But  it  was  held  that  the  decision  of  the  federal 

was  conclusive  and  precluded  the  plaintiff  from  maintaining 
iction.'®^  It  makes  no  difference  that  a  judgment  rendered  by 
eral  court  is  such  as  could  not  have  been  recovered  by  the 
iff  in  a  state  court.    Thus,  the  fact  that  a  judgment  for  personal 

^nibry  v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct.  25,  27  L.  Ed.  340. 
rhoiiison  V.  Lee  County,  22  Iowa,  20(3;  Niblett  v.  Scott,  4  La.  Ann.  246; 
r  V.  Patterson's  Lessee,  6  Har.  &  J.  (Md.)  182.  But  Judgments  of 
deral  courts  are  not  domestic  Judgments,  in  the  sense  that  it  cannot 
•wn  on  collateral  attack  that  the  court  failed  to  acquire  Jurisdiction 
he  person  of  the  defendant;  and  the  fact  that  he  was  a  resident  of 
ite  does  not  change  the  rule.  League  v.  Scott  (Tex.  Civ.  App.)  61  S. 
I. 

Town  of  St.  Albans  v.  Bush,  4  Vt.  58,  23  Am.  Dec.  246. 
5tate  V.  Trammel,  106  Mo.-  510,  17  S.  W.  502;    Garland  County  ▼.  Hot 
f  ounty,  68  Ark.  83,  56  S.  W.  636. 
lyatt  V.  ChaUis,  59  Kan.  422,  53  Pac.  467. 
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injuries  was  recovered  against  a  lessee  in  a  federal  court  having  ju- 
risdiction, and  could  not  have  been  recovered  had  the  person  injured 
sued  in  the  state  court,  cannot  defeat  the  lessee's  right  to  sue  the 
sublessee,  whose  negligence  caused  the  injury,  in  a  state  court,  since 
the  latter  court  must  give  the  same  force  and  effect,  to  judgments  of 
the  federal  courts  as  to  those  of  the  state  courts.*®* 

§  938a.    AutbenticatioB   of  Federal  J«dcm«BtB. 

Since  the  act  of  congress  for  carrying  into  effect  the  "full  faith 
and  credit"  clause  of  the  constitution  (Rev.  St.  U.  S.  §  905)  does  not 
specifically  apply  to  judgments  of  the  federal  courts,  in  respect  to 
the  mode  of  authentication,  the  question  early  arose  as  to  the  man- 
ner in  which  they  should  be  proved  in  the  courts  of  the  states.  It 
was  held  in  Mississippi  that  such  judgments  must  either  be  construed 
to  be  impliedly  embraced  in  the  act  of  congress,  or  else  they  must 
be  esteemed  as  foreign  judgments,  but  in  either  case  the  judgment 
must  be  properly  authenticated ;  and  in  a  suit  in  a  state  court  the  cer- 
tificate of  a  discharge  in  bankruptcy  by  a  clerk  of  a  United  States 
district  court,  under  the  seal  of  the  court,  was  not  admissible  in  evi- 
dence without  the  authentication  of  the  clerk's  certificate  by  the 
judge.'®*  But,  as  stated  in  a  later  case,  it  has  been  the  uniform  prac- 
tice, ever  since  1790,  to  follow  the  requirements  of  Rev.  St.  §  905,  as 
to  the  certificate  of  the  clerk  and  judge  in  authenticating  the  records 
and  judicial  proceedings  of  the  United  States  courts,  though  that 
section  does  not  include  them  in  terms :  and  an  authentication  which 
conforms  thereto  is  sufficient.*'* 

§  038b.    Jadgmeiit  of  Federal  Coart  mm  Foaadatioa  for  OredHor^a  BUI. 

In  the  state  of  New  York,  it  is  held  that  a  creditor's  bill  will  not 
lie  in  the  courts  of  that  state  upon  a  judgment  recovered  in  a  federal 
court;  the  jurisdiction  is  regarded  as  so  far  foreign  that  the  state 
courts  will  not  recognize  the  proceedings  of  the  national  courts  as  a 

S8S  Oceanic  Steam  Nav.  Co.,  Limited,  y.  Oompania  Transatlantica  Eapaoola. 
134  N.  y.  4(51,  81  N.  K.  987,  30  Am.  St  Rep.  685. 
3  83  Dorsey  v.  Maury,  10  Smedes  &  M.  208. 
884  OHara  v.  Mobile  &  O.  B.  Co.,  22  C.  C.  A.  512,  76  Fed.  7ia 
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ron  which  to  afford  rehef.'**  In  Ilhnois,  the  earlier  decisions 
to  the  same  view/®®  but  later  rulings  of  the  courts  of  that 
pear  to  favor  the  doctrine  that  a  creditor's  bill  may  be  based 
judgment  of  a  federal  court  as  well  as  upon  one  rendered  by  a 
f  the  state  itself.**'  And  the  latter  rule  is  now  recognized 
cpted  by  the  courts  of  all  the  other  states.*®* 
gard  to  the  converse  question, — the  right  to  maintain  a  cred- 
ill  in  a  federal  court  an  a  judgment  of  a  state  court, — the  de- 
of  the  United  States  courts  reflect  the  rulings  in  the  courts 
states  where  they  are  held.  Thus,  in  New  York,  the  federal 
refuse  to  take  cognizance  of  a  creditor's  bill  founded  on  a 
nt  of  another  state.  They  hold  that  it  must  be  sued  over 
it  can  become  a  judgment  for  the  purpose  of  any  remedy, 
heir  jurisdiction,  either  at  law  or  in  equity.'**  But  the  courts 
Jnited  States  elsewhere  all  agree  in  the  view  that  a  creditor's 
lie  in  a  federal  court  on  a  judgment  recovered  in  a  state  court,, 
essary  conditions  as  to  jurisdiction  and  the  plaintiff's  right  to 
eing  shown  to  exist.***^     It  makes  no  difference  whether  the 

\ 

rbell  V.  Griggs.  3  Paige,  207.  23  Am.  Dec.  790;    Davis  v.  Bruns,  23 

8. 

?ere  v.  Hoagland,  39  111.  204;    Winslow  v.  Leland,  128  III  304,  21 

i88. 

e  Dllworth  v.  Ciirts.  139  111.  508,  29  N.  E.  861.  In  tills  case,  an 
is  made  to  distingaisti  tbe  rulings  in  the  earlier  cases  cited  in  the 
g  note.  It  is  said  that  it  was  held  in  those  cases  that  proof  «f  a 
It  rendered  in  a  federal  court  (that  being  a  court  of  another  Juris- 
was  not  sufficient  evidence  of  a  Judgment  at  law  or  in  equity  to  sus- 
reditor's  bill  brought  In  a  state  court.  But  this,  the  court  thought, 
)gether  a  different  matter  from  holding  tliat  the  state  court  would 
?  Jurisdiction  of  such  a  bill  founded  on  such  a  Judgment.  It  might 
I  decree  on  insufficient  evidence,  but  that  would  be  a  mere  error  in 
affecting  the  Jurisdiction  of  the  court. 

«)wn  V,  Bates,  10  Ala.  432;  Bullitt  v.  Taylor,  34  Miss.  708,  09  Am.  Dec. 
ish  V.  Arnold,  50  Mo.  App.  8;  First  Nat.  Bank  y.  Sloman,  42  Neb. 
S.  W.  589,  47  Am.  St.  Rep.  707;  Chicago  &  A.  Bridge  Co.  v.  Fowler, 
17,  39  Pac.  727. 

aflin  V.  McDermott  (C.  C.)  12  Fed.  375;  Walser  v.  Seligman  (C.  C.) 
415,  21  Blatchf.  130. 

Illclnson  V.  Yale,  6  McLean,  16,  Fed.  Cas.  No.  17,678;  Alltlre  Grocery 
ichesin  (G.  C.)  91  Fed.  79;    Bidwell  v.  Huff  (C.  C.)  103  Fed.  3i;2. 
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judgment  was  recovered  in  a  court  of  that  state  wherein  the  federal 
court  sits  or  of  some  other  state.* •* 

In  New  York,  the  return  of  an  execution  unsatisfied  upon  a  judg- 
ment rendered  by  a  federal  court  within  the  state  does  not  authorize 
the  institution  of  supplementary  proceedings  thereon;  and  this,  al- 
though a  statute  of  the  state  provides  that  a  transcript  of  a  judgment 
of  a  federal  court  sitting  within  the  state  may  be  filed  with  the  county 
clerk,  who  must  docket  it  as  if  it  had  been  rendered  by  the  supreme 
court  of  the  state;  for  this  statute  does  not  render  the  judgment  a 
domestic  judgment  in  such  sense  that  executory  process  may  be  is- 
sued upon  it.'**  But  in  some  other  states  it  appears  that  a  different 
rule  obtains.'** 

I  038o.    State  Jndsmentfl  in  Federal  Courts. 

A  judgment  rendered  by  a  state  court  of  competent  jurisdiction  is 
binding  and  conclusive  upon  the  parties  when  made  the  basis  of  a 
claim  or  defense  in  any  court  of  the  United  States.  In  the  latter 
court,  the  controversy  will  not  be  open  to  re-examination  on  the 
merits,  and  the  judgment  of  the  state  court  cannot  be  impeached  for 
any  error  or  irregularity,  but  must  receive  the  same  faith  and  credit 
which  would  be  accorded  to  it  in  the  courts  of  the  state  where  it  was 
rendered.'**    The  act  of  congress  applicable  to  the  subject  provides 

»»i  Merchants'  Nat.  Bank  v.  Chattanooga  CJonst.  Co.  (C.  C.)  53  Fed.  314. 

8»2  Tompkhis  v.  PurceU,  12  Hun,  662. 

8»s  See  BaUin  v.  Loeb,  78  Wis.  404.  47  N.  W.  51G,  10  L.  R.  A.  742. 

«»*  CaldweU  v.  Carrlngton,  9  Pet  80,  9  L.  Ed.  60;  Chicago  &  A.  R.  Co. 
V.  Wiggins  Ferry  Co.,  108  U.  S.  18,  1  Sup.  Ct.  614.  27  L.  Ed.  636;  Simmons 
V.  Saul,  138  U.  S.  439.  11  Sup.  Ct.  369,  34  L.  Ed.  1054;  Kaukauna  Water- 
Power  Co.  v.  Green  Bay  &  M.  Canal  Co.,  142  U.  S.  254,  12  Sup.  Ct.  173,  35 
L.  Ed.  1004;  FaUbrook  Irrigation  Dlst.  v.  Bradley,  164  U.  S.  112,  17  Sup. 
Ct.  56,  41  L.  Ed.  309;    Blythe  v.  Hinckley,  173  U.  S.  501,  10  Sup.  Ct.  497, 

43  L.  Ed.  783;  Forsyth  v.  City  of  Hammond,  106  U.  S.  506,  17  Sup.  Ct  GG5, 
41  L.  Ed.  1095;  Harper  v.  Harper,  3  U.  S.  App.  3C8,  3  C.  Q  A.  415.  53  Fed. 
35;  Elder  v.  Richmond  G.  &  S.  Min.  Co.,  7  C.  C.  A.  354,  58  Fed.  536;  Qay 
V.  Deskins,  8  U.  S.  App.  061,  11  C.  O.  A.  229,  63  Fed.  330;  Oompton  v.  Jesup, 
31  U.  S.  App.  486,  15  C.  C.  A.  397,  68  Fed.  263;  Loyd  v.  Waller,  20  C.  C.  A. 
548.  74  Fed.  601;  Kansas  City,  Ft  S.  &  M.  R.  Co.  v.  Morgan.  21  O.  C.  A. 
468,  76  Fed.  429;   State  Trust  Co.  v.  De  LaVergne    Refrigerating  Mach.  Co.. 

44  O.  C.  A.  556,  105  Fed.  468;  Amory  v.  Amory,  3  Biss.  266,  Fed.  Cas.  Xo. 
334;   Field  v.  Gibbs,  1  Pet  0.  a  155,  Fed.  Cas.  No.  4,766;  Moutford  v.  Hunt, 
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the  records  and  judicial  proceedings  of  any  state  or  territory 
.  shall  be  proved  or  admitted  in  any  other  court  within 
nited  States,  by  the  attestation  of  the  clerk,  ....  and 
d  records  and  judicial  proceedings,  so  authenticated,  shall  have 
lith  and  credit  given  to  them  in  every  court  within  the  United 
as  they  have  by  law  or  usage  in  the  courts  of  the  state  from 
they  are  taken."  '•"  This  act  of  congress,  it  has  been  said, 
perhaps  further  than  the  constitutional  requirement,  which  re- 
D  the  faith  and  credit  to  be  given  in  each  state  to  the  public 
;cords,  and  judicial  proceedings  of  every  other  state,  inasmuch 
iiclares  the  effect  of  the  records  and  judicial  proceedings  of  the 
when  authenticated  as  provided,  'in  every  court  within  the  Unit- 
tes,'  thus  making  its  provisions  applicable  to  the  national 
as  well  as  to  the  courts  of  the  states."  But  "the  power  of 
ss  to  prescribe  the  manner  in  which  the  records  of  the  states 
e  proved  in  the  national  courts,  and  the  eflFect  which  shall  be 

0  them,  is  independent  of  the  constitutional  provision."  '••  At 
ne  time,  while  the  courts  of  the  United  States  are  not  foreign 
Is  in  their  relation  to  the  state  courts,  they  are  tribunals  of  a 
it  sovereignty,  and  they  are  bound  to  give  to  a  judgment  of  a 
ourt  only  the  same  faith  and  credit  to  which  it  is  entitled  in 
irts  of  another  state.'*'   .  In  a  proceeding  to  enforce  a  liability 

by  a  state  statute,  the  federal  courts  will  give  to  a  judgment 

ate  court  the  same  effect,  either  as  evidence  or  as  a  cause  of 

which  is  given  to  it  in  like  proceedings  in  the  courts  of  the 

■ 

C.  C.  28,  Fed.  Ca8.  No.  9J25;  Earl  v.  Raymond.  4  McLean,  233,  Fed. 
.  4.243;    In  re  Dunn,  2  Hughes,  109,  Fed.  Cas.  No.  4,172;    Owens  v. 

4  Dill.  436,  Fed.  Cas.  No.  10,634;  Howards  v.  Seklen  (C.  C.)  5  Fed.  465; 
.  Price  (C.  C.)  32  Fed.  447;  Russell  &  Co.  v.  Lamb  (O.  O.)  49  Fed. 
'  riiambnin  v.  Campbell  (C.  C.)  54  Fed.  231;   Pennsylvania  R.  Co.  v. 

1  Docks  &  N.  J.  J.  C.  R.  Co.  (C.  O.)  58  Fed.  929,  Lake  Erie  &  W.  R. 
Jmith  (C.  O.)  61  Fed.  885;  Consolidated  Wyoming  Gold  Min.  Co.  v. 
>n  Min.  Co.  (C.  C.)  62  Fed.  1«5;  Louisville  Trust  Co.  v.  City  of 
iti  (C.  C.)  73  Fed.  716;  Philbrook  v.  Newman  (C.  C.)  85  Fed.  139; 
nery  v.  McDermott  (C.  O.)  87  Fed.  374;  Alkire  Grocery  Co.  v. 
1  (C.  C.)  91  Fed.  79. 

V.  St.  U.  S.  §  905. 

ilpin  V.  Page,  3  Sawy.  aS,  Fed.  Cns.  No.  5,206. 

;im  yer  v.  Neff,   95  U.   S.   714,  24  L.  Ed.   505. 
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State  whose  laws  are  invoked  in  the  enforcement.**"     But  a  decree 
of  a  state  court  is  not  a  bar  to  a  suit  in  a  federal  court  on  a  question 
which,  although  it  might  possibly  have  been   litigated  in  the  state 
court  if  properly  pleaded,  was  in  fact  neither  pleaded  nor  litigated.  " 
L  should  be  observed  that  the  rule  of  res  judicata  as  between  fel- 
eral  and  state  courts  is  entirely  separate  and  distinct  from  the  ri'f 
which  requires  the  courts  of  the  United  States  to  adopt  and  folic  v 
the  decisions  of  the   state  courts   on  questions  involving  the  c«i; 
struction  of  state  statutes  and  the  like,  but  exempts  them  from  i»'- 
lowing  such  dec*.*  ns  on  questions  of  general  commercial  law.  ger 
eral  equity  jurisprudence,  and  some  other  subjects.     A  final  decisis 
in  a  state  court  bars  a  subsequent  suit  in  a  federal  court  on  the  >an:e 
cause  of  action  as  effectually  when  the  issues  involve  questions  of  gen- 
eral commercial  law,  or  general  equity  jurisprudence,  as  when  they  in- 
volve the  interpretation  of  a  state  constitution  or  law,  or  some  local 
law,  usage,   or  custom.     "State-court  judgments   are   as  much  en- 
titled to  respect  from  federal  courts  as  federal  courts  from  those  o: 
the  state.     A  precedent  is  one  thing;  a  judgment,  another.    The  <le- 
cision  of  one  case  may  become  a  precedent  in  another  case.    Thi^ 
depends  upon  the  analogies  of  the  cases,  but  the  cases  are  and  tn\\< 
be  different.     The  question  of  res  judicata  is  not  like  a  precedent  'n 
fact  or  principle.     A  precedent  may  apply  to  it  and  control  it,  but 
the  plea  of  res  judicata  belongs  to  but  one  cause  of  action.    Theri 
may  be,  and  must  be,  two  or  more  suits  in  the  same  forum,  or  in 
different  forums,  but  it  must,  in  each  suit,  be  essentially  the  sanu 
cause  of  action.'*  *®® 

S  030.    Jnrisdictioii  May  be  Questioned. 

When  a  judgment  rendered  by  a  state  court  is  sued  on  in  a  fctUT.i' 
court,  or  set  up  in  bar  of  an  action,  the  party  supposed  to  be  boui.' 
by  it  may  aver  and  prove,  even  in  contradiction  of  the  record,  any  lie: 
showing  that  the  court  had  no  jurisdiction  over  him;  as,  that  !:• 
was   not  a   resident  within  the  territorial  jurisdiction   of  the  court 

»»8  Chase  v.  Curtis.  113  V.  S.  452,  5  Sup.  Ct.  5,74.  28  L.  Ed.  !(«». 
»»»  De  c:hanilnun  v.  Sohernierhorii  (C.  C.)  59  Fed.  504. 
*oo  ii\iiier  V.  HaDiilton  County  (C.  C.)  53  Fed.  411, 
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ring  the  judgment,  that  he  was  not  personally  served  with  pro- 

vithin  that  jurisdiction,  or  that  the  attorney  who  appeared  for 

lad  no  authority  to  do  so.     If  he  succeeds   in  establishing  a 

of  jurisdiction,   the  judgment  loses  all   its  force   as   evidence 

a  bar.*^*     The  courts  of  the  United  States  do  not  regard  as 

or  as  importing  verity,  a  judgment  in  personam  rendered  by 

e  court  for  the  recovery  of  a  debt  or  demand,  unless  the  de- 

it  either  entered  a  voluntary  appearance,  or  he  or  some  one 

rized  to  receive  service  of  process  for  him  was  personally  cited, 

I    the   jurisdiction    of   the    court,    to   appear    in    the    action.*^ "^ 

a  decree  of  a  state  court,  in  an  action  not  in  rem,  rendered 

5t  a  citizen  of  another  state,  who  was  cited  by  publication  only, 

ccted  by  the  local  statute,  is  no  bar  to  an  action  by  him  in  a 

.1  court  concerning  the  same  subject-matter.*®^ 

Le  courts  also  have  the  right  to  examine  collaterally  into  the 

d  defects  of  judgments  rendered  by  United   States   courts  of 

al   and   limited  jurisdiction,   when    such   judgments    are   made 

asis   of  actions   or  of  .litigants'   titles.     But   the   inquiry   must 

stricted    to    an    examination   to    ascertain    whether    the    court 

rendered  the  judgme"     had  jurisdiction,  and  whether  it  ex- 

1  that  jurisdiction  according  to  the  forms  of  proceeding  estab- 

by  law.     The  inquiry  into  the  facts  must  be  restricted  to  test 

^rity  of  allegations  as  to  domicile  or  citizenship  necessary  to 

urisdiction.     Want  of  jurisdiction  may  be  shown  either  as  to 

bject-rnatter  or  the  person,  or,  in  proceedings  in  rem,  as  to  the 

*®*     In  Minnesota,  it  has  been  held  that  a  judgment  of  the 

d  States  circuit  court  for  the  district  of  Minnesota  stands  on 

-ytle  V.  Town  of  Lansing,  147  U.  S.  59,  13  Sup.  Ct.  254,  37  L.  Ed. 
'kking  V.  Pfaff,  33  C.  O.  A.  328,  91  Fed.  GO,  43  L.  K.  A.  (U8;  Wood  v. 
f  Mobile,  47  C.  C.  A.  9,  107  Fed.  J^O;  Galpin  v.  Page,  3  Sawy.  93, 
as.  No.  5.20(J:  Graliam  v.  Spencer  (C.  C.)  14  Fed.  603;  Swift  v.  Meyers 
13  Sawy.  5S3.  37  Fed.  37;  L'Engle  v.  Gates  (C.  C.)  74  Fed.  513. 
t.  Clair  V.  Cox,  106  V.  S.  350.  1  Sup.  Ct.  354.  27  L.  Ed.  222;  Pennoyer 
r,   95   U.   S.   714.   24   L.   Ed.   565. 

lart  V.  Sanson!,  110  U.  S.  151,  3  Sup.  Ct.  580,  28  L.  Ed.  101;    Cooper 
k-ell,  173  U.  S.  555,   19  Sup.  Ct.  506.  43  L.  Ed.  808. 
»locum   V.   Wheeler,   1  Conn.   429;    Pasteur  v.  Lewis,  39  La.  Ann.   5. 
li.  307;    McCauley  v.  Hargroves.  48  (;a.  50,  15  Am.  Rep.  660;    Gibson 
lufacturers*  h\  &  M.  Ins.  Co.,  144  Mass.  81,  10  N.  E.  729;    Southern 
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the  same  footing  as  a  domestic  judgment  of  a  court  of  record  in  the 
state  and  cannot  be  impeached  in  a  collateral  proceeding  unless  a 
want  of  jurisdiction  appears  affirmatively  on  the  record.*®'  But  the 
cases  do  not  furnish  any  sufficient  reason  for  discriminating  between 
federal  courts  within  the  state  and  federal  courts  w^ithout  the  stale, 
in  respect  to  the  validity  and  conclusiveness  of  their  judgments.  It 
has  also  been  held  that  a  judgment  rendered  in  one  federal  court 
cannot  be  attacked  collaterally  in  another  because  the  jurisdictional 
averment  as  to  the  citizenship  of  the  plaintiff  was  insuflScient.**' 
Finally,  when  the  question  of  jurisdiction  is  one  depending  upon 
some  local  law  or  statute,  and  is  raised  in  the  court  which  rendered 
the  judgment,  and  there  decided,  its  determination,  upholding  its 
own  jurisdiction,  is  just  as  binding  and  conclusive  as  the  decision 
on  the  merits.  Thus,  a  decision  by  a  state  court  sustaining  per- 
sonal service  of  process  made  while  the  defendant  was  attending: 
court  as  a  party  is  binding  on  the  federal  courts,  and  the  judgment 
founded  upon  it  cannot  be  collaterally  attacked  therein  on  the  ground 
that  such  service  was  void.*®' 

S  030a.    Lis  Pendens  and  Priority  of  Becision. 

As  between  courts  of  the  same  system,  exercising  a  concurrent 
jurisdiction,  the  pendency  of  a  prior  suit  between  the  same  partie« 
upon  the  same  subject-matter  will  be  pleadable  in  bar  or  in  abate- 
ment ;  but  this  rule  does  not  extend  to  courts  of  a  foreign  jurisdic- 
tion.*®* State  courts  and  the  federal  courts  are  not  strictly  speak- 
ing foreign  to  each  other,  but  they  are  tribunals  of  different  sov- 
ereignties ;  and  therefore  we  have  the  well-settled  rule  that  the  mere 
pendency  of  a  prior  suit  in  a  state  court,  though  it  be  between  the 
same  parties  and  upon  the  identical  cause  of  action,  will  not  prevent 
a  federal  court  from  taking  jurisdiction,  nor  be  effective  as  a  plea 

Ins.  Co.  V.  Wolverton  Hardware  Co.  (Tex.)  19  S.  W.  615;  Hovcy  y.  Elliott, 
($1  N.  Y.  Super.  Ct  409,  21  N.  Y.  Siipp.  108. 

*05  Sandwich  Manuf  g  Co.  t.  Earl,  56  Minn.  390,  57  N.  W,  938. 

406  Rice  V.  Adler-Goldman  Commission  Cb..  18  C.  C.  A.  15,  71  Fed.  I'l 

*07  sipe  V.  Copwell,  8  C.  C.  A.  419,  59  Fed.  970. 

408  Latham  v.  Ohafce  (C.  C.)  7  Fed.  520;  Hospes  v.  O'Brien  (C  C.)  U  Ftnl. 
145;    supra,  §§  G90.  8G5. 
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ar  or  in  abatement ;  and  vice  versa.*®*    But  while  the  defendant 

suit  brought  in  a  federal  court  cannot  demand,  as  a  matter  of 

se,  that  the  action  shall  abate  upon  his  showing  the  pendency 

similar  suit  in  a  state  court,  yet  it  is  always  within  the  com- 

nce  of  the  federal  court  to  refuse  to  entertain  a  suit  between 

same  parties,  when  the  issues  and  the  interests  involved  in  the 

suits  are  the  same.*^®     And  it  has  been  declared  that,  in  cases 

oncurrent  jurisdiction,  it  is  a  fixed  rule  of  the  federal  courts 

r  to  take  jurisdiction  of  a  cause  which  presents  the  same  issues 

seeks  the  same  relief  as  are  presented  and  sought  in  a  cause 

ling  in  a  state  court.*^* 

nd  where  suits  upon  the  same  cause  of  action  are  pending  sim- 
leously  in  a  state  court  and  in  a  federal  court,  a  final  judgment 
red  in  either  court  will  be  binding  and  conclusive  in  the  other, 
out  any  regard  to  the  question  which  suit  was  first  com- 
ced."* 

'  Stanton  v.  Embrey,  »3  U.  S.  548,  23  L.  Ed.  983;  Gordon  v.  Gilfoll,  99 
.  168,  25  L.  Ed.  383;  Liggett  v.  Glenn,  2  0.  O.  A.  288,  51  Fed.  381; 
of  North  Muskegon  v.  dark,  10  C.  0.  A.  591,  62  Fed.  694;  Gilmonr  v. 
ig  (C.  C.)  50  Fed.  656;  Sharon  v.  Hill  (O.  C.)  22  Fed.  28;  Walsh  v. 
in,  12  Johns.  (N.  Y.)  99;  Litchfield  t.  City  of  Brooklyn,  13  Misc.  Rep. 
34  N.  Y.  Supp.  1090;  State  T.  Boyce,  72  Md.  140,  19  Atl.  366,  7  L.  R.  A. 
20  Am.  St.  Rep.  458;  Pomeroy  v.  Chandler  (N.  J.)  30  Atl.  1092;  Hatch 
)o£rord,  22  Conn.  485,  58  Am.  Dec.  433;  Davis  v.  Morton,  4  Bush  (Ky.) 
96  Am.  Dec.  309;  Allen  v.  Watt,  69  111.  665;  McJilton  v.  Love,  13  111. 
54  Am.  Dec.  449;  Smith  v.  Lathrop,  44  Pa.  326,  84  Am.  Dec.  448;  Loek- 
:  T.  Nye,  2  Swan  (Tenn.)  615,  58  Am.  Dec.  73. 

Martin  v.  Baldwin  (O.  C.)  19  Fed.  340. 

State  Tmst  Co.  v.  National  Land  Imp.  &  Manuf*g  Co.  (0.  O.)  72  Fed. 
foUowing  Gates  v.  Bucki,  4  C.  C.  A.  116,  53  Fed.  961. 

Nugent  V.  Philadelphia  Traction  Co.  (O.  O.)  87  Fed.  251;  United  States 
^wey,  6  Biss.  501,  Fed.  Cas.  No.  14,956;   Duden  v.  Maloy  (C.  C.)  43  Fed. 

Where  a  snit  is  removed  to  a  federal  conrt  after  the  state  supreme  court 
)assed  upon  a  demurrer  filed  in  the  salt,  the  decision  on  such  demurrer 
iding  on  the  federal  court  Lookout  Mountain  R.  Co.  v.  Houston  (C.  C.) 
?d.  449.  But  the  fact  that  a  Judgment  in  the  state  court  is  res  judicata 
e  questiona  litigated  in  an  action  removed  to  the  federal  court  does  not 
ve  the  latter  court  of  Jurisdiction  where  a  federal  question  is  involved, 
olidated  Wyoming  Gold  Min.  Co.  v.  Champion  Min.  Co.  (C.  C.)  62  Fed. 
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S  030b.    Jndssaents  of  Territorial  Covrts. 

An  act  of  congress  of  1804  provides  for  the  manner  of  attesting 
or  authenticating  the  records  and  judicial  proceedings  of  the  courts 
of  "any  state  or  territory,  or  of  any  country  subject  to  the  juris- 
diction  of  the  United  States ;"  and  provides  for  their  admission  as 
evidence,  when  so  authenticated,  "in  any  other  court  within  the 
United  States,"  and  declares  that  they  shall  have  "such  faith  and 
credit  given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  which 
they  are  taken."  *^*  Under  these  provisions,  the  judgments  and 
judicial  records  of  the  courts  of  the  several  territories  stand  on  the 
same  footing  as  those  of  the  courts  of  a  state,  and  are  equally  con- 
clusive, and  equally  entitled  to  faith  and  credit,  when  made  the  basis 
of  a  claim  or  defense  in  any  court  within  the  United  States,  whether 
state  or  national.***  But  in  an  action  in  a  state  court,  on  a  judg- 
ment recovered  in  one  of  the  territories,  the  defendant  may  show, 
notwithstanding  recitals  in  the  record  to  the  contrary,  that  the  court 
had  no  jurisdiction  of  the  subject-matter,  or  of  the  defendant*** 

Although  the  District  of  Columbia  is  not  technically  a  "state" 
nor  yet  a  "territory,"  it  is  within  the  provisions  of  the  act  of  con- 
gress referred  to.  The  supreme  court  of  the  District  is  a  court  of 
the  United  States,  and  its  judgments  and  decrees,  when  suit  is 
brought  thereon  in  any  state  of  the  Union,  or  when  they  are  set  up 
as  a  defense  or  a  bar,  are  conclusive  upon  the  defendant,  under  the 
legislation  of  congress,  except  that  they  may  be  impeached  for  want 
of  jurisdiction  or  for  such  other  cause  as  would  be  sufficient  to  set 
them  aside  in  the  courts  of  the  District.*** 

"8  Rev.  St  U.  8.  8  905. 

*i4  Hughes  V.  DaTis,  8  Md.  271;  Suesenbaeh  v.  Wagn^,  41  Minn.  108,  42 
N.  W.  925;  Coughran  v.  GJlman,  81  Iowa,  442,  46  N.  W.  1005;  Ehragren  ▼■ 
Gronlund,  19  Utah,  411,  57  Pac.  268. 

*i»  Gibson  v.  Manufacturers'  F.  &  M.  Ins.  Co.,  144  Mass.  81,  10  N.  EL  T29. 

4i«  Embry  v.  Palmer,  107  U.  S.  3,  2  Sup.  Ct.  25,  27  L.  Ed.  346;  Johnson  t. 
Dobbins.  12  PhUa.  (Pa.)  518.  5  Wkly.  Notes  Cas.  537;  Hovej  T.  KUiott,  tt  >'. 
y.  Super.  Ct.  409,  21  N.  Y.  Supp.  lOS. 
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i  93Cc.    Jndsmeats  of  Indian  Courts. 

e  treaties  made  by  the  United  States  with  the  Creeks,  Chero- 
Choctaws,  and  other  tribes  of  civilized  Indians,  have  guaran- 
to  them,  among  other  things,  the  right  to  establish  and  main- 
courts  of  justice.  These  Indian  courts  have  exclusive  juris- 
5n,  both  civil  and  criminal,  where  only  members  of  the  tribe,  by 
ity  or  adoption,  are  concerned;  but  jurisdiction  of  cases  in 
h  citizens  of  the  United  States  are  parties  is  reserved  to  the 
Dpriate  federal  courts.*^^  The  authorities  have  fully  established 
rule  that  the  judgments  of  the  courts  of  the  Indian  nations  in 
ndian  Territory,  when  proceeding  within  their  jurisdiction,  stand 
le  same  footing  with  those  of  the  federal  territorial  courts  and 
entitled  to  the  same  faith  and  credit.**®  In  respect  to  the  ques- 
of  personal  jurisdiction,  "it  is  competent  for  a  white  man  to 
e  the  treaty  and  statutory  stipulations  exempting  him  from  the 
diction  of  the  Cherokee  courts;  and  when  he  enters  a  general 
arance  to  an  action  pending  in  those  courts,  and  pleads  to  the 
ts,  and  there  is  a  trial  upon  such  plea,  he  thereby  waives  the 
iption,  and  submits  himself  to  the  jurisdiction  of  the  court,  and 
not  afterwards  be  heard  to  contest  the  validity  of  the  proceed- 
and  judgment  of  the  Cherokee  court  upon  the  ground  that  it 
no  jurisdiction  of  his  person.'*  **•  But  just  as  a  judgment  ren- 
d  by  a  court  of  a  state  may  be  impeached  for  want  of  jurisdic- 
when  relied  on  in  a  court  of  another  state,  or  in  a  federal  court, 
is  competent,  in  an  action  in  a  state  or  national  court,  to  attack 
terally,  on  the  ground  of  lack  of  jurisdiction,  a  judgment  ren- 
d  by  a  court  of  one  of  the  Indian  ftations.*^®     But  in  deter- 

See  7  Stat.  478;  14  Stat  799;  25  Stat.  783,  §  6;  26  Stat.  81;  Ex  parte 
eld,  141  U.  S.  107,  11  Sup.  Ct.  939,  35  L.  Ed.  635. 

Standley  v.  Roberts.  19  U.  S.  App.  407,  8  C.  C.  A.  305,  59  Fed.  836; 
In  T.  Ice,  12  U.  S.  App.  305,  5  C.  O.  A.  403,  56  Fed.  12;  Cornells  v.  Sban- 
11  CCA.  4G5,  63  Fed.  305;  Exendlne  v.  Pore,  6  G.  C.  A.  112,  56  Fed. 
Mackey  v.  Coxe,  18  How.  100,  15  L.  Ed.  299. 

Melilln  V.  Ice.  12  U.  S.  App.  305,  5  C  C  A.  403,  56  Fed.  12;   Exendlne  v. 
6  C.  C  A.  112,  56  Fed.  777;   Cornells  v.  Shannon,  11  C  O.  A.  465. 
Raymond  v.  Raymond,  1  Ind.  Ter.  334,  37  S,  W.  202. 
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mining  the  validity  of  a  judgment  rendered  by  one  of  these  Indian 
comis,  on  a  plea  of  res  judicata,  the  court  will  disregard  informali- 
ties,  and  enforce  the  intent  of  the  judgment,  gathered  broadly  from 
the  entire  proceeding.**^ 

«si  Barbee  v.  ShannoD,  1  Ind.  Ter.  Id9,  40  S.  W.  584. 
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A.SSIGNMENT  OF  JUDGMENTS. 

Effect  of  Adsignment  at  Gommoii  Law. 

Partiefl  to  Assignment  of  Judgments. 

What  Judgments  Assignable. 

Agreement  to  Assign  Future  Judgment 

Assignment  of  Fart  of  Judgment. 

Mode  of  Assignment. 

Statutory  Mode  of  Assignment. 

Equitable*  Assignment 

Title  Passing  to  Assignee. 

Rights  as  against  Assignor. 

Notice  of  Assignment 

Right  of  Assignee  to  Sue. 

Rights  as  against  JudgmentrDebtor. 

Assignee  Takes  Subject  to  Equities. 

Set-Off  of  Judgment  against  Judgment 

Vacation  or  Reversal  of  Judgment  in  Assignee's  Hands. 

Latent  Equities  of  Third  Persons. 

Priority  between  Assignments. 

i  040.  Effect  of  Assignment  at  Oomn&on  Law. 

the  common  law,  a  verdict  or  judgment  was  not  considered  as 
'  in  itself  negotiable.*  Hence,  under  that  system,  a  judgment 
:cree  was  not  assignable  so  as  to  vest  the  legal  title  in  the  as- 
e.  The  latter  could  take  only  an  equitable  interest,  which  was 
ct  to  every  equity  and  charge  which  attached  to  the  judgment 
e  hands  of  the  assignor.*  As  a  consequence  of  this  doctrine 
[lows  that,  wherever  the  rule  is  not  changed  by  statute,  the 
nee  of  a  judgment  is  powerless  to  maintain  an  action  thereon, 

sue  out  scire  facias  for  its  revival,  in  his  own  name  and  behalf, 
very  such  proceeding  the  assignor,  as  holding  the  legal  title, 

be  a  party.'     But  the  presence  of  the  assignor  on  the  record 

ioomstocli  T.  Duncan,  2  McGord  (S.  0.)  31S,  13  Am.  Dec.  728;   Bdmonds 

ntgomery.  1  Iowa,  143. 

.  S.  V.  Samperyac,  Hempst.  118,  Fed.  Cas.  No.  16,216a. 

ooro  T.  Ireland,  1  Ind.  531;   Reid  v.  Ross,  15  Ind.  265;    Forbes  T.  Tlf- 

4  Ind.  204;  Edmonds  v.  Montgomery,  1  Iowa,  143;   EUiott  v.  Waring,  5 
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IS  merely  formal.  The  assignee  is  the  real  party  in  interest  Hb 
equitable  title  is  sufficient  to  entitle  him  to  sue  in  the  name  o(  the 
assignor  whenever  he  may  choose,  and  to  control  the  issue  of  final 
process  and  receive  the  money  collected.*  But  these  common  law 
rules  have  been  abrogated  in  most  if  not  all  of  the  states,  either  by 
statutes  explicitly  relating  to  the  assignment  of  judgments,  or  by 
the  general  authorization  of  actions  in  the  name  of  the  "real  party 
in  interest,"  thus  investing  the  assignee  with  the  complete  legal  title. 
This  will  more  fully  appear  in  a  succeeding  section. 

{041.    Parties  to  AMisBment  of  Jndsmoata. 

In  order  to  be  able  to  make  an  assignment  of  a  judgment,  the 
person  must  have  a  real  and  substantial  interest  in  it.  Hence  the 
assignee  of  a  judgment  takes  nothing  when  the  record  of  the  judg- 
ment itself  apprises  him  that  the  plaintiff  therein  had  no  beneficial 
interest,  but  was  a  mere  trustee  for  others."  The  general  retainer 
of  an  attorney  at  law  does  not  give  him  any  power  to  assign  the 
judgment  or  decree  obtained  by  his  client.'  And  a  judgment  in  fa- 
vor of  the  state,  when  paid  by  a  surety,  cannot  be  assigned  to  such 
surety  by  any  officer  or  agent  of  the  state.'  There  is  no  reason  why 
an  ordinary  corporation  should  not  be  able,  acting  through  a  person 
duly  empowered,  to  assign  a  judgment  subsisting  in  its  own  favor.* 
And  it  has  been  held  that  this  may  be  done  by  a  national  bank.* 

So  also,  an  ordinary  business  corporation  may  take  an  assignment 
of  a  judgment  and  sue  thereon.*'    The  purchase  of  a  judgment  by 

T.  B.  Mon.  (Ky.)  339,  17  Am.  Dec.  69;  Mayor,  etc.,  of  City  of  MacoD  t.  Tnia- 
tees  of  Bibb  County  Academy,  7  Ga.  204;  McKinney  v,  Mehaffey,  7  Watta  k 
8.  (Pa.)  276. 

•  Weir  V.  Pennington,  11  Ark.  746. 

5  Brice  v.  Taylor,  51  Ark.  75,  9  S.  W.  854. 

•  Mayer  v.  Blease,  4  S.  C.  10;  Rice  v.  Troup,  62  Miss.  186;  Oark  t.  Kings- 
land,  1  Smedes  &  M.  (Miss.)  256;  Head  v.  Gervals,  1  Walk.  (Miss.)  43t  ^ 
Am.  Dec.  577;  Wilson  v.  Wadlelgh,  36  Me.  496;  Maxwell  t.  Owen.  7  CoW. 
(Tenn.)  630. 

7  Peacock  t.  Pembroke,  8  Md.  348. 

8  Noble  V.  Thompson  Oil  Co.,  79  Pa.  354,  21  Am.  Rep.  06. 

•  Emory  t.  Joice,  70  Mo.  537. 

10  Capital  Lumbering  Ca  y.  Learned,  36  Or.  544,  59  Pac.  454,  78  Am.  St 
Rop.  792. 
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able,  in  a  case  where  no  execution  comes  to  him  for  coUec- 
not  p^r  se  void  at  common  law.**  It  should  bt  remembered 
;  payment  of  a  judgment  by  one  primarily  liable  is  an  absolute 
:ion,  though  the  judgment  is  assigned  to  him.**  But  a  surety 
debt  for  which  the  judgment  was  recovered  may  hold  the 
nt  under  an  assignment,  after  paying  to  the  clerk  of  the 
le  amount  necessary  to  satisfy  the  judgment,  if  his  intention 
Day  the  judgment  was  clear.** 

I  042.    Wluit  Jndsmentfl  Assifsnable. 

mgh  a  claim  for  damages  arising  out  of  the  commission  of  a 
not  generally  assignable,  yet  where  the  tort  has  become 
in  a  judgment  rendered  upon  it,  such  judgment  may  be 
red  by  assignment,  and  the  assignee  may  sue  on  the  judg- 
.  his  own  name.**  It  seems  reasonable  to  hold  that  decrees 
y  for  the  payment  of  money  should  be  assignable  under  the 
istrictions  and  with  the  same  effect  as  judgments  at  law ;  but 
cise  question  does  not  appear  to  have  been  passed  upon  by 
rts. 

I  043«    Acreement  to  Assisia  Future  Jndsm^nt* 

le  case  of  actions  ex  contractu,  a  valid  assignment  may  be 
efore  the  rendition  or  entry  of  judgment,  which  will  become 
re,  as  soon  as  the  judgment  is  perfected.  That  is,  the  assign- 
f.  a  cause  of  action  founded  on  breach  of  contract,  or  of  a 
recovered  in  the  suit,  carries  the  right  to  the  judgment  after- 
recovered  or  entered  up,  so  that  the  defendant  at  once  be- 
Lhe  debtor  of  the  assignee  and  not  of  the  record  plaintiff.** 

tigh  V.  Huffer,  14  Ind.  305. 

merman  v.  Gamner,  152  Ind.  552,  53  N.  E.  829. 

lo-Amerlcan  Land  Mortgage  &.  Agency  Co.  t.  Bush,  84  Iowa,  272,  50 

063. 

rles  V.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148;  Mackey  v.  Mackey, 
(N.  Y.)  58;  Moore  v.  Nowell,  94  N.  C.  265.  See,  also,  Kesael  v.  Al- 
Barb.  (N.  Y.)  362;    Risley  v.  Phoenix  Bank,  11  Hun  (N.  Y.)  484; 

\  Johnson,  5  Wend.  (N.  Y.)  842.    A  judgment  recovered  In  a  breach 

se  suit  may  be  assigned.     Stewart  v.  Lee,  70  N.  H.  181,  46  Atl.  31. 

ghl  Y.  Parks,  10  Iowa,  342;   Rufe  t.  Ck>mmei'cial  Bank,  40  C.  0.  A. 
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But  it  b  otherwise  in  the  case  of  actions  for  torts.  A  claim  for 
damages  from  a  tort  (at  least  where  it  is  such  as  would  not  survive 
to  the  personal  representatives)  is  not  capable  of  being  assigned; 
nor  does  it  make  any  difference  that  a  verdict  has  been  rendered  in 
an  action  brought  upon  such  claim,  for  that  does  not  merge  the 
claim  nor  transform  its  character.^*  Consequently  a  judgment  in  an 
action  for  such  a  tort  is  not  assignable  before  it  comes  into  being, 
that  is,  before  it  has  been  rendered  or  entered  up,  although  a  ver- 
dict has  been  returned  on  which  judgment  can  be  and  is  afterwards 
signed.  The  plaintiff  acquires  title  not  by  the  verdict,  but  by  the 
judgment,  and  until  its  rendition  he  has  no  title  to  assign.  Hence 
an  assignment  of  the  cause  of  action  and  verdict  cannot  have  the 
effect  to  pass  the  subsequent  judgment  to  the  assignee.  He  has  no 
interest  in  it,  and  payment  to  the  judgment-plaintiff  will  satisfy  it^^ 


I  944.    AMicnteBt  of  Part  of  Jndsimoat* 

An  assignment  of  a  part  of  a  judgment,  without  the  consent  o( 
the  debtor,  cannot  affect  him ;  for  the  law  sets  its  face  against  par- 
tial assignments  of  choses  in  action,  and  if  this  were  allowed  in  the 
case  of  a  judgment,  it  might  be  split  up  into  many  demands,  to  the 
great  annoyance  of  the  defendant.**  Thus,  in  a  recent  case  in  Penn- 
sylvania, plaintiff  was  the  assignee  of  a  part  of  a  judgment,  and  the 
other  part,  remaining  unpaid,  was  assigned  to  a  third  person.  Plain- 
tiff sought  to  obtain  a  separate  judgment  for  his  part  of  the  original 
judgment  by  means  of  a  scire  facias,  and  to  obtain  an  independent 

27,  d9  Fed.  630;  Dlgnan  v.  Dlgnan  (N.  J.)  22  Atl.  1002;  Bechtel  v.  Uoer 
Brewing  Co.,  21  Pa.  Co.  Ct  R.  449;  Welre  v.  City  of  Davenport,  U  Iowa, 
40.  77  Am.  Dec.  132;  Robinson  v.  Weeks,  6  How.  Prac.  (N.  Y.)  161;  Hudson 
v.  MoiTlss,  55  Tex.  595;  Dugas  v.  Mathews,  9  Ga.  510,  54  Am.  Dec.  36L 

!•  Coniegj's  V.  Vasse,  1  Pet  213,  7  L.  Ed.  108;  Crouch  v.  Gridlex.  6  Hill 
(N.  Y.)  250;  Kellogg  v.  Schuyler,  2  Denlo  (N.  Y.)  7a  But  compare  Madcey  t. 
Mackey,  43  Barb.  (N.  Y.)  58;  North  Chicago  St.  R.  Co.  y.  Ackley,  58  111.  Al^ 
572. 

IT  Gamble  t.  Central  R.  &  Banking  Co.,  80  Ga.  585,  7  S.  E.  315,  12  Am.  St 
Hep.  27G;  Rice  v.  Stone,  1  Allen  (Mass.)  506;  Lawrence  t.  Martin,  22  Cal.  173. 
Compare  Pratt  v.  Werthdmer,  39  Him  (N.  Y.)  463. 

18  Lore  V.  Fairfield,  13  Mo.  300,  53  Am.  Dec.  148;  Loomia  ▼.  Roblnaoii,  76 
Mo.  488;  Burnett  T.  Crandall,  63  Mo.  410;  Fullmer  y.  Pine  Tt».,  17  Pa.  Co.  Ct 
R.  482. 
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o  process  for  its  collection.  But  it  was  held  that  the  undivided 
ent  could  not  be  so  separated  into  distinct  parts.**  But  in 
ir  case,  where  a  debtor  assigned  to  his  creditor  so  much  of  a 
ent  against  a  third  person  as  would  pay  his  debt,  and  placed 
dgment  under  the  creditor's  control,  it  was  considered  that 
signment  was  valid  as  against  the  debtor's  personal  represent- 
®  It  should  also  be  observed  that  a  partial  assignment  of  a 
ent  will  be  binding  on  the  assignor  even  though  made  with- 
e  consent  of  the  judgment  debtor;  that  the  latter  may  ratify 
ial  assignment  of  a  judgment  against  him,  and  that  he  will 
d  to  have  done  so  if  he  pleads  the  assignment  as  a  defense  to 
dings  by  the  judgment  creditor  to  enforce  it.**  In  some 
also,  the  doctrine  prevails  that  an  assignment  of  a  part  of  a 
ent  is  enforceable  in  equity,**  and  in  Minnesota,  such  an  as- 
ent  is  valid  if  placed  on  the  record  as  provided  by  the  statute.*' 
i  one  joint  owner  of  a  decree  executes  an  instrument  trans- 
^  to  a  third  person  a  part  of  his  interest  therein,  the  legal  title 
ght  to  control  the  decree  are  not  thereby  changed,  nor  does 
signee  become  a  partner  in  the  decree.  Where  such  assign- 
is  intended  as  a  mode  of  payment  for  property  purchased  by 
signor,  its  legal  effect  is  to  create  a  security,  and  the  assignor's 
y  is  not  thereby  extinguished.**  So,  where,  in  an  action 
t  two  defendants,  separate  judgments  are  rendered  against 
an  assignment  of  the  judgment  against  one  defendant  gives 
signee  no  power  to  release  the  other  defendant.**  Where  parts 
)  same  judgment  debt  are  successively  assigned  to  different 
is,  and,  upon  a  sale  of  property  under  the  judgment,  the  pro- 
are  not  sufficient  to  pay  them  all,  they  will  take  pro  rata 

Dpkins  v.  Stockdale,  117  Pa.  365,  11  Atl.  368. 

ood  T.  Wallace,  24  Ind.  226.  And  see  Godbold  v.  Kirkpatrlck,  26  S.  G. 
S.  E.  156. 

i-Murray  v.  Marsh,  12  Colo.  App.  95,  54  Pac.  852. 

ne  V.  McCall,  126  Mich.  497,  85  N.  W.  1089;  Pittsburg,  0.,  O.  &  St  L. 
.  V.  Volkert,  58  Ohio  St.  362,  50  N*  B.  924.  And  see  Bamum  v.  Green. 
).  App.  254,  57  Pac.  757. 

heaton  v.  Spooner,  52  Minn.  417,  54  N.  W.  372. 
inks  V.  Harris,  29  Ark.  323. 

liittemore  v.  Judd  Linseed  &  Sperm  Oil  Co.,  124  N.  T.  565,  27  N.  E. 
Am.  St  Rep:  708. 
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shares  in  the  fand,  and  not  be  paid  in  full  in  the  order  of  the  assign- 
ments.** . 

f  94S.    Mmdm  «f  AatOmmmmmL 

An  assignment  of  a  judgment  need  not  be  under  seal,  nor  is  it 
necessary  even  that  it  should  be  in  writing.  It  may  be  by  parol, 
and  win  stiU  be  binding  upon  the  parties  if  made  in  good  faith  and 
for  a  valuable  consideration.'^  If  the  judgment-debtor,  after  notice 
of  an  equitable  assignment  by  parol,  receives  a  release  of  the  debt 
from  the  judgment-creditor,  he  cannot  successfully  plead  in  bar  to 
an  action  brought  by  the  assignee  to  recover  the  amount  of  the 
judgment.''  But  in  this  case  the  intent  to  assign  the  judgment 
must  be  clearly  shown."  Where  the  assignment  is  made  on  the 
record,  a  reasonable  degree  of  certainty  is  required.  But  if  the 
entry  is  so  ambiguous  as  not  to  show  whether  an  assignment  or  a 
satisfaction  was  intended,  it  may  be  explained  by  parol  evidence.'* 
An  assignment  of  a  judgment  recovered  in  a  United  States  court  is 
not  a  "judicial  proceeding,"  within  the  meaning  of  a  statute  giving 
full  faith  and  credit  to  the  judicial  proceedings  of  the  federal  courts, 
when  attested  by  the  clerk  and  certified  by  the  judge,  and  hence  is 

t«  Moore's  Appeal,  92  Pa.  909. 

S7  Briggs  T.  Dorr,  19  Johns«  (N.  Y.)  95;  Prescott  v.  Hull,  17  Johns.  (N.  T.> 
2S4;  Kessel  t.  Albetis.  56  Barb.  (N.  Y.)  362;  Ford  v.  Stuart,  19  Johns.  (N.  T.) 
:M2;  Clark  v.  Moss,  11  Ark.  796;  Weir  y.  Pennington,  Id.  745;  Stoddard  t. 
Benton,  6  Colo.  506;  Brahan  ▼.  Ragland,  3  Stew.  (Ala.)  247;  Haden  ▼.  Walker, 
5  Ala.  86;  Becton  y.  Ferguson,  22  Ala.  599;  CraYena  ▼.  Duncan,  55  Ind.  947; 
Wood  V.  Wallace,  24  Ind.  226;  Mitchell  v.  Hockett,  25  CjlL  538,  85  Am.  Dec. 
151;  Smith  v.  Peck,  128  Cal.  527,  61  Paa  77;  Bartlett  v.  Yates,  52  N.  C.  «15; 
Steele  ▼.  Thompson,  62  Ala.  323.  Comimre  Dugas  y.  Matthews,  9  Ga.  510,  54 
Am.  Dec.  361;  Parker  y.  Bacon,  26  Miss.  425;  Winberry  y.  Koonce,  83  N. 
C.  351.  In  Texas,  a  judgmmt  may  be  transferred  by  parol,  but  must  be  en- 
forced in  the  name  of  tlie  original  plaintiff.  Ganrln  y.  Hall,  83  Tex.  295,  18 
8.  W.  731.  And  the  statute  of  that  state  proYidlng  that  the  sale  of  a  jndg- 
niout  of  any  court  of  record  shall  be  eYidenced  by  a  written  transfer,  does 
not  render  Toid  the  verbal  assignment  of  a  judgment,  as  between  the  parties. 
Putnam  f .  Capps.  6  Tex.  Civ.  App.  610,  25  S.  W.  1024.  A  judgment  on  t 
promissory  note  extinguishes  its  negotiability,  and  is  only  transferable  as 
other  credits  are.     Newniau  v.  Irwin,  43  La.  Ann.  1114,  10  South.  181. 

ss  Dunn  v.  Suell.  15  Mass.  481. 

»>  Thomas  v.  Porter.  3  Bush  (Ky.)  177. 

»•  Emory  v.  Joice,  70  Mo.  537. 
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iissible  in  evidence  without  proper  proof  of  its  execution.'^ 

0  held  that  a  written  assignment  of  a  judgment  is  not  valid 
orceable  as  against  third  persons  without  a  delivery  of  the 
ent  to  the  assignee  or  to  some  one  authorized  by  him  to 
t.**  Authority  to  assign  a  judgment  can  be  conferred  by 
>f  attorney,**    and  the  power  of  attorney  need  not  be  re- 

*  An  assignment  is  not  vitiated  by  mistakes  in  the  descrip- 
b  can  be  shown  what  judgment  was  meant.**  But  whatever 
f  assignment  is  adopted,  the  assignment  must  be  definitive 
olute.  Thus,  the  transfer  of  a  judgment  upon  condition  that 
isferee  was  to  pay  for  it  if  he  could  make  anything  out  of  it 
t  invest  him  with  such  property  in  the  judgment  as  will  en- 

1  to  maintain  an  action  upon  it.** 

§  946.    Statutory  ICode  of  Aiiisiftinent. 

e  the  statute  provides  a  mode  of  assigning  judgments,  it  is 
y  considered  to  be  merely  cumulative,  and  not  to  prevent  a 
'om  making  an  equitable  assignment  in  any  other  lawful 
Thus,  where  the  statute  enacts  that  judgments  may  be  as- 
"on  or  attached  to  the  entry  of  such  judgment,  and  the 
lent,  when  attested  by  the  clerk  of  the  court,  shall  vest  the 
tc,  an  assignment  of  a  judgment,  not  attested  as  the  statute 
>,  is  not  void;   it  is  at  least  good  in  equity,  and  vests  such 

iderly  v.  Lafayette  Co.,  150  Mo.  635,  51  S.  W.  745,  45  L.  R.  A.  386,  73 

Rep.  474. 

iaius  V.  West  Chicago  St.  R.  Co.,  85  111.  App.  305.    And  see  Bak^ 

55  Hun,  605,  7  N.  Y.  Supp.  803. 

y  V.  Morgan,  114  Ind.  350.  16  N.  E.  790;   Rufe  v.  Commercial  Bank, 

A.  27,  09  Fed.  650. 

>  V.  Morgan,  130  Ind.  305,  30  N.  E.  141,  30  Am.  St  Rep.  237. 

tin  V.  Camack,  36  Ala.  695,  76  Am.  Dec.  344;   Aylesworth  v.  Brown, 

(N.  Y.)  167;  People  v.  Fleming,  2  N.  Y.  484;  Klemme  v.  McLay,  68 
S,  26  N.  W.  53. 

*  V.  Bright,  29  Ala.  332.  And  see  Vanderpool  y.  Vanderpool,  162  Pa. 
.tl.  910. 

iiv^s  V.  Cave,  52  Mo.  43.  See  Blackman  v.  Joiner,  81  Ala.  344,  1 
51;  Gardner  v.  Mobile  &  N.  W.  R.  Co.,  102  Ala.  635,  15  Sonth. 
\m.  St.  Rep.  84;  Knapp,  Stout  &  Co.  v.  Standley,  45  Mo.  App.  2G4; 
Loring,  54  Mo.  App.  258;  Chemical  Bank  v.  Bulkley,  68  Mo.  App.  327; 
Maddox,  20  Ind.  App.  168,  49  N.  E.  856. 
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title  in  the  assignee  as  will  enable  him  to  use  it  as  a  set-off  to  a 
judgment  held  by  the  defendant  against  him.*'  Where  a  state  sta*- 
ute^  in  reference  to  the  assignment  of  judgments,  is  so  worded  as 
to  embrace  only  judgments  rendered  in  the  courts  of  that  state»  an 
assignment  of  a  judgment  recovered  in  another  state  may  be  proved 
by  a  written  instrument  transferring  to  the  assignee  the  equitable 
interest  in  the  debt,  and  he  may  sue  upon  it  in  his  own  name  and 
for  his  own  benefit.** 

f  947.  Equitable  Asslciiiiiiait* 

Where  a  judgment  creditor  sells  his  judgment  and  attempts  to 
assign  it  upon  the  record  to  the  purchaser,  but  by  mistake  the  as- 
signment is  made  upon  the  wrong  record,  it  nevertheless  operates 
as  an  equitable  assignment.*®  So  also  the  transfer  of  property  will 
in  some  cases  operate  as  an  assignment  of  a  judgment.  Thus,  where 
A.  recovered  judgment  for  possession  in  an  action  for  the  recovery 
of  real  property  against  B.,  and  afterwards  sold  the  property  to  C 
without  assigning  the  judgment  on  the  record,  it  was  held  that  C, 
by  the  purchase  of  the  property,  became  the  real  party  in  interest, 
and  could  properly  revive  the  judgment  by  scire  facias.*^  Again, 
where  a  plaintiff  in  a  judgment  gives  to  a  creditor  an  order  on  his 
attorney  to  pay  to  him  the  money  collected  by  the  attorney  on  the 
judgment,  which  order  the  creditor  delivers  to  the  attorney,  it  creates 
an  equitable  assignment  of  and  lien  on  the  proceeds  of  the  judg- 
ment, and  the  attorney  holds  the  same  in  trust  for  the  creditor,  and 
such  assignment  cannot  be  revoked  by  the  judgment-plaintiff.**  So 
when  a  person  having  a  future  interest  in  property  on  which  there 
is  a  judgment-lien,  for  the  purpose  of  protecting  such  interest,  pays 
the  debt  of  the  judgment-debtor,  he  thereby  becomes  an  equitable 
assignee  of  the  judgment  and  may  keep  alive  and  enforce  the  lien 
so  far  as  may  be  necessary  in  equity  for  his  own  benefit.**    In  some 

—  Adams  v.  Lee,  82  Ind.  587. 
»»  Baker  v.  Stonebraker,  34  Mo.  172. 
<o  Frybnrger  v.  Andre,  106  Ind.  337,  7  N.  E.  5. 
43  Wright  V.  Parks.  10  Iowa,  342. 

4«  Hussey  v.  Culver,  53  Hun,  637,  6  N.  Y.  Supp.  46a  But  compare  Teetot 
V.  Abden.  2  Ind.  183. 

4s  Sutton  V.  Sutton,  20  S.  C.  83,  1  S.  E.  18. 
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tates,  a  judgment,  as  property,  may  be  taken  in  execution 
.**  But  according  to  other  authorities,  the  judgment-cred- 
terest  can  be  reached  only  by  summoning  the  judgment- 
s  garnishee.** 

f  948.  Title  Paitfns  to  Aitigaee. 

nmon  law,  the  assignment  of  a  judgment  does  not  vest  the 
e  in  the  assignee;  that  remains  in  the  judgment-creditor, 
o  the  equitable  rights  of  the  assignee.**  But  the  cases  gen- 
ree  that  the  assignment  carries  with  it  the  debt  or  claim  on 
e  judgment  was  based,* ^  and  the  right  to  stand  in  the  cred- 
ce  as  regards  the  means  of  its  collection  and  enforcement,** 

with  any  incidental  rights  or  advantages,  existing  at  the 
:h  as  the  benefit  of  an  appeal-bond.**  And  the  assignee's 
e  not  aflFected  by  the  fact  that  the  consideration  was  less 

face  of  the  judgment;**  nor  even  by  fraud  in  the  trans- 
ss  the  judgment-debtor  can  show  that  he  was  injured  by 
id.*^ 

tree  v.  Missouri,  I.  &  N.  Ry.  Co.,  49  Iowa,  150;  Safford  v.  MaxweU, 
u.  345;   Adams  y.  Hackett,  7  CaL  187. 

u  V.  Cloud,  23  Iowa,  104,  92  Am.  Dee.  413;   McBride  v.  Fallon,  65 
Pac.  17. 
tck  V.  Underwood,  55  111.  123;  Hanks  y.  Harris,  29  Ark.  823;  Hewett 
,  37  N.  C.  438. 

y.  Crosby,  49  N.  Y.  183;  Els  worth  y.  Caldwell,  18  Abb.  Prac.  (N. 
•att  V.  Wertbelmer,  39  Hun  (N.  Y.)  463;   Vila  v.  Weston,  33  Conn, 
if  the  Judgment  was  70id,  the  assignment  transfers  the  original 
wn  V.  Scott,  25  Cal.  189. 

J  y.  Bangert,  16  Mo.  App.  22;  Applegate  y.  Mason,  13  Ind.  75; 
V.  First  State  Bank,  102  Ga.  C96,  29  S.  E.  610;  Avery  v.  Aekart  20 
631,  46  N.  Y.  Supp.  1085.    See  infra,  §  951. 

tnn  V.  Kline,  87  111.  268.  But  probably  not  a  bond  in  attachment. 
O'Donnell,  42  Mich.  556,  4  N.  W  259.  And  the  mere  assignment  of 
It  does  not  carry  with  It  a  right  of  action  which  has  accrued  to  the 
creditor  against  the  clerk  of  the  court  for  his  failure  properly  to 
Judgment,  so  as  to  give  it  a  Hen  on  the  debtor's  lands.  Redmond  v. 
5  N.  C.  140,  21  S.  E.  186. 

ion  V.  Hope*,  87  N.  Y.  10,   Inglehart  v.  Thousand  Island  Hotel  Co., 
.  Y.)  377.    Compare  Campion  v.  Friedberg,  55  111.  App.  450. 
V.  Klein,  35  La.  Ann.  384. 
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f  949.  •  Rl^ltt*  ai  asainst  Aisismor. 

The  assignor  of  a  judgment  must  be  held  to  an  implied  warranty 
that  there  is  such  a  judgment,  that  he  is  the  owner  of  it,  that  it  is  a 
valid  and  subsisting  obligation  for  the  amount  it  purports  to  be. 
and  that  no  part  thereof  has  beeft  paid.**  This  rests  upon  the  pre- 
sumed superior  knowledge  of  the  vendor  as  to  the  condition  of  the 
debt  and  as  to  any  payments  that  may  have  been  made  upon  it. 
He  must  in  ordinary  cases  have  better  means  of  knowing  the  facts 
than  the  purchaser.  There  may  undoubtedly  be  cases  to  which  this 
presumption  would  not  apply;  as  when  a  judgment  is  transferred 
to  one  who  has  had  charge  of  its  collection,  under  such  drcum- 
stances  as  would  raise  a  presumption  that  he  was  privy  to  the  pay- 
ments. But  these  cases  are  exceptions  to  the  rule.**  But  a  trans- 
fer by  an  assignee  of  the  judgment,  ignorant  of  any  defect  therein 
or  defense  thereto,  of  simply  his  "right,  title,  and  interest  therein, 
without  recourse,"  will  not  render  him  liable  upon  a  similar  implied 
warranty.**  And  in  an  assignment  of  a  judgment  there  is  no  im- 
plied warranty  of  the  solvency  of  the  judgment-debtor.  Where  the 
assignee  has  pursued  the  debtor  to  insolvency  and  failed  to  collect 
the  amount,  the  assignor  is  under  no  liability  to  refund  the  con- 
sideration, unless  by  express  agreement.**  Of  course  the  judgment- 
creditor,  after  the  assignment,  cannot  receive  payment  of  the  judg- 
es MiUer  Y.  Dugan,  36  Iowa,  433;  Lile  v.  Hopkins,  12  Smedes  ft  M.  (Mii«.i 
290.  51  Am.  Dec.  115;  Furnlss  v.  ITerguson.  15  N.  Y.  437;  Emeraon  v.  Knap^ 
75  Ma  App.  92;  Jolinsou  y.  Boice,  40  La.  Ann.  273,  4  South.  163,  S  Am.  St 
Rep.  528.  A  warranty  that  the  Judgment  assigned  is  valid  is  broken  br  tb^ 
transfer  of  a  voldaole  judgment;  and  hence,  where  the  judgment  is  after- 
wards set  aside  by  the  decision  of  an  appellate  court,  the  purchaser  may  it- 
cover  the  purchase  price  from  the  assignor.  Emerson  v.  Ejiapp,  75  Mo.  Ai^ 
92. 

Bs  Fumiss  V.  Ferguson,  15  N.  Y.  437. 

fi*  Miller  v.  Dugan,  36  Iowa,  433;  Scofleld  v.  Moore,  31  Iowa,  241.  And  «*» 
Gore  V.  Poteet,  101  Tenn.  608,  50  S.  W.  754.  In  Mississippi,  it  Is  said  that 
the  rule  of  caveat  emptor  applies  to  the  purchaser  of  a  judgment  as  well  as 
to  purchasers  of  other  classes  of  personal  property.  Cor  ▼.  Palmer,  60  M.i»> 
793. 

65  Robinson's  Adra'x  v.  White,  4  Litt.  (Ky.>  235;  Reid  v.  Ross,  15  Ind.  2»T.: 
Mohler's  Appeal,  5  Pa.  418,  47  Am.  Dec  413;  Flndley  T.  Smith,  42  W.  Vt- 
299,  20  S.  E.  370, 
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or  enter  satisfaction  of  it.  "A  party  who,  after  having  for  a 
ble  consideration  assigned  a  judgment,  satisfies  it,  clearly  in- 
a  liability  to  his  assignee.  If  the  satisfaction-piece  is  given  on 
ent  of  the  judgment,  the  money  may  be  recovered  by  the  as- 
e  in  an  action  for  money  had  and  received,  and  if  the  satis- 
n  is  given  without  payment,  and  the  assignee  is  prejudiced  there- 
t  is  entitled  to  recover  of  his  assignor  the  damages  sustained."  '• 
m  assign  lent  of  his  judgment  by  a  judgment-creditor  to  his 
ley,  for  reasons  of  convenience,  and  for  his  own  benefit,  cannot 
il  against  a  subsequent  settlement  by  him  with  the  judgment- 


r." 


§  950.    Notioe  of  Aisignunemt. 


i  judgment-debtor  must  have  notice  of  the  assignment.  He 
2  protected,  as  against  the  assignee,  in  respect  to  any  payments 
ly  make  to  the  plaintiff  in  the  judgment  before  receiving  such 
.^^  On  the  other  hand,  it  is  well  settled  that  after  notice  to 
sbtor  of  a  bona  fide  transfer  of  the  judgment,  the  rights  of 
signee  will  be  protected  from  any  and  all  acts  of  the  parties.** 

)oth  V.  Farmers'  &  Mechanics'  Nat.  Bank,  50  N.  Y.  306. 
iker  V.   Secor,  55  Hun,  005,  7  N.  Y.  Supp.  803. 

luUagber  v.  Caldwell,  22  Pa.  300,  (50  Am.  Dec.  85;  Lee  v.  Delehanty, 
I  (N.  Y.)  197;  Noble  v.  Thompson  OU  CJo.,  79  Pa.  354,  21  Am.  Rep.  66; 
I  V.  HaUe,  18  Mo.  18;  .Dodd  v.  Brott.  1  Minn.  270  (Gil.  205),  66  Am. 
U;  Page  V.  Benson.  22  111.  484;  Styles  v.  McNeU's  Heirs.  6  Mart  N. 
)  296,  17  Am.  Dec.  183;  Johnson  y.  Boice,  40  La.  Ann.  273,  4  South. 
Am.  St.  Rep.  528;  Commonwealth  v.  Burnett  (Ky.)  44  S.  W.  966; 
J  V.  Ford  (Tenn.)  46,  S.  W.  581;  Clark  v.  Baltimore  &  O.  R.  Co.,  3 
.  P.  172;   Ihorn   v.  Wallace,  88  HI.  App.  562.    But  In  some  states  It 

that  where  the  Judgment-debtor,  being  summoned  as  garnishee  in 
on  against  the  Judgment-creditor,  has  paid  to  the  sheriff  the  amount 
L  the  Judgment,  without  notice  of  its  previous  assignment,  he  is 
»teeted  from  the  claims  of  the  assignee  of  the  Judgment.  Robinson 
?k8,  6  How.  Prac.  (N.  Y.)  161;  Richardson  v.  Alnsworth,  20  How. 
N.  Y.)  530;  BroWn  v.  Ayres,  33  Cal.  525,  91  Am.  Dec.  655.  But  a 
it  rule  obtains  In  other  states.  Drumm  y.  Sherman,  20  La.  Ann.  96. 
e  Garey  v.  Sangston,  64  Md.  31,  20  Atl.  1034.  As  against  an  attach- 
ilitor  seeking  to  subject  a  Judgment  to  the  payment  of  his  claims,  no- 
tbe  judgment  defendant  of  an  assignment  of  It  Is  not  necessary  to 
the  assignee's  right  to  the  proceeds  of  the  Judgment    Hutchinson  y. 

8  App.  D.  C.  157. 
)ddard  y.  Benton,  6  Colo.  508,  Ullmann  y.  Kline,  87  111.  268;  Hughes 
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It  is  not  necessary  that  direct  notice  of  the  assignment  be  given 
by  the  assignee;    it  is  sufficient  if  the  information  is  given  under 
circumstances  and  in  terms  calculated  to  arrest  the  attention  of  the 
debtor.     Or,  as  the  rule  is  otherwise  stated,  it  is  necessary  that  the 
debtor  should  either  have  actual  notice  of  the  assignment  or  notice 
of  such  facts  as  suffice  to  put  him  upon  inquiry.**     Where  the  judg- 
ment debtor  hears  mere  reports  or  rumors  to  the  eflFect  that  the 
judgment  has  been  assigned  to  some  person  not  named,  and  ap- 
plies to  the  judgment  creditor  for  information  on  the  point,  who 
declines  to  tell  him,  there  is  no  such  notice  to  him  as  the  rule  con- 
templates.**    Also  it  is  held  that  the  mere  entry  of  the  assignment 
on  the  record  of  the  judgment  is  not  constructive  notice  to  the 
debtor.     "He  is  under  no  obligation  to  make  inquiry.    A  subse- 
quent incumbrancer  or  purchaser  must  know,  for  it  is  his  duty  to 
examine  the  records.     Not  so  with  the  debtor  himself.    The  judg- 
ment docket  is  not  for  his  benefit."  •* 

f  951.    Riclit  of  Aflslcmee  to  8«e« 

Although,  at  common  law,  as  we  have  already  stated,  the  assignee 
of  a  judgment  was  not  regarded  as  invested  with  the  legal  title,  and 
therefore  was  not  competent  to  sue  thereon  in  his  own  name,  this 
rule  has  been  abrogated  by  statute  in  many  states,  and  now  the 
assignee  is  the  only  proper  party  to  maintain  an  action  on  the  judg- 
ment or  to  sue  out  scire  facias  for  its  revival.**    The  new  rule,  how- 

V.  Trahem,  64  111.  48;  Germania  Life  Ins.  Co.  ▼.  Koehler.  59  DL  App. 
592;  Laughlin  v.  Fairbanks,  8  Mo.  3G7;  Pittsburg,  a.  a  &  8t  L.  By.  Ca 
V.  Volkert,  58  Ohio  St.  362,  50  N.  E.  924. 

•0  Gutlirle  V.  Bashline,  25  Pa.  80;  Clark  v.  Baltimore  &  O.  B.  0(K,  7 
Ohio  N.  P.  647.  Where  a  judgment  debtor  became  surety  for  the  prwecotkHi 
of  a  bill  to  enjoin  the  Judgment  against  him,  and  the  biU  contained  an  allefi- 
tion  of  the  assignment  of  the  Judgment,  it  was  held  that  he  was  ctaarsed 
with  notice  of  the  assignment    Wilcox  v.  Morrison,  9  Lea  (Tenn.)  €90. 

•1  The  Lulle  D.,  4  Hiss.  249,  Fed.  Cas.  No.  8,002. 

•2  Henry  v.  Brothers,  48  Pa.  70;  Clark  v.  Baltimore  &  O.  R.  Co.,  8  Ohio 
N.  P.  172;  Steiner  v.  Scholze,  114  Ala.  88,  21  South.  428;  Miller  ▼.  Baltimore 
&  O.  R.  Co.,  60  Ohio  St.  374,  54  N.  E.  369;  Chicago  City  Ry.  Co.  ▼.  Blancbarl 
37  111.  App.  391. 

•3  Edmonds  v.  Montgomery,  1  Iowa,  143;  Charles  v.  Hasklns,  11  low*. 
329,  77  Am.  Dec.  148;  Steele  v.  Thompson,  62  Ala.  323;  Moore  T.  KoweU. 
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5  not  universal.  Thus,  in  Alabama,  it  is  held  that  a  judgment 
a  "contract  express  or  implied,  for  the  payment  of  money,** 
the  meaning  of  the  statute  which  requires  an  action  on  such 
:t  to  be  brought  in  the  name  of  the  real  party  in  interest,  and 
re,  in  that  state,  an  action  on  a  judgment  is  still  properly 
t,  notwithstanding  its  assignment,  in  the  name  of  the  orig- 
lintiff.'*  The  assignee  of  a  judgment  founded  on  a  contract 
maintain  a  suit  thereon  in  a  court  of  the  United  States,  un- 
:h  a  suit  might  be  there  prosecuted  had  the  assignment  not 
ade.*'* 

f  952.    Risliti  as  asalnst  Judgment-Debtor. 

assignment  of  a  judgment  carries  with  it  to  the  assignee  all 
Its  and  advantages  incident  thereto,  as  against  the  judgment- 
including  the  right  of  proceeding  with  an  attachment  already 
®  The  assignee  has  all  the  equitable  remedies  of  the  plain- 
he  judg^ent.*^  But  the  assignment  does  not  pass  any  in- 
n  the  money  which  the  sheriff  had  previously  collected  on 
^ment.*®  And  where  one  of  several  joint  wrong-doers  pays 
gment  obtained  against  them  all,  he  acquires  no  right  of 
ition  by  taking  an  assignment  of  the  judgment  in  the  name 
ler,  who  is  merely  a  man  of  straw.** 

265;    Clark  v.  Dlgges,  5  Gill  (Md.)   109;    Murphy  v.  Oocliran,   1 

Y.)  339;    Benne  v.  Schuecko,  100  Mo.  250,  13  S.  W.  82;    Ware  v. 

t  &  B.  R.  Co.,  09  Me.  97;    Moore  v.  Smith,   103  Mich.  387.  61  N. 

AVillett  v.  Clark,  61  N.  J.  Law,  606,  44  Atl.  515.    See  Tlmberlake 

.  *M  N.  C.  233,  5  S.  E.  410. 

i\'  V.  Eberieln,  74  Ala.  09,  49  Am.  Rep.  809.  See  Mnorer  v.  Moorer, 
45,  6  South.  289.     Supra,  vol.  1.  §  11. 

ver  V.  Powers,  104  D.  S.  245,  26  L.  Ed.  729.  See  Act  Cong.  March 
!4  Stat  552);    Dill.  Rem.  Causes,  §  100. 

rood  V.  Dehoney,  5  Bush  (Ky.)  174;  Perry  v.  Roberts,  30  Ind.  214,. 
>ec.  689;  Par  melee  v.  Dann,  23  Barb.  (N.  Y.)  461;  Bolen  v.  Crosbjv 
1S3;  Ritch  v.  Eichelberger,  13  Fla.  1(59;  Richmond  Bldg.  Ass'n  v. 
I  Hldg.  Ass'n,  100  Pa.  191;  Van  Ilouten  v.  Reily,  6  Smedes  &  M.. 
O;  Hurson  v.  Blair,  12  Ind.  371. 
:>le  V.  Cummins,  3  Mete.  (Ky.)  327. 
ris  n    V.    Towns,   30  Ga.   S18. 

r  V.  B:  lender,  129  Pa.  324,  18  Atl.  127.  15  Am.  St.  Rep.  72.^ 
W  JUDG.-89  (1409) 
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f  953.    Aflfllsnee  Tafcei  Svbjeot  to  Eavities. 

The  assignee  of  a  judgment  takes  it  subject  to  all  the  equities 
subsisting  between  the  original  parties,  whether  he  had  notice  of  the 
same  or  not;  he  can  occupy  no  better  position,  and  acquire  no 
firmer  rights,  than  his  assignor  possessed.^®  For  instance,  the  as- 
signee takes '  the  judgment  subject  to  any  right  of  set-off  which 
existed  in  the  judgment-debtor  prior  to  the  assignment,  no  matter 
whether  he  had  notice  of  such  right  or  not.''^  And  in  respect  to  a 
lien  on  property  for  the  satisfaction  of  the  judgment,  he  can  occupy 
a.u  Detter  position  than  the  assignor.'^  So  where  the  assignee  has 
:iiorice  of  a  certain  agreement,  relative  to  the  enforcement  of  the 
judgment,  between  the  parties  thereto,  he  takes  subject  to  that  agree- 
ment, and  cannot  set  it  aside  for  fraud  of  the  defendant  in  obtaining 
it,  whatever  rights  his  assignor  may  have  had."^*     The  assignee  is  a 

TO  Downer  v.  South  Royalton  Bank,  39  Vt.  25;  Shelton  v.  Hurd,  7  R.  I. 
403,  84  Am.  Dec.  564;  Graves  v.  Woodbury,  4  HHl  (N.  Y.)  559,  40  Am. 
Dec.  29f5;  McCotter  v.  McCotter.  16  Abb.  Prac.  (N.  Y.)  265;  Filbert  r. 
Hawk,  8  Watts  (Pa.)  443;  Starr  t.  Hasklns,  26  N.  J.  Eq.  414;  Stout  v. 
Van  Kirk,  10  N.  J.  Eq.  78;  Lattoraus  v.  Garman,  8  Del.  Ch.  232;  Rawson 
T.  McJunkins,  27  Ga.  432;  Scott  v.  Harklns,  32  Ga.  302;  Mayor,  etc.,  of 
Wetumpka  v.  Wetumpka  Wharf  Co.,  63  Ala.  611;  Robeson  v.  Roberts,  20  Ind. 
155,  83  Am.  Dec.  308;  Burson  v.  Blair,  12  Ind.  371;  Porter  v.  Bagby,  50  Kan. 
412,  31  Pac.  1058;  Hayes  v.  Carr,  44  Hun  (N.  Y.)  372;  Noble  v.  Thompson 
1)U  Co.,  7»  Pa.  354,  21  Am.  Rep.  66;  YarneU  v.  Brown,  65  111.  App.  83: 
Weber  v.  Tschetter,  1  S.  D.  205.  46  N.  W.  201;  Commonwealth  v.  Burnett 
.4Ky.)  44  S.  W.  966;  Boprgs  v.  Douglass,  105  Iowa,  344,  75  N.  W.  185;  Fleming 
V.  Stansell,  13  Tex.  Civ.  App.  558,  36  S.  W.  504;  Minnesota  Thresher  Manuf g 
<\).  V.  Holz,  10  N.  D.  16,  84  N.  W.  581;  Rea  v.  Forrest  88  111.  275;  Hughes 
^.  Trahem,  64  111.  48;  McJilton  v.  Love,  13  111.  486,  54  Am.  Dec.  449: 
Burtis  V.  Cook,  16  Iowa,  194;  Isett  v.  Lucas,  17  Iowa,  503,  85  Am.  Dec. 
572;  Independent  School  Dist.  v.  Schrelner,  46  Iowa,  172;  Blakesley  v.  John- 
son, 13  Wis.  530;  Brisbin  v.  Newhall,  5  Minn.  273  (Gil.  217);  Porter  v. 
Liscora,  22  iM.  430,  83  Am.  Dec.  76.  See  Cook  v.  McCahill,  41  N.  J.  Eq. 
69.  3  Atl.  82. 

71  (Graves  v.  Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec.  296:  Porter  v. 
Liscom,  22  Cal.  430,  83  Am.  Dec.  76;  Hobbs  v.  Dulf.  23  Cal.  596;  Xeal  v. 
Sullivan,  10  Rich.  Eq.  (S.  C.)  276;  Ellis  v.  Kerr,  11  Tex.  Civ.  App.  :U9,  32 
«.  W.  444;  Hibbard  v.  Randolpli,  72  Hun,  626,  25  X.  Y.  Supp.  854.  See 
Duttun  v   Mason,  21  Te.x.  Civ.  App.  389,  52  S.  W.  651. 

7  2Kider  v.  Kols-,  53  Iowa,  367,  5  X.  W.  509. 

J 8  Borst  V.   Baldwin,  30   Barb,   (N.   Y.)  180. 
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sary  party  to  a  suit  for  a  perpetual  stay  of  the  proceedings  on 
jdgment  upon  the  ground  of  equities  existing  between  the 
lainant  and  the  assignor  previous  to  the  assignment.''*  Where 
§:ment  once  paid,  but  not  satisfied  of  record,  is  assigned  by 
dgment-creditor,  the  assignee  takes  it  subject  to  all  defenses 
^uities  which  the  judgment-debtor  had  against  the  assignor.^* 

9  954.    Set-Off  of  Judgment  agaiiist  Jndgaieiit. 

a  deduction  from  the  rule  that  the  assignee  of  a  judgment 
it  subject  to  all  the  equities  subsisting  between  the  original 
,  many  of  the  cases  sustain  the  doctrine  that  one  judgment 
3  set  off  against  another,  although  one  of  the  judgments  has 
ssigned  to  a  third  person  for  a  valuable  consideration  and 
t  notice  of  the  existence  of  the  other  judgment,  provided  the 
f  set-off  existed  at  the  time  of  the  assignment.^'  Other  de- 
without  going  to  this  length,  hold  that  such  judgments  may 
Dff  where  one  of  them  was  fraudulently  assigned  for  the  very 

1  of  preventing  such  offset."     And  others  go  no  further  than 

ire  that  if  the  assignee  has  notice  of  the  other  judgment,  he 

e  subject  to  the  equitable  right  to  set  it  off.^*     Still  another 

that  the  equity  in  question  cannot  prevail  over  the  assign- 

nless  the  assignor  was  insolvent  at  the  time  of  the  assign- 
But  a  considerable  proportion  of  the  authorities  take  the 

iford  V.  Sprague,  11  Paige  (N.  Y.)  438. 

>hagen   v.  Lyons,  38  N.  J.  Eq.  (513;    Stout  v.  Van  Kirk,   10  N.   J. 

button  V.  Sutton,  20  S.  O.  33,  1  S.  E.  19.    Compare  Doub  v.  Mason,  2 

es  V.  Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec.  296;  Pelrce  v. 
Me.  381;  Hovey  v.  Morrill,  61  N.  H.  9,  60  Am.  Rep.  315;  Chase 
rard,  61  N.  H.  79;  Langston  v.  Roby,  68  Ga.  406;  Hendrickson 
,  ;i9  N.  J.  Law,  239;  Whitehead  v.  Jessup,  7  Colo.  App.  460,  43 
;  Benson  v.  Haywood,  86  Iowa,  107,  53  N.  W.  85,  23  L.  R.  A.  335; 
.  Cuppy  (Iowa)  82  N.  W.  1016;  Hobbs  v.  Duff,  23  Cal.  596;  Porter 
,  22  C«l.  430,  83  Am.  Dec.  76;  Merrill  v.  Souther,  0  Dana  (Ky.)  305; 
'.  Fallon,  65  Ccl.  301,  4  Pac.  17;   Yorton  v.  Milwaukee,  L.  S.  &  W. 

2  AVis.  367.  23  N.  W.  401;  Wells,  Fargo  &  Co.  v.  Clarkson,  5  Mont 
•.  894;    OiT  V.  Sp  oner.  19  U.  C.  Q.  B.  60L 

V.    Sheets,    14   Iowa,  322. 
'  V.  Myers,  6  Minn.  562  (Gil.  'SQH)\  Skinker  v.  Smith,  48  Mo.  App.  91. 
rson  V.  McVey,  32  Ala.  471;    Diivis  v.  Milbmu,  3  Iowa,  KVS. 
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broad  ground  that  the  right  to  set  off  judgments  is  permitted  only 
where  it  will  infringe  on  no  other  right  of  equal  grade,  and  further, 
that  an  assignment  of  one  of  the  judgments  destroys  that  mutuality 
which  is  an  essential  condition  to  the  right  of  set-off,  and  conse- 
quently, that  this  equity  will  not  be  permitted  to  affect  an  assignee 
for  value  and  in  good  faith. *•  Most  of  the  cases  seem  to  agree  in 
the  rule  that  where  a  judgment  recovered  by  the  plaintiff  has  been 
assigned  to  his  attorney  in  good  faith,  in  payment  for  his  services 
in  the  action,  the  court  should  refuse  to  set  off  against  such  judg- 
ment a  judgment  recovered  by  defendant  against  plamtiff  prior  to 
the  assignment,  but  of  which  the  attorney  had  then  no  notice.®^ 

f  955.    Vacation  or  ReTerial  of  Judgment  In  Aiiignee'i  Hands. 

The  assignee  of  a  judgment  stands  in  no  better  position  than  the 
original  plaintiff,  and  the  judgment  may  be  reversed,  vacated,  set 
aside,  or  enjoined  in  the  assignee's  hands  for  the  same  reasons  that 
would  justify  such  action  if  it  remained  in  the  hands  of  the  plain- 
tiff.*" And  when  proceedings  are  instituted  for  any  of  these  pur- 
poses, the  assignor  is  not  a  proper  or  necessary  party,  as  he  has  no 
longer  an  interest  in  the  judgment.®*  Upon  the  reversal  of  the 
judgment,  the  assignee,  if  he  has  purchased  property  under  his  own 
execution,  will  lose  his  title  thereto.®*     So  if  he  has  acquired  rights 

«o  Ramsey's  Appeal,  2  Watts  (Pa.)  228,  27  Am.  Dec.  301;  Goodwin  v.  Rlch- 
ardsoD,  44  N.  H.  125;  Prlmm  v  Ransom,  10  Mo.  444;  I-.edyard  v.  Phillips, 
58  Mich.  204,  24  N.  W.  551;  Gallaher  v.  Pendleton,  55  Iowa,  142,  7  N.  W.  512; 
Bell  V.  Perry.  43  Iowa,  368;  In  re  Wells,  43  S.  C.  477,  21  S.  E.  334;  Holly 
V.  Cook,  70  Miss.  590,  13  Soutli.  228;  Matthews  v.  Russell,  17  Pa.  CJo.  Ct. 
R.  590. 

81  Simmons  v.  Reid,  31  S.  C.  389,  9  S.  E.  1058,  17  Am.  St.  Rep.  36;  Temey 
V.  Wilson,  45  N.  J.  Law,  282;  Ely  v.  Co  ke,  28  N.  Y.  365.  Compare  Yorton 
V.  Milwaukee,  L,  S.  &  W.  Ry.  Co.,  62  Wis.. 367,  23  X.  W.  401;  Haskins  v. 
Jordan,  123  Cal.  157,  55  Pac.  786;    Crecelius  v.  Bierman,  72  Mo.  App.  355. 

82  Weber  v.  Tsebetter,  1  S.  D.  205.  46  N.  W.  201;  Nortliam  v.  GordoD, 
23  Cal.  255.  Compare  Reynolds  v.  Reynolds  Lumber  Co.,  175  Pa.  437,  34 
Ati.  791. 

ssRiteh  V.  Eichelberger,  13  Fla.  109;  Ellis  v.  Kerr  (Tex.  Civ.  App.)  23  & 
W.  1050. 

8*  Reynolds  v.  Harris,  14  Cal.  607,  76  Am.  Dec.  459. 
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•  the  judgme;it,  and  it  is  subsequently  reversed,  he  must  make 
Jtion,  the  same  as  if  he  were  an  original  party.'* 

9  956.    IiAtent  Eqvitiei   of  Third  Perioni. 

several  of  the  authorities  we  find  the  statement  that  the  rule 
eat  emptor  applies  to  the  purchaser  of  a  judgment  as  well  as 
chasers  of  other  classes  of  personal  property.**  But  the  gen- 
recognized  doctrine  is  that  the  assignee  of  a  judgment  is  not 
d  by  the  latent  equities  of  third  persons,  not  parties  to  the 
*nt,  of  which  he  had  no  notice  at  the  time  of  the  assignment.*^ 
arty  proposing  to  take  an  assignment  of  a  judgment  can  go 
judgment-debtor  and  ascertain  the  true  state  of  the  case.  If 
)tor  have  any  equitable  ground  for  refusing  to  pay,  he  can 
j;  if  not,  and  he  so  state  to  the  party  proposing  to  take  an 
lent,  and  the  purchase  is  made  on  the  faith  of  such  disclaimer, 
be  thereafter  estopped  to  set  up  any  such  matter.  But  a 
oposing  to  purchase  a  judgment  has  no  means  of  ascertain- 
it  claims  third  persons  may  have,  or  pretend  to  have,  on 
ment,  unless  such  claims  appear  on  or  attached  to  the  entry 
nent  where  the  same  is  to  be  assigned.  Hence  it  would 
it  an  assignee  without  notice  should  take  the  judgment  freed 
claims  of  such  third  persons."  ••  In  accordance  with  this 
,  it  is  held  that  while  an  unrecorded  deed  to  lands  takes 
ce  of  a  judgment  as  against  the  judgment-creditor,  if  before 
^ery  of  his  judgment  he  has  actual  notice  of  the  conveyance 
sbtor,  yet  the  assignee  of  such  judgment,  who  buys  with- 
e  that  his  assignor  had  notice  before  the  rendition  of  the 

on   ▼.   Love,  13  111.  486,  64  Am.  Dec.  449. 

.  Palmer,  60  Miss.  793;    Mitchell  v.  Hockett,  25  Cal.  538,  85  Am. 

t  V.  Levy,  12  Cal.  257;  McCotter  v.  McCotter,  16  Abb.  Prac.  (N.  Y.) 
V.  First  Nat.  Bank,  50  Iowa,  642;  Starr  v.  Raskins,  26  N.  J.  Eq 
ly   ▼.   Lylburn,  2  Johns.  Ch.  (X.  Y.)  442;    Hendrlckson's  Appeal, 

Greene  v.  Darling,  5  Mason,  214,  Fed.  Cas.  No.  5,765;    Garland 
,  17  Mo.  282;   Ives  v.  Addison,  39  Kan.  172,  17  Pac.  797;   Wright 

Ohio  dr.  Ct  R.  86;   Le  Due  v.  Slocomb,  124  N.  C.  347,  32  S.  E. 
hoinpson  v.  Noble,  55  Hun,  268.  8  N.  Y.  Supp.  373. 
u    V.    Roberts,   20   Ind.   155,   161,   83  Am.   Dec.  30a 
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judgment  of  the  conveyance,  is  not  affected  by  the  notice  to  his 
assignor.^®  So  the  equity  of  a  purchaser  for  value  of  a  judgment, 
which  is  a  lien  upon  certain  real  estate,  is  at  least  equal  to  the 
equitable  claim  of  the  owner  of  such  real  estate  to  be  subrogated 
to  the  rights  of  a  mortgagee  in  a  mortgage  thereon  which  has  been 
paid  off  and  satisfied,  and  of  which  the  purchaser  of  the  judgment 
had  no  actual  knowledge,  and  where  the  equities  are  equal  the  law 
must  prevail.®^  Again,  the  bona  fide  assignee  of  a  judgment  is  not 
affected  in  his  right  to  enforce  the  same  by  an  agreement  between 
the  judgment-debtor  and  another  creditor,  that  he  will  pay  off  the 
judgment  if  the  creditor  will  accept  a  conveyance  of  his  propert). 
and  credit  him  therefor  with  a  certain  amount  upon  his  indebted- 
ness, the  assignee  having  no  notice  of  such  agreement.*^  So  again» 
an  agreement-  between  the  seller  and  purchaser  of  a  judgment,  that 
its  lien  shall  be  superior  to  that  of  a  prior  judgment  against  the 
same  parties  held  by  the  seller,  cannot  be  set  up  against  a  subse- 
quent purchaser  for  value  of  the  prior  judgment,  no  notice,  actual 
or  constructive,  of  the  agreement  being  given  to  such  purchaser.** 
The  bona  fide  assignee  for  valuable  consideration  of  a  judgment 
confessed  to  indemnify  the  plaintiff  as  surety  on  certain  notes  given 
by  the  defendant  to  a  third  person,  takes  free  and  discharged  of 
the  equity  of  that  person  to  have  the  fruits  of  the  judgment  applied 
on  account  of  the  payment  of  the  notes ;  nor  is  there  any  obligation 
on  the  part  of  such  assignee  to  make  inquiry  as  to  the  existence  of 
such  an  equity.** 

The  foregoing  rule,  however,  is  subject  to  certain  important  quali- 
fications. In  the  first  place,  the  purchaser  of  a  judgment  is  ordi- 
narily charged  with  an  inspection  of  the  record  of  that  judgment, 
and  is  therefore  affected  with  notice  of  any  rights  which  it  plainly 
discloses.®*  Again,  some  of  the  cases  hold  that  he  is  not  entitled 
to  the  protection  of  a  bona  fide  purchaser  unless  he  has  actually 

88  Duke  v.  Qark,  58  Miss.  4G5,  474. 
80  Ritter  V.  Cost,  t)0  IncL  SO 
»i  StniT  V.  Haskins,  2G  N.  J.  Eq.  414. 
•  2  Winton's  Appeal  (Pa.)  5  Atl.  43.*^. 
08  Mifflin  County  Nat.  Bank's  Appeal,  98  Pa.  150. 

»*  Griffiths  V.  Sears,  112  Pa.  523,  4  AU.  492.  Foltz  v.  Wert.  103  Ind.  404 
2  N.  E.  950. 
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le  purchase-money  before  the  adverse  equity  is  asserted.^*" 
,  after  the  assignment  and  after  notice  to  the  debtor,  the 
)r  wrongfully  enters  satisfaction  of  the  judgment,  the  assignee 
ave  the  entry  set  aside,  but  he  will  not  be  permitted  to  take 
dings  to  injure  rights  acquired  by  third  persons  upon  the  faitb 
entry  of  satisfaction.'*  So  again,  under  proper  circumstances,. 
Drney's  lien  upon  a  judgment  will  be  held  superior  to  the 
Df  an  assignee.*'  In  a  case  where  a  debtor,  while  in  failing 
stances,  confessed  a  judgment  to  his  brother,  which  was  then 
id  to  a  creditor  of  the  debtor,  who,  in  consideration  of  his 
il  claim  and  the  judgment  so  acquired,  took  a  bill  of  sale  of 
5ets  of  the  debtor,  it  was  held,  in  a  suit  by  other  creditors  to* 
de  the  judgment  and  sale  as  fraudulent,  that  the  judgment 
be  treated  as  overdue  paper,  and  the  creditor  took  it  subject 
equities.**  And  cases  are  not  wanting  which  even  hold  that 
signee  of  a  judgment  takes  it  subject  to  all  equities,  in  favor 
d  persons  as  well  as  between  the  original  parties,  and  whether 
es  with  or  without  notice.** 

§  957.    Priority  between  AisiKimienti. 

doctrine  favored  by  a  majority  of  the  decisions  is  that  zn 
ee  of  a  judgment  takes  no  title  if  his  assignor  had  previously 
ed  the  same  judgment  to  another  party,  whether  or  not  he 
Dtice  of  such  previous  assignment.^*®  But  it  has  also  been 
lat  a  second  purchase  of  a  judgment,  evidenced  by  a  transfer 
record,  would  pass  title  against  a  prior  purchase  not  recorded 
which  the  second  purchaser  was  ignorant.^*^     If  a  judgment 

rlstle  V.  Bishop,  1  Barb.   Ch.   (X.  Y.)  105. 

ebe  V.  Bank  of  New  York,  1  Johns.   (N.  Y.)  5G8,  3  Am.  Dec.  353  ^ 

I  V.  Eden,  2  Johns.  Cas.  (N.  Y.)  258. 

II  V.  Trnelsen,  39  Minn.  373,  40  N.  W.  254. 
mchett  V.  Hlmbark,  118  111.  121,  7  N.  E.  491. 

wner  v.  South  Royal  ton  Bank,  39  Vt.  25;  De  La  Vergne  v.  Evertson,  1 

X.  Y.)  181,  19  Am.  Dec.  411;    Wise  v.  Shepherd.  13  111.  41. 

itchell  V.  Hockett,  25  Cal.  538,  85  Am.  Dec.  151;   Clarke  v.  Hojjeman, 

Va.  718;    Dlnsmore  v.  Boyd,  6  Lea  (Tenn.)  689;    Thompson  v.  Jones^ 

,  268,  8  N.  Y.  Supp.  373.    Compare  Stanford  v.  Connery,  84  Ga.  731^ 

:.  507. 

ampbeirs  Appeal,  29  Pa.  401,  72  Am.  Dec.  041. 
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IS  assigned  by  its  owner,  and  afterwards  levied  on  and  sold  as  his 
property,  the  right  of  the  assignee  is  prior  to  that  of  the  purchaser 
at  the  sheriff's  sale.*®*  The  rightful  assignee  of  a  judgment  may 
enjoin  the  collection  of  the  same  by  one  who  claims  the  same  judg- 
ment by  a  simulated  assignment.*®* 

102  Fore  V.  Manlove,  18  Cal.  436.    Compare  Cole  v.  Brewer,  4  Lea  (Tenn.) 
318.     See  Hutchinson  v.  Brown,  8  App.  D.  C.  157. 
108  Klein  V.  Dennis,  36  La.  Ann.  284. 
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OHAPTEB  XXIV. 

ACTIONS   UPON  JUDGMENTS, 

udgment  as  a  Cause  of  Action. 

rudgment  must  be  Final  and  in  Force. 

i^lTect  of  Pending  Appeal. 

rudgments  of  Inferior  Courts. 

suits  on  Decrees  in  Chancerj-. 

:*arties  to  Action  on  Judgment. 

ilequisites  of  Declaration. 

declaring  on  Judgment  of  Inferior  Court. 

Vverments  of  Jurisdiction. 

statutes  Regulating  Jurisdictional  Averments. 

Evidence. 

Vction  on  Lost  or  Destroyed  Record. 

Defenses  to  Action  on  Judgment. 

'lea  of  Nul  Tiel  Record. 

^Vant  of  Jurisdiction  as  a  Defense. 

.^raud  as  a  Defense. 

^TTOT  or  Irregularity  no  Defense. 

Plea  of  Payment. 

\ccnrd  and  Satisfaction  as  a  Defense. 

Discharge  in  Banl^ruptcy. 

%.rrest  and  Imprisonment  of  Debtor. 

Equitable  Defenses. 

Amount  of  Recovery. 

[nterest  on  Judgments. 

Rate  of  Interest  how  Determined. 

[nterest  on  Decrees  in  Equity.  I 

>)mpounding   Interest. 

Limitation  of  Actions  on  Judgments. 

Mandamus  to  Enforce  Judgments  against  Municipal  Corporations. 

Same;  Power  of  Federal  Courts. 

^me;  Prerequisites  to  Issuance  of  Writ. 

Same;  Defenses;  Impeachment  of  Judgment. 

Same;  Execution  of  Writ. 

Same;  Effect  of  Limitation  of  Taxing  Power  of  Municipality. 

§  058.    Judgment  as  a  Cause  of  Action. 

le  common  law,  an  action  of  debt  will  lie  on  a  judgment  as 
it  is  recovered,  and  without  any  regard  to  the  plaintiff's  right 
out  execution;    for  the  remedy  by  execution  is  cumulative 
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merely,  and  the  statutes  giving  this  remedy  do  not  impair  the  com- 
mon law  right  of  action  on  the  judgment  as  a  debt  of  record.  Accord- 
ingly, in  a  majority  of  the  states,  the  owner  of  a  judgment  may  bring 
suit  thereon  in  the  same  or  any  other  court  of  competent  jurisdic- 
tion, and  prosecute  it  to  final  judgment,  notwithstanding  the  collec- 
tion of  the  original  judgment  might  still  have  been  enforced  by  ex- 
ecution, and  even  although  an  execution  is  then  outstanding.*  Thus, 
an  action  may  be  maintained  upon  a  judgment,  although  an  alias 
execution  was  issued  thereon  after  the  commencement  of  such  ac- 

1  Hickman  v.  Macon  Co.  (C.  C.)  42  Fed.  759;  Whltteniore  t.  Carkln,  5S 
N.  Ja.  576;  Morse  v.  Pearl,  67  N.  H.  317,  36  AU.  235. 68  Am.  St  Rep.  672;  White 
River  Bank  v.  Downer,  29  Vt.  332;  Clark  v.  Gcodwin,  14  Maw.  237;  O'Neal 
V.  Kittredge,  3  Allen  (Mass.)  470;  Linton  v.  Hurley,  114  Mass.  76;  Wflsou 
V.  Hatfleld,  121  Mass.  551;  Denlson  v.  Williams.  4  Conn.  402;  Ives  v.  Finch. 
28  Conn.  112;  Hale  v.  Angel.  20  Johns.  (N.  Y.)  342;  Goodrich  v.  Cblvia  « 
Cow.  (N.  Y.)  397;  Church  v.  Cole,  1  Hil!  (N.  Y.)  645;  Smith  v.  Munifonl,  » 
Cow.  (N.  Y.)  26;  Harris  v.  Steiner,  30  Misc.  Rep.  624.  62  N.  Y.  Supp.  Tr.2: 
Stewart  v.  Peterson's  Ex'rs,  63  Pa.  230;  Harter  v.  Harter,  4  Pa.  DIst  B. 
211;  Fullmer  v.  Pine  Tp..  17  Pa.  Co.  Ct.  R.  482;  Lawton  v.  Perry.  40  S.  C 
255,  18  S.  E.  861;  Copeland  v.  Todd.  30  S.  C.  419.  9  S.  E.  341;  Kingsland  t. 
Forrest,  18  Ala.  519,  52  Am.  Dec.  232;  Elliott  v.  Holbrook,  33  Ala.  659;  FieW 
V.  Sims,  96  Ala.  540,  11  South.  763;  Succession  of  Dncker,  10  I^.  Ann.  7.>: 
Hull  V.  Naumberg,  1  Tex.  Civ.  App.  132,  20  S.  W.  1125;  Stevois  v.  Stone. 
94  Tex.  415,  60  S.  W.  959;  Gardner  v.  Henry.  5  Cold.  (Tenn.)  458;  Bumes 
V.  Simpson,  9  Kan.  658;  Hiimiuer  v.  Lampliear.  32  Kan.  439.  4  Pac.  8*"). 
49  Am.  Rep.  491;  Headley  v.  Roby,  6  Ohio,  521;  Davidson  t.  Nebraker.  21 
Ind.  334,  83  Am.  Dec.  350;  Gould  v.  Hayden,  63  Ind.  443;  Becknell  v.  Beck 
Dell,  110  Ind.  42,  10  N.  E.  414;  GreaUioiise  v.  Smith.  3  Seam.  (Ill)  o41: 
Albin  V.  People,  46  111.  372;  Haven  v.  Baldwin,  5  Iowa.  503;  Thomiion  v. 
Lee  County,  22  Iowa,  206;  Simpson  v.  Cochran,  23  Iowa,  81,  92  Am,  Deiv 
410;  Woods  V.  Ayres,  39  Mich.  345,  33  Am.  Rep.  396;  Eldredge  v.  Aultman. 
Miller  &  Co.,  35  Neb.  884,  53  N.  W.  1008.  37  Am.  St.  Rep.  476;  Mandlebaum 
V.  Gregovlch,  24  Nev.  154,  50  Pac.  849:  Ames  v.  Hoy.  12  Cal.  11;  Stuart 
V.  Lauder.  16  Cal.  372,  76  Am.  Dec.  538;  Bettman  v.  Cowley.  19  Wash.  a>T. 
53  Pac.  53,  40  L.  R.  A.  815.  In  Michigan,  an  action  of  debt  will  lie  upon  a 
Justice's  Judgment  immediately  upnn  Its  rendition,  although  execution  ba< 
been  stayed.  McDonald  v.  Butler,  3  Mich.  558.  So.  where  excessive  cost* 
have  been  awarded  by  a  Justice  in  giving  Judgment  and  the  Judgment  debtor 
does  not  appeal,  the  party  recovering  Judgment  is  entitled  to  rectify  th** 
error  by  remitting  the  costs  and  suhig  again  upon  the  Judgment  for  daii)- 
ages.  Whelpley  v.  Nash,  46  Mich.  25,  8  N.  W.  570.  As  to  whether  an 
action  can  be  maintained  In  a  federal  court  on  a  money  Judgment  reoovered 
In  a  court  of  the  same  state  wherein  the  federal  court  Is  sitting,  see  Barr  v. 
Simps  n,  Baldw.  543,  Fed.  Cas.  No.  1,038;  Davis  v.  Davis  (Q  C)  65  Kctl- 
380. 
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md  an  action  to  recover  the  amount  of  a  judgment,  with 
in  which  a  summons  is  issued  and  served  as  on  a  money 
is  an  action  on  the  judgment,  and  not  an  action  to  revive 
dIIows  also,  as  a  corollary  to  the  proposition  above  stated, 
vitality  of  a  judgment  is  not  exhausted  by  one  action  thereon, 
rreditor  is  entitled  to  pursue  successive  actions  until  satis- 
obtained.* 

lot  be  said,  however,  that  this  rule  is  universally  accepted 
2sent  day.  Some  states,  having  a  regard  to  the  oppressive 
ious  character  of  a  succession  of  unnecessary  suits  upon  the 
nation,  refuse  to  allow  the  maintenance  of  such  actions  with- 
owing  of  some  special  and  adequate  cause.  Thus  in  Oregon, 
•  that  a  judgment-creditor  cannot  sue  upon  the  judgment  as 
e  may  choose,  without  showing  any  necessity  therefor,  the 
ared  that  "neither  the  common  law,  nor  the  practice  in  the 
ates,  nor  anything  inherent  in  the  subject,  gives  the  judg- 
itor  an  absolute  right  of  action  on  a  domestic  judgment, 
h  action  is  necessary  in  order  to  enable  the  plaintiff  to 
full  benefit  of  his  judgment."  ^  In  New  York,  it  is  said 
►ugh,  as  a  general  rule,  a  judgment  plaintiff  may  sue  on 
?nt,  yet  a  court  will  not  allow  its  process  to  be  perverted; 
1  several  suits  have  been  brought  upon  successive  judg- 
difTerent  courts,  for  the  avowed  purpose  of  coercing  pay- 
ncreasing  costs,  it  is  proper  for  the  court  in  which  the 
5  brought  to  order  a  stay  of  execution  in  all  the  cases 
^  been  brought  in  that  court  except  the  first.*  In  Ken- 
provided  by  statute  that  no  action  shall  lie  upon  a  judg- 
pt  one  to  enforce  the  collection  thereof."'  In  South  Car- 
ction  will  not  lie  on  a  justice's  judgment  until  after  the 
of  the  time  during  which  execution  may  issue  on  such 

Towle.  38  Me.  133. 

ley  V.  Doane,  40  Kan.  681,  20  Pac.  488. 

Hamblen,  98   Va.  383,   36  S.   E.  491. 

Kussel,  4  Or.  124.    And  see  Smith  v.  Belmont  &  N.  Iron  Co., 
y.)    390. 

.   Kinp:,   1  Barb.  .^90. 
.  Trimble  (Ky.)  52  S.  W.  940, 
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judgment,  that  is,  a  year  and  a  day.*  In  Louisiana,  it  is  said  that  the 
necessity  of  bringing  a  separate  action  to  enforce  a  judgment  ex- 
ists in  two  cases;  first,  where  it  is  a  foreign  judgment,  and  second, 
in  case  of  a  domestic  judgment,  where  the  debtor  is  dead  and  his 
estate  is  under  administration.* 

In  several  of  the  states,  it  is  provided  by  law  that  an  action  on  a 
domestic  judgment  cannot  be  prosecuted  without  leave  of  the  court 
first  obtained,  and  generally  upon  a  showing  of  good  catise  and 
after  notice  to  the  adverse  party.**  Where  a  statute  of  this  kind 
is  in  force,  the  application  for  leave  to  sue  on  a  judgment  shouM 
be  addressed  to  the  court  in  which  the  judgment  was  rendered.*^ 
But  such  a  statute  does  not  require  leave  of  court  to  be  obtaineti 
in  order  to  maintain  a  suit  on  a  judgment  of  a  federal  court  sitting 
in  the  same  state ;  it  is,  quoad  hoc,  a  foreign  judgment.**  And  con- 
versely, a  state  statute  of  this  character  must  be  held  as  intended 
only  to  regulate  the  course  of  procedure  in  the  courts  of  that  state ; 
and  it  does  not  affect  the  jurisdiction  of  the  federal  courts  to  enter- 
tain an  action  based  on  a  judgment  of  a  court  of  such  stated* 
For  similar  reasons,  where  a  judgment  on  a  judgment  is  recovered 
without  such  leave  to  sue  being  first  obtained,  this  is  no  obstacle 
to  the  maintenance  of  a  suit  on  the  last  judgment  in  a  court  of  an- 
other state.**    Where,   as   in   New   York,   the   statute   forbids  the 

» l.ee  v.  GUes,  1  BaUej.  449.  21  Am.  Dec.  476:  Ligon  v.  McNeO,  6  Ricb. 
Ljiw.  377;    Vandiver  y.  Hammet  4  Rich.  Law,  509. 

•  Succession  of  Beckham,  16  La.  Ann.  352.  So  where  the  debtor  has  lefi 
the  jurisdiction.    Wood  t.  Newlierry,  48  Mo.  322. 

10  Rev.  St  Wis.  f  2916;  Cole  v.  MitcheH«  77  WIb.  131,  45  N.  W.  ^^: 
Code  Civ.  Proc.  N.  Y.  f  1913;  In  re  Van  Beuren,  33  App.  Div.  158,  53  N 
Y.  Supp.  349;  Parish  v.  Austin,  25  Hun  (N.  Y.)  430:  Carpenter  v.  Butlff. 
1*9  Hun  (X.  Y.)  251;  Ctode  Civ.  Proc.  S.  C.  S  91;  Brock  v,  Kirkpatrick.  ft> 
».  C.  322,  38  S.  E.  779;  Code  Iowa  1873,  i  2521;  Watts  v.  Ererett  47  Iowa. 
2i;i>;  Matthews  v.  Davis,  61  Iowa.  225,  16  N.  W.  102;  WUson  v.  Tncker. 
1(C»  Iowa.  55.  74  N.  W.  90S;  McDonald  v.  Dickson,  85  N.  a  248;  KendaU  v 
Briley,  80  X.  c.  56;  Warren  v.  Warren.  81  X.  C.  614;  Comp.  Laws  S.  D.  f 
4^531. 

"  Graham  v.  Scripture,  26  How.  Prac.  (X.  Y.)  501. 

"  Morton  v.  Palmer,  GO  Hun.  583.  14  X.  Y.  Supp.  912,  citing  Qoodrcar 
Dental  Vulcanite  Co.  v.  Frlsselle.  22  Hun  (X.  Y.)  174. 

"  Union  Trust  Co.  v.  Rochester  &  P.  R.  C\  (a  C)  29  Fed.  009l 
1*  Weber  v.  Yancjr,  7  Wash.  84,  34  Pac.  473. 
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nance  of  a  suit  on  a  judgment  "between  the  original  parties 
>/'  without  leave  of  court,  this  does  not  prevent  the  assignee 
udgment  from  suing  thereon  without  obtaining  leave.^°  In 
Jtates,  under  laws  of  this  kind,  it  is  thought  that  the  granting 
re  to .  sue  on  a  judgment  is  a  jurisdictional  requisite,  which 
)recede  the  institution  of  the  action,  so  that,  if  it  is  omitted, 
on  for  leave  to  sue  nunc  pro  tunc,  made  after  the  action  is 
it,  must  be  denied.**  But  elsewhere,  it  is  held  that  such  leave 
2  granted  retrospectively,  after  suit  brought,  if  the  defendant 
lo  substantial  right  thereby,  and  the  order  would  have  been 
if  regularly  applied  for.*^ 

ome  jurisdictions,  in  order  to  prevent  actions  on  domestic 
mts  being  brought  vexatiously,  the  statutes  enact  that  costs 
ot  be  allowed  in  such  actions,  unless  the  action  was  brought 
revious  leave  of  the  court  for  cause  shown.*'  It  seems  to  be 
ed  that  an  action  will  not  lie  on  a  judgment  which  appears 
>rd  to  have  been  satisfied  by  levy  of  execution  on  real  estate^ 
•  upon  the  face  of  it.  The  record  must  be  held  conclusive^ 
►y  some  proceeding  brought  to  operate  directly  upon  the  record 
:he  levy  is  avoided.*®  But  in  some  states,  the  action  may  be 
ined,  notwithstanding  a  return  made  by  the  officer  of  a  full 
:tion  of  the  execution,  when  in  fact  no  such  satisfaction  was 
d.^®  Causes  of  action  on  several  judgments  cannot  be  unit- 
)ne  suit,  unless  all  the  debtors  in  the  judgments  are  the  same 
e  made  defendants  to  the  action.^* 

lapp  V.  Valentine,  24  Civ.  Proc.  R.  331,  33  N.  Y.  Supp.  712;    McGrath 
well,  17  App.  Dlv.  246,  45  N.  Y.  Supp.  587. 
ok  V.  Thurston,  18  Misc.  Rep.  506,  42  N.  Y.   Supp.   1084. 
:)d(Uird  Manufg  Co.  t.  Mattice,  10  S.  D.  253,  72  N.   W.  891. 
Tchants'  Nat.  Bank  v.  Gaslln,  41  Minn    552,  43  N.   W.  483. 
att  V.  Jones,  22  Vt.  341,  54  Am.  Dec.  80;    Grosveuor  v,  Chesley,  48 
).    But  the  rule  does  not  apply  if  there  is  a  defect  of  title  apparent 
face  of  the  return;    In  such  case,  the  creditor  may  waive  the  levy, 
ice  V.  Pond,  17  Mass.  433.    And  the  levy  of  an  execution  on  chattels, 
tliey  are  of  sufficient  value  to  satisfy  the  judgment,  is  not  a  prima 
a  tisf action  of  the  judgment,  and  therefore  no  obstacle  to  the  main- 
j  of  an  action  upon  it.     Smith  v.  Coud  :h,  174  Mass.  550,  55   X.  E. 
Am.  St.  Rep.  372. 

itchinsson    v.    Inhabitants    of    Green  bush,    30    Me.    450;     Clarkson    v. 
loy.  45  Conn.   lir). 
nies  V.  Smith,  1  Rob.  (N.  Y.)  099. 
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§  050.    Jndsment  miut  be  Flaal  amd  in  F^vee. 

In  order  that  a  judgment  should  be  available  as  a  cause  of  action, 
it  is  plainly  necessary  that  it  should  be  complete  and  definitive  in  its 
nature  and  a  valid  and  subsisting  legal  obligation.  Hence  no  action 
can  be  maintained  upon  a  merely  interlocutory  judgment  or  order." 
Nor  upon  a  judgment  which  is  void  on  its  face.**  Nor  where  it  ap- 
pears from  the  record  of  the  judgment  that  its  collection  has  been 
enjoined,  and  no  disposition  of  the  injunction  is  shown."  But  in 
Kansas  an  action  can  be  maintained  on  a  dormant  domestic  judg- 
ment, if  commenced  within  one  year  after  the  judgment  becomes 
dormant.** 

S  060.    Elfeot  of  Pending  AppeaL 

According  to  most  of  the  authorities,  the  pendency  of  an  appeal, 
writ  of  error,  or  petition  for  review  does  not  deprive  the  plaintiff  of 
the  right  to  bring  a  new  action  upon  his  judgment,  unless  a  stay  of 
proceedings  has  been  obtained  itpon  the  filing  of  a  sufKcient  bond.-* 
But  in  Connecticut  it  is  held  that  an  appeal  from  a  judgment  of  a 
justice  of  the  peace  to  the  county  court,  allowed,  but  not  duly  entered 
in  that  court,  not  merely  suspends  the  judgment  but  vacates  it,  so 
that  an  action  of  debt  upon  it  cannot  be  sustained.*^  The  English 
cases  hold  that  if  the  plaintiff  sues  on  his  judgment  pending  a  writ 
of  error,  and  recovers,  he  cannot  take  out  execution  on  the  new 
judgment  until  the  revisory  proceedings  are  determined.** 

aa  Fry  v.  Malcolm,  4  Taunt.  705;  Biddle  v.  Dowse,  »  I>ow.  ft  Ry.  404;  L«l 
yard  v.  Brown,  39  Tex.  402;  MacDougall  v.  Hoes,  27  Misc.  Rep.  500.  58  N. 
Y.  Supp.  209. 

23  Ellis  V.  Connecticut  Mut.  Life  Ins.  Co.  (C.  C.)  8  Fed.  81;  Needham  v. 
Thayer,  147  Mass.  536,  18  N.  E.  429;  Bruce  v.  Cloutmau,  45  N.  H.  37,  84  Am. 
Doc.  111. 

i*  Blah-  V.  Caldwell,  3  Mo.  353. 

2  5  Baker  v.  Hummer,  31  Kan.  325,  2  Pac.  808. 

2«  Dawson  v.  Daniel  2  Flip.  301,  Fed.  Cas.  Xo.  3,668;  Gilford  t.  Whalon,  5^ 
Cush.  (Mass.)  428:  Faber  t.  Ilovey,  117  Mass.  107,  19  Am.  Rep.  3JW:  Taylor 
V.  Shew,  39  Cal.  536,  2  Am.  Rep.  478:  Suydam  v.  Hoyfs  Admrs.  25  N.  J- 
Law,  230;  Woodward  v.  Carson,  86  Pa.  176;  Sublette  y.  St  Louis,  L,  M.  & 
S.  Ry.  Co.,  66  Mo.  App.  331. 

«T  Cnrtiss  V.  Beardsley,  15  Conn.  518. 

«8  Benwell  v.  Black,  3  Term.  R.  643. 
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§  961.    JndffmeiitA  of  Inferior  Courts. 

igh  a  judgment  rendered  by  an  inferior  court,  not  of  record, 

e  called  a  debt  of  record,  in  the  strictest  sense,  yet  it  is  unde- 

legal  obligation,  upon  which  an  action  may  be  maintained 

ourt  of  competent  jurisdiction.^*     In  New  York  it  is  held 

iction  will  lie  upon  a  surrogate's  decree  for  the  payment  of 

But  the  courts  of  Pennsylvania  refuse  to  take  cognizance 

on  a  decree  of  the  Orphans'  Court  directing  the  payment  of 

on  the  ground  that  such  court  has  exclusive  jurisdiction.'^ 

S  962.    Suits  on  Decrees  in  Chancery. 

nglish  law  has  always  sanctioned  the  maintenance  of  actions 
)on  decrees  in  chancery  rendered  in  foreign  countries  or  in 
lies,  when  such  decrees  were  merely  for  the  payment  of  a 
Lim.®*     But  in  regard  to  the  decrees  of  their  own  court  of 

the  rule  in  that  country  is  fixed  to  the  contrary.  The  law 
fuse  to  take  cognizance  of  actions  on  such  decrees,  for  the 
at  the  court  which  made  the  decree  can,  within  its  own  juris- 
nforce  it,  and  therefore  the  action  would  be  unnecessary.'*^ 
lited  States,  some  of  the  earlier  cases  manifested  a  disposi- 
llow  the  English  rule  in  this  respect.**  But  these  decisions 
1  overruled.  And  it  is  now  well  settled  that  an  action  of 
lie  in  a  court  of  law  upon  the  decree  of  a  domestic  court  of 

in  all  cases  where  such  decree  directs  the  payment  of  a 
lidated,  and  absolute  debt  in  money.' '^     Thus,  it  is  said  by 

us  Y.  .Tones,  13  Mees.  &  W.  628.  See  Deidrich  v.  Nachtsheim,  33 
\lexander  v.  Arters,  11  Pa.  Co.  Ct.  R.  211. 

V.  Dubois,  0  Cow.  494. 
3  Exr.  V.  Black,  34  Pa.  354;  Fort  v.  Blagg.  3S  Ark.  471. 
V.  Robins,  1  Camp.  253;  Heiily  v.  Soper,  8  Barn.  &  C.  16;  Hender- 
lerson,  6  Ad.  &  El.  N.  S.  295. 
Iter  V.  Thornton,  3  B.  &  Aid.  52. 

r.  Iliprgs,  8  Wheat.  697;  Van  Buskirk  v.  Mulock,  18  N.  J.  Law,  184. 
T.  Tatein,  9  Serg.  &  R.  252,  11  Am.  Dec.  717;  Thrall  v.  Waller,  13 
Am.  Dec.  592;  Williams  v.  Preston,  3  J.  J.  Mar.  600,  20  Am.  Dec. 
iigton  V.  Gibson,  16  How.  65;  Nations  v.  Johnson,  24  How.  203: 
y,  12  Cal.  11;  Post  v.  Neafie,  3  Caines,  22;   People  v.  Sturtevant,  9 
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the  supreme  court  of  Pennsylvania:  "It  is  a  general  principle  that 
where  a  man  is  under  an  obligation  to  pay  a  certain  sum  of  money, 
whether  that  obligation  be  founded  on  a  contract  or  the  judgment  ot 
a  court,  an  action  of  debt  lies;  and  on  that  principle  we  support 
actions  of  debt  on  foreign  judgments,  and  I  confess  I  see  no  reason 
why  a  decree  in  chancery  is  not  as  strong  as  a  foreign  judgment.  If 
it  be  objected  that  proceedings  in  chancery  are  not  according  to  the 
course  of  the  common  law,  the  same  objection  lies  against  judgments 
of  courts  on  the  continent  of  Europe,  where  the  proceedings  are 
according  to  the  civil  law.  To  be  sure,  in  the  case  of  a  foreign  judg- 
ment, the  defendant  is  permitted  to  deny  the  original  cause  of  action ; 
but  so  likewise  would  the  defendant  in  the  present  case  have  been 
permitted  to  enter  into  the  merits  of  the  original  controversy,  were  it 
not  for  the  constitution  and  laws  of  the  United  States  which  forbid 
it.  The  objection,  therefore,  of  being  precluded  from  contesting  the 
merits  of  the  original  decree  does  not  lie  against  the  action  of  debt, 
which,  in  its  nature,  did  not  preclude  it,  but  against  the  constitu- 
tion." '"  But  an  action  will  not  lie  on  a  decree  for  the  performance 
of  any  other  acts  than  the  payment  of  money.'^  A  decree,  in  a  suit 
for  foreclosure  of  a  mortgage,  that  the  amount  found  due  be  paid,  or, 
in  default,  the  premises  be  sold  and  the  proceeds  paid  into  court,  is 
in  the  alternative,  and  in  an  action  on  such  decree  for  the  whole 
amount,  nul  tiel  record  is  a  good  plea.'* 

§  063.    Parties  to  Aetion  on  Jndsment. 

According  to  the  practice  now  prevailing  in  a  majority  of  the  statc>, 
the  assignee  of  a  judgment  is  regarded  as  the  "real  party  in  interest," 
so  that  he  may  maintain  an  action  thereon  in  his  own  name."    Cut 

X.  Y.  263;  Tilford  v.  Oukley,  Hempst  197;  McKIm  v.  Odom,  12  Me.  W: 
Mutual  Life  lus.  Co.  t.  Newton  (X.  J.)  14  AU.  750;  Warren  v.  McCarthy.  25 
111.  Do;  Blattner  v.  Frost,  44  111.  App.  580;  Shalnwald  v.  Lewis,  (»  Fed.  4J>T; 
Moore  v.  Adie,  18  Ohio,  430;   Thrall  v.  Waller,  13  Vt.  231. 

3«  Evans  V.  Tatein,  9  Serg.  &  R.  252,  11  Am.  Dec.  717. 

»7  Warren  v.  McCarUiy,  25  111.  95.    See  Harrison  v.  Union  Trust  Co..  W  > 
Y.  320,  39  N.  E.  353. 

3  8  Burgess  v.  Souther,  15  R.  I.  202,  2  AU.  441.    But  see  Rowe  v.  Blake. 
Cai.  167,  33  Pac.  S04.  37  Am.  St.  Rep.  45. 

80  Supra,  §§  910,  951.    See  Love  v.  Fairfield,  5  GUman  (lU.)  303;  Smi^J  » 
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e  possession  of  a  transcript  of  a  judgment  raises  no  presump- 
Lt  the  possessor  has  any  interest  therein  sufficient  to  enable 
sue  on  it.*®  In  debt  by  an  administrator  upon  a  judgment 
id  by  him,  he  need  not  declare  as  administrator ;  and  the  rule 
ime  where  he  was  appointed  administrator  by  a  foreign  juris- 
and  recovered  the  judgment  there.  For  the  judgment  is  a 
e  to  him,  and  the  principle  which  forbids  a  foreign  adminis- 

0  sue  for  a  debt  due  the  estate  does  not  apply.*^  If  the  judg- 
rbtor  is  dead,  the  rule  of  the  common  law  forbids  the  bring- 
n  action  on  the  judgment  against  his  personal  representative.*^ 
judgment  against  an  administrator  in  one  state  will  not  sup- 
L  action  against  a  different  administrator  in  another  state.** 

a    judgment   is   rendered   against   two   or   more    defendants 
they  should  all  be  made  parties  to  an  action  on  the  judg- 

1  living  and  within  the  jurisdiction  of  the  court.**  But  when 
brought  against  two  defendants  who  are  jointly  indebted  to 
intiff,  and  one  only  is  served  with  process,  and  judgment  is 
igainst  him  under  the  provisions  of  the  joint  debtor  act,  and 
rds  an  action  is  brought  upon  the  judgment  so  obtained,  the 
who  was  not  originally  served  with  process  is  not  a  proper 

efendant  to  the  latter  action.*' 

t  &  N.  Iron  Co.,  11  Bush  (Ky.)  390;  Trlplett  v.  Scott,  12  lU.  137;   Clark 

t,  59  N.  J.  Law.  308,  35  Ati.  1052;    Samrais  v.  Wightman,  31  Fla.  45, 

li.  536;  HaU  v.  Henderson,  126  Ala.  449,  28  South.  531;   Chicago  &  S. 

:o.  V.  Hlgglns,  160  Ind.  329,  50  N.  B.  32;  Case  Threshing  Machine  Co. 

tson,  6  S.  Dak.  140.  60  N.  W.  747. 

lly  V.  Reynolds,  1  Ark.  99,  31  Am.  Dec.  737. 

Image  v.  Chapel,  16  Mass.  71.     See  Winham  v.  Kline,  72  Mo.  App.  615. 

ited  States  v.  Cushman,  2  Sumn.  310,  Fed.  Cas.  No.  14,907. 

swell  V.  Slack,  68  Iowa,  llO,  26  N.  W.  42.    But  It  Is  otherwise  when 

jessive  defendants  are  executors.    Turley  v.  Dreyfus,  33  La.  Ann.  885; 

V.  Clements,  3  Ga.  426. 

ike  V.  Hurley,  9  Iowa,  592.     But  see  Bignold  v.  Carr,  24  Wash.  413,  64 

9.    Where  a  judgment  obtained  against  a  life-tenant  and  the  owners 

>f  land  is  sought  to  be  enforced  out  of  the  laud,  after  the  death  of  the 

mt  it  is  not  necessary  to  make  his  administrator  a  party  defendant 

1  V.  Huber,  34  Dl.  App.  527. 

ly  V.  Hawley,  30  Cal.  93;   Lindh  v.  Crowley,  26  Kan.  47. 
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S  064.    Requisites  of  Deelarattoa. 

A  judgment  need  not  be  set  out  in  haec  verba  in  an  action  brought 
upon  it;  it  is  sufficient  to  set  it  forth  according  to  its  legal  effect.** 
A  complaint  in  such  an  action  is  sufficient  if  it  describes  the  court 
in  which  the  alleged  judgment  was  rendered,  the  place  where  it  was 
held,  the  names  of  the  parties,  the  date  at  which  it  was  entered,  and 
the  amount  of  the  judgment.*^  It  is  not  necessary  to  allege  that  the 
judgment  has  not  been  appealed  from.  It  is  sufficient  to  aver  that 
it  remains  unpaid  and  in  full  force/'  A  declaration  setting  forth  the 
recovery  by  the  plaintiff  against  the  defendant  of  a  judgment  for  a 
certain  sum  as  damages  and  another  certain  sum  as  costs,  which 
judgment  remains  in  full  force  and  unsatisfied,  whereby  an  action 
has  accrued  to  the  plaintiff  to  have  and  recover  of  the  defendant  the 
balance  due  thereon  and  interest,  is  sufficient  on  demurrer.** 

4«  Central  Bank  of  Georgia  y.  Yeasey,  14  Ark.  671.  But  in  Kansas,  under 
a  Btntnte  providing  that,  "in  an  action  on  a  note,  bill,  or  other  written  Instm- 
nient  as  evidence  of  indebtedness,  a  copy  thereof  must  be  attached  to  and 
filed  with  the  pleadings,"  it  is  held  that  a  Judgment  is  such  an  instniment 
as  must  be  set  out  by  copy.  Oberlin  Loan,  Trust  &  Banking  Go.  t.  Kitdien, 
8  Kan.  App.  445,  57  Pac.  494. 

47  Ewiug  v.  Jennings,  15  Nev.  379.  See  Edwards  y.  Hellings,  99  CaL  214, 
33  Pac.  799.  A  petition  stating  a  decree  entered  in  a  former  proceedhif, 
either  as  matter  of  inducement  or  as  the  basis  of  plaintifTs  action,  need  not 
set  out  the  petition  on  which  such  decree  was  rendered.  Davis  ▼.  Davi* 
(G.  G.)  65  Fed.  380.  Wh«^  the  complatnt  in  an  action  on  a  judgment  aafli- 
cieutly  describes  the  Judgment,  no  description  of  the  contract  on  which  the 
judgment  was  rendered  is  necessary.  Sims  t.  Hertzfeld,  95  Ala.  145,  10 
South.  227. 

*8  Ghaquette  v.  Grtet,  60  Gftl.  594;  Garter  v.  Paige,  80  Gal.  390,  22  Pac  VbS: 
Bronzan  v.  Drobaz,  93  Gal.  647,  29  Pac.  254.  A  declaration  in  debt  on  a  jwij; 
meut,  stating  that  the  judgment  remains  in  full  force,  and  unsatisfied  in 
part,  to  wit,  for  a  certain  sum,  sufficiently  alleges  that  the  judgment  is  un- 
satisfied. Bellows  V.  Sowles,  71  Vt  214,  44  Atl.  68.  An  averment  that  the 
judgment  sued  on  is  due  and  wholly  unpaid- is  sufficient  to  show  that  tb^ 
judgment  is  hi  full  force.  Gity  of  Hammond  v.  Evans,  23  Ind.  App.  501.  55 
N.  B.  784.  And  an  allegation  that  the  judgment  remains  valid  and  in  full 
force  is  equivalent  to  an  allegntlon  that  it  is  unpaid.  Wise  v.  Loring.  34  Ma 
App.  258, 

*»  O'Neal  V.  Kiltrcdge,  3  Allen  (Mass.)  470. 
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§  065.    Declaring^  on  Jmdcment  of  Inferior  Conrt. 

tiere  suit  is  brought  on  the  judgment  of  an  inferior  court,  or 
of  limited  or  statutory  jurisdiction,  it  is  no  longer  considered 
isary  (as  formerly  it  was)  to  allege  all  the  proceedings  in  full, 
after  setting  out  the  jurisdictional  facts,  a  general  averment  of 
irinde  taliter  processum  fuit"  is  admissible  as  a  suixunary  of  all 
•  steps  up  to  the  recovery.*^® 

S  066.    Averments   of    Jnrisdiotlon. 

regard  to  allegations  of  jurisdictional  facts,  in  a  declaration 
a  domestic  judgment,  an  important  distinction  is  to  be  noted 
een  the  judgments  of  courts  of  record  and  those  of  the  inferior 
nals.  In  suing  on  a  judgment  rendered  by  a  superior  court  of 
ral  jurisdiction,  it  is  not  necessary  to  set  out  the  facts  conferring 
diction;  for  in  such  cases  the  presumption  is  in  favor  of  juris- 
on  and  all  things  requisite  to  the  validity  of  the  judgment.'^^  .  But 
ling  on  the  judgment  of  an  inferior  or  limited  court,  it  is  neces- 
,  as  a  general  rule,  unless  the  requirement  is  specially  abrogated 
tatute,  to  set  out  in  detail  all  the  facts  conferring  jurisdiction 
of  the  subject-matter  and  the  person  of  the  defendant.**  And, 
pendently  of  statutes,  a  general  allegation  that  the  court  had 

Makareth  v.  Pollard,  1  Ld.  Rayrn.  80;  Rowland  v.  Veale,  1  Cowp.  18; 
inson  v.  Martiu,  2  Mod.  195;  Cornell  v.  Barnes,  7  Hill  (N.  Y.)  37,  note; 
es  V.  Harris,  4  N.  Y.  375. 

Wilbur  V.  Abbot,  58  N.  H.  272;  Hansford  v.  Van  Auken,  79  Ind.  302; 
Iding  V.  Baldwin,  31  Ind.  376;  Bruckman  v.  Taussig,  7  CJolo.  561,  5  Pac. 
Holmes  v.  Campbell,  12  Minn.  221  (Gil.  141);  City  of  Hammond  v.  Evans, 
id.  App:  501,  55  N.  E.  784;  McCoy  v.  Van  Ness,  98  Cal.  675,  33  Pac.  761; 
er  V.  Dickinson,  93  Cal.  108,  28  Pac.  854;  Burnes  v.  Simpson,  9  Kan.  658; 
c  V.  Paymaster  Mln.  Co.,  95  Cal.  524,  30  Pac.  7G5,  29  Am.  St.  Rep.  149; 
agsteene  v.  GlUett,  30  Hun  (N.  Y.)  260;  Rogers  v.  Odell,  39  N.  H.  452; 
,e  of  Probate  t.  Fillmore,  1  D.  Chip.  (Vt.)  423;  Pennington  v.  Gibson,  16 
'.  65,  14  L.  Ed.  847;  Lathrop  v.  Stuart,  5  McLean,  167.  Fed.  Cas.  No. 
\. 

WiUey  v.  Strickland,  8  Ind.  453;  Dakin  v.  Hudson,  6  Cow.  (N.  Y.)  221: 
eland  v.  Rogers,  6  Wend.  (N.  Y.)  438;  Cornell  v.  Barnes,  7  Hill  (N.  Y.) 
Barnes  v.  Harris,  3'  Barb.  (N.  Y.)  003;  Turner  v.  Roby,  3  N.  Y.  193; 
ge  V.  Ford,  4  Mass.  641;  Payne  v.  Taylor,  34  ill.  App.  491;  Wlllits  v. 
ter,  32  Or.  411,  52  Pac.  24. 
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jurisdiction  is  not  sufficient,  but  the  facts  must  be  detailed.**  But  as 
regards  jurisdicticm  of  the  subject-matter,  the  trial  court  will  take 
judicial  notice  of  statutes  conferring  jurisdiction  on  these  tribunals, 
and  if  the  facts  pleaded  as  to  the  amount  and  nature  of  the  claim 
show  that  it  was  within  the  provisions  of  such  statutes,  jurisdiction 
of  the  subject-matter  is  sufficiently  averred.** 

f  967.    StatBtes  Bagwlati-ag  JwrisdietioBal  Averatentfl. 

In  most  of  the  states  statutes  have  been  enacted  prescribing  that 
in  suing  on  a  judgment  of  a  court  of  limited  or  inferior  jurisdiction, 
it  shall  not  be  necessary  to  state  the  facts  conferring  jurisdiction,  but 
merely  that  the  judgment  or  determination  was  duly  given  or  made; 
but  tliat,  if  that  allegation  is  controverted,  the  party  pleading  the 
judgment  must,  on  trial,  establish  the  facts  conferring  jurisdiction.** 
Under  these  statutes,  the  allegation  that  the  judgment  was  "duly 
g^ven"  or  made  is  equivalent  to,  and  a  substitute  for,  the  averments 
of  jurisdictional  facts  required  at  common  law.**  Thus  an  allegation 
that  a  judgment  was  "duly  made  by  and  entered  in"  a  certain  court 
is  sufficient.*^     But  either  the  words  of  the  statute  or  words  of  exactly 

*»  CleTeland  v.  Rogers,  6  Wend.  (N.  Y.)  438;  Shddon  v.  Hopkins.  7  Wend. 
(N.  Y.)  435.   Barnes  v.  Harris,  3  Barb.  (N.  Y.)  003. 

54  Masterson  v.  Matthews,  00  Ala.  200;  Stiles  v.  Stewart,  12  Wend.  (N.  Y.> 
473.  27  Am.  Dec  142. 

»»  Code  Civ.  Proc.  N.  Y.  S  532;  Sand.  &  H.  Dig.  Arlc.  (1884)  c.  119,  S  5<>J7: 
Oomp.  Laws  Arte.  (1877)  f  2495;  Code  Civ.  Proc.  Cal.  f  456;  Code  Civ.  Proc. 
Dak.  f  130;  2  Miller*s  Rev.  Code  Iowa,  f  2714;  Code  Civ.  Proc.  Colo.  I  «W: 
Rev.  St.  Idaho  (1887)  {  4211;  Bums'  Rev.  St.  Ind.  18W,  f  372;  Code  Civ. 
Proc.  Kan.  f  121;  Carroll's  Civ.  Code  Ky.  f  122;  2  How.  Ann.  Mich.  I  6S78; 
(Jen.  St  Minn.  (1878)  p.  722.  {  108;  2  Wagner's  St.  Mo.  (1870)  p.  1020,  I  42: 
Code  Civ.  Proc.  Mont.  §  103;  Rev.  St.  Wis,  i  2673;  Gen.  St.  Neb.  (1885i  p. 
64o,  §  127;  1  Comp.  Laws  Nev.  p.  298,  c.  52,  §  59;  Tourgee's  (Jode  N.  C.  p.  KO. 
f  121;  1  Rev.  St.  Ohio  (1890)  f  5090;  1  Hills  Laws  Or.  p.  230,  {  86;  Rev.  St. 
S.  C.  (1872)  p.  009.  $  184;   2  Comp.  1^8 ws  Utah  (1888)  p.  2o0,  S  3242. 

••Keys  V.  Grannis,  3  Nev.  W8;  Willey  v.  Strickland,  8  Ind.  453;  Cn^^ 
V.  Cralie,  18  Ind.  156;  Chicago  &  S.  E.  Ry.  Co.  v.  Higgins.  150  Ind.  329,  50  N. 
E.  32;  Gamer  v.  Wills.  92  Ky.  386,  17  S.  W.  1023;  Hanscom  v.  Tower,  17  CaL 
518;  Weller  v.  Dickinson,  93  Cal.  108.  28  Pac.  854;  Bronzan  v.  Drobaz.  93  Oit 
r»47.  29  Pac.  254;  Wheeler  v.  Dakin,  12  How.  Prac,  (N.  Y.)  537;  State  t. 
I>owen,  45  Miss.  347.  These  statutes  apply  only  to  the  Judgments  of  inferior 
courts,  and  do  not  affect  the  rule  that  the  jurisdiction  of  the  superior  courts 
is  presumed.    Ashton  v.  Heydenfeldt,  124  Cal.  14,  56  Pac  6S4. 

B7  Lee  V.  Terbell  (C.  C.)  33  Fed.  85a 
(U2S) 
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r  import  must  be  employed.  Hence  an  allegation  that  the 
lent  was  ''entered  in  said  action,"  without  averring  that  it  was 
ntered,  is  not  considered  sufficient."*  In  some  jurisdictions,  it 
1  that  the  provisions  of  these  statutes  apply  to  judgments  ren- 
by  the  inferior  courts  of  a  sister  state."*  But  it  is  apparently 
i  that  they  do  not  include  judgments  of  such  courts  in  foreign 


ries.*^ 


S  968.    Eridenee. 


an  action  on  a  judgment  of  a  court  of  a  sister  state,  the  judg- 
itself  is  to  be  proved  by  a  copy  of  the  record  duly  authenticated 

the  act  of  congress  in  that  behalf. •^  If  the  judgment  was 
red  by  a  co-ordinate  court  of  the  same  state,  it  should  be  evi- 
d  by  an  exemplification  attested  in  accordance  with  the  local 

If  it  was  rendered  by  the  same  court  in  which  the  action  is 
l\\t,  the  original  record  or  judgment-roll  should  be  produced.** 
ninute  book  of  the  court  is  not  evidence  of  a  judgment.**  And 
»,  in  such  an  action,  the  judgment  is  sought  to  be  proved  by  a 
cript,  the  transcript  must  correspond  to  the  declaration,  or  it 
H  be  read  in  evidence.**    Thus,  under  the  plea  of  nul  tiel  record, 

lunt  V.  Dutcher,  13  How.  Prac.  (N.  Y.)  538.  An  allegation  that,  in  an 
before  a  justice  of  the  peace,  plaintiff  "recovered  a  Judgment"  against 
lant,  is  insufficient.  Weaver  v.  English,  11  Mont  84,  27  Pac.  396.  So, 
Qot  sufficient  to  allege  that  the  Judgment  was  recovered  and  duly  en- 
and  docketed,  since  this  may  all  be  true,  though  the  Judgment  was  not 
•ecoTered.  People  v.  Bacon,  37  App.  Dlv.  414,  55  N.  Y.  Supp.  1045.  'But 
ne  otlier  states,  it  is  thought  that  the  statute  is  gubstantlally  complied 
by  alleging  that  the  plaintiff  "recovered  a  Judgment"  and  that  "such 
lent  was  duly  docketed."  Pierstoff  v.  Jorges,  86  Wis.  128,  56  N.  W.  735, 
n.  St.  Rep.  SSI.    And  see  Scanlan  v.  Murphy,  51  Minn,  536^  53  N.  W. 

:rake  v.  Crake,  18  Ind.  156;   Toledo,  W.  &  W.  Ry.  Co.  v.  McNulty,  84 

;31.    But  see  Kams  v.  Kunkle,  2  Minn.  313  (Gil.  268). 

icLaughlln  v.  Nichols,  13  Abb.  Prac.  (N.  Y.)  244;   Hollister  v.  HoUister, 

)w.  Prac.  *(N.  Y.)  .^S». 

Jupra,  §§  876-879,  t.37. 

jVentworth  v.  Kcnzer,  30  Me.  336;    Smith  v.  Frost,  5  Hill    (N.  Y.)  431; 

V.  Crosby,  173  Mass.  433,  53  N.  E.  880.    See  Peterson  v.  Gittings,  107 

3(K5,  77  N*  W.  1056. 
:>ehr  V.  Hall,  5  How.  (Miss.)  54. 

jawrence  v.  Willoughby,     1  Minn.  87  (Gil.  65).    Where,  in  suing  on  a 
aent,  plaintiff  alleges  that  it  is  a  corporation,  and  that  it  was  plaintiff 
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a  variance  ad  to  the  amount,  between  the  judgment  laid  and  the  judg- 
ment  produced,  is  fatal.  *°  But  where  a  declaration  on  a  judgment 
rendered  in  the  United  States  circuit  court  for  the  district  of  Missis- 
sippi described  it  as  rendered  in  a  suit  brought  in  that  court,  and  it 
appeared  that  the  suit  originated  in  the  district  court  for  the  same 
district,  it  was  held  that  the  variance  was  not  fatal.'* 

S  060.    AotloB  OB  IiO«t  or  Destroyed  Rooord* 

Some  few  of  the  authorities  hold  that  no  action  can  be  maintained 
upon  a  record  which  has  been  lost  or  destroyed;  that  the  existence 
and  tenor  of  a  judgment  can  be  proved  in  no  other  way  than  by  an 
inspection  of  the  record  itself ;  and  that  therefore,  if  a  party  desires 
to  sue  upon  a  judgment  the  record  of  which,  for  such  reasons,  can- 
not be  produced,  he  must  first  resort  to  the  court  which  made  the 
record  and  procure  its  restoration  by  proper  proceedings  for  that 
purpose.'^  But  the  great  preponderance  of  authority  is  in  favor 
of  the  rule  that,  in  such  a  case,  secondary  evidence  is  admissible  to 
establish  the  fact  of  the  existence  of  such  a  judgment  and  its  con- 
tents.** 

in  the  Judgment,  It  is  not  necessary  that  the  truth  of  these  allegations  sboald 
appear  on  the  face  of  the  certified  copy  of  the  Judgment  offered  in  evidence. 
Missouri  Glass  Co.  v.  Gregg  (Tex.  App.)  16  S.  W.  174. 

•5  Eichelberger  v.  Smyser,  8  Watts  (Pa.)  181;  Butler  v.  Owen,  7  Ark.  3flB. 
In  an  action  on  a  Judgment  reciting  that  it  is  payable  in  gold,  but  based  oo 
a  contract  silent  as  to  the  medium  of  payment,  a  declaration  omitting  the 
clause  in  regard  to  payment  in  gold  does  not  render  the  Judgment  record  In- 
admissible on  the  ground  of  variance,  since  such  clause  may  be  rejected  as 
surplusage.  Belford  t.  Woodward,  158  111.  122,  41  N.  E.  1097,  29  L,  U.  A.  583. 
So  where  the  declaration  was  on  a  general  Judgment,  and  the  judgment  in- 
troduced was  made  payable  out  of  certain  public  funds,  the  limitation  in  tbe 
manner  of  payment  was  surplusage,  and  there  was  no  variance.  City  of 
East  St.  Louis  v.  Canty,  65  111.  App.  325. 

«•  Dudley  v.  Lindsey,  0  B.  Mon.  (Ky.)  480,  1  Am.  Rep.  522. 

•7  Foulk  V.  Colburn,  48  Mo.  230;  Walton  v.  McKesson,  64  N.  C.  77. 

«8  Mandeville  v.  Reynolds,  68  N.  Y.  528;  Jacks-n  v.  Crawfords,  12  Wend. 
(N.  Y.)  533;  Jackson  v.  CJuHum,  2  Blackf.  (Tnd.)  228,  18  Am.  Pec.  l.^S;  In- 
habitants of  Stockbridge  v.  Inhabitants  of  West  Stockbridgo.  12  Ma«s.  4W; 
Newcomb  v.  Drummond,  4  Leigh  (Va.)  o7;  Mason  v.  Bull,  26  .Ark.  164; 
Ames  T.  Hoy,  12  Cal.  11;    Parry  t.  Walser,  67  Mo.  109. 
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f  970.    Defenses  to  Aotion  on  Jnd^panent. 

e  general  rule  is,  that  in  an  action  upon  a  judgment,  no  defense 
missible  which  accrued  prior  to  the  rendition  of  the  judgment, 
all  such  defenses  either  were  in  fact  litigated  in  the  original 
n,  or  might  have  been  then  interposed  by  the  exercise  of  proper 
mce,  and  therefore  in  either  case  they  are  res  judicatae.**  Thus, 
defendant  cannot  plead  that  he  was  an  infant  at  the  time  the 
ment  was  rendered ;  for  if  he  did  plead  that  defense  in  the  orig- 
action,  it  is  res  judicata,  and  if  he  did  not,  it  is  a  defense  which 
ught  to  have  made,  and  which  he  cannot  be  allowed  to  set  up 
n  action  on  the  judgment.^*  On  no  pretext  can  the  merits  of 
judgment  be  re-examined.  And  consequently  the  plea  of  nil 
:t  cannot  be  permitted.''*  Thus,  the  validity  of  the  judgment 
lot  be  impeached  by  showing  that  the  note  on  which  it  was 
ided  was  given  for  a  loan  of  "Confederate"  treasury  notes.'* 
for  the  same  reason,  evidence  that  before  the  judgment  was 
lered  the  claim  on  which  it  was  founded  was  in  part  satisfied, 
icompetent,  while  the  judgment  remains  unreversed.'^'  But  a 
jment  does  not  conclude  a  defense  which  did  not  exist  at  the 

Biddle  v.  WUkins,  1  Pet.  692,  7  L.  Ed.  315;  Wittemore  v.  Malcomson  (C. 
28  Fed,  e05;  Noble  v.  MerriU.  48  Me.  140;  Bird  v.  Smith,  34  Me.  63, 
Lin.  Dec.  635;  Jones  v.  Jones,  87  Me.  117,  32  Atl.  779;  Flint  v.  Stieldon, 
dass.  443,  7  Am.  Dec.  162;    McAllister  v.   Singer  Manurg  C?o.,  64  Ga. 

Sims  V.  Hertzfeld,  95  Ala.  145,  10  South.  227;   Bullock  v.  Ballew,  9  Tex. 

Taylor  v.  Harris,  21  Tex.  438;   Snow  v.  MitcheU,  37  Kan.  636,  15  Pac. 

Morris  v.  Curry,   41  Ark.  75;    Ellis  v.   Clarke,   19  Ark.   420,   70  Am. 
.  603;    Brown  v.  Trulock,  4  Blackf.  (Ind.)  429;    Burton  v.   Stewart.  11 

238;  IndianapoHs,  B.  &  W.  Ry.  Co.  v.  Risley,  50  Ind.  60;  Guinard  v. 
singer,  15  111.  288;  Shadbolt  v.  Findeisen.  88  lU.  App.  432;  Jackson  v. 
Cher,  Morris  (Iowa)  230;  Poorman  v.  Mitchell,  48  Mo.  45;  Morris  v. 
mer.  16  Wis.  547. 

» Ludwlck  V.  Fair,  29  N.  C.  422,  47  Am.  Dec.  333. 
L  Tappan  v.  Heath,  16  N.  H.  34. 
lAllgood  V.  Whitiey,  49  Ala.  215. 

J  Stephens  v.  Howe,  127  Mass.  164;  Bird  v.  Smith,  34  Me.  63,  56  Am.  Dec. 
.  So,  in  an  action  on  a  Judgment,  It  is  no  defense  that  the  original 
m  was  barred  by  the  statute  of  limitations.  Carey  v.  Roosevelt  (C.  C.) 
Fed.  242.  But  if  the  action  on  a  Judgment  is  between  the  original  par- 
I  thereto,  the  defendant  may  plead  a  counterclaim  growing  out  of  a 
tract  between  them,  even  though   it  might   have  been  set  up   in  the 
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time  of  its  rendition,  and  such  defense,  becoming  available  in  the 
interval,  may  be  set  up  against  an  action  on  the  judgment^* 

I  971.    Plea  of  Nnl  Tial  Reeord. 

The  proper  form  of  the  general  issue  in  an  action  upon  a  domestic 
judgment  is  nul  tiel  record.^*  This  plea  puts  in  issue  simply  the 
existence  of  the  record  declared  upon,  and  is  determined  by  the 
court  upon  an  inspection  of  the  record.  If  the  judgment  upon  its 
face  is  valid,  the  plea  is  not  sustained  except  when  questions  of 
variance  arise.  The  record  should  go  to  the  jury  only  when  matter 
of  fact,  as  well  as  of  law,  is  properly  put  in  issue.^*  Under  this 
plea  the  validity  of  the  declaration  is  not  involved ;  the  only  inquiry 
is  whether  or  not  the  judgment  sued  on  was  correctly  set  forth  and 
described  by  the  plaintiff.^^  Where  the  plaintiff  in  his  declaration 
makes  profert  of  the  judgment  declared  on,  it  does  not  thereby  be- 
come a  part  of  the  record,  so  as  to  enable  the  defendant  to  demur 
for  defects  in  the  judgment.^* 

ortginal  action.    Rose  v.  Northwest  Fire  &  Marine  Ins.  Co.  (Q  C.)  67  Fed. 
439;   Brewer  v.  NeUis,  6  Ind.  App.  App.  323,  33  N.  B.  672. 

T*  Bur  well  v.  Jackson,  9  N.  Y.  535. 

T^Westerwelt  ▼.  Lewis,  2  McLean,  511,  Fed.  Cas.  No.  17,446;  Crawford 
V.  Siinonton's  Bx'rs,  7  Port.  (Ala.)  110;  Wilbur  ▼.  Abbott  59  N.  H.  132: 
Reynolds  ▼.  Robertson  (OaL)  4  Pac.  1192.  Under  the  code  system  of  pletd- 
ing,  a  general  denial  is  equivalent  to  pleading  the  general  issue  of  nul 
tiel  record.    First  Nat.  Banit  v.  Hamor  (C.  C.)  47  Fed.  36. 

7e  Stevens  v.  Fisher,  30  Vt.  200;  Qemons  ▼.  demons'  Estate,  69  Vt 
545,  38  AU.  314;  City  of  East  St.  Louis  v.  Canty,  65  111.  App.  325.  In  to 
action  of  debt  on  a  Judgment,  where  the  defendant  pleads  nul  tiel  record, 
the  only  question  to  be  determined  is  whether  such  a  judgment  exists  as  is 
alleged,  and  if  there  is  a  material  variance,  it  will  be  fataL  Lancaster  t. 
Inhabitants  of  Richmond,  83  Me.  534,  22  Atl.  393.  The  plea  of  nul  tiel  rec* 
ord  does  not  raise  the  issue  whether  the  Judgment  in  suit  has  been  tnnsr 
ferred  to  the  plaintiff.  Marx  v.  Logue,  71  Miss.  905,  15  South.  880.  Where 
the  declaration  is  on  a  Judgment  rendered  by  a  domestic  court  of  record, 
the  plea  of  nul  tiel  record  should  conclude  with  a  verification  to  the  court 
only,  not  to  the  country;  but  otherwise,  if  the  judgment  was  render^  by 
a  foreign  court,  or  by  an  inferior  court,  not  a  court  of  record.  Ttiomton 
V.  Lane,  11  Ga.  459;  Steele  v.  Hanna,  8  Blackf.  (Ind.)  326;  Wittemote  v. 
Malcomson,  9  N.  J.  Law  J.  338. 

TT  Dudley  V.  Lindsey,  9  B.  M-  n.  (Ky.)  486,  1  Am.  Rep.  522. 

T  8  Deem  v.  Crume,  46  111.  69. 
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I  972.    Want  of  Jnrisdietion  u  a  Def  6mse« 

:cording  to  the  doctrine  prevailing  in  some  of  the  states,  in  an 
>n  on  a  domestic  judgment  which  is  sought  to  be  made  the 
5  of  a  new  recovery,  it  is  permissible  to  show  that  the  court 
ering  the  judgment  had  no  jurisdiction,  either  of  the  person  or 
subject-matter,  and  this  even  in  contradiction  of  the  direct  and 
live  recitals  of  the  record;  the  rule  being  based  on  the  theory 
such  a  proceeding  is  a  direct  attack  upon  the  judgment,  and 
a  collateral  impeachment  of  it.'*  But  in  other  states  it  is  not 
litted  to  defend  against  the  judgment  on  this  ground,  the  doc- 
;  which  ascribes  "absolute  verity"  to  the  record  being  considered 
►f  controlling  authority.®*^  The  reader  will  find  a  detailed  dis- 
ion  of  the  subject  of  impeaching  judgments  for  want  of  juris- 
on  in  an  earlier  chapter  of  this  work.**  It  need  scarcely  be 
td  that  if  the  judgment  sued  on  be  a  foreign  judgment,  or  one 
lered  in  a  sister  state,  the  question  of  jurisdiction  is  always  open 
nquiry.** 

I  973.    Frand  as  a  Defense. 

s  a  general  rule,  in  an  action  at  law  upon  a  judgment  of  a  court 
general  jurisdiction,  the  defendant  is  not  permitted  to  show,  as  a 
ter  of  defense  at  law,  that  the  judgment  was  fraudulently  ob- 

Ferguson  v.  Crawford,  70  N.  Y.  253.  26  Am.  Rep.  589;   dark  v.  I/ittle, 

Lowa,  497;    Salladay  y.  BalnhiU,  29  Iowa,  555;    Indianapolis  &  St  L. 

Co.  V.  Harmless,  124  Ind.  25,  24  N.  E.  369;    Evans  v.  Instine,  6  Ohio, 

Greene  v.  Woodland  Ave.  &  W.  S.  St  R.  Co.,  62  Ohio  St  67,  56  N.  B. 

Hill  V.  City  Cab  &  Transfer  Co.,  79  Cal.  188,  21  Pac.  728;    Baldwin 

Clmmel.  16  Abb.  Prac.  (N.  Y.)  353;    Vaule  v.  Miller,  69  Minn.  440,  72 

tV.  452;  Deering  v.  Poston,  78  Minn.  29,  SO  N.  W.  783;    Minter  v.  Green 

I.  T.)  49  S.  W.  48.    An  answer  which  alleges  want  of  Jurisdiction  to 

ler  the  Judgment  sued  on  Is  not  defective  because  it  fails  to  state  a 

^nse  to  the  cause  of  action  on  which  the  Judgment  was  founded.    Klngs- 

3Ugh  V.  Tousley,  60  Ohio  St  450,  47  N.  E.  541;   Minter  v.  Green  (Ind.  T.) 

S.  W.  48. 

>  Miller  ▼.  Dungan,  35  N.  J.  Law,  391;  Kittredge  v.  Martin,  141  Mass. 
,  6  N.  E.  95;  Maysville  &  B.  S.  R.  Co.  v.  Ball  (Ky.)  56  S.  W.  188;  Holt  v. 
icher.  52  Vt.  592. 

1  Supra,  vol.  1,   §§  270-289. 

2  Supra,  8S  818,  835,  8&1-915. 
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tained.*'  But  in  those  states  where  the  code  system  of  pleading 
and  practice  has  abolished  all  distinction  between  actions  at  law  and 
suits  in  equity,  any  kind  of  equitable  defense  may  be  set  up  to  an 
action  at  law.  Now  equity  can  afford  relief  against  a  judgment 
obtained  at  law  by  fraud.  Therefore,  in  those  states,  fraud  can  be 
pleaded  to  an  action  at  law  on  the  judgment.'*  But  that  a  judg- 
ment was  obtained  by  the  false  testimony  of  the  plaintiff,  or  other 
witnesses,  on  the  trial  of  the  cause  in  which  it  was  rendered,  the 
defendant  being  in  court,  cannot  be  set  up  as  a  defense  to  an  action 
thereon.** 


I  074.    Enror  or  Irrecalavlty  bo  Dof « 

Although  a  judgment  may  be  so  erroneous  or  irregular  that  it 
would  be  vacated  on  motion  or  reversed  on  appeal,  yet  it  is  not 
open  to  collateral  impeachment  on  this  ground.  Until  it  is  corrected 
or  annulled  in  a  regular  and  proper  manner,  it  is  a  valid  and  binding 
obligation.  The  defendant  must  seek  his  remedy  by  appeal  or  error, 
or  by  a  motion  to  set  the  judgment  aside.  If  an  action  is  brought 
upon  the  judgment,  he  cannot  plead  the  error  or  irregularity  in 
defense.**  This  was  the  principle  of  the  decision  in  an  English  case 
where,  to  an  action  against  husband  and  wife,  on  a  judgment  against 
the  wife,  the  defendants  pleaded  that  she  was  covert  when  the  action 
in  which  the  judgment  was  recovered  was  commenced  and  thence 
until  the  judgment,  and  that  the  husband  was  not  a  party  to  the 
judgment  or  a  defendant  in  the  action;  but  it  was  held  that  the 
plea  was  bad.*^ 

»»  Cliristmas  v.  Kusse]],  5  WaU.  290.  18  L.  Ed.  475;  Carpentler  t.  City  of 
Oakland.  30  Cal.  4^9. 

»*  Dobson  V,  Pearce.  12  N.  Y.  15tf.  62  Am.  Dec.  152;  State  of  Michigan  t. 
Phoenix  Bank,  33  N.  Y.  9,  27;  Hackley  ▼.  Draper,  00  N.  Y.  88;  Greene 
V.  Hallenbeck.  24  Hun  <N.  Y.)  116;  Gardiner  t.  Van  Alatyne.  103  X.  Y.  5^. 
57  N.  E.  1110;  Stone  v.  Lewman.  28  Ind.  97;  MJUer  v.  Lovell  (Tex.  Or. 
App.)  40  S.  W.  S3o;  Poel  v.  January.  35  Ark.  331,  37  Am.  Rep.  27;  Dorlnger 
T.  Moscliino,  93  Ind.  405;    Hopkins  v.  Woodward,  75  111.  62. 

«»  Cottle  V.  C  lo.  20  Iowa,  481;   Demerit  v.  Lyfotd,  27  N.  H.  541. 

»«  Hawes  v.  Hathaway,  14  Mass.  233;  Townsend  v.  Cox.  45  Mo.  401; 
Hammond  v.  Place,  116  Mich.  628,  74  N.  W.  1002,  72  Am.  St  Rep.  M3;  snpn* 
vol.  1,  $$  2tn~LMB». 

•T  Diok  T.  Tolhausen,  4  HurL  &  N.  68S. 
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I  975.    Plea  of  Paysnent. 

0  an  action  on  a  record,  a  plea  of  payment  was  not  good  at 
ion  law.  But  if  a  judgment  of  record  had  been  paid,  the  de- 
nt had  a  right  to  demand  a  warrant  to  some  attorney  of  the 
,  authorizing  him  to  enter  up  satisfaction  on  the  roll.  But  by 
tatute  of  4  Anne,  c.  i6,  §  12,  payment  may  be  pleaded  to  an 

1  on  a  judgment,  if  the  whole  judgment  be  satisfied."  •*    And 
can  be  no  question  that  such  plea  would  now  be  good  in  all 

ourts  of  this  country.®*  It  is  said,  however,  that  in  debt  on  a 
nent,  under  the  plea  of  payment,  the  defendant  cannot  properly 
lowed  the  benefit  of  a  partial  payment,  because  the  plea  is 
Tly  one  in  bar  and  goes  to  the  entire  amount  of  the  judgment, 
he  proper  mode  of  obtaining  the  benefit  of  such  partial  pay- 
is  by  rule  to  show  cause  why  it  should  not  be  applied  on  the 
nent.  Still,  if  evidence  of  a  partial  payment  is  given  without 
tion,  under  such  plea,  and  the  jury  allows  it,  the  appellate  court 
iot  set  aside  the  verdict  and  order  a  new  trial  for  that  reason.*® 
t  is  clearly  not  admissible  for  the  defendant  to  prove  that  a 
)f  the  claim  on  which  the  judgment  is  founded  was  paid  before 
edition  of  the  judgment.*^  It  is  no  defense  to  an  action  on  a 
iient  that  an  execution  upon  it  is  in  full  life  and  in  the  officer's 
>,  if  there  is  no  plea  or  proof  of  payment.*^  The  payment  or 
action  of  the  judgment  must  be  specially  pleaded;  it  cannot 
oved  under  the  plea  of  nul  tiel  record.**    And  according  to  the 

rUey  v.  Sugg,  21  N.  C.  366.  30  Am.  Dec.  172,  citing  1  Archb.  Prac.  325; 

Qd.   Prac.   Cas.  713;    1  Ohlt.  PI.  426. 

i?e  Conner  v.  P*ennlngton,  1  Del.  Ch.  177;    Tliom  v.  Wilson's  Ex'r,  27 

70;    Gullck  V.  Luder,  13  N.  J.  Law,  68,  23  Am.  Dec.  711;    Wolcott  v. 

1,  53  Ind.  70;    Maddox  v.  Summerlln,  92  Tex.  483,  49  S.  W.  1033. 

olclough  ▼.  Rhodus,  2  Rich.  Law  (S.  C.)  76. 

ird  V.    Smith,  34   Me.  63,   56  Am.   Dec.   635. 

riiite  River  Bank  v.  Downer.  29  Vt  332;    Tarbell  ▼.  Same,  Id.  339; 

Ids  V.  Lyon,  20  Ga.  225;    Linton  v.  Hurley,  114  Mass.  76;    Wilson  v. 

Id,  121  Mass.  551.    Per  contra,  Llgon  v.  McNeil,  6  Rich.  Law  (S.  a) 

And  see  Gassner  v.  Sandford,  2  Sandf.  (N.  Y.)  440. 

unstall  V.  Robinson,  Hemp.  229,  Fed.  Cas.  No.  14,238a. 
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Strict  theory,  the  defendant  may  plead  either  nul  tiel  record  or  pay- 
ment of  the  judgment  but  not  both.** 


I  976.    Aeeord  and  SatUfaetioB  mm  a  Defe: 

It  IS  generally  held  that  the  plea  of  accord  and  satisfaction  is  a 
good  defense  to  an  action  on  a  judgment**  But  there  is  ako  au- 
thority for  the  rule  that  debt  on  a  judgment  cannot  be  barred  at 
common  law,  by  an  accord  and  satisfaction  by  parol.** 

I  977.    Disoliarse  la  Baakraptey. 

The  generally  accepted  rule  is  that  where  a  judgment  is  actually 
rendered  before  the  discharge  of  the  defendant  under  the  bankrupt 
act,  for  the  payment  of  a  debt  which  was  contracted  before  the  pro- 
ceedings in  bankruptcy  were  instituted,  such  debt  may  be  proved 
under  the  decree  in  bankruptcy;  and  the  discharge  of  the  defendant 
is  a  bar  to  any  suit  or  other  proceeding  upon  the  judgment  to  charge 
the  defendant  personally  with  the  debt,  unless  the  discharge  can  be 
successfully  impeached  for  some  of  the  causes  specified  in  the  bank- 
rupt law.*^     But  in  some  jurisdictions  the  opinion  prevails  that  if 

•*  Riley  V.  Riley,  20  N.  J.  Law,  114.  But  In  New  Hampshire,  under  the 
practice  as  to  double  pleading,  the  defendant  in  an  action  of  debt  ou  a 
Judgment  may  plead  both  nul  tiel  record  and  payment,  and  also  a  rehsane. 
Chapman  v.  Sloan,  2  N.  H.  464.  And  see  Crawford*s  Ez^rs  v.  EUlson,  1 
Brev.  (S.  C.)  378. 

»B  Farmers'  Bank  v.  Groves,  12  How.  51,  13  L.  Ed.  889;  Savage  v.  Ever- 
man,  70  Pa.  315,  10  Am.  Rep.  076;  Witherby  v.  Mann,  11  Johns.  «N.  T.) 
518;  Boyd  ▼.  Hitchcock,  20  Johns.  (N.  Y.)  76,  11  Am.  Dec.  247;  Le  Page  v. 
McCrea,  1  Wend.  (N.  Y.)  164,  19  Am.  Dec.  469;  Brown  v.  Feeter,  7  Wend. 
<N.  Y.)  301;  Evans  v.  Wells;  22  Wend.  (N.  Y.)  324;  La  Ftarge  v.  Herter.  11 
Barb.  (N.  Y.)  159;  Bellows  v.  Sowles.  71  Vt.  214,  44  Atl.  68;  Harden  t. 
Campben,  4  GiU  (Md.)  29;  McCuUough  v.  Franklin  Coal  Co.,  21  Md.  256; 
Reid  v.  Hibbard,  6  Wis.  175;    Jones  v.  Ransom,  3  Ind.  327. 

»«  Mitchell  v.  Hawley,  4  Denlo  (N.  Y.)  414,  47  Am.  Dec.  200. 

»7  Johnson  v.  Fitzhugh,  3  Barb.  Ch.  (N.  Y.)  360;  aark  ▼.  Rowling.  3  N. 
y.  216.  53  Am.  Dec.  290;  Boynton  v.  Ball,  121  U.  S.  457,  7  Sup.  Ct  S^l. 
30  L.  Ed.  985;  In  re  McBryde  fD.  C.)  99  Fed.  686;  In  re  Pinkel,  1  Nat.  Bankr. 
N.  161;  In  re  Brown.  5  Ben.  1,  Fed.  Gas..  No.  1,975;  In  re  Crawfoid,  3 
N.  B.  R.  098,  Fed.  Cas.  No.  3,363;  In  re  Stansflold,  4  Sawy.  334,  Fed.  i^*- 
No.  13,294;  In  re  Vlckery,  8  N.  B.  R.  696,  Fed.  Cas.  No.  16,930;  Bankr. 
Act  1898.  §  63a,  cl.  5. 
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udgment  was  obtained  after  the  defendant  was  adjudicated  a 
rupt  and  before  his  discharge,  upon  a  debt  provable  under  the 
rupt  law,  the  debt  is  merged  in  the  judgment,  and  the  subse- 
:  certificate  of  discharge  is  no  defense  to  an  action  on  the  judg- 


98 


S  978.    Arrest  and  Impriioninent  of  Debtor. 

I  an  action  of  debt  on  a  judgment  it  is  a  good  plea  in  bar  that 
Lition  issued  on  the  judgment  declared  on,  and  by  virtue  thereof 
idant  was  arrested  and  committed  to  prison,  without  averring 
the  defendant  remained  in  prison  until  the  commencement  of 
^resent  action.  Any  facts  which  show  that  the  debtor  has  been 
larged  from  imprisonment  without  satisfaction  of  the  judgment 
lid  be  replied  by  the  plaintiff.**  But  such  action  is  not  barred 
he  fact  that  the  bail  of  the  defendant  in  the  former  suit  had  sur- 
ered  him,  and  that  he  was  in  prison  by  virtue  of  such  surrender, 
liable  to  be  taken  upon  execution,  when  the  plaintiff  commenced 
second  action  and  arrested  the  defendant's  body.^** 

I  979.    Equitable  Defense!. 

1  several  of  the  states,  statutes  have  been  enacted  which  provide 
:,  in  actions  at  law,  the  defendant  shall  be  entitled  to  allege  as  a 
;nse  any  facts  which  would  entitle  him  in  equity  to  be  absolutely 
eved  against  the  plaintiff's  claim  or  cause  of  action,  or  against  a 
gment  obtained  by  the  plaintiff  in  such  action.  And  in  others, 
the  abolition  of  the  distinction  between  law  and  equity,  precisely 
same  result  has  been  brought  about,  the  courts  hearing  any 
enses  available  to  the  defendant,  whether  l^gal  or  equitable  in 
ir  character.  In  construing  a  statute  of  the  former  class,  the 
)reme  court  of  Massachusetts  recently  expressed  itself  as  follows : 
he  purpose  of  the  statute  was  not  to  create  any  new  equitable 
'enses  in  addition  to  those  already  existing,  but  to  permit  a  de- 

8Bown  V.  MoraDge,  108  Pa.  <j9;    Woodbury  v.  Perkins,  5  Cush.  (Mass.) 
51  Am.  Dec.  51. 

>»  Kinsman   v.   Page,   22   Vt.   628;    Coburn  v.   Palmer,   10  Chisb.   (Mass.) 
J. 
LOO  Clark  v.  Goodwin,  14  Mass.  237. 
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fendant  in  an  action  at  law  to  avail  himself  of  those  which  were 
recognized  by  courts  of  equity,  and  thus  relieve  him  from  the  neces- 
sity of  initiating  a  new  procedure  in  order  to  obtain  the  benefit  of 
them.  That  a  defense  should  be  established  under  it,  such  defense 
must  be  one  within  the  rules  and  principles  of  equity  jurisprudence. 
A  court  of  equity  will  interfere  undoubtedly  to  restrain  a  party  from 
executing  a  judgment,  when  facts  appear  showing  that  it  would  be 
against  conscience  that  he  should  do  so,  of  which  facts  the  injured 
party  could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself,  but  which  he  had  been  prevented 
from  doing  by  fraud  or  accident  unmixed  with  any  fraud  or  neg- 
ligence in  himself  or  his  agents."  And  it  was  accordingly  held  that 
the  statute  did  not  permit  the  defendant  to  set  up  a  defense  against 
an  action  on  the  judgment  which  he  might  have  presented  in  the 
original  action,  upon  the  mere  allegation  that  he  was  ignorant  of  it 
at  the  time,  where  no  excuse  was  offered  for  not  ascertaining  and 
setting  up  such  defense  at  the  proper  time,  and  no  deception  or 
fraud  on  the  part  of  the  plaintiff  was  alleged.***  In  the  federal 
courts,  equitable  defenses  cannot  be  set  up  in  actions  at  law.**' 
Hence,  in  an  action  on  a  domestic  judgment  in  a  federal  court,  a 
paragraph  of  the  answer  seeking  to  impeach  the  judgment  sued  on 
for  fraud,  should  be  stricken  out.*** 

i  980.    Amoiint   of  Reeo^ery. 

In  an  action  upon  a  judgment  rendered  in  another  state,  for  the 
penalty  of  a  bond,  to  stand  as  a  security  for  future  as  well  as  past 
breaches,  the  plaintiff  can  recover  only  the  amount  of  damages  for 
past  breaches  for  which  execution  has  been  there  awarded,  and  not 
the  amount  of  the  penalty.***  *7"d&rnents  by  default  arc  inter- 
locutory or  final,  and  although  in  actions  of  debt  the  judgment  by 
default  is  commonly  said  to  be  final,  still  where  the  action  is  brought 
on  a  judgment,  the  plaintiff  is  entitled  to  a  writ  of  inquiry,  after  a 

101  Barton  v.  Radoliffe,  149  Mass.  275,  21  N.  E,  374. 

102  Bennett  v.  Butterworth,  11  How.  009,  13  U  Ed.  a'O;  MonteJ?  r.  Ow-iO, 
14  Blatchf.  324,  Fed.  Cas.  No.  9,722;  Parsons  v.  Denis  (C.  C.)  7  Fed.  31T. 

losBuller  v.  SldeU  (C.  C.)  43  Fed.  110. 
104  Battey  v.  Holbrook,  11  Gray  (Mass.)  212. 
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judgment  by  default,  to  recover  interest  by  way  of  damages  for  the 
detention  of  the  debt."  *«• 

S  981.    Interest  on  Jndcnteiitf. 

At  common  law,  judgments  did  not  bear  interest,  and  in  an  action 
on  a  judgment  interest  was  recoverable  (if  at  all)  only  by  way  of 
damages.*®*  In  Louisiana,  under  the  statute,  interest  cannot  be 
collected  on  a  money  judgment  which,  by  its  terms,  is  silent  as  to 
interest.*®^  But  in  a  majority  of  the  states,  by  the  present  statutes, 
interest  is  allowed  on  judgments  and  may  be  recovered  in  actions 
upon  them.**^®  Thus  in  Pennsylvania  it  is  held  (and  indeed  it  has 
been  the  law  of  that  state  from  a  very  early  day)  that  whether  debt 
or  scire  facias  is  brought  on  a  judgment,  interest  is  recoverable.*®* 
In  regard  to  the  various  classes  of  judgments  which  carry  interest, 
and  to  any  exceptions  or  qualifications  of  the  general  rule,  informa- 
tion must  be  sought  in  the  local  statute  law.^*®    The  subject  of 

105  Smith's  Adm'rs  ▼.  Vanderhorst,  1  McCord  (S.  C.)  328.  10  Am.  Dec.  678. 
In  an  action  on  a  Judgment.  It  is  proper  for  the  plaintiff  to  recover  tho 
costs  shown  by  the  original  Judgment  as  a  part  thereof.  Oranor  y.  School 
Dist,  81   Mo.  App.   152. 

106  Collals  V.  McLeod,  30  N.  C.  221,  49  Am.  Dec.  376;  Thompson  ▼.  Mon- 
row,  2  Cal.  99,  56  Am.  Dec.  318;  Hamer  v.  Kirlcwood,  25  Miss.  95;  Trenholm 
V.  Bumpfleld,  3  Rich.  Law  (S.  C.)  376;  Crawford  ▼.  Simonton's  Helra,  7 
Port.  (Ala.)  110;  Thomas  v.  Wilson,  3  McCord  (S.  C.)  166;  Manning  v.  Nor- 
wood's Adm'rs,  2  Nott  &  McC.  (S.  C.)  395;  Harrington  v.  Glenn,  1  Hill 
(S.  O.)  79. 

107  Succession  of  Anderson,  33  La.  Ann.  681.  And  see  Keenan  v.  White- 
head, 15  La.  Ann.  333. 

108  See  Attorney  General  v.  Western  Union  Tel.  Co.,  141  U.  S.  40,  11  Sup. 
Ct.  889,  35  L.  Ed.  628;  Cruger  v.  SuUlvan,  11  Tex.  Civ.  App.  377,  .^2  S.  W. 
448;  Lombard  Inv.  Co.  v.  Burton,  5  Kan.  App.  197,  47  Pac.  154;  San  Joa<i«]in 
Land  &  Water  Co.  v.  West,  99  Cal.  345,  33  Pac.  928.  Rev.  St.  U.  S.  §  966, 
allows  Interest  on  Judgments  recovered  in  the  federal  courts  when  such  in- 
terest is  allowed  by  the  laws  of  the  state  in  which  the  court  is  held.  See 
Washington  &  G.  R.  Co.  v.  Tobriner,  147  U.  S.  571,  13  Sup.  Ct.  557,  37  U  Ed. 
284;  Moran  ▼.  Hagerraan  (C.  O.)  69  Fed.  427. 

109  BerryhiU  v.  Wells,  5  Bin.  (Pa.)  56;   ScheU  v.  Stetson,  12  PhUa.  (Pa.)  187. 

110  A  statute  allowing  interest  generally  on  "Judgments"  applies  to  Judg- 
ments in  actions  for  tort.  Woodbury  v.  District  of  Columbia,  19  D.  C.  157.  A 
Judgment  for  damages  rendered  as  compensation  for  land  taken  under  the 
power  of  eminent  domain  is  entitled  to  draw  interest,  unless  excepted  from 
the  statute.    Epllng  v.  Dickson,  170  111.  329,  48  N.  E.  lOOL    Where  compensa- 
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allowing  interest  on  judgments  recovered  in  other  states,  and  the 
rate  at  which  it  is  to  be  computed,  has  already  been  discussed.*** 
There  are,  however,  a  few  general  rules,  which  bear  upon  this  part 
of  our  subject,  which  may  be  here  noticed.  Thus,  it  has  been  held 
that  a  recovery  of  damages  for  simple  negligence  of  a  party  to 
whom  no  benefit  could  accrue  by  reason  of  the  injury  inflicted, 
should  not  carry  interest.***  In  Texas,  and  probably  some  other 
states,  an  account  against  an  estate,  after  being  allowed  by  the  ad- 
ministrator and  approved  by  the  probate  court,  bears  interest.*** 
And  where  a  judgment  has  been  recovered  for  the  full  penalty  of  a 
bond,  such  judgment  will  carry  interest.***  But  it  is  otherwise  in 
the  case  of  a  judgment  rendered  for  a  fine.***  In  an  action  of  debt 
on  a  judgment,  where  partial  payments  have  been  made,  interest 
is  to  be  computed  upon  the  judgment  in  the  same  manner  as  upon 
a  note  of  hand  under  similar  circumstances.***  As  to  the  date  at 
which  the  interest  to  be  computed  on  a  judgment  begins  to  run,  it 
is  the  general  rule  that  the  interest  commences  from  the  time  the 
judgment  is  perfected.**^    And  a  judgment  cannot  be  rendered  to 

tion  was  allowed  to  an  assignee  by  decree  of  court  for  services  rendered 
before  the  assignment  was  set  aside,  to  be  paid  from  the  propoty,  which  was 
transferred  to  a  receiver,  the  assignee  is  entitled  to  interest  thereon  from 
the  date  of  the  decree.  Mann  v.  Poole.  48  S.  C.  154,  26  S.  E.  229.  Where 
a  Judgment  is  properly  allowed  to  be  set  off  against  another,  the  decree 
should  include  interest  thereon  at  the  legal  rate  from  the  date  of  the  Judg- 
ment   National  S.  S.  Go.  v.  Tugman,  27  G.  G.  A.  IIG,  82  Fed.  246w 

111  Supra,  §  880. 

112  Kenney  v.  Hannibal  &  St.  J.  R.  Oo.,  63  Mo.  99;  Western  &  A.  R.  Ca  t. 
Young,  81  Ga.  397,  7  S.  E.  912,  12  Am.  St.  Rep.  320.  And  see  State  t. 
Harrington,  44  Mo.  A  pp.  297. 

11 «  Finley  v.  Carothers,  9  Tex.  617,  60  Am.  Dec.  179. 

11*  Winslow  V.  Aucrum's  Assignees,  1  McCord,  Eq.  (S.  0.)  100;  Furbcr 
T.  McCarthy,  59  Hun  (X.  Y.)  622,  12  N.  Y.  Supp.  794. 

118  State  V.  Steen,  14  Tex.  396;  People  t.  Sutter  St.  K3'.  Co.,  129  ChiL  545. 
62  Pac.  104,  79  Am.  St.  Rep.  137.  But  a  Judgment  for  costs  will  bear  in- 
terest    Llnck  V.  City  of  Litchfleld,  31  111.  App.  104, 

ii«  Hodgdon  v.  Hodgdon,  2  N.  H.  169. 

117  Johnson  y.  Tuttle,  17  Abb.  Prac.  ^N.  Y.)  315.  But  when  an  actiOD  is 
brought  upon  an  interest-bearing  claim,  and  there  is  a  verdict  for  the  plaio- 
tiff,  and  the  defendant  ddays  the  giving  of  Judgment  by  a  motion  for  a  new 
trial  or  otlierwise,  the  plaintiff  is  entitled  to  legal  interest  on  the  verdict. 
Dowell  V.  Griswold,  5  Savry.  39,  Fed.  Gas.  No.  4,041;  GItwon  t.  Ginclnnati 
£:uquh-er,  2  Flip.  88,  Fed.  Gas.  No.  5,391. 
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draw  interest  from  a  day  prior  to  its  rendition.*^*  If  there  is  in- 
terest due  on  the  demand  on  which  the  action  is  brought,  it  should 
be  included  in  the  original  judgment  when  entered.^^®  But  a  recent 
case  in  Wisconsin  holds  that  when  judgment  is  taken  by  default, 
interest  will  be  allowed  on  the  amount  of  the  judgment  from  the 
time  of  the  commencement  of  the  action,  although  the  complaint  is 
for  unliquidated  damages  and  Interest  is  not  specifically  prayed  for.^*® 

S  982.    Bate  of  Intereit  how  Determined. 

In  the  absence  of  a  statute  changing  the  rule,  a  judgment  carries 
only  such  rate  of  interest  as  was  established  by  law  at  the  date  of  its 
rendition,  notwithstanding  the  contract  or  cause  of  action  on  which 
it  was  founded  may  bear  a  higher  rate;  because  the  contract  is 
merged  in  the  judgment,  and  thereafter  the  law  fixes  the  interest  and 
not  the  parties.^*^  But  in  several  of  the  states,  the  statutes  are  so 
framed,  or  the  courts  have  so  construed  them,  that  a  judgment  draws 
interest  at  the  same  rate  as  the  instrument  or  cause  of  action  on 
which  it  is  founded,  provided  such  rate  of  interest  does  not  exceed 
the  highest  rate  of  legal  interest. *^^  Thus,  if  a  contract  specifies  a 
rate  of  interest,  not  beyond  the  percentage  which  the  parties  may 
legally  contract  for,  and  a  judgment  is  rendered  thereon,  it  bears 
interest  at  the  contract  rate,  and  not  at  the  rate  which  all  contracts 
carry  if  no  rate  be  stipulated  therein.***     Under  a  statute  of  this 

J 18  Slromons  v.  Garrett  McCahcm  (Kan.)  82. 

11 »  Bibeiid  V.  Liverpool  &  L.  Fire  &  Life  Ins.  Co.,  30  Cal.  78. 

120  Whereatt  v.  Ellis,  68  Wis.  61,  30  N..W.  520. 

121  Verree  v.  Hnj^hes,  11  N.  J.  Law,  91;  Hawkins  v.  Ridenhour,  13  Mo.  12."j; 
White  V.  Haflfaker,  27  111.  349;  Wayman  v.  Cochrane,  35  111.  152;  Guernsey 
Branch  of  State  Bank  v.  Kelley,  14  Ohio  St.  367;  McCutchen  v.  Dougherty,  44 
Miss.  419;  Board  County  Com'rs  Cheyenne  County  v.  Board  County  Com'rs 
Bent  County,  15  Colo.  320,  25  Pac.  508. 

122  Wilson  V.  King.  Morris  (Iowa)  106;  Lane  v.  Gluckauf.  28  Cal.  288,  87 
Am.  I>HC.  121;  Gautier  v.  English,  29  Cal.  165;  Hagood  v.  Aikin,  57  Tex.  511; 
City  of  Burrton  v.  Harvey  County  Savings  Bank,  28  Kan.  390;  State  v.  Vogel, 
1  4  Mo.  App.  187;  Neal  v.  Brockhan,  87  Ga.  130.  13  S.  E.  283;  Crook  v.  Tull, 
111  Mo.  2^3,  20  S.  W.  8;  Catron  v.  Lafayette  County,  125  Mo.  67,  28  S.  W.  331. 
As  to  construction  of  jsuch  a  statute,  with  reference  to  contracts  for  com- 
pound interest,  see  Raun  v.  Reynolds,  11  Cal.  14. 

12a  Daniel  v.  Gibson.  72  Ga.  367,  53  Am.  liep.  845. 
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kind,  where  a  contract  bears  interest  at  the  rate  of  12  per  cent., 
with  a  stipulation  for  10  per  cent,  attorney's  fees,  judgment  on  it  is 
properly  entered  for  the  sum  of  principal,  interest,  and  attorney's 
fees,  the  whole  to  bear  12  per  cent,  interest  from  its  date.***  Where 
the  interest  agreed  upon  in  the  note  or  other  contract  is  usurious, 
st^l  a  judgment  recovered  for  so  much  of  the  claim  as  is  collecti- 
ble by  law  will  bear  interest  from  its  rendition.***  It  remains  to  be 
stated  that  a  state  statute  reducing  the  rate  of  interest  thereafter 
to  accrue  and  be  payable  on  judgments  is  not  unconstitutional,  al- 
though it  may  apply  to  judgments  recovered  before  its  enactment,"* 
but  such  a  law  will  not  be  interpreted  to  apply  retroactively  to  judg- 
ments already  rendered,  unless  its  plain  terms  require  such  a  con- 
struction.*** 

I  983.    Intereat  on  I>eoi>ees  In   Eqvlty* 

Where  a  judgment  does  not  at  law  bear  interest,  equity,  following 
the  law,  will  not  give  interest.**®  But  upon  the  equity  of  a  statute 
allowing  interest  to  be  collected  upon  executions  issued  upon  judg- 
ments rendered  on  contracts  or  on  prior  judgments,  complainants  in 
chancery  are  entitled  to  interest  upon  decrees  in  similar  cases,  azul 
the  decree  should  be  so  drawn  as  to  direct  the  payment  of  intere<it, 
upon  the  amount  decreed,  until  such  amount  is  paid  according  to  the 
directions  of  the  decree,  so  that  the  interest  may  be  levied  upon  the 
execution.* *•  In  respect  to  interest,  a  decree  has  the  same  force  as 
a  judgment  when  it  contests  with  other  liens  or  claims  for  mone}. 
But  this  refers  only  to  a  decree  in  personam  binding  all  the  property 

i«*  Llano  Improvement  &  Furnace  Co.  v.  Watklns,  4  Tex.  Civ.  App.  428.  2« 
?.  W.  C12. 

i2»  Ramsey  v.  Thomas.  14  Tex.  Civ.  App.  431,  38  S.  W.  259;  Shafer  r.  Firrt 
Nat.  Bank.  53  Kan.  G14,  3G  Pac.  IdS. 

i2«  Morley  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  146  U.  8.  1(52,  13  Snp.  Gt  M.  »; 
L.  Bd,  925.     And  see,  supra,  vol.  1,  §  8. 

13T  Braner  v.  City  of  Portland.  35  Or.  471,  GO  Pac.  378. 

128  McMiUen  v.  Scott.  1  T.  tf.  Mon.  (Ky.)  150.  And  see  McAlexander  v. 
I.ee,  3  A.  K.  Marsh.  (Ky.)  4S3;  Moore  v.  Pendergrast's  Heirs,  6  J.  J.  Mareli 
(Ky.)  534;  Crocker  v.  Clements'  Adm'r.  23  Ala.  206;  Lair  v.  Jelf.  3  Dana  (Ky.' 
181;   Hunt  v.  Smith,  3  Rich.  Eq.  (S.  C.^  465. 

i2»  Ryckiuau  V.  Parkins,  5  Paige  (N.  Y.)  W3;  Stuart  t.  Hurt.  88  Va.  343.  13 
S.  E.  A3S. 
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of  the  debtor,  and  rendered  against  the  defendant  without  reference 
to  the  sale  of  particular  property  and  the  distribution  of  the  fund 
arising  therefrom.*'*  In  New  Jersey,  "decrees  in  equity  as  well  as 
judgments  at  law  universally  bear  the  legal  rate  of  interest,  without 
regard  to  the  terms  of  the  contract,  or  to  the  place  where  it  was  exe- 
cuted, whether  within  the  state  or  abroad."  *'^ 

§  984.    Componndiitg  Interest. 

It  is  held  in  some  of  the  cases  that  where  a  former  judgment  is 
sued  on,  interest  accrued  on  it  is  properly  added  to  the  principal, 
and  judgment  rendered  on  the  whole  amount  to  bear  interest  from 
the  date  of  the  last  judgment.*"*  But  there  are  also  authorities 
which  oppose  this  rule.**'  In  California,  where  the  plaintiff  in  a 
suit  on  a  judgment  recovered  against  an  intestate  in  his  lifetiifle,  has 
judgment,  interest  is  not  to  be  compounded,  but  must  be  allowed 
upon  the  sums  .in  the  judgment  sued  on,  according  to  the  legal  rates 
respectively  applicable  thereto.*'* 

§  985.    liimitatioit  of  Aotioiis  on  Jndemeiits. 

In  most,  if  not  all,  of  the  states  the  statutes  of  limitation  either 
expressly  prescribe  a  period  within  which  suits  on  judgments  must 
be  brought,  or  are  so  framed  as  to  include  such  actions  by  necessary 
implication.*"  Where  the  law  enacts  that  such  a  suit  shall  be  com- 
menced within  a  certain  number  of  years  "next  after  the  judgment 
was  entered,"  in  computing  the  time  within  which  the  action  may  be 
brought,  the  day  on  which  the  judgment  was  entered  is  to  be  ex- 

i»o  National  Bank  of  Augusta  v.  Heard,  65  Ga.  189. 

131  Wilson  V.  Marsh,  13  N.  J.  E<i.  280. 

132  HeldenLeimer  v.  Johnston,  76  Tex.  200,  13  S.  W.  46.  See,  also,  Corcoran 
V.  Doll,  32  Cal.  82;  The  Umbrla,  11  U.  S.  App.  691,  8  C.  C.  A.  181,  59  Fed.  475. 

138  Plnekney's  Adm*r  v.  Singleton,  2  Hill  (S.  C.)  343.  And  in  Re  Fuller,  1 
Sawy.  243,  Fed.  Cas.  No.  5,148,  it  was  held  that  a  stipulation  In  a  judgment 
that  the  interest  on  it  shall  bear  interest,  if  not  paid  annually,  is  void,  but 
the  judgment  itself  is  not  usurious. 

134  Quivey  V.  Hall,  19  Cal.  97. 

188  See  Mason  v.  Cronlse,  20  Cal.  211;  Kennard  v.  Alston,  62  Miss.  763; 
Succession  of  Rice,  15  La.  Ann.  649;  Reay  v.  Heazelton,  128  Cal.  335,  60  Pac. 
i)77. 
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eluded.^'*  In  New  York,  and  probably  in  some  other  states,  it  is 
held  that  after,  a  justice's  judgment  has  become  barred  by  the  statute 
of  limitations,  it  will  be  so  revived  by  a  new  promise  of  payment 
as  that  an  action  of  debt  may  be  maintained  upon  it  with  the  same 
effect  as  before  the  statute  had  attached.*'^  A  common  provision 
in  statutes  of  limitation  of  this  class  is  that  no  action  shall  be  main- 
tained upon  a  judgment  unless  commenced  within  a  certain  number 
of  years  after  the  issuance  of  the  last  execution  upon  it,  or  after  a 
motion  or  other  proceeding  to  revive  it.*'®  But  it  is  held  that  the 
issuance  of  a  writ  of  garnishment  by  the  judgment  creditor  is  not 
equivalent  to  an  execution,  so  as  to  prevent  the  running  of  the  stat- 
ute against  the  judgment.***  Nor  is  the  bringing  of  an  action  to 
enforce  payment  of  the  judgment  sufficient  to  toll  the  statute.*** 
And  where  the  law  provides  that  limitations  shall  not  run  during  the 
time  a  party  was  stayed  from  bringing  his  action  on  the  judgment 
by  any  injunction  or  order  of  court,  or  by  statutory  prohibition,  the 
bringing  of  an  action  on  the  judgment  is  not  "stayed,"  within  its 
meaning,  during  the  time  the  creditor  is  required  to  obtain  leave 
of  court  in  order  ^o  bring  suit  on  the  judgment.***  In  case  of  an 
assignment  of  a  judgment  in  favor  of  the  state,  the  statute  will  be- 
gin to  run  as  against  the  assignee  from  the  date  of  the  assignment.*** 
A  new  statute  of  limitations  may  be  made  retrospectively  applica- 
ble to  existing  judgments,  without  violating  the  constitutional  pro- 
hibitions, since  it  affects  the  remedy  merely.***  And  a  state  does 
not  withhold  from  the  judgments  of  the  federal  courts  the  credit 

i8«  Warren  v.  Slade,  23  Mich.  1,  9  Am.  Rep.  70:  Connecticut  Nat  Bank  t. 
Piiyles,  17  App.  Div.  ut)(i.  45  N.  Y.  Supp.  305.  And  see  Gait  v.  Todd,  5  App. 
D.  C.  350.     See,  per  contra.  Cook  v.  Moore,  95  N.  C.  1. 

13T  Carshore  v.  Huyck,  6  Barb.  583.  And  see  Pease  v.  Howard,  14  Jobn*. 
479. 

13  s  See  St.  Louis  Type  Foundry  ▼.  Jackson,  128  Mo.  119,  30  S.  W.  521:  Mo- 
Kinnou  v.  ^^rcGown  (Tex.  Civ.  App.i  29  S.  W.  69G;  Rowe's  Adm'r  v.  Hardy s 
Adm'r,  07  Va.  074,  34  S.  E.  025;  Tliatclier  v.  Lyons.  70  Vt-  438,  41  AtL  4:». 
(>7  Am.  St.  Rep.  G77. 

J  30  Shields  v.  Stark  (Tex.  Civ.  App.)  51  S.  W.  540. 

1*0  Swnfford  v.  Howard  (Ky.)  50  S.  W.  43. 

1*1  Osborne  v.  Undstrom,  9  N.  D.  1,  81  N.  W.  72,  46  L.  R.  A.  715,  SI  Am. 
St.  Rep.  510. 

142  Predolil  V.  O'Sulllvan,  59  Neb.  311,  80  X.  W.  903. 

148  Warner  v.  Burtle,  39  App.  Div.  91,  56  N.  Y.  Supp.  585, 
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and  efficacy  which  is  due  to  them,  in  limiting,  by  statute,  the  time 
within  which  actions  may  be  brought  on  the  judgments  of  such  courts 
in  its  own  courts.*** 

§  985a.    Mandamus  to  Enforce  Jndementfl  agalnit  Mnnloipal 

Corporationfl. 

As  a  general  rule,  the  property  of  a  municipal  corporation  neces- 
sary to  the  exercise  of  its  functions,  such  as  markets,  prisons,  town 
halls,  etc.,  or  property  which  has  been  destined  and  set  apart  by  stat- 
ute as  a  source  of  permanent  revenue  for  the  corporation,  cannot 
be  seized  or  sold  on  execution  against  it.***  Nor  can  its  taxes  or 
public  revenues  be  levied  on  under  an  execution  in  favor  of  a  private 
weditor.**"  And  in  several  of  the  states,  it  is  now  well  settled  that 
the  writ  of  execution  cannot  be  employed  at  all  when  the  judgment 
debtor  is  a  municipality.**'  In  these  circumstances,  the  legal  method 
of  enforcing  the  payment  of  a  judgment  against  a  municipal  corpora- 
tion is  by  a  writ  of  mandamus,  issuing  from  a  court  of  competent 
jurisdiction,  and  based  on  proper  proceedings,  commanding  the  of- 
ficers of  the  corporation  to  pay  the  judgment  out  of  public  funds  in 
their  hands,  or  to  levy  and  collect  taxes  sufficient  in  amount  to  dis- 
charge the  obligation.  The  writ,  as  thus  employed,  is  in  the  nature 
of  the  statutory  writ  of  execution  and  is  legally  equivalent  thereto.**" 
Accordingly,  we  find  numerous  decisions  recognizing  the  power  of 
the  courts  of  a  state  to  issue  the  writ  of  mandamus  to  compel  the 
payment  of  judgments  recovered  against  the  municipal  corporations 
of  the  state,  either  in  the  state's  own  courts  or  in  the  federal  courts 

144  Waterman  v.  Town  of  Waterloo,  69  Wis.  2(50,  34  X.  W.  137. 

145  New  Orleans  v.  Morris,  3  Woods,  103,  Fed.  Cas.  No.  10,182. 

146  reterkin  v.  New  Orleans,  2  Woods,  100,  Fed.  Cas.  No.  11,02ft. 

147  city  of  Oluey  v.  Harvey,  ."K)  111.  453,  09  Am.  Dec.  530;  Amy  v.  City  of 
Galena  (C.  C.)  7  Fed.  163;  United  States  v.  Board  of  Auditors  of  Town  of 
Ottawa  (C.  C.)  28  Fed.  407.  But  in  some  states,  the  collection  of  judgments 
asrainst  municipal  corporations  of  certain  classes,  by  means  of  the  writ  of 
execution,  is  expressly  authorized.  See  Hart  v.  City  of  New  Orleans  (C.  C.) 
12  Fed.  292;  Allen  v.  Dubois  Borough.  5  Pa.  Dist.  R.  585.  And  where  this 
lemedy  Is  authorized  by  statute,  it  is  exclusive,  and  proceedings  by  mandamus 
cannot  be  sustained.     Conun.  v.  Pease,  1  Dauph.  Co.  It.  (Pa.)  47. 

148  United  States  v.  Township  of  Oswego  <C.  C.)  28  Fed.  55. 
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sitting  within  its  borders.***  And  where  a  plaintiff  has  shown  him- 
self entitled  to  a  mandamus  to  compel  the  levy  and  collection  of  taxes 
by  a  county  to  pay  a  judgment  against  it,  he  is  entitled  to  one  which 
will  set  in  motion  all  the  machinery  necessary  to  raise  and  apply 
the  money,  including  action  on  the  part  of  all  necessary  officers."* 
But  in  regard  to  the  exigence  of  the  writ,  the  court  is  vested  with  a 
considerable  measure  of  discretion.  Thus,  where  the  amount  of  the 
tax  required  is  very  large  in  proportion  to  the  resources  of  the 
municipality,  it  is  within  the  discretion  of  the  court  issuing  the  man- 
damus to  decide  whether  it  shall  be  collected  at  one  time  or  raised 
by  successive  levies."*  And  so,  where  the  municipality  has  an 
option  to  pay  the  debt  either  by  levying  a  tax  or  by  issuing  bonds, 
a  mandamus  recognizing  the  option,  and  requiring  it  to  do  one  or 
the  other,  would  not  be  bad  for  uncertainty;  but  if  the  corporation 
has  expressly  refused  to  issue  bonds,  it  is  not  error,  when  mandamus 
issues,  to  make  it  require  absolutely  the  levy  of  a  tax.*** 

§  985b.    Same;   Power  of  Federal  Oovrts. 

When  a  judgment  has  been  recovered  in  a  federal  court  havinjr 
jurisdiction  over  the  parties  and  the  subject-matter,  against  a  city, 
county,  or  other  municipal  corporation  of  a  state,  and  the  creditor 
has  no  other  remedy  or  means  of  making  his  judgment  effective, 
he  will  be  entitled  to  a  writ  of  mandamus,  directed  to  the  proper 
officers  of  the  municipality,  requiring  them  to  pay  the  judgment  out 
of  public  funds  in  their  hands,  or  to  levy  and  collect  a  tax  sufficient 
in  amount  to  satisfy  the  judgment  and  costs.  The  writ,  in  such  a 
case,  is  in  the  nature  of  an  execution,  and  is  ancillary  and  necessary 

!*•  State  V.  Town  of  Belolt,  20  Wis.  85;  State  v.  City  of  Madison,  15  Wis. 
30;  United  States  v.  King  (C.  C.)  74  Fed.  4»3;  People  v.  Marsh,  21  App.  Dfv. 
88,  47  N.  Y.  Supp.  395;  State  ▼.  City  of  New  Orleans.  49  La.  Ann.  W«,  22 
South.  370;  White  v.  City  of  Decatur,  119  Ala.  476,  23  Sooth.  999;  State  t. 
Harris.  17  Ohio  St.  608;  Supervisors  v.  Randolph,  89  Va.  614,  16  S.  E.  r22. 
Sheridan  v.  Fleming,  93  Mo.  321,  5  S.  W.  813;  Dearing  ▼.  Shepherd,  78  Ga. 
28;  Wells  V.  Town  of  Mason.  23  W.  Va.  456;  Stevens  v.  Miller,  3  Kan.  App 
192,  43  Pac.  439;  Evans  v.  Bradley,  4  S.  D.  83,  55  N.  W.  72L 

iBo  Marion  County  v.  Coler,  21  C.  C.  A.  392,  75  Fed.  352. 

101  City  of  East  St  Louis  v.  United  States,  120  D,  S.  600,  7  Sup.  Ct  739. 
30  L.  Ed.  796;  United  States  v.  City  of  Key  West,  23  C.  C.  A.  663,  78  Fed.  S». 

102  United  States  v.  City  of  Key  West,  28  C.  C.  A.  663,  78  Fed.  8& 
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• 

lo  the  jurisdiction  of  the  federal  court  in  the  original  case.^^*  So, 
where  the  state  law  provides  specifically  for  the  auditing  of  charges 
against  a  municipality,  among  which  judgments  are  included,  and 
for  the  levy  of  taxes  to  pay  them,  auditing  a  judgment  is  a  mere 
ministerial  act,  the  performance  of  which  can  be  coerced  by  man- 
damus.^"* Further,  if  the  remedy  by  mandamus  does  not  at  first 
prove  eflFectual,  it  may  be  repeated  again  and  again  and  as  often  as 
the  occasion  requires.^""  But  when  the  writ  of  mandamus  is  thus 
resorted  to  for  the  purpose  of  compelling  a  municipal  corporation 
to  levy  a  tax,  the  federal  court  will  conform  as  much  as  possible  to 
the  state  practice  in  similar  cases.^"* 

The  rightful  pow^r  and  authority  of  the  federal  courts  in  this  par- 

< 

ticular  cannot  be  abridged  or  interfered  with  by  the  authority  of 
the  state;  manifested  either  through  its  legislature  or  its  courts. 
Thus,  if  a  statute  of  the  state  prohibits  the  issuance  of  writs  of  man- 
damus against  a  city,  it  must  be  confined  in  its  operation  to  the 
courts  of  the  state;  it  cannot  constitutionally  have  any  effect  as  to 
the  remedies  on  judgments  rendered  against  a  city  by  the  courts  of 
the  United  States.^*^  Again,  the  state  courts  have  no  more  right 
or  authority  to  interfere  with  the  enforcement  of  the  writ  of  man- 
is*  City  of  Galena  v.  Amy,  5  Wall.  705,  18  L.  Ed.  560;  United  States  v. 
City  Council  of  Keokuk,  6  Wall.  514,  18  L.  Ed.  933;  Walkley  v.  Muscatine,  G 
Wall.  481,  18  L.  Ed.  930;  Weber  v.  Lee  County,  6  Wall.  210,  18  L.  Ed.  781; 
Morgan  v.  Town  Clerk,  7*  Wall.  610,  19  L.  Ed.  208;  Butz  v.  Muscatine,  8 
Wall.  575,  19  L.  Ed.  490;  Mayor,  etc.,  of  City  of  Davenport  v.  Lord,  9  Wall. 
409,  19  L.  Ed.  704;  Rees  v.  Watertown,  19  Wall.  107,  22  L.  Ed.  72;  United 
States  V.  New  Orleans,  98  U.  S.  381,  25  L.  Ed.  225;  Cass  County  v.  Johnston, 
95  U.  S.  360,  24  L.  Ed.  416;  Knox  County  v.  Aspinwall,  24  How.  376,  16  L. 
Ed.  735;  Deuel  County  v.  First  Nat.  Bank  of  Buchanan  Co.,  30  C.  C.  A.  30, 
86  Fed.  204;  United  States  v.  Board  of  Auditors  (C.  C.)  28  Fed.  407;  Shelley 
V.  St.  Charles  County  (0.  0.)  80  Fed.  608;  United  States  v.  Judges  of  Scotland 
County  (C.  C.)  32  Fed.  714;  In  re  Copenhaver  (C.  C.)  54  Fed.  6G0;  United 
States  V.  Muscatine  County,  1  Dill.  522,  Fed.  Cas.  No.  16,538;  Jenkins  v.  Super- 
visors, 1  Hughes,  568,  Fed.  Cas.  No.  7,261;  Ex  parte  Parsons,  1  Hughes,  282, 
Fed.  Cas.  No.  10,774;  United  States  v.  Jefferson  County,  5  Dill.  310,  Fed.  Cas. 
No.  15,472;  Same  v.  Lincoln  County,  5  Dill.  184,  Fed.  Cas.  No.  15,503;  Same 
V.  Loe  County,  2  Biss.  77,  Fed.  Cas.  No.  15,589. 

15*  Lower  v.  United  States,  91  U.  S.  536,  23  L.  Ed.  420. 
IS.-'  Hees  V.  Watertown,  19  Wall.  107,  22  L.  Ed.  72. 
i.''«  WI?dom  V.  Memphis,  2  Flip.  285,  Fed.  Cas.  No.  17,903. 
1--  Hart  V.  City  of  New  Orleans  (C.  C.)  12  Fed.  292. 
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damus,  thus  issued,  by  injunction  or  by  attempting  to  replevy  prop- 
erty seized  by  the  tax  collector,  than  they  have  to  interfere  with  the 
msrshal,  when  he  is  proceeding  under  an  ordinary  writ  of  execu- 
tion.^*^® Hence,  to  a  writ  of  mandamus,  so  issuing  from  a  federal 
court,  it  is  not  an  admissible  or  sufficient  answer  that  the  respondents 
have  been  enjoined  by  a  state  court  from  doing  the  act  which  the 
mandamus  commands.*"*  Nor  is  it  a  material  circumstance  that 
the  injunction  from  the  state  court  was  issued  before  the  man- 
damus from  the  federal  court,  prohibiting  the  same  acts  which  the 
mandamus  commands,  and  still  remains  in  force.  The  mandamus, 
when  issued,  is  to  be  regarded  as  a  writ  necessary  to  the  exercise 
of  the  jurisdiction  of  the  federal  court  which  had  previously  attached, 
and  to  enforce  its  judgment,  and  hence  the  state  court  is  not  to  be 
regarded  as  in  prior  possession  of  the  case.*** 


f  985e.    Same;  Prerequisites  to  Isswaiiee  of  Writ. 

# 

In  the  federal  courts,  the  writ  of  mandamus  can  be  used  only  in 
aid  of  a  jurisdiction  w^hich  has  already  attached;  and  it  is  a  writ 
in  the  nature  of  an  execution  to  carry  into  effect  a  judgment  pre- 
viously rendered.  Further,  as  a  general  rule,  the  determination  oi 
the  validity  of  a  claim  against  a  municipal  corporation,  and  ap- 
proval of  it,  is  a  judicial  function,  before  the  recovery  of  judgment, 
and  therefore  cannot  be  coerced  by  mandamus;  but  the  albwance 
or  approval  of  the  claim,  after  judgment  upon  it,  is  a  mere  minis- 
terial act.     For  these  reasons  the  holder  of  the  claim  must  sue  on 

"stJnlteil  States  v.  Treasiiror  of  Muscatine  County,  1  Dill.  522,  Ked.  Cas. 
No.  10,538;  Apperson  v.  Memphis,  2  Flip.  3U3,  Fed.  Cas.  No.  497;  Wel»er  t. 
Leo  County,  6  Wall,  210,  18  L.  Ed.  781;  Rigp*  y.  Johnson  County.  6  Wall. 
im,  18  L.  Ed.  7as;  Mayor,  etc.,  of  City  of  Davenport  v.  I^rd,  9  Wall.  4(U  V.» 
L.  Ed.  704:  Supervisors  of  Washington  Couaty  v.  Durant,  9  WalL  4iri,  1»  1.. 
Ed.  732;    Amy  v.  Barkholder.  11  Wall.  136,  20  L.  Ed.  101. 

"•Inited  States  v.  Lee  County,  2  Biss.  77,  Fed.  Gas.  No.  15,589:  Hill  t. 
Scotland  County  Court  (C.  C.)  32  Fed.  716;  United  States  v.  King  ,0.  C.i  71 
Fed.  41  3:   Clews  v.  Lee  County,  2  Woods,  474,  Fed.  Cas.  No.  2,892. 

160  lupgs  V.  .Tohnson  County,  6  Wall.  166,  18  L.  Ed.  768;  Hawlev  r.  Fair- 
banks, Kw  IT.  s.  ,-i43^  2  Sup.  Ct.  846,  27  L.  Ed.  820:  Clews  v.  T-ee  Connty.  '2 
noods,  4i4.  Feci.  Cas.  No.  2.892:    Smith  v.  Tallapoosa  County,  2  Wiwds.  .W. 

^,r  \^!*  ^^"  ^'"^-^l^I    Supervisors  of  Washington  County  v.  Durant,  9  Wail. 
415.  19  L.  Ed.  732.  j         ^         ^ 
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it  and  recover  judgment  before  the  federal  courts  will  aid  him  to 
enforce  its  payment  by  mandamus;  and  this,  notwithstanding  the 
fact  that  the  claim  could  be  directly  enforced,  in  the  state  courts, 
by  means  of  the  writ,  without  first  reducing  it  to  judgment.^** 

Where  a  levy  of  taxes  is  desired  by  a  judgment  creditor  of  a 
municipal  corporation  for  the  payment  of  his  claim,  and  his  right 
is  based  upon  the  ordinary  status  of  a  judgment  creditor  and  the 
power  of  the  municipal  authorities  to  make  a  levy,  a  demand  upon 
the  proper  officers  for  a  levy  to  pay  the  judgment  must  be  made 
before  relief  by  mandamus  can  be  had.  But  it  is  not  necessary  that 
the  demand  should  be  to  levy  a  special  tax;  a  definite  demand  or 
request  to  levy  a  tax  to  pay  the  judgment  is  enough.^*^  And  in 
some  jurisdictions  it  is  held  that  a  demand  for  payment  is  sufficient, 
being  equivalent  to  a  demand  for  the  levy  of  a  tax;  since  the  de- 
mand of  payment  is  held  to  include  a  demand  to  do  any  particular 
thing  necessary  to  such  payment.**'  Also  a  formal  demand  for  pay- 
ment may  be  dispensed  with,  or  rendered  unnecessary,  by  long  con- 
tinued neglect  of  the  municipality  to  make  any  provision  for  the 
payment  of  judgments  against  it.  On  this  point  it  has  been  remark- 
ed: "While  it  is  generally  true  that  a  court  will  not  issue  a  man- 
damus to  compel  the  performance  of  an  act  which  it  is  merely  an- 
ticipated that  the  defendant  will  not  perform,  still,  if  the  defendant 
has  shown  by  his  conduct  that  he  does  not  intend  to  perform  the 
act,  and  that  fact  is  apparent  to  the  court,  it  would  be  a  work  of 
supererogation  to  require  that  a  demand  should  be  made  for  its 
performance."  *•* 

i«i  Greene  County  v.  Daniel,  102  U.  S.  187,  26  L.  Ed.  5)9;  Davenport  v. 
Dodge  County,  105  U.  S.  237,  26  L,  Ed.  1018;  Chlckaniing  r.  Carpenter,  106 
i:.  S.  663.  1  Sup.  Ct.  020,  27  L.  Ed.  307;  Osborne  v.  Board  of  Cx)m'rs  of  Adams 
County  (O.  C.)  7  Fed.  441;  United  States  v.  Buchanan  County,  5  Dili.  285,  Fed. 
Can.    No.   14,679. 

i«2  state  V.  City  of  Jacksonville,  22  Fla.  21;  United  States  v.  Indian 
(;rave  Drainage  Dlst,  29  C.  C.  A.  578,  85  Fed.  028. 

!•»  City  of  Cairo  v.  Everett,  107  111.  75. 

i«*  Ignited  States  v.  Board  of  Town  Auditors  of  Town  of  Brookljm,  10  Blss. 
4m,  8  Fed.  473;  Board  of  Supervisors  v.  Thompson,  10  C.  C.  A.  154,  61  Fed. 
914. 
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i  985d.    Same;    Defenses;    latpeacliBLeat  of  Jvdcateat. 

On  an  application  for  a  writ  of  mandamus  to  compel  the  pay- 
ment of  a  judgment  against  a  municipal  corporation,  the  original 
judgment  is  conclusive  of  all  matters  which  were  or  might  have  been 
set  up  in  defense  to  the  action,  and  it  cannot  be  impeached  col- 
laterally.**'  So  also,  questions  which  have  been  decided  by  courts 
of  last  resort,  on  applications  for  mandamus  to  enforce  certain  judg- 
ments against  a  municipality,  are  res  judicata^  on  a  subsequent  ap- 
plication by  the  same  party  to  enforce  a  new  judgment,  into  which 
unpaid  balances  on  the  original  judgments  have  been  merged  to- 
gether with  other  judgments,  in  so  far  as  concerns  the  remainder 
of  the  original  judgments,  though  not  as  to  the  additional  judgments 
merged  with  them.*** 

The  defense  of  limitations  may  be  interposed  on  an  application 
for  this  writ.  That  is  to  say,  when  a  judgment  has  ceased  to  be 
operative,  by  the  expiration  of  the  time  during  which  an  execution 
could  be  issued  on  it,  it  can  no  longer  be  enforced  by  mandamus.**^ 
But  the  fact  that  the  time  during  which  a  judgment  attaches  as  a 
lien  upon  real  estate  may  have  elapsed  is  no  impediment  to  the 
issuance  of  a  mandamus  tp  enforce  its  payment,  provided  the  right 
to  issue  an  execution  as  against  personalty  still  remains.***  But 
if  a  state,  with  the  deliberate  purpose  of  obstructing  the  creditor, 
repeals  a  municipal  charter,  whereby  it  results  that  there  is  no  or- 
ganization to  be  sued,  and  the  creditor  is  disabled  from  proceeding, 
the  time  of  such  obstruction  will  be  excluded  from  the  limitation  of 
the  statute,  the  legislative  intention  to  suspend  it  being  implied,  as 
in  case  of  war.  Moreover,  it  may  be  set  up  as  an  equitable  defense 
against  the  statute  in  proceedings  by  mandamus.***  A  method  is 
commonly  provided  by  which  judgments,  on  which  the  right  to  issue 
execution  is  lost,  may  he  revived;  and  this  is,  of  course,  applicable 

i«B  Supra,  §  253a,  and  cases  there  cited. 

!••  PoUce  Jury  of  Jefferson  v.  United  States,  8  C.  C.  A.  607,  60  Fed.  241* 
»«7  McAleer  v.  Clay  County  (C.  C.)  42  Fed.  665;   United  SUtes  ?.  Town- 
ship of  Oswego  (C.  C.)  28  Fed,  65. 

lo&Amy  V.  City  of  Ualena  (C.  C.)  7  Fed.  163. 
!•»  Devereaux  v.  City  of  Browns vlUe  (C.  C.)  29  Fed.  742. 
(,1450) 
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to  judgments  against  municipalities,  no  less  than  to  others.  Under 
a  statute  providing  that  judgments  may  be  revived  by  scire  facias,  a 
proceeding  to  revive  a  judgment  against  a  dty  may  be  joined  with 
an  application  for  a  mandamus  to  enforce  its  collection.^ ^*^  But  the 
right  to  the  aid  of  a  writ  of  mandamus  may  be  lost  or  impaired  by 
the  laches  of  the  creditor,  or  his  neglect  to  insist  upon  the  full 
measure  of  his  rights.  Thus,  it  has  been  held  that  a  delay  of  eight 
years  in  demanding  by  suit  the  payment  of  a  claim  against  a  county 
is  such  laches  as  will  cause  the  courts  to  refuse  a  writ  of  man- 
damus.*^^ 

fi  985e.    Same;    Ezeontioii  of  Writ. 

When  mandamus  issues  from  a  federal  court  to  compel  the  levy 
and  collection  of  taxes  to  pay  a  judgment  against  a  municipal  cor- 
poration, the  officers  to  whom  the  writ  is  directed  must  obey  it 
or  be  liable  to  punishment  for  contempt ;  and  this,  notwithstanding 
the  courts  of  the  state  have  forbidden  them  to  proceed  and  will 
punish  them  for  contempt  if  they  comply  with  the  requirement  of 
the  writ.*^'  And  if  municipal  officers  thus  refusing  to  obey  the 
mandate  of  the  federal  court  are  imprisoned  for  their  contempt, 
it  is  no  ground  for  their  release  on  habeas  corpus  that  their  con- 
tinued detention  might  seriously  interfere  with  the  collection  of  the 
county  revenues,  and  thereby  endanger  the  continuance  of  the  state 
government.  ^^* 

If  there  are  no  officers  of  the  municipal  corporation  authorized 
to  levy  and  collect  the  necessary  taxes  (or  if  their  offices  are  tem- 
porarily vacant),  the  course  which  may  be  pursued  is  not  entirely 
free  from  doubt.  But  it  is  the  generally  settled  doctrine  of  the  su- 
preme court  of  the  United  States  that,  if  the  proper  officers  of  the 
corporation  neglect  or  refuse  to  obey  a  writ  of  mandamus  requiring 

iTo  Oity  of  Houstou  v.  Emery,  76  Tex.  282,  13  S.  W.  204.  Aud  see  Wonderly 
V.  Lafayette  County  (C.  C.)  74  Fed.  702. 

iTi  state  V.  Appleby,  25   S.   C.  100. 

17 1  United  States  v.  Silverman,  4  Dill.  224,  Fed.  Caa.  No.  16,288;  Presi- 
dent V.  City  of  Elizabeth  (C.  C.)  40  Fed.  799;  United  States  v.  Buchanan 
<:ounty.  5  Dill.  285,  Fed.  Cas.  No.  14,679;  United  States  v.  Lee  County,  2 
Biss.   77,  Fed.  Cas.  No.   15,589. 

178  In  re  Copenhaver  (C.  C.)  64  Fed.  6G0. 
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them  to  levy  and  collect  taxes  to  pay  a  judgment,  or  if  there  are 
no  officers  authorized  to  perform  these  duties,  it  is  not  within  the 
power  of  a  federal  court  to  appoint  its  own  marshal  or  other  officer 
to  execute  the  writ,  unless  such  a  power  may  be  derived  from  some 
law  of  the  particular  state  and  the  adoption  of  such  law  by  the 
federal  courts  as  authorized  by  the  Revised  Statutes.  "This  power 
to  impose  burdens  and  raise  money,"  it  is  said,  "is  the  highest  attri- 
bute of  sovereignty,  and  is  executed,  first,  to  raise  money  for  pub- 
lic purposes  only,  and,  second,  by  the  power  of  legislative  authority 
only.  It  is  a  power  that  haa  not  been  extended  to  the  judiciary. 
Especially  is  it  beyond  the  power  of  the  federal  judiciary  to  assume 
the  place  of  a  state  in  the  exercise  of  this  authority  at  once  so  deli- 
cate and  so  important."  ^^*     If,  therefore,  the  municipal  authorities* 

i74Rees  V.  Watertown,  19  Wall.  107.  22  L.  Ed.  72.  And  see  Barkley  t. 
Levee  Com'rs,  93  U.  S.  258,  23  L.  Ed.  893;  Heine  v.  Levee  Oom*r8,  19  WalL 
055,  22  L.  Ed.  223.  While  the  federal  coarts  will,  in  proper  cases,  conipt'I 
the  agents  of  a  Htate  to  set  in  motion  machinery  existing  under  state  anthor* 
Ity  for  the  collection  of  taxes,  those  courts  will  themselves  neither  create  the 
machinery  nor  Invest  any  person  with  power  to  use  the  same.  O'Brien  t. 
WheeJock  (C.  C.)  78  Fed.  673.  In  the  case  of  Wrfch  v.  Ste.  Genevieve,  1  Dill. 
130,  Fed.  Gas.  No.  17,372,  the  court  appointed  its  marshal  a  special  commlH- 
sloner  to  assess,  levy,  and  collect  the  tax;  but  this  action  was  disapproved  in 
Rees  v.  Watertown.  19  Wall.  107,  22  L.  Ed.  72,  A  similar  course  was  aUowevl 
to  be  valid  and  correct  in  Supervisors  of  Lee  County  v.  Rogers,  7  WalL  ITTi. 
19  L.  Ed.  1(32,  but  this  case  arose  in  Iowa,  and  the  proceeding  was  taken  br 
the  express  authority  of  a  statute  of  that  state,  which  gave  to  the  comets 
power  to  appoint  a  person  to  levy  and  collect  the  tax  when  the  proper  offl«-er 
rofu!«ed  to  obey  a  writ  of  niandainns  requiring  hlni  to  perform  that  duty;  and 
this  practice,  thus  prescribed  by  a  law  of  the  state,  had  been  adopted,  or 
could  be  adopted,  by  the  federal  courts  sitting  within  the  state,  under  Rev. 
St.  U.  S.  $  916.  There  is  also  some  authority  for  the  position  that  the  federal 
com't  may  appoint  its  marehal  to  collect  a  tax  which  has  been  already  duly 
levied  or  assessed,  tills  being  merely  a  ministerial  duty.  See  United  Suti'si 
v.  Treasurer  of  Muscatine  County,  1  Dill.  522,  Fed.  Cas.  No.  1«.53S.  And  in 
Tost  V.  Taylor  County,  2  Flip.  518,  Fed.  Ca.s.  No.  11,302,  It  appeared  that  cer- 
tain holders  of  bonds  Issnoil  by  a  county  In  aid  of  a  railroad  had  re<^>verp«i 
Judgments  in  the  federal  court  for  overdue  Interest.  Mandamus  was  issued  to 
the  proper  officers  of  the  county  requiring  them  to  assess  and  collect  taxes  to 
pay  these  judgments.  An  assessment  of  taxes  was  duly  made  and  reiMrted 
to  the  court,  but  the  officers  also  reported  that  they  were  not  able  to  find  any 
qualified  person  to  accept  the  office  of  collector  and  collect  the  taxes.  The 
court  then  appointed  a  receiver,  and  gave  him  authority  to  collect  the  tax: 
but  he  was  soon  Induced,  by  threats  of  violence,  to  resign  his  position.  There- 
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refuse  to  make  the  levy,  the  remedy  is  to  constrain  them  by  attach- 
ment, as  for  contempt,  not  to  appoint  new  officers ;  and  if  there  are 
no  municipal  officers  who  can  make  the  levy,  the  judgment  creditor 
is  in  fact  without  a  remedy,  and  can  only  apply  to  the  legislature  for 
relief. ^^*  Where  officers  of  a  municipality  have  resigned  in  order 
to  avoid  auditing  and  paying  a  judgment  against  the  corporation, 
it  is  not  a  sufficient  return  to  an  alternative  writ  of  mandamus 
that  the  respondents  had  resigned.  If  it  does  not  also  appear  that 
their  successors  have  been  elected  or  appointed,  and  qualified,  they 
will  be  ordered  to  audit  the  judgment.*^®  But  if  the  governor  of 
the  state  refuses  to  appoint  a  receiver,  authorized  by  statute  to  col- 
lect the  taxes  already  levied  by  a  municipal  corporation  whose  char- 
ter has  been  repealed,  a  federal  court  will  not  undertake  to  compel  an 
appointment  by  mandamus,  because  the  writ  will  not  be  issued  where 
it  is  likely  to  be  nugatory  and  cannot  be  enforced,^^' 

$  985f.    Same;   Effect  of  Itimitatioa  of  TaziBs  Power  of  Mnnloipmlity. 

When  a  municipal  corporation  is  created,  the  power  of  taxation 
is  vested  in  it  as  an  essential  attribute,  for  all  the  purposes  of  its 
existence,  unless  its  exercise  is  in  express  terms  prohibited.  When 
authority  to  borrow  money  or  incur  an  obligation  in  order  to  ex- 
ecute a  public  work  is  conferred  upon  a  municipal  corporation,  the 
power  to  levy  a  tax  for  its  payment  accompanies  it,  without  any  spe- 

upon  the  judgmeut  creditors  filed  their  bill  in  equity  against  the  county  and 
several  of  the  most  prominent  tax  payers  therein,  and  it  was  held  that  the 
court  would  take  jurisdiction,  and  would  direct  the  defendants  to  pay  their 
taxes  into  the  registry  of  the  court,  to  be  applied  in  satisfaction  of  tlie  judg- 
uicuta,  and  execution  would  be  issued  against  each  defendant  debtor  who  did 
not  so  pay  within  90  days;  and  if  the  sums  thus  collected  were  not  sufficient, 
a  receiver  would  again  be  appointed,  authorized  to  collect  the  taxes  from 
property  holders  not  parties  to  the  cause,  and  if  they  would  not  pay  within 
a  reasonable  time,  the  receiver  would  be  instructed  to  bring  them  before  the 
court  by  ancillary  petition. 

175  Barkley  v.  Levee  Com'rs,  93  U.  S,  258,  23  L.  Kd.  893. 

170  United  States  v.  Badger,  6  Hiss.  308,  Fed.  Cas.  No.  14,493.  And  see 
Gorsas  v.  Blackburn,  14  Ohio,  252. 

i7TDevcreuux  v.  City  of  BrownsviUe  (C.  C.)  29  Fed.  742. 
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cial  mention  that  such  power  is  granted.*^*  Hence  it  would  seem 
to  follow  that  unless  municipal  taxation  beyond  a  certain  limit  is 
expressly  forbidden,  it  is  no  defense  to  an  application  for  man- 
damus that  taxation  up  to  that  limit  has  already  been  laid.  But  the 
writ  of  mandamus  will  not  issue  to  compel  the  officers  of  a  mu- 
nicipal corporation  to  levy  a  greater  tax  than  they  are  allowed  by 
the  law  of  the  state  to  levy,  nor  to  compel  the  levy  of  a  special  tax. 
when  they  have  already,  in  the  general  levy,  exercised  the  taxing 
power  of  the  municipality  to  the  limit  allowed  by  its  charter  or  the 
laws  of  the  state. *^*  But  although  it  appears  that  the  estimate  of 
municipal  expenses  is  sufficient  to  exhaust  the  revenue  which  the 
corporation  is  allowed  to  raise  by  taxation,  yet  if  it  appears  that 
such  expenses  can  be  reduced  by  judicious  management,  and  a  por- 
tion of  the  revenues  applied  to  the  payment  of  judgment  creditors, 
that  course  ought  to  be  pursued,  and  the  court  may,  by  mandamus, 
require  that  it  shall  be  pursued."**  And  when  the  limitation  on  the 
taxing  power  of  a  municipal  corporation  renders  it  impossible  to 
raise  sufficient  by  a  single  levy  to  pay  off  a  judgment  which  is  made 
the  basis  of  an  application  for  mandamus,  it  is  competent  for  the 
court  to  order  that  additional  levies  be  made  from  year  to  year  until 
the  entire  indebtedness  is  discharged.^*^ 

Where  a  state  has  authorized  a  municipal  corporation  to  enter 
into  a  contract  and  to  exercise  the  power  of  local  taxation  to  an 
extent  necessary  to  meet  its  engagements,  the  power  thus  given 
cannot  be  withdrawn  until  the  contract  is  satisfied;  and  the  state 
has  no  power  to  impair  the  obligation  of  the  contract  by  taking  away 
the  taxing  power  of  the  corporation,  or  so  reducing  it  as  to  leave  it 
inadequate  to  satisfy  the  requirements  of  the  contract;  and,  the  con- 

178  United  States  v.  New  Orleans.  98  U.  S.  381.  25  L.  Ed.  225.  Compare 
Board  Com'rs  Grand  County  v.  King,  14  C.  C.  A.  421,  67  Fed.  202. 

1T9  Supervisors  of  Carroll  County  v.  United  States,  18  WaU.  71,  21  L.  Ed. 
771;  United  States  v.  Macon  County,  99  U.  S.  582,  25  L.  Ed.  331;  United 
States  V.  Clark  County,  95  U.  S.  769,  24  L.  Ed.  W5;  Louisiana  v.  United 
States,  103  U.  S.  !2S9,  26  L.  Ed.  358;  Clay  County  v.  McAleer,  115  U.  S.  616. 
6  Sup.  Ct.  199,  29  L.  Ed.  482;  Stewart  v.  .lefferson  Police  Jury,  116  U.  S. 
135,  6  Sup.  Ct.  332.  29  L.  Ed.  588;   State  v.  Sheldon,  53  Neb.  365.  73  X.  W.  0J)4. 

ist-  Deuel  County  v.  First  Xat.  Bank,  30  C.  C.  A.  30,  86  Fed.  26i. 

181  Coy  V.  Lj-ous  City,  17  Iowa,  1,  85  Am.  Deo.  539. 
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tract  or  oMigation  having  been  reduced  to  judgment,  a,  federal  court 
can  proceed  by  mandam.us  to  enforce  its  payment,  as  if  no  such  re- 
strictive legislation  had  ever  been  attempted.^®* 

i«2Von  Hoffman  v.  Quincy,  4  Wall.  535,  18  L.  Ed.  403;  Glty  of  Galena 
V.  Amy,  6  Wall.  705,  18  L.  Ed.  560;  Memphis  v:  United  States,  97  U.  S.  293, 
24  L.  Ed.  920;  Wolff  v.  New  Orleans,  103  U.  S.  358,  2(5  L.  Ed.  395;  Nelson 
V.  St.  Martin's  Parish,  111  U.  S.  716,  4  Sup.  Ct.  648,  28  L.  Ed.  574;  United 
States  V.  Port  of  Mobile,  4  Woods,  536,  12  Fed.  768. 
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PAYMENT  AND  SATISFACTION  OF  JUDGMENTS. 

Part  L    Payment  bt  Judgmknt-Dsbtob. 

S  9S6.  To  Whom  Payment  may  be  Made. 

987.  Medium  of  Payment. 

088.  Tender. 

989.  Payment  of  Less  than  Whole  Amount. 

990.  Evidence  of  Payment. 

991.  Keeping  Judgment  Alive  after  Payment 

Part  II.    Presumption  of  Payment  from  Lapse  of  Time. 

992.  Common  Law  Presumption. 

993.  Evidence  to  Rebut  Presumption. 

994.  Lapse  of  Less  than  Twenty  Years. 

Part  III.    Payment  by  Joint  Party  ob  Third  Person. 

995.  Parties  Jointly  Liable. 
990.    Payment  by  Surety. 

997.  Release  of  Garnishee  by  Payment  of  Principal  Judgment 

998.  Payment  by  Sheriff. 

999.  Payment  by  Stranger. 

Part  IV     Set-Off  of  Judgment  against  Judgment. 

1000.  Power  to  Order  Set-Off  of  Judgments. 

1001.  Judgments  of  Different  Courts  may  be  Set  Off. 

1002.  Where  the  Motion  should  be  Made. 

1003.  Moving  Party  must  be  Real  Owner  of  Judgment 

1004.  Mutuality  of  Parties  Required. 

1005.  Requisites  of  Judgments  to  be  Set  Off. 

Part  V.    Satisfaction  by  Proceedings  on  Final  Pbocs8L 

1006.  Levy  on  Real  Estate. 

1007.  Levy  on  Personalty. 

1008.  Satisfaction  by  Levy  is  not  Absolute. 

1009.  Release  of  Property  on  Forthcoming  Bond; 

1010.  Sale  on  Execution. 

1011.  Taking  Defendant  on  Ca.  Sa. 

1012.  Discharge  of  Defendant  from  Custody. 

1013.  Cumulative  Judgmiiuts. 
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Part  VL    EMTiiT  of  Batibfactioh  or  tub  Rboobd. 

1011.  Entry  of  Satisfaction  when  Ordered. 

1015.  Nature  and  Effect  of  Entry. 

101(3.  Striking  off  Mistaken  or  Fraudulent  Entry. 

1017.  Release  and  Discharge  of  Judgment 

Part  I.     Payment  by  Judgment-Debtor* 

I  986.    To  W^om  PaymeBt  may  be  Made. 

Payment  of  a  judgment  must  be  made  to  the  real  owner  of  the 
judgment,  or  to  some  one  authorized  in  law  or  fact  to  receive  the 
money  for  him.  The  party  who  has  the  exclusive  right  to  merge  a 
claim  into  a  judgment,  and  after  judgment  to  make  the  money  on  an 
execution,  must  be  regarded  in  law  as  the  owner  of  the  judgment.* 
In  case  there  are  several  plaintiffs  in  the  judgment,  payment  may  be 
made  to  either,  with  the  effect  of  discharging  the  whole  obligation.* 
Where  a  judgment  is  tkken  in  the  name  of  one  who  is  merely  a  nom- 
inal party  thereto,  a  payment  by  a  garnishee  of  the  debtor  to  the 
real  party  in  interest  will  operate  to  discharge  the  judgment."  We 
have  already  seen  that  in  case  of  an  assignment  of  the  judgment,  the 
debtor  must  be  notified.  Any  payment  made  by  him,  before  such 
notice,  to  the  original  creditor  is  valid.*  The  payment  of  a  judgment 
or  decree  to  the  attorney  of  record  who  obtained  it,  before  his  author- 
ity is  revoked  or  before  due  notice  of  such  revocation  is  given  to  the 
defendant,  is  valid  and  binding  on  the  plaintiff,  so  far  at  least  as  the 
defendant  is  concerned."     Payment  may  also,  as  a  matter  of  course, 

1  Lacey  v.  Waples.  28  La.  Ann.  158;  Wills  v.  Chandler  (C.  C.)  2  Fed.  273; 
Md-vine  v.  Parker,  18  Ala.  241.  Where  money  is  paid  into  court  on  a  judg- 
ment which  different  persons  claim  to  own,  and  there  are  material  quefltions 
of  fact  in  dispute,  the  court  may  award  an  issue  to  determine  the  ownership. 
Mahon  t.  Rosenkrantz,  8  Kulp  (Pa.)  334. 

2  Erwin  v.  Rutherford,  1  Yerg.  (Tenn.)  109;  American  Fire  Ins.  Co.  v.  Land- 
fare,  56  Neb.  482,  70  N.  W.  1068. 

3  Mntter  v.. Phillips,  52  Iowa,  232,  3  N.  W.  49. 

*  Supra,  fi  950.  And  see  The  Lulie  D.,  4  BIss.  249,  Fed.  Cas.  No.  8,002; 
Soymour  v.  Smith,  17  Abb.  N.  C.  (N.  Y.)  387.  A  payment  on  a  judgment  to 
the  original  judgment  creditor,  after  notice  of  an  assignment  to  other  par- 
tics,  is  no  defense  to  the  enforcement  of  such  judgment.  Moore  v.  R?d  (Miss.) 
22  South.  048. 

5  Yoakum  v.  Tilden,  3  W.  Va.  167,  100  Am,  Dec.  738;  Harper  v.  Harvey, 
2  LA  W  JUDG.-02  (1457) 
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be  made  to  an  agent  of  the  plaintiff  duly  authorized  to  collect  the 
judgment,®  or  to  the  prochein  ami  of  an  infant  plaintiff  who  has  no 
regular  guardian.^  The  debtor  may  also  pay  the  money  to  the  clerk 
of  the  court  before  an  execution  issues,  or  after  the  execution  has 
been  returned,  but  the  clerk  has  no  authority  to  receive  payment 
while  the  execution  is  in  the  hands  of  the  sheriff.*     Nor  has  the  clerk 

4  W.  Va.  539;  Baltimore  &  O.  R.  CJo.  v.  Fitzpatrick,  36  Md.  1519;  Bwckett 
V.  Norton,  4  Conn.  517,  10  Am.  Dec.  179;  Wilkinson  v.  HoUoway,  7  Leigh 
(Va.)  277.  See  Myers  v.  Zeek.  151  Pa.  423,  25  AU.  106;  Femghnan  v.  City  of 
Elizabeth,  58  N.  J.  Law,  309,  33  Atl.  212.  The  appearance  of  an  attorney 
in  a  case,  and  the  satisfaction  of  the  Judgment  by  him,  are  presumed  to  be 
by  authority  of  the  client;  and  such  a  satisfaction  will  not  be  stricken  off 
years  afterwards,  when  the  attorney  is  dead,  on  the  ground  of  his  want  of 
authority  in  the  premises.  Miller  v.  Preston,  154  Pa.  63,  25  Atl.  1041.  But 
if  nothing  appears  of  record  to  show  any  authority  on  the  part  of  an  attorney 
claiming  to  represent  the  Judgment  creditor,  a  person  paying  to  bim  the 
amount  of  the  judgment  must  exercise  care  and  prudence  in  ascertaining  the 
extent  of  the  attorney's  authority;  if  he  fails  to  make  proper  inquiries,  be 
pays  the  money  at  his  own  peril.    Ely  y.  Lamb,  10  Pa.  Go.  Ct.  R.  209. 

«  See  Miller  v.  Preston,  154  Pa.  63,  25  Ati.  1041;  Vermont  Loan  &  Tnwt 
Co.  V.  McGregor  (Idaho)  53  Pac.  399.  The  parol  assignment  of  a  Judgment 
constitutes  the  assignee  an  agent  for  the  plaintiff,  and  payment  to  such  agent 
discharges  the  Judgment.  Bartlett  v.  Yates,  52  N.  G.  615.  In  a  case  where  a 
party  against  whom  a  bank  had  obtained  a  Judgment  subsequently  deposited 
money  with  a  branch  of  the  bank,  which  was  lost  by  the  insolvency  of  the 
bank,  and  the  Judgment  passed  by  assignment  to  plaintiff,  it  was  hM  that 
the  deposits  did  not  extinguish  the  Judgment,  nor  could  they  be  allowed  89 
a  set-off  against  the  Judgment  in  the  hands  of  the  assignee.  Spilman  t. 
Payne,  84  Va.  435,  4  S.  £.  749.  Where  a  stranger  represents  by  a  foiged 
memorandum  that  he  is  plaintiff^s  agent,  and  thus  employs  an  attorney  to 
satisfy  the  Judgment,  who  thereupon  satisties  It,  and  the  stranger  embendc'^ 
the  money,  if  the  plaintiff  is  not  in  any  fault,  the  defendant  must  bear  Uk* 
loss.     Guiles  V.  Mumiy,  22  Pa.  Go.  Gt.  R.  99. 

7  Morgan  v.  Thome,  7  Mees.  &  W.  400;  Collins  v.  Brook,  4  Hurl.  &  N.  270. 

8  Bynum  v.  Barefoot,  75  N.  C.  576;  Hawkeye  Ins.  Co.  v.  Luckow,  76  Iowa. 
21,  39  N.  W.  923;  Haynes  v.  Wheat,  9  Ala,  239;  Portland  Const.  Co.  t.  O'Nell 
24  Or.  59,  32  Pac.  70a  But  in  several  of  the  states  it  is  held  that  the  derk 
of  the  court  has  no  right  to  receive  money  from  the  defendant  in  satisfaction 
of  a  Judgment,  without  special  authority.  Seymour  v.  Haines,  104  IlL  5r»7: 
Lewis  V.  Cockrell,  31  111.  App.  476;  Durant  v.  Gabby,  2  Mete.  (Ky.)  91;  Baker 
V.  Hunt,  1  Wend.  (N.  Y.)  103;  Wells  v.  Baird.  3  Pa.  3.J1.  And  see  Uendry  t, 
Beullsa,  37  Fla.  GOi).  20  South.  800,  34  L.  R.  A.  283.  Where  a  decree  require 
the  payment  of  a  certain  sum  to  "complainant"  within  a  certain  time  oader 
pain  of  forfeiture,  a  deposit  of  such  sum  with  the  register  of  the  tx)urt  b 
not  a  (iompliunce  therewith.    Lewis  v.  Kean,  102  Mich.  6U5,  01  N.  W.  63. 
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the  power  to  receive  payment  of  the  debt  before  it  has  been  reduced 
to  judgment.  But  if  he  receives  the  money  and  retains  it  until 
after  judgment,  and  by  some  plain  and  unequivocal  act  shows  an  in- 
tention to  hold  the  money  in  his  official  capacity  and  apply  it  to  the 
payment  of  the  judgment,  the  judgment  will  be  discharged.*  If  the 
debtor  pays  the  amount  of  the  judgment  to  the  sheriff,  who  holds 
an  execution  for  its  collection,  he  is  entitled  to  have  the  judgment 
entered  satisfied,  although  the  creditor  never  receives  the  money.^^ 
But  payment  to  a  sheriff  when  he  has  no  writ  in  his  hands  authorizing 
a  levy,  will  not  discharge  the  debt.^^  Payment  to  a  deputy  sheriff, 
who  holds  the  judgment  and  assumes  the  right  to  receive  payment, 
does  not  release  the  debtor  from  liability,  unless  the  deputy  is  au- 
thorized by  a  judicial  mandate  to  proceed  to  collect  and  acquit  the 
debtor,  or  the  collection  is  made  by  the  deputy  as  agent  of  the 
plaintiff,  irrespective  of  office.^ ^  Where  a  judgment-debtor  has  had 
no  notice  of  the  transfer  and  subrogation  of  record  of  the  judgment  to 
a  third  party,  payment  by  him  of  the  amount  of  the  judgment,  under 
process  of  garnishment,  to  a  creditor  of  the  judgment-plaintiff,  will 
discharge  the  debt.^*  And  so  also  where  the  assignment  was  en- 
tirely void.^*  And  generally,  if  the  judgment  debtor  has  been  com- 
pelled, by  garnishment,  to  pay  a  debt  of  his  judgment  creditor,  the 
amount  so  paid  should  be  allowed  as  a  credit  on  the  judgment.^* 

fi  987.    Medinm  of  Payment* 

The  owner  of  a  judgment  may  receive  property,  securities,  or  any 
other  thing  of  value  in  satisfaction  of  the  same,  if  he  so  chooses,  and 
when  he  has  once  accepted  any  substitute  for  money,  his  acceptance 
becomes  irrevocable.^*    Thus  a  judgment  may  be  satisfied,  the  cred- 

»  Governor  v.  Read,  38  Ala.  252. 

10  Beard  v.  Millikan,  68  Ind.  231. 

11  Lofland  v.  Jefferson,  4  Har.  (Del.)  303;  Irwin  v.  McKee,  25  Ga.  616; 
Wyer  v.  Andrews,  13  Me.  168,  29  Am.  Dec.  497. 

12  Bailey  v.  Hester,  101  N.  C.  538,  8  S.  E.  164. 

i3Drumm  v.  Sherman,  20  Lji.  Ann.  96.  The  rule  is  otherwise  In  New  Yorli. 
Robinson  v.  Weeks,  6  How.  Prac.  161;  Richardson  v.  Ainsworth,  20  How. 
Prac.  530. 

1*  Lawrence  v.  Martin,  22  Cal.  173. 

16  Brandenburgh  v.  Beacli  (Ky.)  32  S.  W.  168. 

3  6  Lyon  V.  Northnip,  17  Iowa,  314;   Ives  v.  Phelps,  16  Minn.  451  (Gil.  407); 
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itor  assenting,  by  the  giving  of  a  note  secured  by  a  deed  of  trust 
on  land,**  or  a  check  of  a  third  party,*'  or  a  bond  and  mortgage  on 
real  estate,**  or  drafts  fof  various  amounts  due  at  stated  different 
times.**  But  the  consent  of  the  creditor  to  a  substituted  medium  cf 
payment  must  be  unequivocally  manifested.  His  mere  acceptance  of  a 
note  for  the  full  amount  of  the  judgment  does  not  operate  to  satisfy  or 
discharge  the  judgment,  unless  it  is  expressly  so  agreed'.'*  Hence  a 
note  given  by  the  judgment-debtor  to  the  creditor  for  <he  amount 
of  the  debt,  but  designed  only  to  fix  the  time  for  payment,  and  after 
maturity  returned  to  the  maker,  is  no  satisfaction  of  the  judgment.*' 
But  it  seems  that  if  the  plaintiff,  on  receiving  collateral  security  for 
his  judgment,  covenants  and  agrees  never  to  enforce  it,  this  will  op- 
erate as  a  discharge  of  the  judgment."  While  the  plaintiff  himself 
possesses  this  right  of  accepting  payment  otherwise  than  in  money, 
at  his  option,  no  one  else  can  exercise  that  option  for  him.  His  at- 
torney cannot  be  supposed  to  possess  the  power.  On  the  contrar>\ 
the  debtor  must  affirmatively  prove  that  the  attorney  was  directly 
authorized  to  accept  payment  in  that  which  was  substituted  for 
money.'*  And  it  is  well  settled  that  a  sheriff  or  other  collecting 
officer  has  no  power  to  receive  anything  in  satisfaction  of  a  claim 
placed  in  his  hands  for  collection  but  money,  or  bank  notes  cir- 

Weston  ▼.  Clark,  37  Mo.  572.  See  PresJdent,  etc.,  of  Planters'  Bank  t.  Calvit. 
3  Smedes  &  M.  (Miss.)  143,  41  Am.  Dec.  6ia.  Potter  v.  Hartnett,  148  Pa.  15. 
23  Atl.  1007;  Musser  v.  Gray  (Cal.)  31  Pac.  568.  Bat  property  delivered  by 
the  debtor  to  the  creditor  subseqaent  to  the  rendition  of  a  Judgment  is  not 
a  part  payment,  unless  both  the  delivery  and  the  receipt  were  with  the 
intention  that  it  shoald  be  such,  since  a  tender  cannot  be  made  in  goods. 
Lofland  v.  ifcDauiel,  1  Pennewill  (Del.)  416,  41  Atl.  882.  The  acceptance  of 
Confetlerate  money,  daring  the  Civil  War,  In  payment  of  a  judgment,  con«tl- 
tutrd  a  valid  settlement.  Hendry  y.  Benllsa,  37  Fla.  609,  20  Sooth.  80O,  34 
L.  U.  A.  283. 

IT  Bushong  V.  Taylor,  82  Mo.  660. 

18  Lyon  T.  Northrop,  17  Iowa.  314. 

i»  La  Farge  v.  Herter,  11  Barb,  (N.  Y.)  159. 

«c»  W'oolfolk  T.  Dopelos,  24  La.  Ann.  lJi9. 

=  1  Bijrgs  V.  Goodricli,  74  Mo,  198;   McCoy  v.  Hazlett,  14  Kan.  430;  Schneider 
V.  Meyer,  .'>0  Mo.  475. 

««  Schneider  v.  Meyer,  56  Mo.  475. 

«»  Chambers  v.  McDowell,  4  Ga.  185. 

24  portis  V.  Ennls.  27  Tex.  574.    See  Kallander  v.  Neidhold,  112  MlIi.  " ..», 
70  N.  W.  892. 
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culating  as  such,  without  authority  from  the  plaintiff.  A  payment 
in  any  other  way  is  no  satisfaction  of  the  judgmenti  and  the  plaintiff 
may  proceed  against  the  debtor.'* 

i  988.    T«p4ess. 

It  IS  held  that  a  tender  by  a  judgment-debtor  to  the  judgment- 
creditor  of  the  full  amount  of  the  debt,  in  a  currency  which  the  cred- 
itor is  required  by  law  to  receive,  is  not  of  itself  a  satisfaction  of  the 
judgment  or  a  discharge  of  its  lien.  The  remedy  of  the  debtor,  if 
the  tender  is  refused,  is  to  apply  to  the  court  to  restrain  the  sale 
under  execution  and  enter  satisfaction  of  the  judgment.** 

fi  989.    Paymeat  of  I«eM  tliaa  Wlaola  Aatovrnt. 

It  IS  held  in  some  of  the  cases,  following  the  rule  of  the  common 
law,  that  a  part  payment  of  a  judgment,  under  a  parol  agreement 
that  such  payment  shall  be  accepted  as  full  satisfaction,  does  not 
discharge  the  judgment ;  *^  although  the  case  is  otherwise  if  the 
agreement  is  evidenced  by  a  sealed  instrument  acknowledging  satis- 
faction.^* But  there  are  numerous  other  authorities  which  hold  that 
compromise  and  part  payment  of  a  judgment,  on  a  verbal  agree- 

SB  Draper  v.  State,  1  Head  (Tenn.)  262;  Crutchfield  y.  Robios^  5  Humph. 
(TeitD.)  15,  42  Am.  Dec.  417;  Heald  v.  Bemiett,  1  Doug.  (Micb.)  513;  Mitcbell 
T.  Hockett.  25  Gal.  539,  85  Am.  Dec.  151;  Aicardl  y.  Bobbins,  41  Ala.  541,  91 
Am.  Dec.  614;  Ellis  y.  Smith,  42  Ala.  349;  Codwlse  v.  Field,  9  Johns.  (N.  Y.) 
2<j:J.    Compare  Trigg  y.  Harris,  49  Mo.  176. 

««  Lincoln  Sav.  Bank  y.  Swing,  12  Lea  (Tenn.)  598;  Campion  y.  Friedberg, 
55  III.  App.  450;  Bother  y.  Monaban,  GO  Minn.  186,  62  N.  W.  263;  Thompson 
V.  McMillan,  89  Tenn.  110,  14  S.  W.  439;  Ferrea  y.  Tubbs,  125  Cal.  687,  58 
Pac.  308. 

27  Deland  y.  Hiett,  27  Cal.  611,  87  Am.  Dec.  102;  Weber  y.  Couch,  134 
Mass.  26,  45  Am.  Bep.  274;  Garvey  y.  Jarvis,  54  Barb.  (N.  Y.)  179;  Mc- 
Arlbur  y.  Dane,  61  Ala.  539.  A  judgment  debtor  is  not  entitled  to  haye  the 
judgment  sntishcd  on  payment  of  the  amount  of  the  judgment,  where  the 
amount  of  the  costs  is  not  Inserted,  where  he  made  no  motion  to  require 
the  prevailing  party  to  haye  the  costs  taxed.  Stakke  y.  Chapman,  13  S.  D. 
2<3>.  S3  N.  W.  261.  See  Maxton  y.  Mount,  86  111.  App.  187.  But  where  the 
doft^ndant  is  liable  for  nominal  damages  only,  the  payment  by  him  of  the 
costs  may  be  considered  a  suflacient  payment  of  the  judgment.  Boardman 
y.  ^larshalltown  Grocery  Co.,  100  Iowa.  445,  75  N.  W.  343. 

28  Beers  v.  Ilendriekson,  45  N.  Y.  665. 
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ment  that  the  same  shall  discharge  it  in  full,  will  operate,  especially 
under  equitable  circumstances,  as  a  discharge  of  the  judgment.'* 
Thus,  in  one  of  the  cases  cited  it  was  said:  "Whether  the  ancient 
rule,  that  a  payment  of  a  part  is  not  a  satisfaction  of  an  entire  de- 
mand, be  in  force  or  not,  it  seems  to  us  that  where  the  right  of  ap- 
peal from  a  judgment  has  not  lapsed,  and  the  debtor  is  in  a  condi- 
tion and  about  to  take  such  appeal,  but  at  the  instance  of  the  creditor, 
and  with  money  borrowed  from  third  parties  with  the  knowledge 
and  at  the  request  of  the  creditor,  pays  him  a  portion  of  the  amount 
of  the  judgment  under  an  agreement  that  it  shall  be  in  full,  the  en- 
tire judgment  is  satisfied."  ••  And  it  is  certain  that  payment  of  part 
of  a  judgment,  together  with  an  additional  consideration,  either  in 
the  shape  of  an  article  of  value,' ^  or  of  the  doing  or  procuring  some 
act  which  is  a  burden  or  inconvenience  to  the  defendant  and  a  pos- 
sible benefit  to  the  plaintiff,**  is  sufficient  to  support  the  latter's 
agreement  to  release  the  entire  judgment.  A  defendant  in  a  litigated 
case  who  has  consented  to  a  judgment  for  a  certain  sum  agreed  upon 
as  fixing  the  real  amount  of  the  plaintiff's  debt  or  damages,  cannot 
satisfy  the  judgment  by  the  payment  of  a  smaller  sum,  on  the  ground 
that  there  was  a  prior  or  contempMDraneous  parol  agreement  that 
such  smaller  sum  should  be  received  in  full  satisfaction  of  the  judg- 
ment.'* An  attorney  has  no  authority,  by  virtue  of  his  general  re- 
tainer, to  accept  anything  less  than  the  full  amount  of  the  judgment, 
nor  to  bind  his  client  by  an  agreement  to  compromise  for  any  less 
sum.'* 


«»  Clay  V.  Hoysradt,  8  Kan.  74;   Walrath  v.  Walrath,  27  Kan.  395;   Harper  * 
V.  Graham.  20  Ohio,  105;    Case  v.  Hawkins,  53  Miss.  702;   Reld  v.  Hibbard. 
r>  Wis.  175;   Jackson  v.  Olmstead,  87  Ind.  02;    Hendrlck  v.  Thomas.  lOG  Pa. 
327;   Pinson  v.  Puckett,  35  S.  C.  178,  14  S.  E.  393;   Thurmond  v.  Bank  of  the 
State  of  Georgia  (Tex.  Civ.  App.)  27  S.  W.  317. 

80  Clay  V.  Hoysradt  8  Kan.  74. 

81  Ncal  V.  Handley,  116  111.  418,  6  N.  E.  45,  56  Am.  Rep.  784. 

32  Booth  V.  Campbell,  15  Md.  569.  Where  a  judgment  debtor  was  flnan- 
cially  embarrassed,  and  unable  to  pay  the  judgment,  his  paj-ment  of  a  por- 
tion, and  giving  of  additional  security  for  another  portion,  aggregating  less 
than  the  whole,  were  a  sufllcient  consideration  for  the  satisfaction  of  the 
judgment.     Brown  v.  Kern,  21  Wash.  211,  57  Pac.  798. 

8  3  Knight  V.  Cherry,  64  Mo.  513. 

84  Jones  V.  Ransom,  3  Ind.  327;   Trumbull  v,  Nicholson,  27  111.  149;    Garth- 
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f  900.    Evidenee  of  Payment. 

The  payment  of  a  judgment  may  be  proved  by  parol  evidence,  by 
a  separate  written  receipt,  or  by  a  receipt  upon  the  records  of  the 
court.*'  And  the  return  and  receipts  on  the  execution  are  also  com- 
petent evidence  of  payment.*"  A  party  who  claims  to  have  paid  a 
judgment,  and  offers  in  evidence  a  discharge  by  a  person  describing 
himself  as  assignee  of  the  judgment,  must  prove  the  authority  of 
such  assignee.*'  In  a  suit  to  cancel  a  judgment  on  the  ground  that 
it  has  been  paid,  the  judgment  debtor  has  the  burden  of  proving 
payment.**  And  on  the  hearing  of  a  rule  to  show  cause  why  sat- 
isfaction of  a  judgment  should  not  be  entered,  conflicting  evidence 
on  the  question  of  payment  being  offered,  it  is  in  the  discretion  of 

walte  y.  Wentz,  19  I>a.  Ann.  196;  Jewett  v.  Wadleigh,  32  Me.  110;  Beers  v. 
Hendrickson,  45  N.  Y.  GC5;  Vail  v.  Conant,  15  Vt  314;  Smock  v.  Dade,  5 
Rand.  (Va.)  639,  16  Am.  Dec.  780;  Abbe  v.  Rood,  6  McLean,  107,  Fed.  Cas.  No. 
6;  Maxfield  v.  Carr,  8  Kulp  (Pa.)  214;  Wood  v.  City  of  New  York,  44  App. 
Div.  25)9,  60  N.  Y.  Snpp.  759;  Lewis  v.  Blue,  110  N.  C.  420,  15  S.  B.  196. 
See  WhlteseU  v.  Peck,  165  Pa.  571,  30  Atl.  933.  Where  the  judgment  debtor 
in  good  faith  pays  tot&e  attorney  of  record  of  the  Judgment  creditor  an 
amount  less  than  was  due  on  the  Judgment  In  full  satisfaction,  the  satisfac- 
tion will  be  vacated  only  on  terms  that  plaintiff  release  defendant  from  the 
Judgment  to  the  extent  of  the  payment  made  to  the  attorney.  Faughnan  v. 
City  of  Elizabeth,  58  N.  J.  Law,  309,  33  Atl.  212.  Where  a  Judgment  cred- 
itor's attorney  compromises  a  Judgment,  which  he  partially  owns,  without 
receiving  payment  therefor  in  cash,  the  Judgment  Is  satisfied  to  the  extent  of 
the  attorney's  interest.    McMurray  v.  Marsh,  12  Colo.  App.  95,  54  Pac.  852. 

85  Hollenbeck  v.  Stanberry,  38  Iowa,  325;  Vestal  v.  Wicker,  108  N.  C.  21, 
12  S.  E.  1037.  Parol  evidence  is  admissible  to  prove  any  matters  arising 
subsequent  to  a  Judgment  which  in  law  or  fact  amount  to  payment.  Fowler 
V.  Smith,  153  Pa.  639,  25  Atl.  744;  Barrett  v.  Wilkinson,  87  Va.  442,  12  S.  E. 
885;  Peters  v.  Lawson,  66  Tex.  336,  17  S.  W.  734.  Plaintiff  in  a  creditor's 
suit  may  testify  that  his  Judgment  has  never  been  satisfied,  since  the  record 
Is  not  the  only  means  by  which  proof  of  payment  of  the  Judgment  may  be 
made.  Whiteside  v.  Hosklns,  20  Mont.  361,  51  Pac.  739.  Positive  testimony 
that  witness  paid  a  certain  sum  on  a  Judgment  to  the  creditor's  attorneys  of 
rewrd  is  comi>etent.  Shaffer  v.  McCrackin,  90  Iowa,  578,  58  N.  W.  910,  48 
Am.  St  Rep.  4C5. 

3«  Snider  v.  Greathouse,  16  Ark.  72,  63  Am.  Dec.  54. 

3T  Piatt  v.  St.  Clair's  Heirs,  Wright  (Ohio)  526. 

»«  Lewis  V.  Lewis,  31  Neb.  528,  48  N.  W.  267. 
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the  court,  instead  of  discharging  the  rule  and  entertaining  an  ap- 
plication to  open  the  judgment,  to  order  the  judgment  opened  and 
cause  the  issue  of  payment  to  be  submitted  to  a  jury.** 

f  091.    Xeepiac   Jvdcmeat   Alive    after    PajBMmt. 

It  is  a  general  rule  that  a  judgment  once  fully  paid,  and  thereby 
satisfied  and  extinguished,  cannot  be  kept  alive  by  the  agreement  oi 
the  parties,  to  stand  as  a  security  for  other  liabilities  or  for  future 
advances.^*  But  in  Pennsylvania  it  is  said  that  "actual  payment 
discharges  a  judgment  at  law,  but  not  in  equity,  if  justice  require 
the  parties  in  interest  to  be  restrained  from  alleging  it,  or  insisting 
on  their  legal  rights/'  **  And  in  that  state,  and  some  others,  it  is 
held  that  the  parties  to  a  judgment  (no  rights  of  third  persons  being 
involved)  may  agree  to  change  the  purposes  for  which  the  judgment 
is  to  be  held  as  security,  e.  g.,  that  when  the  judgment-debt  is  paid 
in  full,  it  shall  not  be  satisfied,  but  shall  remaui  as  security  for  an- 
other loan.  No  one  but  a  lien-creditor  whose  rights  would  be  affect- 
ed can  complain  of  such  an  agreement.^*  If  a  debtor  pays  his  judg- 
ment-creditor a  sum  equal  to  the  amount  of  the  judgment,  and  there- 
upon causes  the  judgment  to  be  assigned  as  a  pa3rment  to  another 
of  his  creditors,  the  transaction  does  not  discharge  the  judgment, 
but  the  same  continues  valid  in  the  hands  of  the  assignee/*  An 
entry  upon  the  record  of  payment  of  the  debt  and  interest,  does  not 

»•  Hottenstein  v.  Haverly,  185  Pa.  905,  39  Atl.  946. 

40AveriU  v.  Loueks,  6  Barb.  (N.  Y.)  19;  Tniscott  ▼.  King,  6  N.  Y.  147: 
Troup  V.  Wood.  4  Johns.  Ch.  (N.  Y.)  228;  Craft  v.  MerrUl,  14  N.  Y.  45t>; 
Winslow  V.  Ghirk«  2  Lans.  (X.  Y.)  380;  Fowler  y.  Smith,  31  S.  G.  398.  10  & 
B.  93.  5  L.  R.  A.  721;  Flagg  ▼.  Khrk,  20  D.  G.  335;  Bank  of  Warren  Coontj 
T.  Kemble.  61  Mo.  A  pp.  215. 

«i  Fleming  v.  Beaver,  2  Rawle,  12S,  19  Am.  Dec  629;  Milllgan*8  AppeaU 
101  Pa.  503. 

*2Peirce  v.  Black,  105  Pa.  342;  Wood  v.  Gnrrey,  49  GaL  859.  But  met 
Thompson  t.  Sankey.  175  Pa.  5M,  34  Atl.  1104. 

4s  liowk  Y.  Kimball.  2  BUiekf.  (Ind.)  309.  But  In  Nebraska,  it  la  said  that 
when  payment  of  a  judgment  has  been  made  by  one  who  is  primarily  liable, 
it  operates  ad  an  al)solute  satisfaction,  even  though  an  asaignment  be  made 
to  a  third  person  with  the  intention  of  keeping  the  Judgment  alive,  nenry 
&  Coatsworth  Co.  v.  Halter.  58  Neb.  685,  79  X.  W.  016;  Fin»t  Nat  Bank  t, 
Giusou,  00  Neb.  707,  84  N.  W.  250. 
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satisfy  the  judgment  so  far  as  to  prevent  further  proceedings  for  the 
collection  of  costs.** 


Part  II.     Presumption  of  Payment  from  Lapse  of  Time. 

S  908.    Common  Iiaw  Presumptioau 

At  common  law,  a  judgment,  after  the  lapse  of  twenty  years,  with- 
out any  payment  or  process  upon  it,  or  any  acknowledgment  of  it  in 
the  meantime  as  a  subsisting  debt,  or  any  explanation  of  its  so  re- 
maining, will  be  presumed  in  law  to  be  paid.**^  But  this  presump- 
tion is  not  an  absolute  bar,  like  the  statute  of  limitations,  nor  is  it 
conclusive,  but  it  may  be  rebutted  by  various  circumstances  showing 
non-payment.**  If,  however,  there  are  no  circumstances  in  the  case 
to  rebut  the  presumption,  it  is  not  the  duty  of  the  court  to  submit 
the  question,  as  an  open  one,  to  the  jury.  Satisfaction  of  the  judg- 
ment is  a  presumption  of  law  upon  the  facts.*'  The  same  presump- 
tion  is  also  established  as  a  rule  of  law  by  statute  in  several  of  the 
states.  But  such  statutes  do  not. make  the  lapse  of  twenty  years  a  bar 
to  proceedings  on  the  judgment,  but  merely  create  a  rebuttable  pre- 
sumption of  payment.*'  In  estimating  the  time  sufficient  to  raise  a 
presumption  that  a  judgment  has  been  paid,  the  period  during  which 
the  party  was  under  disability  from  infancy  must  be  deducted.*® 

44  Altman  v.  Klingensmlth,  6  Watts  (Pa.)  445. 

4»  Robinson's  Adm*r  v.  Milby's  Adm'r.  2  Houst.  (Del.)  387;  Bright* s  Adm'r 
v.  Sexton,  18  Ind.  18C;  Hendricks  v.  Wallis,  7  Iowa,  224;  Smith's  Ex'r  v. 
Miller,  14  Wend.  (N.  Y.)  188;  Reekman  v.  Hamlin,  19  Or.  383,  24  Pae.  1»5, 
10  L.  R.  A.  454,  20  Am.  St.  Rep.  827;  Farmers*  Bank  v.  Leonard,  4  Har. 
(Del.)  586;  Burt  v.  Casey,  IQ  Ga.  178;  Miller  v.  Smith's  Ex'ra,  16  Wend. 
<N.  y.)  425;  Sargent  v.  Hayne,  Riley  (S.  C.)  293;  Pratt  v.  McLure,  10  Rich. 
Eq.  (S.  C.)  301;  Thayer  v.  Mowry,  36  Mo.  287;  Morrow  v.  Robinson,  4  Del. 
Ch.  521;  Moore  v.  Carey,  IMarv.  (Del.)  401,  41  Atl.  75;  MaxweU  v.  Devallnger, 
2  Pennewlll  (Del.)  504,  47  Atl.  281;  Tennessee  v.  Virgin,  36  Ga.  390;  Wllllng- 
ham  V.  Long,  47  Ga.  545;  Blddle  v.  Glrard  Nat.  Bank,  109  Pa.  349;  Tobln  v. 
Meyers,  18  S.  C.  .'^24. 

*«  Clark  V.  Clement,  33  N.  H.  5(>3.  See  also  the  cases  cited  above  and  those 
in  the  next  section. 

*7  Cope  V.  Humphreys,  14  Serg.  &  R,  (Pa.)  15. 

*s  Brewer  v.  Thomes,  28  Me.  81.  See  Code  Civ.  Proc.  N.  Y.  §  376;  Seaman 
V.  Clarke,  60  App.  Div.  416,  69  N.  Y.  Supp.  1002. 

40  McQueen  v.  Fletcher,  4  Rich.  Eq.  (S.  C.)  152. 
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Regard  must  also  be  had  to  the  character  of  the  judgment.  For  the 
presumption  is  not,  in  the  nature  of  things,  applicable  to  all  judg- 
ments alike.  Thus,  no  presumption  of  satisfaction  of  a  judgment 
for  the  possession  of  land,  rendered  in  an  action  to  recover  it  for  the 
non-payment  of  rent  reserved  on  a  manorial  lease  in  perpetuity, 
arises  from  the  lapse  of  twenty  years  without  its  enforcement.** 

I  093.    Eridemee  to  Belrat  PresvmFtloB. 

In  regard  to  the  kind  and  degree  of  evidence  necessary  to  rebut 
the  presumption  of  payment  from  lapse  of  time,  it  is  impossible  to 
lay  down  precise  rules.     Almost  any  evidence,  adapted  to  the  cir- 
cumstances of  the  case  and  tending  directly  or  by  implication  to 
negative  the  fact  of  payment,  will  answer  the  purpose,  if  sufficiently 
strong  to  satisfy  the  court  and  jury.     In  one  of  the  cases  it  is  said: 
"Although  the  full  period  of  twenty  years  had  elapsed,  the  law  would 
not  conclude  that  the  debt  had  been  paid,,  if  the  presumption  was 
rebutted  by  evidence,  such  as  proof  of  the  defendant's  recent  acknowl- 
edgment of  the  debt,  or  of  payment  of  interest  within  twenty  years, 
or  of  demand  made  within  that  time,  or  of  suit  brought  and  the  writ 
returned  non  est  inventus,  or  that,  during  part  of  the  time,  the  plain- 
tiff was  an  alien  enemy  and  disabled  to  sue,  or  that  the  courts  of 
justice  were  closed  and  the  country  in  the  tumult  and  confusion  of 
war  and  revolution."  '^^     The  presumption  will  be  rebutted  by  proof 
that,  within  the  twenty  years,  payments  have  been  made  on  the  judg- 
ment,°*  even  where  the  payment  is  made  by  a  surety  without  the 
knowledge  of  the  principal."     But  not  by  evidence  that  the  plaintiff 
indorsed  on  the  record,  as  a  credit  on  the  judgment,  a  sum  which  he 
owed  to  the  defendant,  unless  it  further  appears  that  the  parties  had 
a  settlement  of  their  dealings,  after  the  recovery  of  the  judgment, 
and  agreed  that  said  sum  should  be  credited  on  the  judgment.**    The 

«^o  Van  Rensselaer  v.  Wripht,  121  N.  Y.  626,  25  N.  E.  8. 
«|i  Woodruff  V.  Sanders,  l.l  Ark.  143;    In  re  Walker.  107  N.  0.  aiO,  12  8.  E. 
13b;   Day  v.  Crosby.  173  Mass.  433.  53  N.  E.  880. 

^'2  BlsseU  V.  Jaiidon,  16  Ohio  St.  498;    Row«'8  Adm'r  V.  Hardy's  Adm'r,  9T 
"1.  t!.  '  ^"^  ^'  ^'  ^*25.  75  Am.  St.  Rep.  811. 
,:  I>enny  v.  Kddy,  22  Pick.  (Mass.)  533. 
>  auffhan  v.  Alarshall,  1  Houst  (DeL)  604. 
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presumption  is  also  negatived  by  a  written  admission  of  the  debt,  or 
evidence  of  a  clear  and  well-identified  promise,  intelligently  made> 
within  the  twenty  years.'*  But  a  mere  acknowledgment  that  the  debt 
has  not  been  paid  will  not  suffice,  unless  there  is  also  a  distinct 
promise  to  pay  it."'  If  the  collection  of  the  judgment  has  been  pre- 
vented by  an  injunction,  this  fact  also  will  avail  to  repel  the  pre- 
sumption of  payment.'^  The  poverty  of  the  defendant,  alone,  is  not 
sufficient  to  overcome  the  presumption,  but  proof  of  his  positive  in- 
ability to  pay  during  the  whole  period  will  do  so.'*  Evidence  of  his 
failure  in  business  is  admissible,  but  this  is  not  sufficient  without 
something  to  show  the  continued  insolvency  of  the  debtor.**  The 
fact  that  a  judgment  was  allowed  to  stand  open  for  twenty-four  years, 
when  the  creditor  had  under  execution,  and  within  his  reach,  property 
ample  to  pay  the  judgment,  is  not  conclusive  that  it  has  been  satis- 
lied;  for  the  indulgence  may  be  explained.*®  Other  cases  dealing 
with  the  weight  and  sufficiency  of  evidence  available  for  this  pur- 
pose are  collected  in  the  note.** 

S  004.    Lapse  of  Less  than  Twenty  Yeart. 

The  fact  that  any  number  of  years  less  than  twenty  have  elapsed 
since  the  rendition  of  a  judgment  will  not  raise  a  presumption  of 
law  that  it  has  been  paid.  But  the  lapse  of  a  shorter  period  of  time, 
when  accompanied  by  persuasive  circumstances,  may  be  submitted 
to  a  jury  as  ground  for  a  presumption  of  fact.**     "Before  the  ex- 

oBBeekman  v.  Hamlin,  19  Or.  383,  24  Pae.  195,  10  L.  R.  A.  454,  20  Am. 
St.  Rep.  827. 

»»  Stover  V.  Duren,  3  Strob.  (S.  C.)  448,  51  Am.  Dec.  634.  Compare  McNalr 
v.  Ingraham,  21  S.  C.  70.    See  Smith  v.  Schoenberger,  176  Pa.  95,  34  Atl.  954. 

57  Hutsonplller's  Adm'r  v.  Stover's  Adm'r,  12  Grat.  (Va.)  579. 

»»  Taylor  v.  Megargee,  2  Pa.  225;  Knight  v.  Macomber,  55  Me.  132;  Rob- 
inson's Adm'r  v.  Mil  by 's  Adm'r,  2  Hoiist.  (Del.)  387;  Waddeirs  Adm*r  v. 
Elmeudorrs  Adm'r,  10  N.  Y.  170.  See  Boyd  v.  Boyd,  9  Misc.  Rep.  161,  29 
N.  Y.  Snpp.  7. 

00  Jackson  v.  Nason,  38  Me.  85. 

«o  Johnson  v.  Tuttle,  9  N.  J.  Eq.  365. 

«i  See  Walker  v.  Robinson,  136  Mass.  280;  Van  Loon  t.  Smith,  103  Pa.  238; 
Boardman  v.  De  Forrest,  5  Conn.  8;  Mower  v.  Kip,  2  Edw.  Oh.  (N.  Y.)  165; 
Burt  V.  Casey,  10  Ga.  179;  Yarnell  v.  Moore,  3  Cold.  (Tenn.)  173;  Willaume 
V.  Gorges,  1  Camp.  217. 

«2  Hendricks  v.  Wallls,  7  Iowa,  224;   Thayer  v.  Mowi^y,  36  Me.  287;   Daby 
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■ 

piration  of  twenty  years  the  law  did  not  make  the  presumption  [of 
payment  of  a  judgment] ;  nevertheless  the  jury,  upon  an  issue  of 
payment,  might  infer  the  fact  of  payment  from  a  lapse  of  time, 
short  of  twenty  years,  in  combination  with  other  circumstances  in 
evidence,  such  as  the  settlement  of  an  account  in  the  intermediate 
time,  or  the  obligor  being  poor  and  the  obligee  being  independent, 
or  the  parties  residing  in  the  neighborhood  of  each  other,  without 
any  demand  being  made,  and  other  like  circumstances,— ^he  evi- 
dence to  be  more  or  less  strong,  in  aid  of  the  presumption  from  lapse 
of  time,  as  the  time  is  more  or  less  short  of  twenty  years."  ••  In 
the  state  of  Tennessee,  it  has  been  settled  law  from  early  times  that 
if  a  judgment  or  decree  is  permitted  to  lie  dormant  for  sixteen  years, 
with  no  demand  or  payment  of  interest,  and  no  attempt  to  enforce 
the  collection,  a  presumption  of  its  payment  will  arise.** 

Part  III.     Payment  by  Joint  Party  or  Third  Person. 

S  996.    Pmrties  Jointly   Liable. 

It  appears  to  be  the  general  rule  that  payment  of  a  judgment  by 
one  of  two  joint  defendants  operates  as  a  satisfaction  and  extin- 
guishment of  the  judgment,  and  the  defendant  paying  cannot  take 
an  assignment  of  it,  or  be  subrogated  to  the  rights  of  the  creditor 
as  against  his  co-defendant,  or  keep  the  judgment  alive  in  any  man- 
ner or  for  any  purpose.'*     But  still,  in  some  of  the  states,  it  is  held 

V.  Ericsson,  45  N.  Y.  786;  Boyd  v.  Boyd,  0  Misc.  Rep.  161,  29  N.  Y.  Supp.  7; 
Foster  V.  Huiiter,  4  Rich.  Eq.  (S.  C.)  16;  Renwlck  v.  Wheeler  (C.  C.)  48  Fed. 
431;  James'  Ex*r  v.  Life,  92  Va.  702,  24  S.  E.  275;  Wherry  v.  McCammon, 
12  Rich.  Eq.  (S.  C.)  337,  91  Am.  Dec.  240;  Baker  v.  Stonebraker,  36  Mo.  338; 
KlnsJer  v.  Holmes,  2  S.  C.  483;  Rector  v.  Morehouse,  17  Ark.  131;  Murphy 
V.  Philadelphia  Trust  Co.,  103  Pa.  379;  Van  Loon  v.  Smith,  Id.  238. 

fl«  Woodruff  V,  Sanders,  15  Ark.  143. 

64  Blackburn  v.  Squib,  Peck,  64;  McDanlel  v.  Goodall,  2  Cold.  391;  Yameil 
V.  Moore,  3  Cold.  173;  Husky  v.  Maples,  2  Cold.  25,  88  Am.  Dec.  588;  Leiper 
V.  Erdeu,  5  Yerg.  97;  Anderson  v.  Settle,  5  Sneed,  202. 

0  8  Montgomery  v.  Vickery,  110  Ind.  211,  11  N.  E.  38;  Morley  v.  Stevens, 
47  How.  Prac.  ^(N.  Y.)  228;  Booth  v.  Farmers'  &  Mechanics'  Bank.  74  N.  Y. 
2L>8;  Tompkins*  V.  Fifth  Nat.  Bank,  53  111.  57;  Porter  v.  Gile,  44  Vt.  520; 
Towe  V.  Felton,  52  N.  C.  216;  Weston  v.  Clark,  37  Mo.  508;  Bones*  v.  Aiken, 
35  Iowa,  534;  Preslar  v.  Stallworth,  37  Ala.  402;  Hammatt  v.  Wyman,  9 
Mass.  138;   Worden  v.  Jones,  1  Kan.  App.  501,  40  Pac.  1071;   Dunn  v.  Bea- 
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that  the  defendant  so  paying  is  entitled  to  be  subrogated  to  the 
rights  of  the  plaintiff  in  the  judgment,  to  the  extent  to  which  such 
payment  was  for  the  benefit,  or  on  behalf  of  his  co-defendant.*'  In 
one  of  the  early  cases  on  the  subject  we  find  the  following  lan- 
gfuage:  "A  payment  by  any  one  of  two  or  more  jointly  or  jointly 
and  severally  bound  for  the  same  debt,  is  paymeilt  by  all,  and  any 
of  the  parties  may  take  advantage  of  it  and  plead  it  to  an  action 
brought  by  a  satisfied  creditor,  or  in  his  name  by  the  sureties.  It  is 
true  that  if  a  payment  be  not  intended,  but  a  purchase,  there  is  a 
difference.  But  that  can  only  be  by  a  stranger,  or  by  using  the  name 
of  a  stranger,  to  whom  an  assignment  can  be  made  when  there  is 
but  a  single  security,  and  that  one  upon  which  all  the  parties  are 
jointly  liable.  This  is  upon  the  score  of  intention,  and  because 
a  plea  of  payment  by  a  stranger  is  bad  on  demurrer.  If  the  assign- 
ment of  a  joint  security  be  taken  by  the  surety  himself,  there  is  an 
extinguishment,  notwithstanding  the  intention,  because  an  assign- 
ment to  one  of  his  own  debt  is  an  absurdity.  Where  the  securities 
are  separate,  as  several  bonds,  or  a  several  judgment  UfK)n  a  joint 
and  several  note,  which  is  the  case  here,  probably  an  assignment 
may  be  made  to  the  surety  himself,  since  he  is  no  party  to  the 
judgment.  But  if  that  can  be,  clearly  nothing  but  a  plain  intention, 
evinced  by  an  assignment,  to  keep  up  the  judgment,  can  have  that 
effect."  '^  Where  a  decree  is  rendered  against  several  defendants, 
and  a  compromise  made  l^y  the  complainant  with  some,  as  to  their 
portion  of  the  debt,  the  other  defendants  are  not  released.'* 

Where  a  judgment  is  obtained  by  the  holder  of  negotiable  paper 
against  the  maker  and  the  first  and  second  indorsers,  and  the  first 
indorser  purchases  and  takes  an  assignment  of  the  judgment  from 
the  holder,  such  purchase  and  assignment  do  not  operate  as  an 

man,  126  N.  C.  764,  36  S.  E.  174;  National  Security  Bank  v.  Hunnewell,  124 
Mass.  200;  Shields  v.  Moore,  84  Ind.  440;  Hinton  v.  Odenhelmer,  57  N.  C. 
406;  Sager  v.  Moy,  15  R.  I.  528,  9  Atl.  847. 

««  Coffee  V.  Tevis,  17  Cal.  230.  See,  also.  Brown  v.  White,  29  N.  J.  Law, 
516;  Durand  v.  Tnisdell,  44  N.  J.  I^w,  597;  Huckaby  v.  Sasser,  69  Ga.  603; 
In  re  Wheeler's  Estate,  1  Md.  Ch.  80. 

oT  Sherwood  v.  Collier,  14  N.  C.  380,  24  Am.  Dec.  264. 

08  Molyneaux  y.  Mnrsh,  1  Woods,  452,  Fed.  Cas.  No.  9.703.  See,  also,  Penn 
V.  Edwards,  50  Ala.  63;  Boykin  v.  Biile,  109  N.  0.  501,  13  S.  E.  879. 
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extinguishment  of  the  judgment  as  against  the  maker,  and  the  in- 
dorser,  so  purchasing  the  judgment,  can  wield  it  against  the  property 
of  the  maker/* 

Where  several  judgments  have  been  rendered  against  parties  joint- 
ly and  severally  liable  on  the  same  obligation,  and  one*  of  the  judg- 
ments has  been  paid,  such  payment  is  a  satisfaction  of  all  the  judg- 
ments, except  as  to  costs;  and  when  suits  are  still  being  pros- 
ecuted against  some  of  the  parties  liable,  the  payment  of  such  judg- 
ment may  be  pleaded  in  bar  of  the  further  maintenance  of  the  pend- 
ing actions.'®  So  also,  in  actions  of  tort,  where  the  plaintiff  recov- 
ers separate  judgments  against  the  joint  tort-feasors,  the  satisfaction 
of  any  one  of  the  judgments  will  release  the  other  defendants  from 
liability/^  But  it  has  been  held  that  where  separate  actions  have 
been  commenced  against  two  joint  wrong-doers,  one  of  which  has 
been  prosecuted  to  judgment,  a  dismissal  of  the  pending  action  upon 
payment  of  a  sum  intended  to  be  in  settlement  of  costs,  and  an  ac- 
knowledgment of  satisfaction,  does  not  operate  to  satisfy  the  judg- 
ment, either  wholly  or  pro  tanto/'* 

{  096.    Pftyment   by   Suety. 

Where  a  surety  pays  a  judgment  recovered  against  himself  and 
his  principal,  he  thereby  satisfies  it,  and  reduces  himself  to  the  situa- 
tion of  a  simple  contract  creditor  of  the  principal;  but  if  he  takes 
an  assignment  of  the  judgment  to  a  stranger,  and  does  not  intend 

«»  Corey  v.  White.  3  Barb.  (X.  Y.)  12;  Eno  v.  Grooke,  10  N.  Y.  6a  Com- 
pare Bauk  of  Salina  v.  Abbot,  3  Denio  (X.  Y.)  181;  Topp  v.  Branch  of  Ala- 
bama Bank,  2  Swan  (Tenn.)  1S4. 

TO  First  Xut.  Bank  v.  Indianapolis  Piano  Manufg  Co.,  45  Ind.  5;  Bank  (^ 
State  V.  Moselj,  1  Strob.  ^S.  C.)  414;  Sherman  v.  Brett,  7  Wis.  138;  Craft  t. 
Merrill,  14  N.  Y.  45G. 

•1  Shalnwald  v.  Lewis  (D.  C.)  46  Fed.  839;  Ashcraft  T.  Knoblock,  li6  Ini 
109,  45  X.  E.  09;  GroFs  v.  Pennsylvania.  P.  &  B.  R.  Co.,  65  Hun,  191,  »  >* 
Y.  Supp.  L\S:  Pry  ant  v.  Ree<l,  34  Xeb.  720,  52  N.  W.  604;  Butler  v.  Ashw^irt!. 
110  Cal.  t;i4,  43  Pae.  4.  But  in  Kansas,  it  is  said  that  a  cause  of  actio 
against  several,  founded  on  a  tort,  when  reduced  to  Judgment,  becomw  « 
to  all  a  Joint  indebtedness,  which  may  be  discharged  as  to  one.  without  r^ 
leasing  the  others  as  to  any  unpaid  balance.  Missouri.  K.  &  T  Br  Ca  t. 
Uaber.  ,-i6  Kan.  717.  44  Pnc.  Olf).  h  *w.  «   a.  ay.  v 

7  2  Bell  V.  Perry,  43  Iowa,  3C8. 
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to  satisfy  it,  the  judgment  will  not  be  extinguished  by  the  pay- 
ment.^* Where  a  judgment  is  joint,  against  two  defendants,  both 
are  regarded  as  principals,  unless  by  proof  aliunde  one  is  shown  to 
be  a  surety,  and  where  one  of  them  pays  the  whole  amount  of  the 
judgment,  he  is  not  therefore  entitled  to  an  execution,  for  use  against 
his  co-defendant,  unless  he  himself  has  been  judicially  determined 
to  be  only  a  surety/*  Where  individual  judgments  are  entered 
against  the  principals  of  two  promissory  notes  in  which  each  appears 
as  surety  for  the  other,  and  no  appeal  is  taken  from  such  judg- 
ments, and  afterwards  one  of  the  debtors  pays  the  judgment  against 
himself,  it  will  be  presumed  that  the  judgments  are  for  separate 
debts,  and  the  payment  on  the  one  judgment  cannot  be  applied  in 
satisfaction  of  the  other.''*  Where,  in  an  action  against  principal 
and  surety  on  a  title-bond,  upon  which  they  are  severally  as  well 
as  jointly  liable,  separate  judgments  against  each  are  obtained,  but 
in  different  amounts,  the  judgment-creditor  may  insist  upon  satis- 
faction of  either ;  but  if  he  accepts  the  amount  of  the  smaller  judg- 
ment against  the  surety  and  enters  it  satisfied  in  full,  the  debt  itself 
is  thereby  extinguished,  and  all  recourse  on  the  larger  judgment 

T»  Biiley  v.  Sugg,  21  N.  C.  366*  30  Am.  Dee.  172;  Lyon  v.  Boiling,  9  Ala. 
463,  44  Am.  Dec.  444;  Barringer  v.  Boyden,  52  N.  C.  187;  Hays  v.  Ward,  4 
Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec.  554;  Dempsey  v.  Bush,  18  Ohio  St.  376; 
Peters  v.  Mc Williams,  36  Ohio  St.  155;  CottreU's  Appeal,  23  Pa.  294;  Mc- 
Clung  V.  Belrne,  10  Leigh  (Va.)  394,  34  Am.  Dec.  739;  Fleming  v.  Beaver, 
2  Rawle  (Pa.)  128,  19  Am.  Dec.  629;  Fulton  v.  Harrington,  7  Houst  (Del.) 
182,  30  Atl.  856;  State  v.  Hearn,  109  N.  C.  150,  13  S.  E.  895;  Storz  v.  Boyce, 
34  Misc.  Rep.  279,  69  N.  Y.  Supp.  612;  Wllmer  v.  Brice,  91  Md.  71,  46  Atl. 
322;  Smith  v.  Lang,  2  Tex.  Civ.  App.  683,  22  S.  W.  197;  Frankel  v.  Stern, 
50  111.  App.  54;  Cleiman  v.  Murphy,  34  111.  App.  633;  Wyatt  v.  Fromme, 
70  Mo.  App.  013.  Compare  Murray  v.  Meade,  5  Wash.  St  693,  32  Pac.  780. 
But  a  depoRlt  of  money,  made  by  a  guarantor  of  notes  on  which  judgment 
has  been  taken,  intended  as  a  security  for  the  ultimate  payment  of  the  debt, 
and  which  it  was  stipulated  should  not  operate  as  a  payment  of  the  debt, 
cannot  be  regarded  as  a  payment  of  the  judgment.  Steffins  v.  Gurney,  61 
Kan.  292,  59  Pac.  725.  And  where  the  administrator  of  a  surety  became  the 
assignee  of  a  judgment  against  his  intestate  and  the  latter's  principal,  though 
he  had  assets  in  his  hands  sufficient  to  pay  tlie  judgment,  it  was  held  that 
the  Judgment  was  not  satisfied  by  the  assignment,  but  that  he  could  enforce 
It  against  the  principal.    King  v.  Aughtry,  3  Strob.  Eq.  (S.  C.)  149. 

7*  Laval  V.  Rowley,  17  Ind.  36. 

T5  Caldwell  v.  Martin,  29  S.  C.  22,  6  S.  E.  857. 
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against  the  principal  debtor  is  gone,  although,  in  the  entry  of  sat- 
isfaction, the  creditor  expressly  reserves  "all  rights"  against  the 
principal  debtor  on  the  judgment  against  him.  The  attempted  res- 
ervation  under  such  circumstances  is  inoperative  and  void*^* 

§  997.    Release  of  Ckwiiishee  hj  Pajmeiit  of  Priaeipal  JwA^mtmmL 

A  judgment  against  a  garnishee  is  ancillary  to  and  dependent  upon 
the  judgment  against  the  principal  debtor.  When  the  latter  is  paid 
off  and  satisfied,  the  former  is  functus  of&cio ;  the  purpose  for  which 
it  was  entered  up  has  been  accomplished  in  another  way,  and  it 
ceases  to  be  a  valid  process  or  obligation  for  any  purpose  whatever, 
except  perhaps  for  costs.'^ 

§  008.    Payment  liy  Slieriff. 

According  to  the  rule  prevailing  in  New  York,  and  in  some  other 
states,  if  a  sheriff  who  has  made  himself  liable  for  negligence  in  fail- 
ing to  collect  money  under  a  judgment,  pays  the  amount  of  the 
judgment,  either  voluntarily  or  under  legal  compulsion,  the  judgment 
is  thereby  extinguished.  He  cannot,  by  taking  an  assignment  of  the 
judgment,  succeed  to  the  rights  of  the  creditor,  or  keep  it  alive  for 
the  purpose  of  re-imbursing  himself  by  recourse  to  the  judgment- 
debtor.^®  But  there  are  also  numerous  authorities  in  support  of  the 
proposition  that  the  sheriff,  on  paying  off  the  debt  in  his  own  exonera- 
tion, may  take  an  assignment  of  the  judgment  in  his  own  name,  or 
to  a  third  person  in  trust  for  himself,  and  then  proceed  to  issue  an 
alias  execution  thereon. ^^     But  most  of  the  cases  make  a  distinction 

7  0  Cox  V.  Smith,  10  Or.  418. 

7  7  Hninmett  v.  Morris,  55  Ga.  644. 

7  8  BiRolow  V.  Provost,  5  Hill,  566;  Jones  v.  Wilson.  3  Johns.  4^4;  Mender- 
back  T.  Hopkins,  8  Johns.  436;  Beach  v.  Yandenburgh,  10  Johns.  361;  Car- 
penter V.  Stilwell,  11  N.  Y.  61;  Sherman  v.  Boyce,  15  Johns.  443;  Reed  v. 
riuyn.  7  Johns.  426.  5  Am.  Dec.  287;  Whittler  v.  Hemlnway.  22  Me.  238»  38 
Am.  Dec.  309;  Simpson  v.  Mercer,  144  Mass.  413,  11  N.  E.  720;  Boren  T.  Mc- 
Gehee,  0  Tort.  (Ala.)  432,  31  Am.  Dec.  605. 

7i>  Heillg  V.  Lenily.  74  N.  C.  250.  21  Am.  Rep.  480;  Allen  v.  Holden,  9  Maw. 
133,  0  Am.  Dec.  46;  Dunn  v.  Snell,  15  Mass.  481;  Cheever  v.  Mirrlck.  2  N.  II. 
37G;  Rhea  y.  Preston,  75  Ya.  757;  Lintz  y.  Thompson,  1  Head  (Tenn.)  4M 
73  Am.  Dec.  182. 
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founded  on  the  circumstances  under  which  the  oflficer  makes  the  pay- 
ment. It  is  held  that  if  he  voluntarily  pays  the  full  amount  of  the 
judgment  to  the  plaintiff,  such. payment  will  extinguish  both  the 
execution  and  judgment,  and  the  officer  cannot  take  out  an  alias 
execution  for  his  own  benefit.®^  But  if  the  payment  in  such  case 
is  compelled  by  the  judgment  of  a  court  of  competent  jurisdiction 
against  the  officer,  this  operates  as  an  implied  transfer  of  the  judg- 
ment and  execution  to  him.'* 

§  999.    Payment  by  Stranger. 

• 

When  the  amount  due  upon  a  judgment  is  paid  wholly  or  in  part 
by  one  who  is  not  a  party  to  it  nor  bound  by  it,  the  judgment  is 
extinguished  or  not  according  to  the  intention  of  the  party  paying, 
if  such  is  the  design  and  agreement  the  judgment  may  be  kept  alive 
for  his  benefit,  and  he  will  succeed  to  the  rights  of  the  judgment 
creditor,  and  be  entitled  to  enforce  it  against  the  debtor.'*  Thus, 
the  purchase  by  a  partnership  of  a  judgment  against  one  of  its  mem- 
bers and  other  parties,  the  assignment  being  taken  in  the  name  of 
a  member  not  a  judgment-defendant,  is  not  a  satisfaction  of  the 
judgment."  But  where  a  judgment-debtor  furnishes  money  to  a 
third  person  to  buy  up  the  judgment  at  a  discount,  and  he  does  so, 

«« IJntz  V.  Thompson,  1  Head  (Tenn.)  456,  73  Am.  Dec.  182;  Arnett  v. 
Houd.  2  Ga.  53;  Garth  v.  Campbell,  10  Mo.  154;  Hall  v.  Taylor,  18  W.  Va.  544. 

61  Lintz  V.  Thompson,  1  Head  (Tenn.)  456,  73  Am.  Dec.  182;  Allen  v.  Hol- 
den,  9  Mass.  133,  6  Am.  Dec.  46;  Chester  v.  Plaistow,  43  N.  H.  545;  Smith 
V.  Alexander,  4  Sneed  (Tenn.)  4S2. 

82  Harbeck  v.  Vanderbllt,  20  N.  Y.  395;  Rollins  v.  Thompson,  21  Miss.  522; 
Null  V.  Moore,  32  X.  C.  324;  Marshall  v.  Moore,  3G  111.  321;  Sydam  v.  Can- 
non. 1  Houst.  (Del.)  431.  Compare  Riffle's  Appeal,  3  Brewst.  (Pa.)  W.  When 
a  person  pays  a  judgment  creditor  the  amount  of  his  Judgment  against  an- 
other, and  takes  an  assignment  of  it<  the  judgment  creditor  is  satisfied,  but 
the  judgment  is  not.  People  v.  Weimer,  94  111.  App.  112.  But  the  payment 
of  part  of  a  Judgment  by  a  person  other  than  the  debtor  is  a  sufficient  eon- 
sidrration  for  an  agreement  by  the  creditor  to  cancel  the  Judgment.  Smitb 
V.  Gould,  84  Hun,  325,  32  N.  Y.  Supp.  373.  The  owner  of  a  Judgment,  how- 
ever, is  under  no  obligation  to  accept  payment  from  any  volunteer.  For  ex- 
ample, n  Judgment  creditor  of  an  insolvent  Is  not  bound  to  assign  his  Judg- 
juent  to  junior  creditors  of  the  insolvent  on  their  oflrt-ring  to  pay  the  Judg- 
niint  debt.     James  v.  Markham,  128  N.  C.  380,  38  S.  E.  917. 

«»3  Owriisby  v.  Piatt,  3  Ind.  459. 

2  7.A W  JUDa-93  (1473) 


§  999  LAW  OF  JUDGMENTS.  (Ch.  25 

^he  creditor  not  knowing  the  facts,  it  amounts  only  to  a  part  pay- 
ment.** Some  of  the  authorities  rule  that  there  must  be  an  agree- 
ment to  keep  the  judgment  alive,  or  else  the  payment  by  a  volunteer 
will  extinguish  it;  that  unless  he  pays  in  the  character  of  a  surety, 
or  to  protect  his  own  interests,  he  will  not  be  subrogated  to  the 
rights  of  the  creditor  as  a  matter  of  course,  but  only  in  pursuance 
of  a  specific  agreement  or  understanding.**  But  we  conceive  that 
the  true  criterion  must  be  sought  in  the  intention  with  which  the 
payment  is  made.  However  this  may  be,  whether  an  agreement 
must  be  shown  or  merely  an  intention  to  put  himself  in  the  place 
of  the  creditor,  it  is  not  necessary  that  either  should  be  evidenced 
by  a  formal  and  valid  assignment  of  the  judgment.  It  is  true  an 
assignment  would  be  conclusive  proof,  but  its  importance  rests  in  its 
character  as  evidence,  rather  than  in  its  power  to  effect  a  legal  trans- 
fer of  rights.  Thus  the  court  in  New  York  declares  that  the  tak- 
ing of  an  assignment,  whether  valid  or  void,  affords,  under  all  cir- 
cumstances, unequivocal  evidence  of  an  intention  not  to  satisfy  the 
judgment. *•  And  the  supreme  court  of  Pennsylvania  holds  that 
where  a  third  party  pays  the  amount  of  a  judgment,  with  the  inten- 
tion of  holding  it  for  his  own  use,  although  no  transfer  is  taken,  it 
is  not  a  payment  and  satisfaction  of  the  judgment.*'  But  on  the 
other  hand,  where  a  third  party  advances  to  the  sheriff  the  amount 
due  on  a  judgment,  taking  at  the  same  time  a  mortgage  from  the 
defendant  as  security  for  such  advance,  it  must  be  presumed  thai 
such  party  intended  to  extinguish  the  judgment  and  rely  exclusively 
on  the  mortgage.**  In  a  case  in  Michigan,  it  appeared  that  the  attor- 
ney for  the  defendant  paid  a  certain  judgment,  agreeing  with  the 
plaintiff  s  attorney  that  if  the  defendant  refused  to  reimburse  him. 
the  payment  was  to  be  refunded,  and  the  satisfaction  of  the  judgment 
returned.  The  plaintiff  supposed  that  his  judgment  had  been  satis- 
fied and  knew  nothing  as  to  where  the  money  to  pay  it  had  como 

8*  Shaw  V.  Clark,  6  Vt.  507,  27  Am.  Dec.  578. 

85  Sandford  v.  McLean.  3  Paige  (N.  Y.)  117,  23  Am.  Dec  773;    Head  v. 
Gorvais,  Walk.  (Miss.)  431,  12  Am.  Dec.  577. 

86  Harbeck  v.  Vanderbllt.  20  N.  Y.  3a">. 

87  Campbell's  Appeal,  29  Pa.  401.  72  Am.  Dec.  (Ml. 
8  8  Phillips  V.  Behn,  19  Ga.  298. 
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from.  The  defendant's  attorney  took  no  assignment  of  the  judg- 
ment to  protect  himself.  Under  these  circumstances,  it  was  held 
that  the  judgment  must  be  considered  satisfied.'*  If  the  debtor 
joins  with  a  stranger  in  paying  off  the  judgment,  taking  an  assign- 
ment to  his  attorney,  the  assignment  will  be  valid  as  to  the  stranger, 
though  void  as  to  the  debtor.** 

Part  IV.     Set-Off  of  Judgment  against  Judgment. 

S  1000.    Power  to  Order  Set-Off  of  Jndsmentt. 

The  courts,  both  of  law  and  equity,  have  power  to  order  one  judg- 
ment to  be  set  off  against  another,  on  proper  application  made, 
when  the  two  judgments  are  between  the  same  parties,  and  when 
equity  and  justice  will  be  promoted  by  such  action,  thereby  extin- 
guishing both  judgments  if  they  are  equal  in  amount,  or,  if  they  are 
unequal,  satisfying  the  smaller  judgment  in  full  and  the  larger  pro 
tanto.**  This  power  was  one  which  pertained  originally  only  to  the 
courts  of  equity.  But  it  is  now  everywhere  considered  entirely  com- 
petent for  the  law  courts,  in  the  exercise  of  their  legitimate  and  inci- 
dental powers,  to  order  the  set-off  of  mutual  judgments  under  proper 
circumstances.**  "This  practice  does  not  rest  upon  any  statute,  but 
upon  the  general  jurisdiction  of  courts  over  the  suitors  in  them.  It 
is  an  equitable  jurisdiction  frequently  exercised."  *•     But  cases  some- 

«»  Rogers  v.  Welte,  61  Mich.  258,  28  N.  W.  8G. 

•0  Harbeck  v.  Vanderbilt,  20  N.  Y.  395. 

»i  I'riited  States  v.  Griswold  (D.  C.)  30  Fed.  604;  Sowles  v.  Witters  (C.  C.) 
40  Fed.  413;  Skrine  v.  Simmons,  36  Ga.  402,  91  Am.  Dec.  771;  Leavenson  v. 
Lafontane.  3  Kan.  523;  Telrce  v.  Bent,  C9  Me.  381;  Matthews  v.  Russell,  17 
I'a.  Co.  Ct.  R.  500;  Schnltker  v.  Schnitker,  109  Iowa.  349,  80  N.  W.  403; 
Zinn  V.  Dawson.  47  W.  Va.  45,  34  S.  E.  784.  81  Am.  St.  Rep.  772;  Brown  v. 
Warren,  43  N.  H.  430;  Hendrickson  v.  Brown,  39  N.  J.  Law.  239:  Quick  v. 
Durham,  115  Ind.  302,  16  N.  E.  601;  Ames  v.  Bates,  119  Mass.  397;  Slmson 
T.  Gart,  14  Johns.  (N.  Y.)  63. 

02  Scott  V.  Rivers,  1  Stew.  &  P.  (Ala.)  24,  21  Am.  Dec.  646;  Davidson  v. 
Geoghagan,  3  Bibb  (Ky.)  233;  Palmatcer  v.  :^Ieredith,  4  J.  J.  Marsh.  (Ky.) 
74;  Dutton  v.  Mason  (Tex.  Civ.  App.)  52  S.  W.  651. 

03  Chandier  v.  Drew.  6  N.  H.  469,  26  Am.  Dec.  704;  Temple  v.  Scott,  3 
^linn.  419  (Gil.  .^OO).  In  several  of  the  states,  the  set-off  of  mutual  judgments 
i.s  now  autliorized  by  statute.  See  Code  Iowa.  §  4040;  Rev.  St.  Mo.  1889, 
I  SUiS;   Civ.  Code  Ky.  §  377;   Rev.  Co;lcs  N.  D.  §  5499.     But  the  Jurisdiction 
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times  arise  where  the  rights  of  the  parties  and  the  questions  involved 
are  too  complicated  to  admit  of  being  adjusted  except  in  equity,  and 
in  such  cases  a  court  of  law  will  not  order  the  set-oflF.**  And  in  gen- 
eral, an  application  to  set  off  one  judgment  against  another  is  ad- 
dressed entirely  to  the  discretion  of  the  court,  and  hence,  where  the 
set-off  might  legally  be  made,  but  it  is  apparent  that  injustice  would 
result,  the  motion  will  be  refused.**  "When  a  set-off  is  not  author- 
ized by  statute,  and  when  it  would  deprive  a  party  of  any  of  his 
legal  rights,  there  can  be  no  doubt  that  he  would  be  entitled  to  have 
them  protected  by  a  bill  of  exceptions."  ••  No  exception  lies  to  the 
refusal  of  the  court,  in  the  exercise  of  its  discretion,  to  allow  a 
set-off  of  one  judgment  against  another,  in  cases  where  a  set-off  is 
not  a  matter  of  right  under  the  statute  law.*^  To  authorize  the  set- 
off, it  is  necessary  that  the  subject-matter  should  be  clear  and  indis- 
putable  and  conclusive  upon  the  party,  and  that  it  should  have  passed 
the  ordeal  of  a  judicial  examination  in  a  case  where  the  court  had 
jurisdiction.*'    Where  a  plaintiff  seeks  to  have  a  judgment  obtained 

conferred  by  statute  upon  (tourts  of  law  to  set  off  Judgments  against  Judg- 
ments does  not  divest  courts  of  equity  of  Jurisdiction  in  the  same  cases. 
Whitehead  v.  Jessup,  7  Colo.  App.  460,  43  Pac.  1042. 

•*  Story  V.  Patten,  3  Wend.  (N.  Y.)  331. 

»«  Slmpon  V.  Hart,  14  Johns.  (N.  Y.)  63;  Hendrlckson  v.  Brown.  39  N.  J. 
Law,  239;  Tolbert  v.  Harrison,  1  Bailey  (S.  C.)  599;  WiUiaras  v.  Evans.  2 
McCord  (S.  C.)  203;  Ex  parte  WeHs,  43  S.  C.  477.  21  S.  E.  334;  Gonable  v. 
Bucklin,  2  Alkens  (Vt.)  221;  Balier  v.  Hoag,  6  How.  Prac.  (N.  Y.)  201;  David- 
son V.  Geoghagan,  3  Bibb  (Ky.)  233;  Smith  v.  Lowden,  1  Sandf.  (N.  Y.)  atQC,: 
\Iakepeace  v.  Coates,  8  Mass.  451;  C<4qultt  v.  Bonner,  2  6a.  155;  Meador 
V.  Rhyne,  11  Rich.  Law  (S.  C.)  631;  Low  v.  Duncan,  3  Stpob.  iS.  C.)  ItCr. 
Temple  v.  Scott  3  Minn.  419  (Gil.  306);  Herman  v.  Miller.  17  Kan.  328;  Lund- 
berg  V.  Davidson,  68  Minn.  328,  72  N.  W.  71;  Schuler  v.  ColUns,  63  Kan.  372. 
05  Pac.  062.  The  right  of  setting  off  Judgments  is  i>ermitted  only  where  it 
will  infringe  on  no  other  right  of  equal  grade;  and  a  debtor's  exemption  right 
is  treated  as  one  of  equal  grade.  Hence,  where  the  p^vonal  property  of  one 
debtor.  Including  the  Judgment  owned  by  him  against  his  creditor,  is  less  in 
value  than  the  nmoinit  allowed  him  by  the  exemption  laws,  no  set-off  of  the 
Judgments  will  be  allowed.  Gieseke  v.  Schrakanip,  6  Ohio  N.  P.  290:  Cleve- 
land v.  McCanna,  7  N.  D.  455,  75  N.  W.  906,  41  L.  R.  A.  852,  66  Am.  St.  Rep. 

670. 

oe  Bartlett  v.  Pearson,  2t>  Me.  9. 

OT  Chipman  v.  Fowle,  130  Mass.  352;   Bums  t.  Thomburgh,  3  Witts  <Pa.| 
78. 

»8  Harris  v.  Palmer,  5  Barb.  (N.  Y.)  105. 
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by  him  set  off  against  a  judgment  in  favor  of  the  defendant,  he  is 
seeking  to  recover  on  his  judgment,  within  the  meaning  of  a  statute 
of  limitations.** 

S  1001.    Jndsments  of  Different  Courts  may  be  Set  Off. 

It  was  at  one  time  held  that  if  two  judgments  existed  in  different 
courts,  neither  of  those  courts  had  power  to  order  the  judgments  to 
be  set  off,  but  recourse  must  be  had  to  equity.  In  such  a  case  it 
was  once  observed :  "It  is  true  both  these  judgments  are  legal  de- 
mands. Had  they  been  recovered  in  the  same  court,  they  might 
have  been  set  off  at  law  under  the  equitable  power  of  the  court  over 
its  own  judgments.  But  being  recovered  in  different  courts,  there 
is  no  remedy  but  in  equity,  and  yet  there  is  an  equitable  right  for 
which  relief  ought  to  be  given."  ^•^  But  the  accepted  doctrine  now 
is  that  if  the  party  seeking  the  set-off  moves  for  it  in  the  court 
where  the  judgment  against  himself  subsists,  that  court  has  power 
to  order  the  judgment  of  any  other  court  to  be  set  off  against  its 
own  judgment.^®^  Thus,  a  judgment  of  a  federal  court  may  be  set 
off  against  a  judgment  of  a  court  of  the  state  in  which  it  sits.*®- 
A  justice's  judgment  may  be  set  off  against  the  judgment  of  a  court 
of  record,  if  the  time  for  appeal  has  expired.^**    And  a  judgment 

»»  Dleffenbaeh  v.  Roch.  112  N.  Y.  621,  20  N.  E.  560,  2  L.  R.  A.  829.  See 
Clark  V.  Story.  29  Barb.  (N.  Y.)  205. 

100  Webster  v.  McDaniel,  2  Del.  Ch.  297.  See,  also,  Buckmafiter  v.  Grundy, 
3  Gilman  (lU.)  626. 

loiBloomstock  v.  Duncan,  2  McCord  (S.  C.)  318,  13  Am.  Dec.  728;  People 
V.  New  York  Common  Pleas,  13  Wend.  (N.  Y.)  649,  28  Am.  Dec.  495;  Simp- 
son V.  Hart,  1  Johns.  Ch.  (N.  Y.)  91;  Bwen  v.  Terry,  8  Cow.  (N,  Y.)  126;  Rlx 
V.  Xevius,  26  Vt.  384;  Wright  v.  Mooney,  28  N.  C.  22;  Hendrlckson  v.  Brown, 
39  N.  J.  Law,  239;  Best  v.  Lawson,  1  Miles  (Pa.)  11;  State  Bank  at  Trenton 
V.  Coxe,  8  N.  J.  Law,  172,  14  Am.  Dec.  417;  Howe  v.  Klein,  89  Me.  376,  36 
All.  620;  Weisher  v.  Llbby,  McNeill  &  Libby,  107  Wis.  47,  82  N.  W.  693.  It 
is  even  Immaterial  that  the  judgrment  sought  to  be  set  off  was  rendered  In 
another  state.    Phillips  v.  Mackay,  54  N.  J.  Law,  319,  23  Atl.  941. 

102  Bchautz  V.  Kearney,  47  N.  J.  Law,  56. 

lOB  state  Bank  at  Trenton  v.  Coxe,  8  N.  J.  Law,  172,  14  Am.  Dec.  417;  Rob- 
inson V.  Kunkleman,  117  Mich.  193,  75  N.  W.  451.  But  In  an  action  before 
a  Justice  of  the  peace,  the  defendant  cannot  set  off  a  judgment  recovered  by 
him  against  the  plaintiff,  before  another  Justice,  which  had  been  removed 
Into  the  supreme  court  by  certiorari    For,  it  was  said,  **he  was  not  entitled 
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recovered  before  one  justice  can  be  ascertained  and  applied  by  anoth- 
er in  satisfaction  of  a  counterclaim  recovered  before  him  by  the 
other  party.^®*  And  in  Tennessee  it  is  also  held  that  the  supreme 
court  may  set  off  two  of  its  own  judgments  in  a  proper  case/** 

fi   1002.    Where  tlie  Motion  ihonld  be  Made. 

When  judgments  obtained  in  different  courts  are  to  be  set  off,  the 
party  making  the  application  must  move  in  the  court  in  which  the 
judgment  against  him  was  recovered,  because  that  is  the  court  which 
has  control  over  that  judgment,  and  so  far  as  concerns  the  judg- 
ment in  his  favor,  he  always  has  the  power  to  credit  or  satisfy  it.*** 

S   1003.    MoTing  Party  mnit  be  Real  Owner  of  Jndcaient. 

To  enable  a  person  to  procure  the  setting  off  of  one  judgment 
against  another  on  motion,  he  must  be  the  absolute  owner  of  the 
judgment  in  his  own  right.*®^  And  a  party  will  not  be  allowed  to  set 
off  a  judgment  of  which  another  is  the  equitable  owner,  where  the 
fact  is  known  to  him  when  making  the  motion.^**  But  it  is  also  held 
that  the  use-plaintiff— one  to  whose  use  a  judgment  has  been  ob- 
tained in  the  name  of  another — has  an  equitable  right  to  use  the  judg- 
ment by  way  of  set-off.^**    And  so  also  has  one  who  acquired  the 

to  execution  on  the  Judgment,  without  givlnfr  satisfactory  security  to  restore 
the  debt  or  damages  In  case  the  Judgment  should  be  reversed/'  and  he  should 
not  be  permitted  to  have  the  fruits  of  his  Judgment  indirectly,  by  setting  it 
off.    Willnrd  v.  Fox,  18  Johns.  (N.  Y.)  407. 

104  McEwen  v.  Bigelow,  40  Mich.  215. 

105  Sneed  v.  Sneed,  14  Lea,  13. 

locRusseU  V.  Conway,  11  Cal.  93;  Coolce  ▼.  Smith,  7  Hill  (N.  T.)  186: 
Hiclcs  V.  Ross,  11  Barb.  (N.  Y.)  481;  Wright  v.  Cobleigh,  23  N.  H.  32;  Taylor 
V.  Williams,  14  Wis.  155;  \>  ciMier  v.  UUby,  McNeill  ^  Ubbj,  107  Wla.  47. 
82  N.  W.  693.     See  Sholle  v.  Pino,  9  N.  M.  393,  54  Tac.  335. 

107  Mason  v.  Knowlson,  1  Ilill  (N.  Y.)  218;  Turner  v.  Satterlee,  7  Cow.  (N. 
Y.)  4S0;  Lee  v.  Lee.  31  Ga.  26,  76  Am.  Dec.  681.  A  Judgment  for  costs  be- 
longs to  the  attorney  of  the  Judgment  creditor,  and  the  Judgment  debtor  can- 
not set  off  the  same  with  a  Judgment  recovered  by  him  against  snch  judgment 
creditor  in  a  different  action  in  another  court  Jaeger  y.  Koenig,  33  Misc. 
Rep.  82.  G7  N.  Y.  Supp.  172. 

los  Meador  v.  Rliyne,  11  Rich.  Law  (S.  C.)  6.31. 

io»  Norwood  v.  Norwood,  4  Har.  &  J.  (Md.)  112. 
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judgment  by.  assignment  before  the  bringing  of  the  action  in  which 
the  judgment  against  himself  was  rendered.**®  But  a  judgment 
purchased  by  a  party  with  a  view  to  set  it  off,  and  upon  condition 
that  if  he  failed  to  obtain  the  set-off  on  motion,  the  assignment  should 
be  void  and  the  assignor  should  pay  the  costs  of  the  motion,  cannot 
be  set  oflE.*" 

S   1004.    Mutuality  of  Partiei  Required. 

In  order  that  one  judgment  may  properly  be  set  off  against  anoth- 
er, it  is  necessary  that  there  should  be  mutuality  of  parties.***  For 
otherwise  the  transaction  is  sure  to  involve  injury  to  the  rights  of 
some  person  concerned.  For  instance,  where,  in  an  action  brought 
by  A.  against  B.  and  C,  to  recover  a  debt  due  from  them  to  A., 
the  defendants  pleaded  the  set-off  of  a  judgment  recovered  by  B. 
and  his  wife  against  A.  and  D.,  it  was  held  that  the  plea  was  insuffi- 
cient.* *•  But  still  there  may  be  cases  in  which  a  set-off  would  be 
equitable,  although  the  parties  to  the  two  judgments  are  not  identi- 
cal, and  in  such  cases  it  will  not  be  refused.***  Thus,  a  judgment 
against  two  persons  jointly,  where  each  is  liable  for  the  whole 
amount,  may  be  set  off  against  a  judgment  held  by  one  of  them 
singly  as  plaintiff.***  And  so  where  two  judgments  are  recovered, 
one  in  favor  of  A.  against  B.  and  his  sureties,  and  the  other  in  favor 
of  B.  individually  against  A.,  the  court,  on  motion  of  B.,  will  set  off 
the  one  against  the  other.* *•  A  judgment  recovered  by  a  woman 
while  sole  against  A.  may  be  set  off  against  a  judgment  recovered 
by  A.  against  her  and  her  husband  personally,  for  a  devastavit  com- 

iifl  Sexton  V.  Gee,  1  Hill  (S.  C.)  378. 

111  Miller  V.  Gllmnn,  7  Cow.  (N.  Y.)  469.  But  see,  per  contra,  McBrayer  v. 
Dean.  100  Ky.  398,  38  S.  W.  508. 

112  Howe  Mach.  Co.  v.  Hlckox,  106  111.  4G1;  Patterson  v.  Ward,  8  N.  D. 
87,  76  N.  W.  1046;   Riohmond  v.  Blooh.  38  Or.  317,  60  Pac.  388. 

ii»  Atkins  V.  Cliurcliill,  19  Conn.  394;    Holmes  v.  Robinson,  4  Ohio,  90. 

ii-»  Colquitt  V.  Bonner,  2  Ga.  155;   Hobbs  v.  Duff,  23  Cal.  596. 

ii»  Hutchins  v.  Riddle,  12  N.  H.  464;  Simson  v.  Hart,  14  Johns.  (N.  Y.)  63; 
Allen  V.  Hall,  5  Mete.  (Mass.)  203;  Hunt  v.  Conrad,  47  Minn.  557,  50  N.  W. 
1)14.  14  L.  R.  A.  512. 

116  Priuce  V.  B'uller,  34  ile.  122;  Bennett  v.  Hanley,  91  Mich.  143,  51  N.  W. 
bSo. 
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mitted  by  her  as  administratrix.^^^  In  an  early  Pennsylvania  case 
it  appeared  that  D.  procured  a  policy  of  insurance  to  be  made  on  a 
vessel  for  himself  and  others  concerned  in  the  same,  and  on  a  loss 
his  executors  recovered  judgment  against  the  underwriter,  B.,  who 
Bad  before  obtained  judgment  against  D.  It  was  held  that  B.  was 
entitled  to  set  off  this  judgment,  although  it  should  appear  that  0. 
owned  half  of  the  vessel.***  But  unless  the  joint  plaintiffs  or  joint 
defendants  in  the  one  judgment  stand  in  some  such  relation  as  those 
just  mentioned,  it  cannot  be  set  off  against  a  debt  due  to  one  of 
them,  except  on  proof  that  the  other  is  insolvent.***  A  judgment 
in  favor  of  A.  against  B.  individually,  and  a  judgment  in  favor  of  a 
co-partnership  consisting' of  B.  and  C,  against  A.,  are  not  mutual 
debts,  and  one  cannot  be  set  off  against  the  other.*** 

It  is  well  settled  that  the  right  to  a  set-off  cannot  be  defeated  by 
an  assignment  of  one  of  the  judgments  made  fraudulently  for  the 
very  purpose  of  avoiding  it.***  But  when  the  assignment  was  made 
in  good  faith  and  for  value,  and  without  any  such  purpose,  it  is  doubt- 
ful whether  the  right  of  set-off  is  not  lost.  Some  of  the  authorities 
hold  that  the  mutuality  which  is  necessary  to  the  exercise  of  this 
power  is  destroyed  by  such  an  assignment.  Others  contend  that  the 
equity  to  a  set-off  is  prior  to  the  rights  of  the  assignee,  who  takes 
the  judgment  subject  to  all  equities  between  the  original  parties, 
and  must  be  preferred.  The  subject  has  been  discussed  in  an  earher 
chapter.*** 

"7  Rutherford  v.  Crabb,  5  Yerg.  (Tenn.)  112. 

lis  Darrah's  Ex'rs  v.  Bayard,  3  Yeates.  152. 

ii»  Phelps  V.  Reeder,  39  111.  172;  Windecker  ▼,  Mutual  Life  Ina.  Co..  1^ 
App.  Dlv.  73,  43  N.  Y.  Supp.  358;  Simmons  v.  Shaw,  172  Masa.  516,  52  N.  t 
1087. 

120  Francis  v.  Rand,  7  Conn.  221.  But  compare  Jeffries  v.  Eyans,  6  B. 
Mon.  (Ky.)  119,  43  Am.  Dec.  158. 

121  Morris  v.  HoUis,  2  Har.  (Del.)  4;  Hurst  v.  Sheets,  14  Iowa,  322;  Ru«e» 
V.  Conway,  11  Cal.  03. 

122  Supra,  S  954.  And  see  Wripht  ▼.  Cobleigh,  23  N.  H.  32;  Grarw  v. 
Woodbury,  4  Hill  (N.  Y.)  559,  40  Am.  Dec.  290;  Makepeace  r.  Coates.  > 
Mass.  451. 
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S  1005.    Baqviaites  of  Jndsm^nts  to  be  Set  OfP. 

In  order  that  a  judgment  should  be  available  as  a  set-off,  it  is  nec- 
essary that  it  should  be  a  valid  and  subsisting  obligation  and  final  in 
its  nature.**'  Hence  a  judgment  upon  which  an  appeal  is  pending 
cannot  be  set  off  against  another  judgment,***  nor  can  one  which 
appears  by  the  record  to  be  satisfied,  although  it  has  not  in  fact  been 
paid.**"  But  the  assignee  of  a  dormant  judgment  against  one  who 
is  insolvent  may  bring  a  suit  to  have  it  revived  and  set  off  against  a 
judgment  which  has  since  been  recovered  against  him  by  the  other 
party,  and  which  the  latter  is  about  to  enforce.***  A  judgment  for 
costs  for  a  defendant  may  be  set  off  against  the  judgment  recovered 
by  the  plaintiff;  **''  but  not  so  as  to  divest  the  hen  of  the  attorney 

3  28  A  judgment  not  in  existence  when  the  action  was  commenced  cannot  be 
pleaded  as  a  set-off.  Spencer  v.  Johnston,  58  Neb.  44,  78  N.  W.  482.  Nor  can 
one  judgment  be  set  off  against  another  until  both  have  been  entered  of 
record.  Rupp  v.  Swariz,  3  Lack.  Jur.  (Pa.)  125.  A  final  order  allowing  a  re- 
ceiver's account,  and  directing  payment  of  a  certain  sum  to  one  who  ren- 
dered services  to  the  receiver,  is  not  a  judgment,  within  the  meaning  of  a 
statute  allowing  tlie  set-off  of  mutual  judgments.  Patterson  v.  Ward,  8  N. 
D.  87,  76  N.  W.  1046.  In  Pennsylvania,  it  is  stated  to  be  the  general  rule  that 
judgments  may  be  set  off  against  each  other  whenever  executions  Issued  upon 
them  could  be  legally  set  off,  one  against  the  other,  by  the  officer  having  them 
in  his  hands  for  service.    Matthews  v.  Russell,  17  Fa.  Go.  Gt  R.  590. 

124  De  Figaniere  v.  Young,  2  Rob.  (N.  Y.)  670;  De  Camp  v.  Thomson,  22 
Misc.  Rep.  385,  60  N.  Y.  Snpp.  454;  Same  v.  Thompson,  31  App.  Div.  634,  54 
N.  Y.  Supp.  1098;  Yarborough  v.  Fitzpatrick  (Ky.)  51  S.  W.  172;  Gemmell  v. 
Hueben,  71  Mo.  App.  291;  Zerbe  v.  Missouri,  K.  &  T.  Ry.  Co.,  80  Mo.  App. 
414;  Spencer  v.  Johnston,  58  Neb.  44,  78  N.  W.  482.  But  in  some  states,  it 
is  thought  that  the  pendency  of  an  appeal  from  one  of  the  Judgments  will 
not  warrant  the  court  in  refusing  the  set-off,  though  it  should  retain  the  mo- 
tion until  the  determination  of  the  appeal.  Haslvins  v.  Jordan,  123  Gal.  157. 
55  Puc.  786;  Irvine  v.  Myers,  6  Minn.  562  (Gil.  306);  Gaddls  v.  Leeson,  55  111. 
522.  Of  course  a  judgment  which  was  annulled  on  appeal  cannot  be  set  off. 
Magarity  v.  Succop's  Adm'r,  90  Va.  561,  19  S.  E.  260.  But  it  is  immaterial 
that  the  time  for  appealing  from  the  judgment  has  not  yet  expired,  if  no 
appeal  has  actually  been  taken.  Haskins  v.  Jordan,  123  Gal.  157,  55  Pac. 
786. 

"5  Smith  V.  Briggs,  9  Barb.  (N.  Y.)  252. 

120  Simpson  v.  Huston,  14  Tex.  476. 

127  Hurd  V.  Fogg,  22  N.  H.  08;  Zerbe  v.  Missouri,  K.  &  T.  By.  Co.,  80  Mo. 
App.  414;  Welsher  v.  Libby,  McXeil  &  Libby,  107  Wis.  47,  82  N.  W.  GJKJ. 
GoDipr.r-  V411:ou  v.  Fryatt,  2  Sandf.  (N.  Y.)  638;  Howell  v.  Withers.  11  Pa. 
Co.  Ct.  R.  630. 
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for  costs  in  the  first-mentioned  judgment.^**  A  judgment  may  be 
set  off  before  a  jury  against  a  demand  not  yet  ascertained  by  judg- 
ment.^** And  where  there  are  two  actions  in  the  same  court  between 
the  same  parties,  it  is  within  the  discretion  of  the  court  to  withhold 
judgment  in  one  action  until  the  defendant,  as  plaintiff  in  the  other 
suit,  using  due  diligence,  shall  obtain  his  judgment  for  damages, 
after  which  one  judgment  may  be  set  off  against  the  other.*  ••  A 
proceeding  by  the  debtor  of  a  decedent  to  set  off  a  judgment  obtain- 
ed by  him  against  the  decedent,  against  one  obtained  by  the  admin- 
istrator on  the  debt  due  the  estate,  is  not  affected  by  the  insolvency 
of  the  estate,  such  judgment  not  really  constituting  assets  in  the 
hands  of  the  administrator.**^  It  is  no  objection  to  the  set-off  of 
mutual  judgments  that  one  was  recovered  upon  a  debt  or  contract 
and  the  other  upon  a  claim  in  tort.*^*  So  also,  where  a  claim  for 
usury  against  a  bank  has  been  reduced  to  judgment,  it  may  be  set 
off  against  a  judgment  on  the  note  or  other  obligation  on  which  the 
usurious  interest  was  paid.*"  And  a  judgment  for  damages  for 
breach  of  a  covenant  of  warranty  in  the  conveyance  of  property  may 
be  allowed  in  reduction  of  the  mortgage  debt  for  such  conveyance.*'* 
Again,  one  judgment  may  be  set  off  against  another,  although  the 
latter  was  entered  on  a  note  containing  a  waiver  of  homestead.*"* 

i««Nleoll  V.  NIcoll,  2  Edw.  Ch.  (N.  Y.)  574;  Dunkln  v.  Vandenbergh,  1 
Paige  (N.  Y.)  622;  Alnslie  v.  Boynton,  2  Barb.  (N.  Y.i  258;  Wlnteraon  v. 
Hltchings,  88  N.  Y.  Supp.  171;  Higglns  v.  Dunkleberger.  23  Pa.  Co.  (X  R. 
291;  Morton  v.  Urquhart,  79  Minn.  390,  82  N.  W.  653.  See  Ocean  Ins.  Cu. 
V.  Rider,  22  Pick.  (Mass.)  210.  Compare  Smith  v.  Evans,  110  Ga.  536.  35  S. 
E.  633.  Proceedings  for  setting  off  judgments  cannot  be  defeated  by  sabse* 
queut  notice  by  the  attorney  of  one  of  the  judgment  creditors  of  his  claim 
of  lien.    Sweeney  v.  Bailey,  7  S.  D.  404.  64  N.  W.  188. 

120  Metzgar  v.  Metzgar,  1  Rawle  (Pa.)  227;  Central  Appalachian  Co.  ▼• 
Buchanan,  33  C.  C.  A.  598.  90  Fed.  454.  Compare  Inin  t.  Wright,  1  Sctm. 
(111.)  135;   Faulconer  v.  Stinson,  44  W.  Va.  546.  29  S.  B.  lOlL 

130  New  Haven  Copper  Co.  v.  Brown,  46  Me.  418. 

isi  Quick  V.  Durham.  115  Ind.  302,  16  N.  E.  601. 

i»-  Langston  v.  Koby.  68  Ga.  406;  Pasek  v.  Vockroth.  IS  Pa.  Co.  Ct.  R.  5W. 
But  compare  McCorniick  v.  Alexander,  3  Pa.  Dist.  R.  149. 

i3»  Lloyd  V.  First  Xat.  Bank.  5  Kan.  App.  512,  47  Pac.  575;  Barbour  t. 
National  Exchange  Bank.  50  Ohio  St.  90,  33  N.  E.  542,  20  L.  B.  A.  192. 

134  Harrinjrton  v.  Bean,  94  Me.  208,  47  AU.  147. 

135  Riehl  V.  Vockroth,  10  Pa.  Co.  Ct  R.  657. 
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Part  V.     Satisfaction  by  Proceedings  on  Final  Process. 

I  1006.    lieTj  cm  Real  Eitaie. 

The  mere  levy  of  an  execution  upon  real  estate  of  the  judgment- 
debtor  does  not  amount  even  prima  facie  to  a  satisfaction  of  the 
judgment,  for  it  does  not  interfere  with  the  title  or  possession  of  the 
debtor.^*'  "A  levy  upon  real  estate  constitutes  no  satisfaction  of  an 
execution  until  consummated  by  sale.  Before  that  period  there  is  no 
change  either  of  property  or  possession,  and  no  reason  to  hold  the 
levy  to  be  a  satisfaction.*'  ^*^  But  a  return  of  ''land  delivered"  on 
an  elegit  is  a  legal  satisfaction  of  the  judgment. ^^®  And  so  where 
a  judgment-creditor  makes  a  valid  levy  of  his  execution  on  land  in 
which  the  debtor  has  an  estate  for  his  own  life,  and  the  debtor's 
interest  in  such  land  and  its  income  are  set  off  to  such  creditor  at 
a  yearly  value,  to  continue  for  a  term  of  years  "should  the  debtor 
so  long  live,"  in  full  satisfaction  of  the  execution,  the  judgment- 
debt  is  satisfied  by  such  levy,  although  the  debtor  dies  before  the 
expiration  of  the  term  of  years  for  which  the  land  was  set,  off.^'* 
And  a  judgment  is  satisfied  when,  under  proceedings  ordered  by 
the  proper  court,  the  lands  of  the  defendant  are  seized,  sold,  and 
conveyed  by  the  sheriff  to  the  plaintiff,  he  bidding  for  them  the 
amount  of  the  judgment  with  the  interest  and  costs.**® 

138  Shepard  v.  Rowe,  14  Wend.  (N.  Y.)  2G0;  Taylor  v,  Ranney,  4  Hill  (N. 
Y.)  G21;  Patterson  v.  Swan,  9  Serg.  &  R.  (Pa.)  16;  Deloach  v.  Myrlck,  6  Ga. 
410;  Foster  v.  Rutherford,  20  Ga.  676;  Overby  v.  Hart,  68  Ga.  493;  Fry  v. 
Branch  Bank,  16  Ala.  282;  Beazley  v.  Prentiss,  13  Smedes  &  M.  (Miss.)  97; 
Peale  v.  Bolton,  24  Miss.  630;  White  v.  Graves,  15  Tex.  183;  Boyd  v.  Mann, 
9  Baxt.  (Tenn.)  349;  Hogshead  v.  Carruth,  5  Yerg.  (Tenn.)  227;  Trapnall  v. 
Richardson,  13  Ark.  543,  58  Am.  Dec.  338;  Reynolds  v.  Rogers'  Ex'rs,  5  Ohio, 
lf59;  Gregory  v.  Stark,  3  Scam.  (111.)  612;  Gold  v.  Johnson,  59  111.  62;  Spaf- 
ftird  V.  Beach,  2  Doug.  (Mich.)  150;  Davidson  v.  Gaston.  16  Minn.  230  (Gil. 
2U2);  Wood  V.  Conrad,  2  S.  D.  405,  50  N.  W.  903;  Chandler  v.  Furbish,  8 
Me.  408;  Tnrbell  v.  Downer,  29  Vt.  339;  New  Zealand  Ins.  Co.  v.  Maaz,  la 
Colo.  App.  493,  59  Pac.  213.     Compare  Anthony  v.  Humphries,  9  Ark,  176. 

137  Beazley  v.  Prentiss,  13  Smedes  &  M.  (Miss.)  97. 

135  Hinesly  v.  Hunn's  Adm*r,  5  Har.  (Del.)  236. 

13  0  Thomas  v.  Platts,  43  X.  H.  629. 

140  Walker  v.  Powers,  104  U.  S.  245,  26  L.  Ed.  729;  Hnnna  t.  Savage,  21 
\V;ish.  555,  58  Pac.  1009;  Gonce  v.  McCoy,  101  Tenn.  ,587,  49  S.  W.  754,  70 
A  111.  St  Rep.  714. 
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I  1007.    Levy  on  Persoaaltj* 

It  was  the  doctrine  of  the  common  law,  and  has  been  quite  gener- 
ally held  in  this  country,  that  a  levy  of  execution  upon  sufficient  per- 
sonal property  of  the  judgment-debtor  to  pay  the  judgment  operates 
per  se  as  a  satisfaction  and  extinguishment  of  the  judgment.*** 
This  doctrin^  proceeds  upon  the  principle  that  after  the  debtors 
property  is  removed  from  his  possession  by  seizure  on  execution,  he 
should  not  be  held  to  any  further  liability  under  the  judgment,  and 
the  plaintiff's  remedy,  for  failure  of  actual  satisfaction,  is  against  the 
sheriff  or  his  deputy.^**  At  any  rate,  a  levy  under  an  execution  upon 
sufficient  personalty  to  satisfy  the  same  is  a  satisfaction  of  the  judg- 
ment at  least  so  far  as  to  discharge  third  persons  who  are  liable 
collaterally  or  as  sureties  therefor,  and  the  release  of  the  property 
from  the  levy  thus  made,  without  the  consent  of  the  parties  so  lia- 
ble, cannot  revive  their  liability.^** 

fi  1008.    SatUfaotlon  by  Iiery  Is  mot  Alisolmte. 

The  better  doctrine,  and  the  one  now  generally  accepted,  is  that  a 
levy  of  execution  upon  sufficient  personal  property  of  the  debtor  to 
discharge  the  judgment  is  to  be  considered  as  no  more  than  a  prima 
facie  satisfaction,  or  satisfaction  sub  modo,  and  that  the  presumption 
arising  therefrom  is  liable  to  be  rebutted,  on  the  part  of  the  plaintiff, 
by  evidence  of  any  one  of  a  number  of  combinations  of  circumstances 
which,  without  his  own  fault  or  the  sheriff's,  prevented  the  levy  from 
furnishing  actual  satisfaction  of  the  judgment.^**     As  stated  by  the 

1*1  Clark  V.  Withers,  1  Salk.  323;  Slle  v.  Finch,  2  RoUe,  57;  Speake  v.  Bleb 
ards,  Hob.  206;  Campbeli  v.  Pope,  Hempst  271,  Fed.  Cas.  Na  2»365a;  Jack*'a 
V.  Bowen,  7  Cow.  (N.  Y.)  13;  Shepard  v.  Rowe,  14  Wend.  (N.  Y.)  200:  Hunt 
V.  Breading,  12  Serg.  &  R.  (Pa.)  87,  14  Am.  Dec.  065;  Cathcart*s  Appeal  13 
Pa.  421;  Marshall  v.  Morris,  18  Ga.  185;  Campbell  v.  Spence.  4  Ala.  543.  09 
Am.  Dec.  301;  Young  v.  Bead,  3  Yerg.  (Tenn.)  296;  Cass  v.  Adams.  S  Obi©. 
223;  Frank  v.  Brasket  44  Ind.  92;  Burr  v.  Mendcnhall,  80  Ind.  49;  Smitb 
V.  Hughes,  24  111.  270;  Martin  v.  Charter,  27  Dl.  294;  Trigg  t.  Harris,  49  Mo. 
17G;  Blftlr  v.  Caldwell.  3  Mo.  353;  People  ▼.  Chlsholm,  8  CaL  29;'  Barber  t. 
Reynolds,  44  Cal.  519. 

1"  Hunt  V.  Breading,  12  S^g.  &  R.  (Pa.)  37,  14  Am.  Dec.  065- 

148  Mulfoi-d  V.  Estudillo,  23  Cal.  94. 

1**  United  Stales  v.  Dashiel,  3  Wall.  688,  18  L.  Ed.  268;    Smith  v.  CoDdon. 
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court  in  New  York:  "There  are  some  old  cases  in  which  dicta  arc 
found  that  a  levy  upon  sufficient  property  to  satisfy  an  execution  is  a 
satisfaction,  but  that  doctrine  has  long  since  been  exploded.  Where 
a  sheriff  levies  upon  sufficient  property,  and  through  his  negligence 
or  misconduct  it  is  lost,  destroyed,  or  otherwise  disposed  of,  so  that 
the  defendant  is  deprived  of  the  benefit  of  it,  there  is  no  doubt  it 
should  be  regarded  as  a  satisfaction  of  the  execution,  and  the  plain- 
tiff must  in  such  case  seek  his  remedy  against  the  sheriff.  But  where 
the  debtor  has  neither  paid  the  debt  nor  been  deprived  of  his  prop- 
erty, the  simple  act  of  levying  upon  it  is  not  a  satisfaction,  whether 
the  debtor  has  been  permitted  to  retain  the  property  either  by  his 
own  misconduct,  or  by  his  request,  or  the  voluntary  act  of  the  officer, 
because  neither  works  any  wrong  to  him/'  ^*^  This  rule,  as  will  be 
seen,  is  sustained  by  the  greater  weight  of  authority,  and  in  some 
states  it  has  been  established  by  overruling  the  cases  sustaining  the 
earlier  doctrine.  But  the  conflict  of  authority  is  more  apparent  than 
real,  for  the  cases  holding  the  strict  rule  generally  concur  in  admit- 
ting certain  exceptions,  the  effect  of  which  is  practically  to  reduce  it 
to  the  form  above  enunciated.  Important  consequences  may  be  de- 
duced from  the  rule  as  it  stands  at  present.  For  example,  it  is  no 
defense  to  an  action  on  a  judgment  that  an  execution  has  been  is- 
sued and  levied  on  the  defendant's  property  to  a  sufficient  amount  to 

174  Mass.  550,  55  N.  B.  324,  75  Am.  St.  Kep.  372;  Folsom  v.  Chesfey,  2  N.  H. 
432;  MeBrlde  v.  Formers'  Bank,  28  Barb.  (N.  Y.)  476;  Denvrey  v.  Fox,  22 
Barb.  (N.  Y.)  522;  People  v.  Hopaon,  1  Denio  (N.  Y.)  574;  Voorhees  v.  Gros, 
3  How.  Prac.  (X.  Y.)  262;  Green  v.  Burke,  23  Wend.  (N.  Y.)  490;  Peek  v. 
Tiffany,  2  N.  Y.  451;  Lyon  v.  Hampton,  20  Pa.  46;  Carr  v.  Weld,  19  N.  J.  Eq. 
319;  Banta  v.  McClennan,  14  N.  J.  Eq.  120;  In  re  King,  13  N.  C.  341,  21 
Am.  Dec.  335;  Peay  v.  Fleming,  2  Hill  Eq.  (S.  C.)  97;  Lewis  v.  Spann,  1 
Rich.  Law  (S.  C.)  429;  McElwee  v.  Jeffreys,  7  S.  C.  228;  Foster  v.  Ruther- 
ford, 20  Ga.  676;  Chisolm  v.  Chittenden,  45  Ga.  213;  Overby  v.  Hart,  68 
Vrix.  493;  Walker  v.  McDowell,  4  Smedes  &  M.  (Miss.)  118,  43  Am.  Dec.  470; 
McNutt  V.  Wilcox,  Freem.  Ch.  (Miss.)  116;  Wade  v.  Watt,  41  Miss.  248;  Shel- 
ton  V.  Hamilton,  23  Miss.  406,  57  Am.  Dec.  149;  McGiniss  v.  Lillard's  Ex'r,  4 
Bibb  iKy.)  490;  Curtis  v.  Root,  28  111.  367;  French  v.  Snyder,  30  111.  343,  83 
Am.  Dec.  193;  Trenary  v.  Cheever,  48  111.  28;  Lucas  v.  Cassaday,  2  G.  Greene 
(Iowa)  208;  First  Nat.  Bank  v.  Rogers,  13  Minn.  407  (Gil,  376),  97  Am.  Dec. 
239;  Bennett  v.  McGrade,  15  Minn.  132  (Gil.  99);  Murray  v.  Meade,  5  Wash, 
.St.  ^93,  32  Pac.  780. 

145  Peck  V,  Tiffany,  2  N.  Y.  451,  456. 
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discharge  the  judgment.**'  The  presumption  of  satisfaction  arising 
from  such  a  levy  may  be  rebutted  by  proof  that  actual  satisfaction  was 
not  received  through  the  insufficiency  of  the  proceeds  of  the  levy."' 
It  may  also  be  rebutted  by  proof  that  satisfaction  could  not  have 
resulted  from  the  levy  on  account  of  senior  executions  or  other 
prior  hens.***  So  again,  it  may  be  rebutted  by  proof  that  the  prop- 
erty was  removed  from  the  plaintiff's  possession  by  process  of  law.'** 
Again,  where  the  chattels  levied  on  are  abandoned  and  left  in  the 
debtor's  possession,  or  restored  to  him  at  his  request  or  for  his  ben- 
efit, no  satisfaction  of  the  judgment  can  be  presumed  to  ensue.'** 
Thus  where  the  debtor,  on  a  levy,  gives  a  note  with  collaterals,  and 
thereupon  goods  seized,  and  which  would  have  been  sufficient,  are 
restored,  and  he  promises  to  pay  the  note  out  of  a  particular  fund, 
but  makes  default,  the  judgment  is  not  to  be  considered  as  satis- 
fied.*** But  it  must  be  remembered  that  such  a  levy  is  at  least  so 
far  a  satisfaction  of  the  judgment  as  to  throw  upon  the  plaintiff  the 
burden  of  proving  either  that  it  was  insufficient,  or  that  its  proceeds 

i*«  Waddell  v.  Elmendorf,  5  Denio  (N.  Y.)  447. 

i*T  Newsom  v.  McLeudon,  G  Ga.  302;  Candle  v.  Dare,  7  Ark.  46;  Moody  v. 
Harper,  28  Miss.  615;  Bibb  v.  Jones,  7  How.  (Miss.)  397;  McNutt  t.  Wflcox, 
Freem.  Cli.  (Miss.)  116;    Chandler  v.  Higgins,  109  111.  602. 

^*8  People  V.  Hopson,  1  Denio  (N.  Y.)  574;  Hanness  v.  Bonndl.  23  X.  J. 
Law,  159;  Newsom  v.  McLendon.  G  Ga.  392;  Horn  v.  Ross.  20  Ga.  210,  65  Am. 
Dec.  621;  Peay  v.  Fleming,  2  Hill  Eq.  (S.  C.)  97;  Cornelius  v.  Borford,  2» 
Tex.  202.  91  Am.  Dec.  309. 

i«o  Bean  v.  Seyfert.  12  Pbila.  224;  Banks  v.  Evans.  10  Smedes  &  M.  (Miss.i 
35,  48  Am.  Dec.  734;  Alexander  v.  Polk,  39  Miss.  737;  Peoria  Savings.  L.  & 
T.  Co.  V.  Elder.  165  111.  55,  45  X.  E.  1083. 

iBo  United  States  v.  Dashiel,  3  Wall.  688,  18  L.  Ed.  268;  Churchill  v.  War- 
ren, 2  N.  H.  298.  9  Am.  Dec.  73; .  Ostrander  v.  Walter.  2  Hill  (N.  Y.)  3:S» 
Peck  V.  Tiffany,  2  N.  Y.  451;  Cummin*s  Appeal,  9  Wafts  &  S.  (Pa.)  73: 
Sasscer  v.  Walker's  Ex'rs,  5  Gill  &  J.  (Md.)  102,  25  Am.  Dec.  272;  I-'cwtvr  v. 
Crawford  (C.  C.)  80  Fed.  991;  Lnstileld  v.  Ball,  108  Mich.  17,  61  X.  W.  33W: 
Biiiford  V.  Alston,  15  N.  C.  351:  Stone  v.  Tucker,  2  Bailey  (S.  C.)  495;  Morton 
V.  Walker,  7  How.  (Miss.)  .">54:  Cornelius  v.  Burford,  28  Tex.  202.  91  Am. 
Dec.  309;  Allen  v.  Johnson,  4  J.  J.  Marsh.  (Ky.)  235;  Williams  v.  Bowdon,  1 
Swan  (Tenn.)  282;  Trapnall  v.  Richardson,  13  Ark.  543.  58  Am.  Dec.  35S; 
Biscoe  V.  Sandefur.  14  Ark.  568;  Williams  v.  Boyce,  U  Mo.  537;  Yoonje  v. 
Cleveland,  33  Mo.  126.  82  Am.  Dec.  155;  First  Nat.  Bank  v.  Rogers,  15  Mlnn. 
381  (Gil.  305);   Wripht  v.  Young.  6  Or.  87. 

161  Holbrook  v.   Cliauiplin.   1   Hoff.   Ch.  (X.    Y.)   148.     And  see  First  XtL 
Bank  of  Hastings  v.  Rogers,  15  Minn.  381  (Gil.  305). 
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were  applied  to  the  extinguishment  of  prior  liens,  or  that  it  was 
otherwise  unproductive,  and  made  so  without  fault  in  the  plaintiff  or 
the  levying  officer.*'* 

fi  1009.    Beleaie  of  Propertj  on  FortheomiuK  Bond. 

In  several  of  the  states  it  is  provided  by  statute  that  where  prop- 
erty levied  on  is  surrendered  on  a  forthcoming  bond,  and  the  bond 
is  forfeited,  a  new  judgment,  on  the  bond,  thereupon  springs  into 
existence,  without  any  further  formalities  and  by  mere  force  of  the 
statute;  and  accordingly  it  is  held  that  the  original  judgment  is 
merged  in  the  statutory  judgment  and  thereby  satisfied  and  extin- 
guished.*'* But  in  some  other  states,  where  the  mere  forfeiture  of 
the  forthcoming  bond  gives  an  inchoate  right  to  take  judgment,  but 
does  not  amount  to  an  actual  judgment  of  itself,  it  is  held  that  such 
forfeiture  will  not  operate  as  a  merger  and  satisfaction  of  the  original 
judgment.*'*  In  Pennsylvania,  when  an  execution  is  levied  on  per- 
sonal property,  but  the  sale  is  prevented  by  an  interpleader  issue  at 
the  instance  of  a  claimant  who  gives  bonds  and  to  whom  the  prop- 
erty is  thereupon  surrendered  by  the  sheriff,  the  levy  cannot  be 
regarded  as  a  satisfaction  of  the  judgment.*" 

S   1010.    Sale  on  XSzeention. 

Where  property  of  the  debtor  is  sold  on  execution,  and  the  sale  is 
not  annulled  or  set  aside,  the  judgment  is  satisfied  to  the  extent  of 
the  net  proceeds  of  the  sale.*"     And  where  the  property  is  pur- 

is2New8om  v.  Mcl^ndon,  6  Ga.  392.  See,  also,  First  Nat.  Bank  of  Has- 
tings T.  Rogers,  13  Minn.  407  (Gil.  37t5),  97  Am.  Dec.  239. 

153  witherspoon  v.  Spring,  3  How.  (Miss.)  GO,  32  Am.  Dec.  310;  Bank  of 
United  States  v.  Patton,  5  How.  (Miss.)  200.  35  Am.  Dec.  428;  Davis  v. 
Hoopes,  33  Miss.  173  (compare  Benton  v.  Crowder,  7  Suiedes  &  M.  [Miss.]  185); 
Kelly  V.  Gar>lu,  12  Ark.  613;  Frazier  v.  McQueen,  20  Ark.  (58;  Douglas  v. 
Twcnibly,  25  Ark.  124:  Lipscomb  v.  Grace,  .26  Ark.  231.  7  Am.  Rep.  607; 
Harrison  v.  Wilson,  2  A.  K.  Marsh.  (Ky.)  547;  Young  v.  Read.  3  Yerg.  (Tenu.) 
21K>.  See,  also,  Hoyt  v.  Hudson,  12  Johns.  (N.  Y.)  207;  Taylor  v.  Hulrae,  4 
Watt«  &  S.  (Pa.)  407;   Cox  v.  Reed,  27  111.  434. 

iR*  Cole  V.  Robertson,  6  Tex.  356,  55  Am.  Dec.  784;  Patton  v.  Hamner,  33 
Ala.  307;   Crawford  v.  State  Bank,  5  Ala.  55. 

150  Kice  V.  Groff.  58  Pa.  116. 

140  Ualeombe  v.  Loudermllk,  48  N.  C.  491;  Knight  V.  Church,  73  Hun,  314. 
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chased  by  the  judgment-plaintiff  himself,  for  the  amount  due  him, 
the  judgment  is  wholly  extinguished.^''  So  where  money  is  realized 
on  an  execution  sufficient  to  satisfy  the  judgment  and  returned  into 
court,  but  by  agreement  of  parties  is  withdrawn  and  deposited  in  a 
bank,  which  becomes  insolvent,  the  judgment  is  satisfied.^*'  But 
the  possession  of  money  by  the  sheriff,  arising  from  the  sale  of  lands, 
sufficient  to  satisfy  a  judgment  earlier  than  that  under  which  the  sale 
was  made,  is  not  per  se  a  satisfaction  of  such  earlier  judgment.  The 
prior  judgment-creditor  may  waive  his  priority  in  favor  of  a  subse- 
quent one,  without  working  an  extinguishment  of  his  judgment, 
which  may  be  satisfied  out  of  any  other  land  originally  bound  by  it.^** 
And  conversely,  the  redemption  by  a  junior  judgment-creditor  of 
lands  sold  on  execution,  is  not  a  satisfaction  of  his  judgment  either 
in  law  or  equity,  although  the  premises  to  which  he  acquires  title  by 
such  redemption  are  worth  more  than  the  amount  paid  by  him  to  re- 
deem the  same  from  the  original  purchaser  at  the  sheriff's  sale.^'* 
If  the  sale  was  invalid,  the  question  is  different.  The  invalidity  may 
have  been  caused  by  defects  or  irregularities  in  the  process  or  in  the 
advertisement,  uncertainty  in  the  description  of  the  property,  or  other 
similar  causes.  It  is  generally  held,  in  such  a  case,  that  where  the 
plaintiff  is  compelled  to  return  the  property  or  account  for  its  pro- 
ceeds, the  court  will  entertain  his  motion  to  set  aside  the  satisfaction 
and  issue  a  new  execution. ^'^  But  if  the  invalidity  of  the  sale  is 
attributable  to  the  fact  that  the  debtor  had  no  title  or  interest  what- 
ever in  the  property  sold,  the  more  approved  doctrine  appears  to  be 
that,  where  the  creditor  himself  purchases  the  property,  the  judgment 
is  finally  and  irrevocably  satisfied  and  the  law  courts  have  no  power 
to  set  it  aside  or  grant  him  relief.^**     But  this  doctrine,  it  must  be 

20  N.  Y.  Supp.  423;  Washburn  v.  Osgood.  38  Neb.  801,  57  X.  W.  529;  Shain- 
^Yald  V.  Lewis  (D.  C.)  46  Fed.  839. 

167  Kleinheuz  v.  Phelps,  6  Hun  (N.  Y.)  508. 

if'H  Cake  V.  Bird  (Pa.)  15  Atl.  J74;  Jones  v.  Schmidt,  55  N.  J.  Law.  504,  27 
At  I.  i302. 

i^5>  Bank  of  Pennsylvania  v.  Winger,  1  Rawle  (Pa.)  295,  IS  Am.  Dec.  033. 

100  Van  Ilorne  v.  McLaren,  8  Pai^e,  285,  35  Am.  Dec.  (JSo. 

leiTownscnO  v.  Smith,  20  Tex.  405,  70  Am.  Dec.  4lK);  Smith  v.  Reed,  52 
Cal.  345;  Gcoch  v.  Atlilns,  14  Mass.  379;  Farmer  v.  Sasseen.  C3  Iowa,  110,  18 
X.  W.  714;  Arnold  v.  Fuller's  Heirs,  1  Ohio,  458. 

i«2  Thomas  V.  Glazener,  90  Ala.  537,  8  South.  153,  24  Am.  St  Rep.  830; 
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admitted,  is  opposed  by  a  very  respectable  body  of  authorities. ^•^ 
And  however  it  may  be  at  law,  the  courts  of  equity  will  relieve  a 
creditor  from  the  consequences  of  his  purchase  at  such  an  invalid 
sale.*" 

S  1011.    Taking  Defendant  on  Ca.  Sa. 

The  arrest  and  imprisonment  of  the  defendant  on  a  writ  of  capias 
ad  satisfaciendum  is  a  satisfaction  of  the  judgment  against  him  in 
such  a  sense  that,  while  such  imprisonment  lasts,  no  proceedings  can 
be  taken  against  his  property. *•*  But  in  case  of  a  judgment  against 
several  joint  debtors,  the  arrest  of  one  does  not  preclude  the  subse- 
quent taking:  of  the  others.*** 

fi   1012.    BisoHavse  of  Defendant  from  Cnitodj. 

At  common  law,  the  discharge  of  the  defendant  from  custody  under 
a  ca.  sa.,  by  the  voluntary  act  of  the  plaintiff,  operated  in  law  as 
an  absolute  satisfaction  of  the  judgment.**'  So  where  a  plaintiff 
recovered  separate  judgments  against  two  joint  trespassers,  and  sued 
out  execution  on  one  of  the  judgments,  under  which  the  defendant 
was  committed  to  prison,  and  afterwards  the  assignee  of  both  judg- 
ments gave  a  written  direction  to  the  sheriff  to  discharge  the  defend- 
ant in  custody,  it  was  held  that  the  judgment  against  the  other 
defendant  was  thereby  also  discharged,  and  the  remedy  upon  both 

Bean  V.  Price,  13  Ohio,  368,  383,  42  Am.  Dec.  204;  Hollister  v.  Dillon,  4  Ohio 
St.  197;  Halcombe  v.  Loudermllk,  48  N.  C.  491;  Freeman  v.  CaWwell,  10 
Watts  (Pa.)  10;   Lansing  v.  Qiiackenbush,  5  Cow.  (N.  Y.)  38. 

i«s  Ci-088  V.  Zane,  47  Cal.  602;  Scherr  v.  Himmelmann,  53  fcal.  312;  Adams 
V.  Smith,  5  Cow.  (N.  Y.)  280;  Ritter  v.  Henshaw,  7  Iowa,  98;  Tudw  v.  Tay- 
lor. 26  Vt.  444. 

i«*  Warner  v.  Helm,  1  Gllman  (111.)  220;  Henry  v.  Keys,  5  Sneed  (Tenn.) 
489;  Mulr  v.  Craig,  3  Blackf.  (Ind.)  293,  25  Am.  Dec.  Ill;  Price  v.  Boyd,  1 
Dana  (Ky.)  436. 

i«5Bank  of  Belolt  v.  Beale,  7  Bosw.  (N.  Y.)  611;  Fassett  v.  l^llmadge,  15 
Abb.  I'rac.  (N.  Y.)  205. 

isepenn  v.  Remsen,  24  How.  Prac.  (N.  Y.)  503;  Raymond  v.  Butterworth, 
139  Mass.  471,  1  N.  B.  126.  See,  also,  Kasson  v.  People,  44  Barb.  (N.  Y.) 
347;   Chapman  v.  Hatt,  11  Wend.  (N.  Y.)  41. 

leT  Cattlln  v.  Kemot.  3  C.  B.  (N.  S.)  796;  Bonesteel  v,  Garllnghouse.  00  Barb, 
(N.  Y.)  338;   King  v.  (Joodwln,  10  Mass.  63, 
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judgments  was  gone.^**  But  the  rigor  of  this  rule  has  been  relaxed 
in  various  states  by  statutes  or  judicial  decisions.  And  it  is  now 
held  that  further  proceedings  upon  the  judgment  are  not  precluded 
if  the  defendant  regains  his  liberty  by  an  escape,*  ••  or  by  the  act  of 
the  law,*^®  or  by  a  discharge  under  the  insolvent  laws,*'*  or  by  reason 
of  the  plaintiff's  refusing  to  pay  the  prison  fees.*'*  And  in  at  least 
one  state,  by  statute,  no  discharge  of  a  debtor  from  imprisonment  on 
an  execution,  by  the  creditor's  consent  or  otherwise,  operates  to 
discharge  the  debt  or  the  judgment  on  which  the  execution  issued.*'* 

fi  1013.    CumnlatiTe  Jndsments. 

It  IS  held  that  a  judgment  is  not  satisfied  by  the  recovery  of  another 
judgment  in  another  court  in  an  action  brought  upon  the  first  judg- 
ment; to  extinguish  the  first  judgment,  the  second  judgment  must 
in  fact  be  satisfied.*'*  But  if  judgments  founded  upon  the  same 
cause  of  action  are  recovered  against  the  same  defendant  in  several 
different  states,  a  payment  of  one  of  them  is  a  satisfaction  of  all.*'* 
The  payment  by  a  sheriff  of  a  judgment  recovered  against  himself, 
for  his  failure  to  make  the  money  on  an  execution,  is  not  a  satisfac- 
tion of  the  original  judgment,  unless  the  defendant  adopts  the  pay- 

108  Knsson  v.  People,  44  Barb.  (N.  Y.)  349.  Compare  Hoyle  v.  McCrea,  42 
App.  Div.  G29,  59  N.  Y.  Supp.  202. 

i«o  Cobum  v.  Palmer.  10  Cush.  (Mass.)  273. 

170  Bouesteel  v.  Garlinghouse,  GO  Barb.  (N.  Y.)  338. 

173  Owen  V.  Glover,  2  Cranch  O.  O.  578,  Fed.  Cas.  No.  10,630;  Strode  ▼. 
Broadwell,  36  111.  419. 

173  Preutlss  y.  Hinton,  6  Blaekf.  (Ind.)  35;  Hidden  t.  Saunders.  2  R.  I.  391: 
Nardin  v.  Battle,  3  East.  87;  Lambert  v.  Wiltshire,  144  111.  517,  33  N.  £.  53S. 
Per  contra,  Strawsine  v.  Salisbury,  75  Mich.  542,  42  N.  W.  966. 

17  8  Abbott  V.  Osgood.  38  N.  H.  280. 

i74Mumford  v.  Stocker,  1  Cow.  (N.  Y.)  178;  Grlswold  v.  Hill,  2  Paine. 
492,  Fed.  Cas.  No.  5,836.  See  Lawton  v.  Perry,  40  S.  C.  255.  18  S.  E.  861.  But 
A  second  judgment  recovered  on  the  same  debt,  though  for  a  less  amoiint 
than  that  recovered  In  the  first  action,  is  a  waiver  of  the  remainder,  and 
works  an  entire  extinguishment  of  the  first  Judgment  Price  v.  First  Nat. 
Bank.  62  Kan.  73r»,  61  Pac.  637,  84  Am.  St.  Rep.  419.  And  see  WheetodL  t. 
Godfrey  (Cal.)  35  Pac.  315. 

i7  5Tarver  V.  Rankin,  3  Ga.  210.  And  generally,  where  a  person  pursues 
•dlCTerent  remedies  for  the  same  wrong,  and  satisfies  one  Judgment,  such  sat- 
isfnotlon  extinguishes  all  judgments  rendered  therefor.  Bartli  y.  LoeffelboltL 
108  Wis.  562,  84  N.  W.  816. 
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ment  and  insists  upon  it  as  a  satisfaction  of  the  judgment  against 
himself. ^''  Where  a  judgment  is  obtained  against  a  defendant  in  an 
attachment,  and  afterwards  a  judgment  for  the  whole  amount  is  ren- 
dered in  the  same  suit  against  the  garnishee,  the  latter  judgment 
does  not  extinguish  the  former.^^^ 


Part  VI.     Entky  of  Satisfaction  on  the  Record. 

S   1014.    Entry  of  Satisf action  when  Ordered* 

When  a  judgment  is  fully  paid,  and  the  plaintiff,  upon  application 
of  the  defendant,  refuses  to  acknowledge  satisfaction,  the  court  will 
compel  him  to  enter  satisfaction  at  his  own  expense  and  to  pay  the 
costs  of  the  motion  for  that  purpose.^^'  But  satisfaction  of  a  judg- 
ment cannot  be  ordered  to  be  entered  because  of  any  matter  accruing 
before  its  rendition.^^*  And  if  the  judgment  is  regular  on  its  face, 
and  the  facts  concerning  payment  are  controverted,  the  court  should 
not  order  an  entry  of  satisfaction  without  awarding  an  issue.^*®  Nor 
will  the  court  order  such  entry  unless  all  the  parties  interested  are 
brought  before  it  and  have  an  opportunity  to  be  heard.^®^  Neither 
should  the  court  entertain  jurisdiction  of  such  a  motion  as  to  any  of 
the  parties,  unless  it  is  to  be  a  satisfaction  entirely  and  to  all.^®*  In 
some  of  the  states,  by  statute,  penalties  are  provided  against  a  judg- 
ment-creditor who  neglects  or  refuses  to  satisfy  a  judgment  of  record 
when  the  same  has  been  paid,  within  a  certain  period  after  being 

176  roe  V.  Dorrah,  20  Ala.  288,  56  Am.  Dec.  196. 

IT 7  Price  V.  Higglns,  1  Utt.  (Ky.)  273. 

3  78  Briggs  V.  Thompson,  20  Johns.  (X.  Y.)  2M;  Medford  v.  Dorsey,  2  Wash. 
C.  C.  467,  Fed.  Cas.  No.  9,390;  Jones  v.  Schmidt,  55  N.  J.  Law,  504,  27  Atl. 
902;  Foreman  v.  Bibb,  65  N.  C.  128;  Reid  v.  O'Brien,  86  111.  App.  328; 
Manker  v.  Sine,  47  Neb.  736,  66  N.  W.  840. 

17 »  Jannau  v.  Saunders,  64  N.  C.  367;  Hawkins  v.  Harding,  35  111.  App.  25. 

1*0  McCutclieon  v.  Allen,  96  Pa.  319;  Atkinson  v.  Harrison,  153  Pa.  472, 
26  Atl.  294.  Satisfaction  will  not  be  ordered  except  upon  perfectly  clear  and 
coucluslve  proof  of  payment.  Third  Nat.  Bank  v.  Hunsicker,  8  Pa.  Co.  Ct. 
R.  635;  Shay  lor  v.  Parsons,  1  Pa.  Super.  Ct  281;  Barker  v.  Crawford,  58 
Hun,  (X>4,  11  N.  Y.  Supp.  337. 

isiln  re  Beers,  5  Rob.  (N.  Y.)  643;  Mayer  v.  Sparks,  8  Kan,  App.  602,  45 
l»ac.  249. 

182  Long  r.  Shackleford,  25  Miss.  559. 
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requested  to  do  so.  But  it  is  held  that  it  must  be  shown  that  he 
was  personally  requested  to  enter  satisfaction ;  a  request  made  to  the 
attorney  who  conducted  the  suit  for  the  plaintiff  is  insufficient.*  •' 
But  where  it  is  made  the  duty  of  the  prothonotary  or  clerk  of  court 
to  enter  satisfaction  when  the  return  to  a  writ  shows  that  the  money 
was  made,  the  judgment  creditor  is  not  liable  for  a  failure  of  that 
officer  to  enter  satisfaction  where  there  is  such  a  return.***  Inde- 
pendently of  such  statutes,  an  action  of  trespass  on  the  case  will  lie 
against  a  judgment  creditor  for  refusal  or  neglect,  after  he  has  re- 
ceived full  payment  of  his  judgment,  to  satisfy  the  judgment  of  rec- 
ord within  a  reasonable  time,  upon  being  duly  requested  thereto."* 
In  Pennsylvania,  also,  a  statute  empowers  the  court  itself  to  enter 
satisfaction  of  a  judgment  on  due  proof  that  it  has  been  fully  paid. 
But  this,  being  in  derogation  of  the  common  law,  must  be  restricted 
to  the  very  case  of  actual  payment  in  full.  Not  everything  which 
could  be  given  in  evidence  under  the  plea  of  payment  in  a  pending 
adversary  proceeding  before  judgment  may  be  treated  as  actual  pay- 
ment after  verdict  and  judgment.***  An  action  to  obtain  satisfac- 
tion on  the  record  of  a  judgment  which  has  been  paid  is  not  barred 
by  the  fact  that  the  person  claiming  benefits  under  the  judgment 
has  had  it  assigned  to  him  more  than  six  years  before  the  action  was 
brought.**^  And  where  a  motion  to  discharge  a  judgment  of  record 
as  having  been  satisfied  was  overruled  on  hearing,  the  adjudication 
is  conclusive,  as  to  the  satisfaction,  in  a  subsequent  application  to 
revive  the  judgment,  the  same  having  become  dormant.*** 

I  1015.    Nature  and  Effect  of  Trntrj* 

The  satisfaction  of  a  judgment  is  prima  facie  evidence  of  pa}-ment 
or  a  gift;  its  legal  eflFect  is  the  extinguishment  of  the  debt.***  But 
it  is  said  that  an  entry  of  satisfaction,  indorsed  on  the  judgment,  is  in 

183  Marston  v.  Tryou,  108  Pa.  270. 

184  Bratton  v.  Leyrer,  12  Pa.  Co.  Ct.  R.  651. 

18  5  McLaughlin  v.  First  Nat.  Bank,  72  111.  App.  470. 

186  Felt  V.  Cook,  95  Pa.  247;   Riddle's  Appeal,  104  Pa.  171;    Anderson  t. 
Best,  170  Pa.  498,  35  Atl.  194. 

187  Wilson  V.  Brookshire,  126  Ind.  497,  25  N.  E.  131,  9  L.  R,  A.  792. 

188  Broadwater  v.  Foxworthy,  57  Neb.  406,  77  N.  W.  1103. 

180  Kerr's  Appeal,  104  Pa.  282;  Packard  v.  Hill,  7  Cow.  (N.  Y.)  454. 
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the  nature  of  a  receipt  for  the  amount  thereof,  and  may  be  explained, 
qualified,  controlled,  or  even  contradicted  by  parol  evidence.**®  An 
entry  on  the  docket  of  the  filing  of  a  receipt  of  part  of  the  sum  due 
on  a  judgment  against  two,  in  full  of  the  whole  judgment  against 
one,  is  not  a  legal  entry  of  satisfaction,  nor  is  it  a  release  of  the  judg- 
ment.'***  In  a  case  in  Pennsylvania,  it  appeared  that  execution 
was  issued  on  a  judgment,  and  the  defendant  tendered  the  debt,  in- 
terest, and  costs  to  the  plaintiff,  and  then  obtained  a  rule  why  he 
should  not  be  allowed  to  pay  the  same  to  the  sheriff  in  full  satisfac- 
tion of  the  judgment.  The  rule  was  made  absolute  and  the  sheriff 
returned  the  execution  "stayed  by  order  of  court."  It  was  held  that 
this  amounted  to  no  more  than  an  inferential  satisfaction  of  the 
judgment,  as  it  would  not  be  clear  and  sufficient  notice  to  one  search- 
ing the  title  that  the  lien  of  the  judgment  was  discharged.*** 

f   1016.    Striklni;  Off  Mlitaken  or  Fraudulent  Entry. 

If  an  entry  of  satisfaction  of  a  judgment  be  made  upon  the  record 
by  mistake,  by  fraud,  or  by  falsely  personating  the  plaintiff,  the 
court  where  the  record  is  has  an  undoubted  right,  upon  proof  of  the 
facts  and  notice  to  the  parties,  to  strike  off  such  improper  entry.**' 
So  a  plaintiff  whose  judgment  is  entered  satisfied  by  an  attorney 

i»A  Stewart  v.  Arinel,  62  Ind.  5d3.  A  satisfaction  piece,  signed  by  tbe  Judg- 
ment creditor,  but  placed  in  his  desk  without  delivery  to  the  Judgment  debtor 
or  to  any  one  for  him,  is  not  effectual  to  discharge  the  Judgment  Earley  v. 
8t.  Patrick's  Church  Soc,  81  Hun,  360,  30  N.  Y.  Supp.  070.  So,  also,  an 
unfiled  order  of  the  court  declaring  a  Judgment  to  be  satisfied  is  of  no  more 
effect  than  an  order  for  Judgment,  and  is  not  admissible  as  evidence  of  a  sat- 
isfaction.   Hall  V.  Sauntry,  80  Minn.  348,  83  N.  W.  156. 

i«»i  Campbell  v.  Booth,  8  Md.  107. 

182  Allen  V.  Conrad,  51  Pa.  487. 

lea  RusseU  v.  Nelson,  00  X.  Y.  110,  1  N.  B.  314;  GUpln  v.  Baltimore  &  O. 
R.  Co.  (Com.  PI.)  17  N.  Y,  Supp.  520;  Murphy  v.  Flood,  2  Grant,  Cas.  (Pa.) 
411;  Bowman  v.  Forney,  15  Pa.  Co.  Ct.  R.  134;  Paul  v.  Eurich,  3  Pa.  Super. 
Ct.  200;  Delta  Building  &  Loan  Ass*n  v.  McClune,  6  Pa.  Dist  R.  560;  City  of 
Philadelphia  v.  Simon,  12  Pa.  Super.  Ct.  150;  Ackerman  v.  Ackerman,  44  N. 
.1.  Law,  173;  Bradshaw  v.  Bratton,  06  Va.  577,  32  S.  E.  56;  Armstrong  v. 
Harper,  65  Ala.  523;  State  v.  Young.  32  Kan.  202,  4  Pac.  300;  Bogle  v,  Bloom, 
36  Kan.  512,  13  Pac.  703;  McNeal  v.  Hunt,  6  Kan.  App.  670,  50  Pac.  63;  Wil- 
son V.  Stilwell,  14  Ohio  St.  464;  Kerr  v.  Kerr,  81  111.  App.  35;  Cohen  v.  Camp, 
46  Mo.  170.    Compare  Romain  v.  Garth,  5  Thomp.  &  C.  (N.  Y.)  361.    The  cir- 
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who  had  no  authority  to  make  the  entry  may  maintain  an  action  or 
application  to  have  the  entry  cancelled.***  Where  an  entry  of  satis- 
faction of  a  judgment  is  made  under  an  agreement,  and  the  defend- 
ant fails  to  perform  the  conditions  of  the  agreement,  the  plaintiff 
is  entitled -to  an  order  vacating  the  entry  and  placing  the  judgment 
in  statu  quo.**'  And  where  the  judgment-creditor  wrongfully  applies 
funds  realized  from  collateral  security  to  the  payment  of  his  judg- 
ment, the  entry  of  satisfaction  will  be  stricken  off  and  the  defendant 
admitted  to  a  defense.**'  While  summary  proceedings  upon  motion 
are  generally  available  for  the  purpose  of  procuring  the  cancellation 
of  a  fraudulent  or  mistaken  entry  of  satisfaction,  yet  it  is  held  that 
if  there  is  conflicting  evidence  upon  the  material  questions  of  fact, 
the  court  should  not  make  its  determination  upon  mere  ex  parte  affi- 
davits, but  should  put  the  party  to  a  regular  action.**^     Where  a 

cuit  court  of  one  county  cannot  annul  an  unauthorized  satisfaction  of  a  Judg- 
ment entered  in  the  docket  kept  by  the  clerk  of  the  circnit  court  In  another 
county.  Burney  v.  Hunter,  32  111.  App.  441.  But  see,  per  contra,  Darrow  t. 
Darrow,  43  Iowa,  411. 

104  Freeman  v.  Paul,  105  Ind.  451,  6  N.  E.  754;  Voell  v.  KeHy,  M  Wis. 
504,  25  N.  W.  536;  Turnan  r.  Temke,  84  111.  286;  Moore  v.  Cairo  &  F.  R.  Co., 
36  Ark.  262;  Fanghnan  v.  City  of  Elizabeth,  68  N.  J,  Law,  309,  33  Atl,  212; 
2^Iaxi!eld  v.  Carr,  8  Kulp  (Pa.)  214.  But  the  appearance  of  an  attorney  in  a 
case  and  the  satisfaction  of  the  Judgment  by  him  are  presumed  to  be  by  the 
authority  of  the  client;  and  such  a  satisfaction  wiU  not  be  stricken  off,  years 
afterwards,  when  the  attoioiey  is  dead,  on  the  ground  of  his  want  of  author- 
ity in  the  premises.  Miller  v.  Preston,  154  Pa.  63,  25  Atl.  1(M1.  And  where 
a  client  is  informed  that  his  attorney  has  satistied  on  the  record  a  Ju<lgnient 
in  his  favor,  and  accepted  securities  for  a  part  thereof,  and  does  not  then 
disavow  the  attorney's  act,  and  such  attorney  afterwards  sues  on  such  sih'u- 
rities  in  the  name  and  with  the  assent  of  the  client,  the  latter  cannot  tht»n 
repudiate  the  satisfaction  of  the  judgment  and  have  it  stricken  off.  AV hire- 
sell  V.  Peck,  165  Pa.  571,  30  Atl.  933. 

10  5  Stuart  V.  Peay,  21  Ark.  117.  The  satisfaction  of  a  Judgment  on  a 
settlement  between  the  parties  cannot  be  rescinded  for  fraud  in  the  pro.mn*- 
mont  of  the  settlement,  except  on  condition  that  plaintiff  shall  return  to  di- 
fondant  whatever  he  has  received  pursuant  to  the  settlement:  and  it  is  n  >t 
a  sufficient  substitute  for  such  return  tliat  the  court.  In  st'tting  aside  the 
Judgment,  has  ordered  that  the  amount  paid  pursuant  thereto  sliail  be  de- 
ducted from  the  existing  Judgment  or  any  final  Judgment  reeovere*!  In  the 
action.     Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579.  27  N.  E.  1018. 

!»«  Guthrie  v.  Reid,  107  Pa.  251.  See,  also,  Geissinger's  Appeal  fPa.)  4 
Atl.  344. 

107  Chapuian  v.  Blakeman,  31  Kan.  684,  3  Pac.  277.    See,  also,  Dwlght  t. 
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judgment-debtor  gives  a  new  obligation  for  the  claim  to  the  plaintiff, 
who  thereupon  marks  the  judgment  satisfied,  at  the  request  of  the 
debtor,  the  latter  cannot  have  the  satisfaction  stricken  off,  and  the 
judgment  opened,  on  the  ground  that  the  original  transaction  was 
usurious.^  •• 

f  1017.    Release  and  IMicliarse  of  Judgment* 

A  parol  release  of  a  judgment  is  sufficient  in  equity,  but  a  consid- 
eration is  necessary  to  support  it ;  it  is  not  enough  that  it  is  in  writ- 
ing, if  without  a  consideration.***  An  attorney  at  law  has  no  power, 
except  by  special  authority  from  his  client,  to  release  the  client's 
judgment,  where  the  judgment  has  not  been  paid  or  satisfied.*®* 
Where  a  judgment-debtor  obtains  possession  of  a  discharge  of  the 
judgment,  without  a  compliance  with  the  conditions  on  which  it  was 
to  be  delivered,  and  the  discharge  is  not  filed  with  the  clerk,  nor  sat- 
isfaction entered  on  the  record,  the  judgment  remains  in  full  force.*** 

St  John,  25  N.  Y.  203;  Yea  tea  ▼.  Mead,  65  Miss.  89,  3  South.  651;  Barrett  ▼. 
LiDgle,  33  111.  App.  650. 

1*8  Read^B  Appeal,  126  Pa.  415,  17  Atl.  621. 

i»«Wlilteh]U  y.  Wilson,  8  Pen.  &  W.  (Pa.)  405,  24  Am.  Dec.  326.  See 
Davis  V.  Bowker,  1  Nev.  487.  The  holder  of  a  Judgment  lien  camiot  re- 
lease land  of  his  debtor,  taken  on  execution  on  a  Junior  Judgment,  so  as  to 
preserve  his  Hen  for  Its  full  amount  against  other  land  of  the  debtor,  where 
tlie  debtor  files  a  refusal  to  accept  the  release.  Fisler  y.  Stewart,  191  Pa.  323, 
43  Ati.  396,  71  Am.  St.  Rep.  769. 

200  Rounsayllle  y.  Hazen,  33  Kan.  71,  5  Pac.  422. 

«oi  Crosby  y.  Wood,  6  N.  Y.  369. 
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mie  figures  Indicate  the  section,  the  letters  (i  and  li)  the  TOlumt.] 


A 

ABATEMENT, 

Jiidgment  on  plea  In,  1.  13,  14. 
wben  final,  1.  30. 
not  a  bar  to  second  suit,  11.  696. 

ABSENCE, 

of  attorney,  as  gronnd  for  opening  default,  1.  843. 

ABSENT  DEFENDANTS, 

jurisdiction  over,  bow  acquired,  i.  227  et  seq. 

ACCEPTOR, 

of  bill,  not  In  privity  with  drawer,  11.  555. 

ACCIDENT, 

as  ground  for  vacating  judgment,  i.  337. 
as  ground  for  enjoining  judgment,  1.  383. 

ACCORD  AND  SATISFACTION, 

as  defense  to  scire  facias  to  revive  judgment,  L  404. 
as  defense  to  action  on  judgment,  li.  976. 

ACCOUNT, 

judgment  quod  computet,  1.  17. 

decree  settling  accounts  wben  final,  1.  38. 

judgment  by  default  upon,  wben  final,  1.  89. 

of  executor,  settlement  of,  in  probate  court,  when  conclusive,  11.  644. 

current,  an  Inseverable  cause  of  action,  11.  736. 

ACQUITTAL, 

In  criminal  prosecution,  not  evidence  in  civil  issue,  ii.  529, 
of  goods  seized  under  excise  or  revenue  laws,  ii.  800. 
of  vessel.  In  prize  eases,  li.  814. 

ACTION, 

to  set  aside  judgment,  1.  302. 
to  revive  Judgment,  1.  482. 

premature,  dismissal  of,  no  bar  to  new  suit,  11.  714. 
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[The  flsures  Indicate  the  Mctlon,  the  l^Oen  (i  and  U)  the  TOlueJ 

ACTION— Cont'd. 

on  tort  when  inseverable,  11.  738. 

on  Judgment  from  another  state,  11.  867-880. 

form  of,  11.  873. 

requisites  of  declaration,  U.  874,  876. 

authentication  of  record,  U.  87ft-879. 

defenses  to,  11.  881-8Q3. 

Jurisdictional  Inquiries,  U.  894r-915. 
on  assigned  Judgment,  in  name  of  assignee,  it  910,  951. 

ACTIONS  ON  JUDGMENTS, 

Judgment  as  cause  of  action,  11.  958. 

Judgment  must  be  Unal  and  in  force,  11.  950. 

effect  of  pending  appeal,  11.  960. 

Judgments  of  inferior  courts,  il.  961. 

suits  on  decrees  in  chancery,  11.  962. 
parties  to  action  on  Judgment,  ii.  963. 
requisites  of  declaration,  11.  964. 

declaring  on  Judgments  of  inferior  courts,  il.  965. 

averments  of  Jurisdiction,  11.  966. 

statutes  regulating  Jurisdictional  averments,  il.  967* 
evidence,  11.  968. 

action  on  lost  or  destroyed  record,  IL  969. 
defenses  to  actions  on  Judgments,  IL  970. 

plea  of  nul  tlel  record.  11.  971. 

want  of  Jurisdiction,  11.  972. 

fraud,  II.  973. 

errors  and  irregularities,  11.  974. 

payment,  11.  975. 

accord  and  satisfaction,  11.  976. 

discharge  in  bankruptcy.  11.  977. 

arrest  and  Imprisonment  of  debtor,  il.  978b 

equitable  defenses,  11.  979. 
amount  of  recovery,  ii.  980. 
interest  on  Judgments,  11.  981. 

rate  of,  how  determined,  11.  982. 

on  decrees  in  equity,  11.  983. 

compounding  Interest,  11.  984. 
limitation  of  actions  on  Judgments,  11.  985. 

enforcement  of  Judgments  against  municipal  corporations  1^  mandanras. 
11.  9S,5a  et  seq. 

AD  DAMNUM  CLAUSE, 

as  limit  of  plaintiff's  recovery,  1.  138. 
ADMINISTRATOR, 

order  appointing  or  removing,  llnallty  of,  1.  Sa 

settling  accounts  of,  i.  88. 

Judgment  wrongly  entered  against,  may  be  changed  to  one  de  bwA. 
1.  155. 
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ADMINISTRATOR~Ck>nt'd. 

right  to  move  for  vacation  of  Judgment,  1.  316. 

judgment  against,  no  lien  on  tbe  estate,  1.  409. 

sci.  fa.  against  to  revive  Judgment  against  decedent,  L  490. 

is  in  privity  with  intestate,  ii.  559. 

not  in  privity  with  heirs,  11.  560. 

d.  b.  u.,  not  in  privity  with  his  predecessor,  11.  562. 

principal  and  ancillary,  not  In  privity,  11.  563. 

not  in  privity  with  probate  purchaser,  11.  5^. 

of  deceased  partner,  not  In  privity  with  survivor,  IL  566. 

sureties  of,  when  bound  by  Judgment  against,  11.  589. 

appointment  of,  conclusive,  11.  639. 

settlement  of  accounts  of,  in  probate  courti  when  conclusive,  11  644. 

action  on  Judgment  against,  11.  963. 

ADMIRALTY, 

decrees  in.  Hen  of,  1.  416. 

decrees  in,  conclusive  at  law,  ii.  521. 

decrees  in,  when  are  in  rem,  ii.  796-798. 

foreign  decrees  In,  conclusiveness  of,  11.  814-817. 

ADMISSION, 

criminal  sentence  may  be  offered  as.  In  subsequent  civil  suit,  11.  529. 

Judgment  as  an,  Ii.  608. 

Judgment  conclusive  as  to  facts  admitted,  11.  622. 

ADVERTISEMENT, 

of  process  against  non-resident,  1.  231. 

AFFIDAVIT. 

to  confession  of  Judgment,  1.  62. 

of  defense,  Judgment  for  want  of,  1.  79a. 

of  merits,  on  motion  to  vacate  Judgment,  1.  347. 

form  and  requisites  of,  1.  347. 
of  defense  to  action  on  foreign  Judgment,  11.  893. 

AFTER-ACQUIRED  PROPERTY, 

bound  by  lien  of  existing  Judgment,  1.  432. 
order  of  priority  of  liens  upon,  1.  460. 

AFTER-BORN  HEIRS, 

bonnd  by  Judgment  against  life-tenant,  11.  554. 

AGENT, 

confession  of  Judgment  by.  1.  54. 

when  bound  by  Judgment  against  principal,  11.  578. 

assignment  of  Judgment  by,  11.  941. 

when  authorized  to  receive  payment  of  Judgment,  11.  986. 

AGREED  JUDGMENTS, 
conclusiveness  of,  11.  705. 

AGREEMENT, 

for  extension  of  JudgmenMicn,  validity  of,  1.  465. 
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ALIMONY, 

order  aliowing,  when  final,  L  31a. 
lien  of  Judgment  for,  1.  407. 

cannot  be  awarded  against  non-resident  without  personal  service  ol  pro- 
cess, 11.  933. 

AMBIGUITY, 

construction  of  ambiguous  Judgment.  1.  123. 

AMENDMENT, 

of  statem^it  upon  confession  of  Judgment,  i.  66. 
statutes  of,  in  connection  with  arrest  of  Judgment,  t  96. 
of  Judgments,  during  the  term,  1.  163. 

after  the  term,  1.  154. 

correction  of  clerical  errors,  1.  155. 

of  Judgment  against  executor,  1.  153. 

supplying  omissions,  1.  156. 

reforming  and  perfecting  Judgment,  1.  157. 

power  to  amend  consent  Judgments,  i.  157. 

Judicial  errors  not  to  be  corrected  by.  i.  158. 

amount  of  Judgment  is  amendable,  i.  159. 

amendment  in  respect  to  parties,  1.  160. 

what  courts  have  power  to  amend,  1.  161. 

time  of  applying  for,  1.  162. 

may  be  granted  though  appeal  is  pending,  i.  162L 

method  of  applying  for,  1.  163. 

notice  of  application,  1.  164. 

what  evidence  will  Justify,  I.  165. 

method  of  making  corrections,  1.  166. 

allowance  of,  Is  discretionary,  1.  167. 

Jurisdiction  of  equity  In  respect  to.  1.  168. 

effect  of,  on  third  persons,  i.  169. 

AMOUNT  OP  RECOVERY, 

must  be  stated  In  the  Judgment,  1.  3,  118. 
ujicertainty  of,  renders  Judgment  Interlocutory,  L  25. 
of  confessed  Judgment,  1.  73-75. 

liquidation  of,  by  clerk  of  court,  1.  74. 

inclusion  of  attorney  fees,  1.  75. 
assessment  of  damages  on  default,  1.  90,  91,  139. 

amount  of  recovery,  1.  92. 
must  be  stated  with  precision,  1.  118,  150. 
ascertainment  of,  by  reference  to  other  parts  of  record,  L  11& 
must  be  expressed  In  American  money,  i.  118. 
use  of  numerals  to  designate,  1.  118. 
cannot  be  greater  than  plaintiff's  demand,  1.  138. 
amount  indorsed  on  summons  as  limit  of.  1.  1-iO. 
prayer  for  relief  as  measure  of  recovery,  i.  141. 
Judgment  must  follow  verdict  in  respect  to,  L  142. 
allowance  of  credits,  1. 143. 


INDEX.  1501 

[The  figures  Indicate  the  Bectlon,  the  letters  (1  and  ii)  the  yolume.] 

AMOUNT  OF  BECOVERY— Cont'd. 

tender,  counterclaim,  offer  of  compromise,  i.  144. 

in  case  of  joint  parties,  1.  145. 

utfirmatlye  relief  to  defendant,  i.  146. 

including  interest,  1.  147. 

conditions  in  Judgment  as  to  payment  of,  i.  148. 

statutory  damages,  1.  149. 

Judgment  designating  medium  of  payment,  i.  151. 

Judgment  for  coined  money,  i.  152. 

amendment  of  Judgment  in  respect  to,  i.  159. 

excessive  amount,  effect  on  validity  of  Judgment,  1.  267. 

fraudulent  alteration  of,  ground  for  enjoining  Judgment,  i.  368. 

incorrect  entry  of,  in  docket  or  index,  effect  on  lien  of  Judgment,  1.  406a. 

must  be  certain,  before  Judgment  creates  lien,  i.  407,  408. 

in  action  on  sister  state  Judgment,  ii.  880. 

in  action  on  domestic  Judgment,  ii.  980. 

ANCILLARY  ADMINISTRATOR, 

not  in  privity  with  principal  administrator,  ii.  563. 

ANNULLING  JUDGMENTS, 
See  "Vacating  Judgments." 

ANSWER, 

filing  of,  iH*event8  Judgment  by  default,  i.  86. 

APPEAL, 

final  and  interlocutory  Judgments,  I.  20-49. 

from  Judgments  by  confession,  i.  77. 

from  Judgments  by  default,  1.  95. 

entry  of  Judgment  nunc  pro  tunc  after  decision  of,  1.  128. 

whether  pendency  of  prevents  amendment  of  Judgment  below,  i.  162. 

does  not  lie  from  refusal  to  amend  Judgment,  i.  167. 

Joint  Judgnjent  void  as  to  one,  must  be  reversed  as  to  all,  i.  211. 

terminates  Jurisdiction  of  court  below,  i.  243. 

presumptions  In  support  of  Judgment  on,  i.  288. 

writ  of  error  coram  nobis,  i.  300. 

from  order  setting  aside  Judgment,  1.  354. 

remedy  by,  must  be  exhausted  before  equity  will  enjoin  Judgment,  1.  363 

effect  of,  on  lien  of  Judgment,  i.  473. 

effect  of,  on  conclusiveness  of  Judgment,  ii.  510,  685. 

effect  on  conclusiveness  of  foreign  Judgment,  ii.  846. 

pendlnar,  no  defense  to  action  on  sister  state  Judgment,  ii.  882, 

pendency  of,  when  bars  action  on  domestic  Judgment,  ii.  960. 

APPEARANCE, 

gives  Jurisdiction  to  enter  default,  i.  83. 
for  Infant  defendant,  by  guardian  or  attorney,  i.  195. 
as  a  waiver  of  process,  i.  225. 

by  attorney,  presumed  to  be  authorized,  I.  225,  272. 
by  attorney,  unauthorized,  as  ground  for  vacating  Judgment,  1.  325. 
as  ground  for  enjoining  Judgment,  i.  374. 
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APPELLATE  COURTS, 

have  power  to  amend  records,  i.  101. 
conclusiveness  of  judgments  of,  ii.  527. 

ARBITRATION, 
See  "Awards." 

ARREST  AND  IMPRISONMENT, 

of  debtor,  as  defense  to  action  on  judgment,  11.  978. 
as  satisfaction  of  judgment,  IL  1011,  1012. 

ARREST  OF  JUDGMENT, 

at  common  law  and  in  modem  practice,  i.  00. 

on  motion  of  joint  defendants,  i.  96. 

when  motion  in  arrest  should  be  made,  i.  97. 

too  late  after  judgment  entered,  i.  97. 
grounds  for  arrest  of  judgment,  1.  98. 

only  for  matter  of  record,  i.  98. 

for  demurrable  faults,  i.  98. 

defect  of  parties,  i.  99. 

misjoinder  of  plaintiffs,  i.  99. 

Insufficient  or  faulty  declaration,  1.  100. 

title  defective  in  itself,  i.  100. 

not  for  technical  or  formal  omissions,  i.  100. 

joinder  of  good  and  bad  counts,  i.  101. 

misjoinder  of  causes  of  action,  1.  102. 

objections  to  the  jury,  I.  103. 

misconduct  of  jury  not  ground  for  arrest,  L  103. 

irregular  or  defective  verdict,  i.  104. 

deficiency  of  evidence,  1.  105. 

formal  defects  in  the  judgment,  1.  105. 

ASSESSMENT. 

for  municipal  improvements,  effect  cf.  as  judgment  in  rem,  IL  800. 

ASSESSMENT  OP  DAMAGES, 

on  judgment  by  default,  i.  90,  139. 
what  evidence  proper,  i.  91. 
amount  of  the  recovery,  1.  92. 

ASSIGNEE  FOR  CREDITORS, 
confession  of  judgment  by,  1.  54. 
right  to  move  for  vacation  of  judgment,  1.  310. 
bound  by  judgment  against  assignor,  11.  585a. 
assignee  in  insolvency,  it.  585a. 

ASSIGNMENT, 

judgment  is  not  an,  1.  5. 
of  judgments,  11.  940-057. 

effect  of  assignment  at  common  law,  11.  9^ 

parties  to  assignment  of  judgments,  11.  94L 

what  judgments  assignable,  11.  942. 

assignment  of  future  Judgment,  it  943. 
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ASSIGNMENT— Oonfd. 

assignment  of  part  of  Judgment,  ii.  044. 

mode  of  assignment,  il.  945. 

statutory  mode  of  assignment,  ii.  946. 

equitable  assignment,  ii.  947. 

title  passing  to  assignee,  ii.  948. 

rights  as  against  assignor,  ii.  949. 

implied  warranty  tbat  judgment  is  payable,  ii.  949. 

notice  of  assignment,  ii.  950. 

right  of  assignee  to  sue,  ii.  951. 

rights  as  against  Judgment-debtor,  ii.  952. 

assignee  taices  subject  to  equities,  11.  958. 

set-off  of  Judgment  against  judgment,  ii.   )TA. 

vacation  or  reversal  of  Judgment  in  as8ignee*s  bands,  11.  955. 

latent  equities  of  third  persons,  ii.  956. 

piriority  between  assignments,  11.  957. 

ASSUMPSIT. 

former  judgment  admissible  as  evidence  under  general  issue  in,  11.  78S. 

lies  on  foreign  judgment,  11.  848. 

not  proper  form  of  action  on  sister  state  judgment,  11.  873. 

ATTACHMENT, 

order  dissolving,  when  final,  1.  36. 

of  non-resident's  property,  as  a  source  of  jurisdiction,  L  229,  ii.  904. 

what  property  bound,  1.  230. 
judgment  in,  not  Impeachable  collaterally,  i.  246. 
conclusiveness  of  decision  on  motion  to  vacate,  11.  691. 
proceedings  in,  are  not  in  rem,  11.  801. 

ATTORNEY, 

fees  of,  order  allowing,  is  final,  1.  31a. 

warrant  of,  to  confess  judgment,  1.  51,  61. 

confession  of  judgment  by,  1.  54. 

requisites  of  warrant  of,  1.  61. 

revocation  or  expiration  of  warrant,  1.  61a. 

fees  of,  may  be  included  in  confessed  Judgment,  1.  75. 

appearance  by,  for  Infant  defendant,  i.  195. 

appearance  by,  when  authority  may  be  denied,  1.  225,  272. 

unauthorized  appearance  by,  as  ground  for  vacating  Judgment,  1.  325. 

absence  of,  caused  by  illness,  as  ground  for  vacating  Judgment,  L  339. 

mistake,  Ignorance,  or  bad  advice  of,  1.  340a. 

negligence  of,  no  ground  for  opening  Judgment,  1.  341. 

misunderstanding  of,  i.  342. 

unavoidable  absence  of,  i.  343. 

fraud  of,  1.  344. 

authority  of,  to  receive  notice  of  motion  to  vacate  Judgment,  1.  346. 

may  make  aflldavit  of  merits,  when,  i.  347. 

unauthorized  appearance  as  ground  for  enjoining  Judgment,  1.  374. 

negligence  of,  no  ground  for  enjoining  Judgment,  L  375. 
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ATTORNEY— Ck)nt'd. 

absence  or  sickness  of,  as  excuse  for  not  defending  action  at  law,  L  883. 
appearing  for  non-resident  defendant,  authority^  of,  may  be  denied,  it  90^ 
has  no  power  to  assign  Judgment,  iL  941. 

lien  of,  wlien  su];)erlor  to  rights  of  assignee  of  Judgment,  U.  966^ 
authorized  to  receive  xMiyment  of  Judgment,  11.  986. 

in  money  only,  11.  987. 
unauthorized  entry  of  satisfaction  by,  will  be  cancelled,  IL  1016L 
no  power  to  release  or  discharge  Judgment,  IL  1017. 

AUDITA  QUERELrA, 

as  a  process  for  vacating  Judgments,  L  290. 
practice  on,  1.  299. 
grounds  for,  1.  299. 

AUDITORS, 

municipal,  decisions  of,  when  conclusive,  II.  632. 

AUTHENTICATION, 

of  foreign  Judgments,  requisites  of,  11.  849. 

of  record  of  Judgment  from  a  sister  state,  11.  876-S79L 

completeness  of  the  record,  11.  877. 

records  of  courts  of  Ck)nfederate  states,  11.  870. 

attestation  of  clerk,  11.  878. 

seal  of  the  court,  U.  878. 

certlllcate  of  Judge,  11.  879. 
of  Justice's  Judgment  from  another  state,  11.  937. 
of  federal  Judgment  In  state  court,  11.  938a. 

AWARDS, 

are  not  properly  Judgments,  1. 1. 
not  to  be  Impeached  collaterally,  1.  249. 
when  vacated  In  equity,  1.  358. 
conclusiveness  of,  11.  526. 
may  be  conclusive  upon  title  to  land.  11.  667. 
as  bar  to  action  at  law,  11.  688. 

upon  submission  of  "all  matters  in  difference,"  are  condoslTe  upon  all 
set-offs  and  counterclaims,  11.  762. 

B 

BAIL, 

l)ound  by  Judgment  against  principal,  11.  587. 

BAILOR  AND  BAILEE, 

Judgment  for  or  against  one  binds  the  other,  11.  581* 

BANKRUPT, 

allowance  of  claim  against,  is  final,  1.  31a. 
Jndjrment  against  when  void,  1.  187, 
adjiulicntlon  against,  not  reviewable  collaterally,  i  248L 
dischaige  of,  not  impeachable  collaterally,  i.  2I8L 
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BANKRUPT— -OontU 

adjudication,  when  vacated,  1.  320a.  ^ 

discharge  of,  revocation  of,  1.  820a. 

effect  of  bankruptcy  on  lien  of  Judgments,  i.  474. 

discharge,  as  defense  to  scl.  fa.  to  revive  Judgment,  1.  495. 

and  trustee,  privity  between,  ii.  585a. 

must  seasonably  plead  his  discharge,  ii.  760. 

adjudication  of  bankruptcy  is  Judgment  in  rem,  ii.  807. 

effect  of  foreign  adjudication  in  bankruptcy,  11.  824. 

defense  to  action  on  Judgment  from  another  state,  ii.  891. 

defense  to  action  on  domestic  judgment  11.  977. 

BILL  IN  BQUITT, 

relief  prayed  in,  as  limit  of  recovery,  i.  141. 

bill  of  review,  1.  301. 

for  injunction,  requisites  of,  i.  393. 

Judgment  on  demurrer  to,  for  want  of  equity,  is  conclusive,  11.  711. 

dismissal  of,  when  a  bar,  ii.  720. 

dismissal  of,  without  prejudice,  ii.  7^1. 

merits  presumed  to  have  been  considered,  11.  722. 

dismissal  for  want  of  prosecution,  ii.  723. 

to  obtain  set-off  of  mutual  Judgments,  11.  1001. 

BILLS  AND  NOTES, 

See  "Negotiable  Instrumental 

BLANKS. 

in  Judgment-entry,  effect  of,  L  118. 

BOARDS, 

of  municipal  officers,  rulings  of,  when  conclusive,  11.  532. 

BOND, 

Joint,  is  merged  by  recovery  against  one  obligor,  11.  770. 
otherwise  if  Joint  and  several,  11.  77-.. 

BONDHOLDERS, 

not  in  privity  with  corporation,  11.  583a. 

BOOK  ACCOUNT. 

is  an  Inseverable  cause  of  action,  il.  736. 

BOOKS, 

for  entry  of  Judgments,    effect  of  entry  in  wrong  book,  L  111. 

BOUNDARIES, 

conclusiveness  of  decree  establishing,  11.  812. 

BURDEN  OF  PROOF, 

to  establish  estoppel,  Is  on  party  setting  It  up.  11.  629l 

2  LAW  JUDG.-95 
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CANADA, 

law  of,  as  to  foreign  judgments,  11.  834. 

CAPIAS  AD  SATISFACIENDUM, 

taking  defendant  on,  destroys  lien  of  judgment,  L  476L 
satisfies  the  judgment,  11  1011. 

CASUALTY, 

as  a  ground  for  vacating  judgment,  L  337. 
sickness  of  defendant,  L  33& 

CAUSE  OP  ACTION. 

misjoinder  of,  as  ground  for  arresting  judgment,  L  102. 
iUegallty  of,  as  ground  for  vacating  judgment,  1.  331. 
merger  of,  in  judgment,  11.  674. 
identity  of,  with  that  set  up  in  former  suit,  11.  725. 

test  of  identity,  U.  726. 
second  action  proceeding  on  different  theory,  11.  733. 
entire,  cannot  l>e  split  up  Into  two  suits,  11.  734. 
two  distinct  need  not  be  j<^ed  In  one  action,  il«  74i» 

though  founded  on  same  facts,  11.  745. 
successive,  may  be  separately  sued,  11.  747. 
joint,  is  merged  by  one  recovery,  11.  770. 

other wiif^e  if  joint  and  several,  11.  774,  777,  779. 
not  merged  in  foreign  judgment,  li.  847. 
merged  in  judgment  of  a  sister  state,  il.  864. 
sister  state  judgment  as  a,  IL  867-880. 
passes  by  assignment  of  judgment,  11.  948. 
domestic  judgment  as  a,  11.  958-962. 

CERTIORARI. 

order  gmntlng,  when  final,  i.  32. 

habeas  corpus  cannot  take  the  place  of,  1.  255. 

remedy  by,  must  l>e  exhausted  before  equity  will  enjoin  Judgmoit  1*  ML 

CESTUI  QUE  TRUST, 

when  bound  by  judgment  against  trustee,  11.  585. 

CHRISTMAS  DAY, 

validity  of  judgments  rendered  on,  L  182. 

CHURCH  COURTS, 

conclusiveness  of  judgments  of,  IL  523. 

CITATION  (See  also  "Process"), 

essential  to  jurisdiction,  i.  220,  221. 
statutes  regulating  mode  of,  1  222. 

<"1T1ZENS, 

state  has  full  jurisdiction  over  its  own.  1.  227. 
jurisdiction  of  non-residents,  how  acquired,  L  227  et  seq. 
order  of  naturalization  la  In  rem,  11.  804. 
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CITIZENS— Oonrd. 

of  another  state,  not  bound  without  personal  service,  il.  904. 
may  be  constructively  summoned,  ii.  907. 
as  defendants  in  divorce,  ii.  926. 

CITY  OFFICERS, 

rulings  of,  when  conclusive,  ii.  532. 

CIVILITBR  MORTUUS, 

Judgment  against,  is  void,  1.  187. 

CLERICAL  ERRORS, 
See  "Errors." 

CLERK  OF  COURT, 

may  confess  judgment  against  himself,  i.  54. 

liquidation  of  nmoimt  of  confessed  judgment  by,  L  74. 

entry  of  judgment  by  default  by,  i.  88. 

entry  of  judgment  on  verdict  by,  i.  110. 

entry  of  judgment  in  wrong  book,  i.  111. 

remedy  against,  for  improper  entry,  i.  113. 

errors  of,  corrected  by  entry  nunc  pro  tunc,  i.  131. 

errors  of,  corrected  after  the  term.  i.  155. 

attestation  of  foreign  judgment  by,  ^i.  878. 

justice  acting  as,  in  authenticating  judgments,  ii.  987. 

when  authorized  to  receive  payment  of  judgment,  IL  086L 

CODE  NAPOLEON, 

provisions  of,  as  to  foreign  judgments,  ii.  833. 

CODES, 

judgments,  orders,  and  decrees  under  the,  I.  1« 

final  judgments  under  the,  i.  22. 

confession  of  judgments  authorized  by,  i.  50-52. 

require  estoppel  by  former  judgment  to  be  pleaded,  ii.  788. 

COGNOVIT, 

judgment  entered  upon,  L  15,  50. 

COINED  MONEY, 

judgment  expressed  to  be  payable  in,  1.  152. 

COLLATERAL  IMPEACHMENT  OF  JUDGMENTS, 
the  rule  against,  i.  245. 
to  what  judgments  the  rule  applies,  i.  246. 

tax  judgments,  i.  247. 

adjudications  in  bankruptcy,  i.  248. 

awards,  i.  249. 

judgments  of  inferior  courts,  i.  2.50. 

co-ordinate  courts,  i.  251. 
what  constitutes  a  collateral  attack,  i.  252. 
proceedings  to  prevent  execution  of  judgment,  1.  253. 
proceedings  to  enforce  judgment  by  mandamus,  L  253a. 
proceedings  on  habeas  corpus,  1.  254-259. 
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COLLATERAL  IMPEACIOIENT  OF  JUDGMENTS— ContU 

general  doctrine  stated,  i.  254. 

errors  and  irregularities  not  reviewable,  1.  255* 

jurisdiction  may  be  inquired  intOi  L  256,  258. 

constitutionality  of  statutes,  i.  257. 

sufficiency  of  indictment,  i.  259. 
to  what  parties  the  rule  applies,  i.  260. 
for  errors  and  irregularities,  i.  261. 

mistakes  in  the  judgment,  i.  262. 

irregular  or  defective  service,  I.  263. 

objections  as  to  parties,  i.  264. 

legal  disability  of  parties,  i.  265. 

disqualification  of  judge,  1.  266. 

judgment  for  excessive  amount,  i.  267. 

Insufficiency  of  evidence,  i.  268. 

illegal  or  insufficient  cause  of  action,  i.  269. 
for  want  of  jurisdiction,  i.  270-289. 

jurisdiction  of  superior  courts  presumed,  1.  270. 

silence  or  incompleteness  of  record,  L  271. 

appearance  by  attorney,  i.  272. 

jurisdictional  recitals  cannqt  be  contradicted.  1.  273. 

decision  of  court  on  its  own  jurisdiction,  1.  274. 

cases  denying  conclusiveness  of  record,  i.  275. 

arguments  on  the  point,  1.  276. 

jurisdiction  not  presumed  against  the  record,  i.  277. 

judgment  void  on  its  face,  i.  278. 

superior  courts  exercising  special  powers,  1.  279. 

judgments  in  tax  cases,  i.  279. 

proceedings  founded  on  constructive  service,  i.  281* 

judgments  of  inferior  courts,  i.  282. 

superior  and  inferior  courts  distinguished,  i.  283. 

IMTobate  courts,  i.  284. 

fede.   1  courts,  i.  285. 

of  justices  of  the  peace,  i.  286. 

record  of  inferior  court,  showing  jurisdiction,  concluslTe^  L  287. 

no  presumption  of  validity  on  appeal,  L  288. 

in  case  of  foreign  judgments,  i.  289. 
for  fraud,  by  parties  and  privies,  1.  290. 

fraud  in  procuring  the  judgment,  I.  291* 

fraud  in  the  cause  of  action,  1.  292. 

creditors  may  show  fraud,  i.  293-295. 

false  testimony,  i.  296. 
of  probate  decrees,  ii.  634. 

of  sentences  of  foreign  admiralty  courts,  ii.  818-821. 
foreign  judgments  in  personam,  11.  8!^.*). 
judgments  rendered  in  a  sister  state,  il.  853-860. 

for  want  of  jurisdiction,  ii.  894  et  seq. 

for  fraud,  ii.  916  et  seq. 
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COLLATERAL  SECURITY, 

judgment  on,  does  not  merge  original  debt,  ii.  746. 

COLLUSION, 

collateral  Impeachment  of  judgment  by  creditors  for,  i.  29S-295. 

as  a  ground  for  vacating  judgment  I  321. 

of  attorney,  ground  for  vacating  judgment,  1.  344. 

as  ground  for  enjoining  judgment,  i.  370. 

destroys  effect  of  judgment  as  res  judicata,  ii.  508,  681a. 

COMITY. 

as  ground  of  recognition  of  foreign  judgments,  U.  881. 

COMMISSIONER  OF  PATENTS, 

decision  of,  when  conclusive,  ii.  531. 

COMMON  RECOVERY, 

conclusiveness  of  judgment  in,  11.  648. 

COMMUNITY  PROPERTY, 
lien  of  judgments  -on,  1.  430. 

COMPLAINT, 

must  state  a  cause  of  action,  to  justify  entry  of  default,  1.  84. 
Insufficient  or  faulty,  when  cause  for  arresting  judgment,  L  100. 
relief  asked  in,  as  measure  of  recovery,  1.  138,  141. 
judgment  must  correspond  with,  1.  183. 
sufficiency  of,  not  a  test  of  jurisdiction,  1.  241. 

COMPOUNDING  FELONY, 

judgment  founded  on  agreement  for,  when  enjoined,  1.  370. 

COMPROMISE, 

judgment  taken  in  violation  of  agreement  for,  will  be  enjoined,  L  873. 
agreement  for,  must  be  pleaded  in  defense  to  action,  H  757. 
as  defense  to  action  on  judgment,  ii.  976. 

COMPTROLLER  OF  THE  CURRENCY, 
decisions  of,  when  conclusive,  11.  531. 

CONCEALMENT, 

fraudulent,  as  ground  for  enjoining  judgment,  i.  37L 

CONCLUSIVENESS  OF  JUDGMENTS, 
judgments  upon  confession,  1.  78. 
judgments  by  default,  i.  87. 
in  general,  see  "Res  Judicata." 
for  or  against  third  persons,  ii.  600-608. 
what  points  and  questions  concluded,  ii.  600  et  seq. 
of  probate  courts,  ii.  633. 

In  ejectment  and  other  real  actions,  ii.  647  et  seq. 
former  recovery  as  a  bar,  ii.  673  et  seq. 

must  have  been  on  the  merits,  11.  693. 
defenses  and  counter-claims  concluded*  11.  754-769. 
when  not  pleaded,  ii.  783-789. 
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CONCLUSIVENESS  OF  JUDGMENTS— Ck)ntU 

judgments  in  rem,  il.  T95. 

foreign  judgments  in  rem,  ii.  813-SM. 

foreign  judgments  in  personam,  ii.  825  et  ««« 

judgments  rendered  in  a  sister  stfite,  ii.  853-8ti& 
CONDEMNATION, 

of  land  under  eminent  domain,  judgments  in,  when  final  aM  aHMalabte^ 
1.40. 

in  prize  court,  conclusiveness  of,  11.  814-817. 

CONFEDERATE   STATES, 

courts  of,  yalidity  of  their  judgments,  1.  173. 
lien  of  judgments  of,  1.  407. 

CONFESSION  OF  JUDGMENT, 
defined,  1.  15. 
In  pending  suit,  1.  50. 
without  action,  1.  51. 
statutes  authorizing,  1.  52. 
jurisdiction  of  court  essential  to,  1.  53. 

territorial  jurisdiction  of  court,  1.  53. 
who  may  confess  judgment,  i.  54-50. 

Infants,  1.  54. 

officer  of  the  court,  1.  54, 

agents  and  attorneys,  1.  54. 

trustees,  t  54. 

executors,  1.  54. 

assignee  for  creditors,  1.  54. 

married  w(»nen,  1.  55. 

husband  to  wife,  i.  56. 

partner,  1.  57. 

joint  defendants,  1.  58,  212. 

officers  of  corporation,  1.  59. 
consent  of  creditor  necessary  to,  1.  00. 
requisites  of  warrant  of  attorney,  1.  61. 
revocation  or  expiration  of  warrant,  1.  61a. 

by  death  or  insanity  of  defendant,  L  61jl 

by  lapse  of  time,  1.  61a. 

by  payment  of  debt,  1.  61a. 
affidavit  that  debt  is  due,  1.  62. 
statement  of  the  Indebtedness,  1.  63. 

requisites  of,  1.  63. 

for  borrowed  money,  L  63. 

for  goods  sold,  1.  63. 

on  commercial  paper,  i.  63. 

slgnatm'C  of,  1.  64. 

verification  of,  1.  65. 

amendment  of,  1.  66. 
voidable  for  failure  to  comply  with  statute,  L  67. 
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CONFESSION  OF  JUDGMENT— Cont'd. 

valid  between  parties  though  voidable  by  creditors,  i.  68. 
for  what  judgment  may  be  confessed,  L  69. 

debt  barred  by  statute,  1.  69. 

sum  must  be  certain,  i.  69. 

not  for  damages  in  tort,  i.  69. 

debt  not  yet  due,  i.  70. 

for  future  advances,  i.  71. 

for  contingent  liabilities,  1.  72. 
amount  of  the  judgment,  i.  73. 
liquidation  of  amoimt  by  clerk,  1.  74. 
inclusion  of  attorney's  fees,  i.  75. 
recording  the  judgment,  i.  76. 
reversing  and  vacating  confessed  judgments,  1.  77. 
consequences  and  effects  of,  i.  78,  ii.  698. 
when  entered  nunc  pro  tunc,  i.  130. 
not  impeachable  collaterally,  i.  246. 
if  fraudulent,  may  be  impeached  by  creditors,  L  293. 
may  be  set  aside,  1.  309,  318. 
when  may  be  enjoined  in  equity,  i.  373. 
In  ejectment,  whether  conclusive,  ii.  653. 
as  a  bar  to  second  suit,  11.  698. 
as  cause  of  action  in  another  state,  ii.  868. 

CONFLICT  OF  LAWS, 

effect  of  foreign  judgments,  see  "Foreign  Judgments.** 
judgments  of  a  sister  state,  see  "Interstate  Law.** 

CONSENT, 

judgment  by,  i.  15. 

decree  by,  1.  19. 

of  creditor  to  confession  of  judgment,  1.  60. 

judgments  by,  amendment  of,  i.  157. 

not  impeachable  collaterally,  i.  246. 
cannot  confer  jurisdiction,  i.  217. 
confirmation  of  invalid  judgment  by,  i.  218. 
judgments  by,  vacation  of,  I.  319. 
judgment  by,  injunction  against,  i.  358. 
conclusiveneas  of,  11.  705. 

CONSIDBRATUM  EST, 

the  proper  style  of  a  judgment,  L  2,  115. 

CONSTITUTIONAL  LAW, 

judgments  are  not  contracts  within  the  meaning  of  the  prohibition  against 

impairing  the  obligation  of  contracts,  1.  7-11. 
judgment  by  default  no  violation  of  right  of  trial  by  jury,  11  80,  90. 
validity  of  judgments  of  de  facto  courts,  i.  173. 
control  of  legislature  over  jurisdiction  of  courts,  i.  216. 
legislature  cannot  validate  a  void  judgment,  L  218. 
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CONSTITUTIONAL  LAW— Cont'd. 

citation  cannot  be  dispensed  with  by  law»  1.  221. 
defendants  right  to  be  heard,  i.  226. 

constitutionality  of  statutes  reviewable  cm  habeas  corpus,  L  2S7. 
legislature  cannot  authorize  vacation  of  existing  Judgments,  t  296L 
retroactive  laws  affecting  lien  of  judgments,  i.  399. 
statutes  retroactively  abridging  Judgment-liens,  i.  463. 
interstate  law  of  Judgments  under  the  constitution,  ii.  853  et  seq. 
statute  of  limitations  as  defense  to  action  on  Judgment 'from  another 
state,  IL  892. 

CONSTRUCTION. 

of  ambiguous  Judgment,  1.  8,  123. 

of  statutes,  as  to  including  Judgments  in  the  term  "contracts,"  L  U. 

of  statutes  authorizing  confession  of  Judgment,  i.  52. 

of  laws  authorizing  constructive  service  of  process,  i.  232, 

CONSTRUCTIVE  SERVICE, 

upon  n<»i-residents,  1.  227-231,  11.  906. 

statutes  authorizing,  strictly  construed,  1.  232. 

Judgments  rendered  on,  may  be  vacated  when,  1.  312. 

as  foundation  for  probate  decrees,  ii.  638. 

In  proceedings  in  rem,  ii.  794,  809. 

as  foundation  for  decrees  In  admiralty,  11.  814,  818. 

as  foundation  for  foreign  Judgments  In  personam,  IL  830. 

in  divorce  proceedings,  11.  925,  931. 

CONTEMPT, 

order  of  commitment  for,  when  final,  1.  22. 

CONTRACTS, 

Judgments  are  not,  L  7-11. 
cannot  change  nature  of  Judgment-lien,  1.  403. 
action  upon,  when  bars  action  of  tort,  11.  729. 
Joint  merged  by  recovery  against  one  debtor,  ii.  7701 
otherwise  if  Joint  and  several,  ii.  774. 

CONTRADICTORY  JUDGMENT, 
defined,  1.  18. 

CONTINGENT  REMAINDER. 

bound  by  lien  of  Judgment,  1.  428. 

CONTINUING  COVENANT, 

successive  actions  for  breach  of,  11.  748. 

CONVEYANCE, 

unrecorded,  lien  of  Junior  Judgment  as  against,  L  446. 
entered  same  day  with  a  Judgment  which  preferred,  1.  451. 

CONVICTION, 

in  criminal  prosecution,  not  evidence  in  civil  issue,  IL  528l 

CORAM  NOBIS, 

writ  of  error,  office  and  use  of,  1.  300. 
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CORPORATION, 

confession  of  judgment  in  behalf  of,  i.  59. 

Judgment  by  default  against,  i.  81, 

misnomer  of,  does  not  invalidate  Judgment  against,  1.  213. 

Judgment  against,  when  conclusive  on  stockholders,  ii.  583. 

when  conclusive  on  bondholders,  ii.  583a. 

non-resident  stockholders  of  domestic  corporations,  ii.  910a. 
non-resident.  Jurisdiction  of,  how  acquired,  ii.  910. 
assignment  of  Judgment,  by,  ii.  941. 

CORRECTION  OF  JUDGMENT, 
See  "Amendment" 

COSTS, 

Judgment  for,  not  final,  1.  31.     * 

amoimt  of,  ieft  blank,  effect  on  Judgment,'!.  118. 

payment  of,  as  condition  to  setting  aside  Judgment,  1.  352. 

CO-TENANTS, 

no  privity  between,  ii.  553. 

COUNSEL, 

See  "Attorney." 

COUNTERCLAIM  (See  also  "Set-Off"), 
recovery  of  Judgment  upon,  i.  144. 
not  pleadable  in  action  to  revive  Judgment,  I.  494. 
when  may  be  reserved  for  future  separate  action,  ii.  701-769. 
voluntary  allowance  of,  not  conclusive,  ii.  765. 
cross-claims  may  be  reserved,  ii  767-769. 

COUNTY, 

Judgment-lien  binds  only  lands  within  the,  i.  417. 
transfer  of  lien  to  another,  i.  418. 
ruling  of  board  of  ofilcers  of,  when  conclusive,  ii.  532. 
Judgment  against,  when  conclusive  on  tax-payers,  ii.  584. 

COURT  MARTIAL, 

Judgments  of,  not  reviewable  collaterally,  i.  250. 
review  of  sentences  of,  on  habeas  corpus,  i.  256. 
conclusiveness  of  Judgments  of,  ii.  524. 

COURTS, 

power  of,  to  enter  Judgments  nunc  pro  tunc,  i.  126. 

delay  of,  not  to  prejudice  suitors,  i.  127. 

power  of,  to  correct  their  Judgments,  i.  153-161. 

cannot  correct  Judicial  errors  by  amendment,  i.  158. 

what  courts  have  power  of  amendment,  1.  101. 

validity  of  Judgments  dependent  on  constitution  of,  i.  173. 

de  facto  courts,  i.  173. 

courts  of  Confederate  states,  1.  173. 

military  courts,  1.  173. 
time  and  place  of  holding,  when  material  to  validity  of  Judgments,  1.  177. 
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COURTS— Cont'd. 

Jurisdictioii  of,  L  215-244. 

derlTe  power  from  the  soverelgii,  L  218. 

control  of  legislatare  over  jnriiidictlon,  i.  216L 
mot  hMTe  jnrisdlction  of  snbject-matter,  1.  240. 

and  of  the  qne^tion  decided,  i.  242. 
Judgments  not  to  be  Impeached  coUateraUy,  I.  24& 

inferior  courts,  L  250. 

co-ordinate  tribunals,  L  251. 
superior,  jurisdiction  of,  presumed,  i.  270. 
iaziadictional  findings  by,  not  to  be  contradicted,  i.  274. 
exercising  statutory  powers,  record  must  show  Jurisdiction,  L  27BL 

summary  proceedings,  L  280. 

constructiye  service  of  process,  i.*281. 
Inferior,  Judgments  must  show  Jurisdiction,  I.  282. 
superior  and  hoiferior  distinguished,  i.  283. 
possess  inherent  power  to  vacate  Judgments,  L  287. 
discretioa  of,  in  opening  Judgments,  L  354. 
power  of  equity  to  enjoin  Judgments,  L  356. 
what  courts  may  enjoin  judgments,  1.  360. 
cannot  control  the  scope  of  judgmenMien,  L  402l 
de  facto,  lien  of  Judgments  of,  L  407. 
inferior,  lien  of  Judgments  of,  1.  412. 
federal,  lien  of  Judgments  of,  i.  413-416. 
Jurisdiction  of,  to  rerire  judgments  by  sci.  fa.,  L  483. 
character  and  constitution  of,  as  alTecting  concluslreness  of  Judgmenti» 

IL  516  et  seq. 
of  probate,  judgments  of,  conclusive,  ii.  633. 
decisions  of,  without  Jury,  conclusive,  li.  687. 
prlae^x>urts,  conchisiveness  of  sentences,  ii.  814*^  7« 
foreign,  constitution  of,  may  be  Inquired  into,  ii.  821. 
foreign,  judgments  conclusive,  U.  825-830. 
foreign,  impeachment  of  judgments  of,  ii  835. 
of  a  sister  state,  Judgments  conclusive,  it  853-866. 
cannot  affect  title  to  land  outside  the  state,  ii.  872. 
authentication  of  record  from  another  state,  ii.  876-871K 
Inferior,  in  another  state,  judgments  conclusive,  il.  035. 
federal  courts  not  foreign  to  state  courts,  IL  038. 
inferior,  actions  on  judgments  of,  II.  061,  065,  067. 
power  to  set  off  mutual  judgments,  ii.  1000-1005. 
entry  of  satisfacticm  of  judgment,  when  ordered,  II.  1014, 
striking  off  fraudulent  entry  of  satisfaction,  11.  1016. 

COVEXANTS, 

distinct  breach  of.  gives  distinct  rights  of  action,  ii.  745, 
continuing,  successive  actions  for  breach  of,  ii.  748. 

COVKXANIS  FOR  TITLE, 

Judgment  against  covenantee  conclusive  evidence  In  subsequent  actloo  for 
breach  of,  ii.  507  et  seq. 
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COVERTURE, 

See  "Married  Women." 

CREDITOR'S  BILL, 

in  state  court,  federal  Judgment  as  foundation  for,  11.  938b. 

CREDITORS, 

Interyening,  not  affected  by  amendment  of  judgment,  1.  169. 
may  impeach  judgment  for  fraud,  1.  203-295. 
applying  for  vacation  of  judgment,  i.  317. 
injunction  against  judgment  at  instance  of,  i.  369. 

CREDITS, 

aOowaiwe  of,  in  making  up  Judgment,  i.  14S. 

CRIMINAL  PROCEEDINGS, 

Judgment  in,  not  evidence  in  civil  issues,  11.  529. 

CROSS-CLAIMS, 

when  not  barred  by  former  recovery,  11.  767-769. 

CURTESY, 

estate  by,  bound  by  judgment-lien,  1.  427. 

tenant  by,  and  reversioner,  privity  between,  U.  554. 

CUSTOMS  DUTIES, 

appraisement  of,  when  conclusive,  11.  531. 

D 

DAMAGES, 

assessment  of,  on  default,  1.  90-92. 
.  recovery  limited  to  amount  demanded,  1.  138. 
amount  Indorsed  on  summons,  1.  140. 
in  case  of  joint  parties,  1.  145. 
afarmative  relief  to  defendant,  1.  146. 
statutory*,  recovery  of,  1.  149. 
must  all  be  recovered  \n  one  suit  when,  11.  734  et  seq. 

arising  from  one  tortious  act,  il.  738. 

distinct  Injuries  from  same  tort,  11.  740. 

continuing,  from  same  tort,  11.  742. 
In  action  on  judgment,  11.  980. 

DATE  OP  JUDGMENT, 
from  what  day,  1.  121. 

entry  of  judgment  nunc  pro  tunc,  1.  126-137. 
for  purposes  of  lien,  1.  441  et  seq. 

DAY, 

fractions  of,  when  may  be  considered,  1.  450.  451. 

DEATH  OF  PARTY, 

entry  of  judgment  nunc  pro  tunc  after,  1.  127,  202. 
effect  of,  on  subsequent  judgment,  i.  199-204. 
effect  of  death  of  one  of  several  defendants,  1.  201* 
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DEATH  OF  PARTY— Cont'd. 

effect  of,  on  Judgment-lien,  I.  467. 

revival  of  Judgment  after,  1.  490. 

not  proved  by  grant  of  administration  en  his  estate,  11.  640. 

DEBT,  ACTION  OF, 

lies  on  foreign  Judgment,  11.  848. 

proper  form  of  action  on  sister  state  Judgment,  11.  873. 

DEBTOR  AND  CREDITOR, 

consent  of  creditor  necessary  to  confession  of  Judgment  1.  60l 

creditor  may  ratify  confessed  Judgment,  1.  60. 

relation  of,  provable  by  Judgment  between  sti'augers,  IL  605b 

DECEASED  PARTIES. 

Judgment  by  confession  against  1.  61a. 

validity  of  Judgments  against   1.  190-204. 

snch  Judgments  voidable  only,  1.  200.  . 

death  of  one  of  several  defendants,  i.  201. 

Jurisdiction  must  be  acquired  l)efore  party's  death,  L  203. 

vacating  Judgments  against,  1.  327. 

Hen  of  Judgment  against,  1.  467. 

revival  of  Judgment  against,  1.  490. 

actions  on  Judgments  against  U.  963. 

DECEIT, 

as  ground  of  enjoining  Judgment,  I.  371. 

DECLARATION, 

must  state  a  cause  of  action,  to  Justify  entry  of  default  L  M. 

Insufficient,  when  cause  for  arresting  Judgment,  1.  100. 

relief  asked  In,  as  measure  of  recovery,  1.  138. 

Judgment  must  correspond  with,  1.  183. 

sufficiency  of,  not  a  test  of  Jurisdiction,  1.  241. 

on  sister  state  Judgment,  requisites  of,  it  874. 

on  domestic  Judgment  11.  964-967. 

DECREES, 

defined,  1.  1. 

distinguished  from  Judgments  and  orders,  L  1. 

under  the  codes  of  practice,  L  1. 

formal  style  of,  t  2. 

classification  of,  1.  19. 

decrees  nisi,  1.  19. 

decrees  pro  confesso,  1.  19. 

final  and  interlocutory,  1.  20-49. 

taking  bill  pro  confesso,  interlocutory,  I.  28. 

tests  of  finality  of,  1.  41. 

further  action  necessaiT  to  settle  the  equities,  L  42. 

to  execute  the  decree,  i.  43. 
ordering  n  reference,  1.  44. 
dh'ecting  an  account  1.  45. 
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DECREES— Cont'd. 

dissolving  a  partnership,  i.  47. 

for  foreclosure  of  mortgage,  i.  48. 

sending  issue  out  of  chancery,  i.  40. 

construction  of,  when  ambiguous,  1.  123. 

entry  of,  nunc  pro  tunc,  1.  12G-137. 

amount  and  character  of  relief  granted,  1.  138-152. 

prayer  for  relief  as  measure  of  recovery,  1.  141. 

afl^matlve  relief  to  defendant,  1.  14G. 

amendment  and  correction  of,  1.  153-169. 

validity  of,  as  affected  by  status  of  parties,  1.  187-214, 

against  Infants,  1.  197. 

not  to  be  taken  pro  confesso,  1.  107. 

Infant's  day  In  court,  1.  107. 
void  against  one,  not  void  against  aU,  1.  211. 
validity  of,  dependent  on  jurisdiction,  i.  215-244. 
collateral  impeachment  of,  1   245  et  seq. 
vacating  and  setting  aside,  1.  297  et  seq. 

by  bill  of  review,  1.  301. 
execution  of,  when  enjoined,  1.  358. 
lien  of,  1  411. 
in  admiralty,  lien  of,  i.  416. 
couclusivenessj  of,  ii.  517,  518. 
of  probate  courts,  when  binding,  11.  638. 
merger  by  decree  in  equity,  ii.  675. 
dismissing  bill,  when  a  bar,  ii.  72(>>723. 
in  rem,  11.  792-812. 
in  admiralty,  11.  796. 
of  divorce,  effect  of,  in  rem,  11.  803. 
foreign,  see  "Foreign  Judgments." 
of  courts  of  a  sister  state,  see  ^'Interstate  Law.** 

are  conclusive  on  the  merits,  ii.  858. 

as  a  cause  of  action,  ii.  869. 

authentication  of,  11.  876-879. 

nul  tiel  record  not  pleadable  to,  11.  885. 

in  divorce,  validity  of,  11.  924-933. 
of  the  federal  courts,  11.  938,  939. 
assignment  of,  11.  942. 
actions  upon,  11.  962. 
Interest  on,  11.  983. 
payment  and  satisfaction  of,  see  ''Satisfaction  of  Judgments.** 

DEED, 

unrecorded,  postponed  to  junior  judgment  i.  446. 

recorded  same  day  with  a  judgment,  w^hich  preferred*  L  451* 

imrecorded,  postponed  to  assigned  judgment,  11.  956. 
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1>E  FACTO  COURTS, 

TSiidity  of  Judgments  of,  I.  173. 
lien  of  judgments  of,  i.  407. 
conclnsiT^iess  of  Judgments  of,  ii.  51G. 
foreign,  decrees  of,  are  yalid«  iL  821. 

DE  FACTO  JTDGE, 

Tslidity  of  acts  ot,  i.  175. 

judge  oat  of  office,  L  176. 

smtence  by,  not  reviewable  on  habeas  corpus*  1*  29d. 

judgmoit  by,  not  impeachable  collaterally,  i.  26(k 

DKFAtXT, 

Judgment  by,  defined,  1.  15. 

when  final,  when  interlocutory,  i.  28. 
judgment  for  want  of  affidavit  of  defense,  i.  79a« 
Judgment  of  nU  dicit  and  default,  i.  79,  80. 
against  whom  may  be  taken,  i.  81. 
against  Joint  defendants,  1.  82,  209. 
jurisdiction  of  the  defendant,  1.  S3, 
deftets  in  process  or  service,  i.  83. 
against  non-resident  defendants,  1.  83. 
must  be  founded  on  g<KKl  declaration,  L  B4, 
pranature  entry  of,  i.  So. 
niien  entry  of   is  proper,  i.  86. 

not  when  plea  is  on  file,  L  86. 
or  demurrer,  i.  86. 
or  motion  is  pending,  1.  86. 
waiver  of ,  L  86. 
conclusiveness  of,  L  87,  iL  697. 
entry  of.  by  dert:  of  court,  L  88. 
Interlocutory  Judgment,  when  necessary,  1.  891 
assessment  of  damages,  1.  90,  139. 

what  evidence  proper,  i.  91. 

amount  of  recovery,  i.  92. 
not  akieil  by  presumptions  <hi  appeal,  i.  93. 
opening  and  vacating,  L  94.  ^ 

review  and  reversal  of,  1.  95. 
Judgment  entered  nunc  pro  tunc,  i.  130. 
recovery  limited  to  amount  indorsed  on  summons,  L  14QL 
against  married  women,  i  190. 
agninst  infants,  i.  19a 

Jud^rment  by.  not  impeachable  collaterally,  i.  246i 
setting  aside,  see  ''Vacating  Judgments.' 
practice  on  opening,  i.  354a. 
ixniolusiveness  of.  ii.  500. 
as  a  bar  to  second  suit,  iL  697. 


»t 
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DEFENSES. 

affidavit  of,  required  on  motion  to  open  Judgment,  i.  847. 

technical  or  dishonest   not  sufficient  to  justify  yacation  of  Judgment, 

i.  349. 
prevented  by  plaintiCF's  fraud,  Judgment  will  be  enjoined,  i.  308. 
legal,  no  ground  for  enjoining  Judgment,  i.  378. 

not  available  at  law,  may  be  set  up  in  equity  after  Judgment,  L,  388. 

available  either  at  law  or  equity,  i.  389. 
to  scl  fa.  to  revive  Judgment,  what  admissible,  1.  493-497. 
what  are  available  to  warrantor  of  title  as  against  a  Judgment  evicting 

warrantee,  ii.  568. 
what  are  concluded  by  Judgment  by  default,  11.  697. 
successful  defense  to  one  of  a  series  of  actions  conclusive  as  to  all,  ii. 

751. 
concluded  by  former  Judgment  for  plaintiff,  Ii.  754-769. 

all  defenses  cut  oflT  by  former  recovery,  11,  754, 

adverse  title,  11.  755. 

fraud,  11.  756. 

agreement  to  compromise,  11.  757. 

payment,  11.  758. 

usury,  U.  759. 

discharge  in  bankruptcy,  11.  760. 

matter  available  as  a  set-off,  11.  761-765. 

equitable,  not  concluded,  Ii.  766. 

cross-claims,  11.  767-769. 
by  one  joint  debtor,  when  enures  to  benefit  of  all,  11.  773,  781* 
foimer  recovery,  necessity  of  pleading  it,  ii.  783-789. 
to  action  on  sister  state  judgment,  ii.  881-893. 

plea  of  fraud,  ii.  916-921. 
to  action  on  domestic  Judgment,  11.  970-979. 

want  of  Jurisdiction,  ii.  972. 

fraud,  11.  973. 

error  and  irregularity,  ii.  974". 

payment,  11.  975. 

accord  and  satisfaction,  ii.  976. 

discharge  in  bankruptcy,  ii.  977. 

arrest  and  imprisonment  of  debtor,  ii.  978. 

equitable  defenses,  11.  979. 

DEFINITIONS, 
judgment,  i.  1. 
decree,  i.  1. 
order,  1.  1.  • 

motion,  1.  1.  , 

rule,  i.  1. 

of  different  kinds  of  Judgments,  i.  1&-18L 
final  judgment,  1.  21. 
interlocutory  Judgment,  i.  21. 
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DEFINITIONS— Cont'd, 
final  order,  \,  21. 
arrest  of  Judgment  i.  96. . 
nunc  pro  tunc  entry,  1.  126. 
voidable  and  void  judgmeutSt  1.  170. 
irregular  and  erroneous  Judgments,  L  170. 
JurisdlcUon,  i.  215. 
parties  to  a  Judgment,  ii.  534. 
privity,  U.  649. 
merger,  11.  674. 
merits,  11.  694. 
Judgment  In  rem,  11.  792. 

DKL.VY, 

when  burs  right  to  have  Judgment  vacated,  L  818. 

DE  MELIORIBUS  DAMNIS, 
plaintiff's  election,  11.  782. 

DEMURRER, 
«        Judgment  on,  1.  13. 

when  final,  1.  29. 
pending,  prevents  Judgment  by  default,  1.  86. 
and  motion  In  arrest,  1  98. 
Judgment  on,  conclusiveness  of,  11.  707*712. 

DESCRIPTIO  PERSONiB, 

addition  of,  does  not  change  effect  of  Judgment,  L  214 

DETINUE, 

conclusiveness  of  Judgment  in,  11.  672. 

DEVISEES, 

when  bound  by  Judgment  against  executor,  IL  560. 

DIES  NON  JURIDICUS, 

validity  of  Judgments  rendered  on,  1.  182. 

DILIGENCE, 

required  of  party  seeking  to  vacate  Judgment,  L  818. 
or  enjoin  if  in  equity,  i  387. 

DISABILITIES, 

persons  under,  how  affected  by  Judgments,  1.  187-205. 

Judgments  against  persons  under,  when  enforceable  in  aiiothe!r  stat^  IL 

888. 

DISCHARGE, 

of  Judgment-liens,  1.  469-481. 

In  bankruptcy,  not  reviewable  collaterally.  1.  248. 

when  revoked  or  vacated,  1.  320a. 

as  defense,  cut  off  by  Judgment,  11.  760. 

by  foreign  court,  effect  of,  11.  824. 

as  defense  to  action  on  sister  state  Judgment,  11.  891, 

as  defense  to  action  on  domestic  Judgment,  IL  977. 
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DISCONTINUANCE, 

when  bars  a  second  action,  il.  G86,  701. 

DISCOVERY, 

party  must  have  sought,  before  asking  equity  to  enjoin  judgment,  1.  385. 

DISCRETION, 

of  courts,  as  to  vacating  judgments,  i.  354. 

DISMISSAL  OB^  SUIT. 

judgment  of,  is  final,  i.  27. 

when  conclusive,  11.  703. 

dismissal  of  suit  agreed,  11   70<5. 

when  a  bar  to  subsequent  suit,  ii.  713-723. 

for  want  of  jurisdiction,  il.  713. 

premature  action,  il.  714. 

misconceived  action,  ii.  715. 

on  technical  grounds,  ii.  716. 

for  failure  of  evidence,  ii.  717. 

for  defects  In  pleadings,  11.  718. 

for  defect  or  want  of  parties,  II.  719. 
dismissal  of  bill  in  equity,  ii.  720. 

without  prejudice,  11.  721. 

merits  presumed  to  have  been  considered,  11.  722. 

for  want  of  prosecution,  11.  723. 

DISPOSSESS  PROCEEDINGS, 

conclusiveness  of  judgment  in,  ii.  661a. 

DISQUALIFIED  JUDGE, 
validity  of  acts  of,  1.  174. 
judgments  of,  when  reviewable  collaterally,  1.  266. 

DISTRIBUTION, 

decree  of,  in  probate  court,  when  conclusive,  ii.  643. 

DISTRICT  OF  COLUMBIA, 

effect  to  be  given  to  judgments  of  courts  of,  ii.  9391i. 

DIA^'ORCE, 

judgments  In,  when  entered  nunc  pro  tunc,  i.  180. 

not  impeachable  collaterally,  i.  246. 
judgments  in,  opening  and  vacating,  i.  320. 

for  fraud  and  want  of  jurisdiction,  i.  320. 
decrees  of,  are  in  rem,  11.  803. 
foreign,  validity  of,  Ii.  822. 
decrees  in,  from  another  state,  validity  of,  ii.  924-933. 

are  in  rem,  11.  92.5. 

both  parties  citizens  of  the  state,  11.  026. 

neither  party  a  domiciled  citizen,  ii.  927. 

domicile  of  one  party  sufficient,  11.  928. 

domicile  must  be  bona  fide,  11.  929. 

conclusiveness  of  findings  as  to  residence,  ii.  930. 
2  LAW  JUDG.-^ 
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DIVORCE— GoDt'd. 

constructive  service  of  process,  II.  ftSl. 

validity  of  divorce  granted  on  constructive  notice,  li.  832. 

matters  iiieidental  to  dtesolution  of  marriage,  IL  883^ 

DOCKET, 

entry  of  Judgment  upon,  1.  IIQ, 

entry  In  wrong  book,  1.  111. 

Indexing  Judgments,  I.  112. 

form  and  contents  of  docket  entry,  1  114-118. 

entry  of  Judgment  on,  when  necessary  to  creation  of  lien,  L  40L 

Indexing,  when  necessary  to  lien,  L  405. 

mistakes  in,  when  affect  lien,  i.  406.  406a. 

assignment  of  Judgment  upon,  li.  946. 

DOLLARS, 

Judgment  for  money  must  be  expressed  in,  L  118. 

use  of  figures  alone,  i.  118. 
coined,  Judgment  for,  i.  152. 

DOMICILE, 

of  pauper,  adjudication  upon.  Is  in  rem,  ii  805. 
gives  Jurisdiction  in  divorce  proceedings,  H.  925-929l» 

DORMANT  JUDGMENTS, 

statutes  on  the  subject  of,  I.  462. 

DOWER, 

right  of,  how  affected  by  lien  of  Judgment,  1.  454. 
tenant  in,  and  reversioner,  privity  between,  ii.  554. 
proceedings  for,  may  involve  adjudication  of  title,  IL  6QB. 

DUE  PROCESS  OP  LAW, 

requires  notice  of  suit  to  defendant,  i.  221. 
requires  opportunity  to  be  heard,  L  22& 

.E 

ECCLESIASTICAL  COURTS, 

conclusiveness  of  Judgments  of,  h.  523» 
probate  courts,  li.  633. 

EJECTMENT, 

Judgment  in.  when  evidence  against  warrantor  of  title,  H.  567. 
conclusiveness  of  judgments  In,  ii.  650-056. 

at  common  law,  li.  650. 

upon  equitable  title,  ii.  651. 

in  action  for  mesne  profits,  11.  652. 

confession  of  Judgment,  ii.  653. 

successive  verdicts  and  Judgments,  ii.  654. 

modern  actions  corresponding  to.  ii.  655. 

after-acquired  title  not  barred,  II.  (»56. 
not  barred  by  prior  Judgment  in  trespass,  11.  658. 
former  Judgment  admissible  as  evidence  under  general  issue  In,  11.  7S5. 
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KLECTION, 

estoppel  by,  ii.  632,  6!Z& 

between  Joint  and  several  actions,  11.  775,  780. 

de  melloribus  damnis,  11.  782. 

ELEGIT, 

as  foundation  of  Judgment  Hen,  1.  397,  398. 

EMINENT  DOMAIN, 

proceedings  under,  wbat  Judgments  appealable,  1.  40. 
Judgments  In,  not  impeachable  collaterally,  1.  246. 

ENFORCEMENT  OP  JUDGMENT, 

when  restrained  by  equity,  see  "Injunction." 

ENTIRE  CAUSE  OF  ACTION, 

cannot  be  divided  for  purposes  of  suit,  11.  734. 
arising  from  tort,  11.  738. 

ENTIRETY, 

Joint  Judgment  considered  as,  1.  211,  234. 
cannot  be  split  into  two  suits,  11.  734. 
Judgment  is,  for  purposes  of  suit  on  it,  IL  735. 

ENTRY  OF  JUDGMENT, 

on  default,  by  clerk  of  court,  1.  88. 

on  verdict,  1.  106-125. 

defined,  and  distinguished  from  rendition,  i.  106b 

not  essential  to  validity  of  Judgment,  1.  106. 

but  necessary  as  evidence  of  it,  1.  106. 
power  and  duty  of  coiu*t  to  enter,  1.  107. 

enforcement  by  mandamus,  1.  107. 
application  and  order  for  Judgment,  1.  108. 
signature  of  Judge,  1.  109. 
entry  by  clerk,  1.  110. 

inaccurate  entry  does  not  Impair  Judgment,  L  110. 
signature  of  entry  by  clerk,  i.  110. 
entry  in  wrong  book,  effect  of,  i.  111. 
indexing  the  Judgment,  1.  112. 
remedy  against  clerk  for  improper  entry,  1.  113. 
contents  of  the  Judgment  1.  114. 
form  of  the  Judgment,  i.  115. 
designation  of  parties,  i.  116. 
designation  of  property,  1.  117. 
designation  of  amount  recovered,  1.  118. 

effect  of  leaving  amount  blank,  i.  118. 

use  of  figures  to  indicate  amount,  1.  118. 
conditions  in  the  Judgment,  1.  119. 
entry  against  Joint  defendants,  i.  120. 
time  of  entering  Judgment  on  verdict,  i.  121. 
date  of  the  Judgment,  1.  122. 
construction  of  ambiguous  ents^y,  1.  123. 
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ENTRY  OF  JUDGMENT— Con tU 

the  Judgment-roll  or  record,  1.  124. 
supplying  lost  records,  1.  125. 
entry  of  Judgments  In  federal  courts,  I.  125a. 
entry  nunc  pro  tunc,  1.  126-137. 

(See  "Nunc  Pro  Tunc  Entries.") 
amount  and  character  of  relief.  I.  138-152. 
amendment  of  Judgment-entries,  1.  153-1(39. 
unauthorized,  may  be  vacated.  1.  328. 
procured  by  fraud,  will  be  enjoined,  I.  370. 
prior,  gives  prior  lien,  i.  449. 

EQUITABLE  ASSIGNMENT, 
of  Judgment,  ii.  941. 

EQUITABLE  EJECTMENT, 

conclusiveness  of  judgment  in,  11.  651. 

EQUITABLE  ESTATES, 

when  bound  by  judgment  liens,  i.  433. 

EQUITIES, 

decree  is  final  If  it  settles  all  the,  1.  42. 
Judgment  lien  subject  to  all  prior,  1.  445. 
assignee  of  Judgment  takes  subject  to,  11.  953. 

but  not  latent  equities  of  third  persons,  il.  066L 
subrogation  of  stranger  paying  Judgment,  ii.  905-999. 

EQUITY  (See  also  "Decrees"), 

no  jurisdiction  to  supply  lost  records  of  law  courts,  I.  128Si» 

recovery  in,  when  limited  to  relief  prayed,  1.  141. 

will  not  amend  judgments  at  law,  i.  1G8. 

jurisdiction  of,  over  infants,  i.  197. 

vacation  of  decrees  by  bill  of  review,  i.  801. 

relief  in,  against  Judgments  at  law,  i.  356  et  seq. 

lien  of  decrees,  i.  4dl. 

equitable  estates  when  bound  by  judgment-lien,  L  433-437. 

will  not  enforce  Judgment-lien  which  has  expired  at  law,  i.  4(i8L 

decrees  in,  are  conclusive,  11.  517,  518. 

decree  in,  as  merger  of  cause  of  action,  ii.  675. 

judgment  on  demurrer  to  bill  for  want  of,  conclusive,  ii  711. 

dismissal  of  bill  in,  when  a  bar,  ii.  720-724. 

decree  rendered  in  another  state,  as  a  cause  of  action,  11.  869» 

enjoining  fraudulent  Judgment  from  another  state,  11.  919. 

actions  at  law  upon  decrees,  11.  962. 

equitable  defenses  to  actions  at  law,  11.  979. 

recovery  of  interest  on  decrees,  ii.  983. 

subrogation  of  third  person  paying  judgment,  ii.  995-990. 

power  to  order  set-off  of  mutual  Judgments,  IL  lOOL 
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ERROR,  WRIT  OF, 

final  and  interlocutory  Judgments,  1.  20-49. 

to  Judgment  entered  by  confession,  1.  77. 

to  Judgment  by  default,  i.  95. 

Joint  Judgment  void  as  to  one  must  be  reversed  as  to  nil,  1.  211. 

habeas  corpus  cannot  take  the  place  of.  i.  255. 

presumptions  in  support  of  Judgment  on,  i.  288. 

coram  nobis,  office  and  function  of,  I  300. 

remedy  by,  must  be  exhausted  before  equity  will  enjoin  Judgment  1.  303. 

effect  of,  on  lien  of  Judgment,  i.  473. 

ERRORS, 

arrest  of  Judgment  for,  L  96-105. 

correction  of,  by  entry  nunc  pro  tunc,  1.  131. 

correction  of,  after  the  term,  1.  155. 

Judicial,  not  to  be  corrected  by  amendment,  1.  158. 

erroneous  Judgments  described,  i.  170. 

do  not  make  Judgment  void,  1.  244. 

not  reviewable  on  habeas  corpus,  i.  255. 

no  ground  for  impeaching  Judgment  collaterally,  i.  261. 

nor  for  vacating  Judgments,  i.  320. 

nor  for  enjoining  Judgments,  i.  367. 
of  counsel,  equity  will  not  relieve  against,  1.  375. 
do  not  destroy  effect  of  Judgment  as  bar  to  second  action,  II.  681. 
foreign  Judgment  in  rem  not  impeachable  for,  ii.  819. 
mistake  of  law  as  ground  for  impeaching  foreign  Judgment,  \L  842. 

mistaken  conception  of  foreign  law,  ii.  843. 
sister  state  Judgment  not  impeachable  for,  ii.  889. 
no  defense  to  action  on  domestic  Judgment,  Ii.  974. 

ESTATE, 

Judgment-creditor  is  not  "purchaser"  of,  by  virtue  of  lien,  1.  400. 
what  species  of,  bound  by  Judgment-lien,  i.  417  et  seq. 
equitable,  when  bound  by  Judgment-lien,  i.  433-437. 
distribution  of,  in  probate  court,  when  conclusive,  11.  643. 
in  land,  when  bound  by  Judgment  in  ejectment,  ii  647. 

ESTOPPEL. 

to  apply  for  vacation  of  Judgment,  1.  345a. 

by  verdict  and  Judgment,  see  "Res  Judicata.** 

must  be  mutual,  ii.  548. 

what  points  and  questions  concluded,  ii.  609  et  seq. 

Inconsistent  positions  in  court,  ii.  632. 

conclusiveness  of  probate  decrees,  ii.  633  et  seq. 

In  ejectment  and  other  real  actions,  ii.  647  et  seq. 

by  former  recovery,  see  "Former  Recovery." 

by  election  of  remedies,  11.  678. 

former  Judgment,  to  be  a  bar,  must  have  been  on  the  merits,  11.  693. 

certainty  required  in,  11.  728. 

defenses  and  counterclaims  cut  off  by  Judgment  for  plaintiff,  11.  754-769. 
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ESTOPPEL— Cont'd. 

by  f:  riner  Judgment,  necessity  of  pleading  It,  11.  783-788. 

by  judgment  In  rem,  see  ** Judgments  In  Rem." 
,     by  foreign  Judgment,  see  "Foreign  Judgments." 

by  Judgment  from  unotlier  state,  see  'Interstate  Law." 

EVICTION, 

judgment  of,  as  evidence  against  warrantor  of  title,  il.  567  et  seq. 

EVIDENCE, 

on  assessment  of  damages  In  default,  1.  91. 

deficiency  of,  no  ground  for  arresting  judgment,  1.  105. 

Judgment  speaks  only  by  the  record,  1.  106. 

what  suflScient  to  authorize  nunc  pro  tunc  entry,  1.  135. 

to  Justify  amendment  of  judgment,  1.  1G5. 

sufficiency  of,  not  reviewable  on  habeas  corpus,  L  255. 

nor  In  any  collateral  proceeding,  1.  268. 
validity  of  Judgments  presumed,  1.  270. 
Jurisdiction  of  courts  of  record  presumed,  1,  270. 
controverting  Jurisdictional  recitals,  1.  273-270. 
false,  collateral  Impeachment  of  judgment  for,  1.  296. 
newly-discovered,  as  ground  for  vacating  judgment,  1.  332. 
on  application  for  vacation  of  Judgment,  1.  351. 
defects  In,  no  ground  for  enjoining  judgment,  1.  367. 
newly -discovered,  as  ground  for  enjoining  Judgment,  1.  386. 
In  proceeding  to  enjoin  Judgment,  L  393a. 
conclusive  effect  of  Judgments  as,  see  "Res  Judicata." 
criminal  sentences  not  evidence  In  civil  issues,  li.  529. 
to  Identify  parties  for  purposes  of  estoppel.  11.  547. 
Judgments  as  evidence  for  or  against  third  persons,  11.  600-606b. 
Judgment  as  evidence  of  its  own  existence,  11.  604. 

as  evidence  that  plaintiff  is  a  Judgment-creditor,  11.  605. 

as  evidence  of  facts  provable  by  general  reputation,  il.  606w 

as  proof  of  title,  11.  607. 
judgment  as  an  admission,  11.  608. 
what  points  concluded  by  Judgment,  11.  609  et  seq. 
estoppel  not  avoided  by  new  evidence,  11.  609. 
to  Identify  points  decided  by  former  Judgment.  11.  623-631. 

pai*ol  evidence  admissible,  11.  624. 

record  cannot  be  contradicted,  11.  625. 

parol  not  admissible  to  enlarge  estoppel,  IL  626. 

general  declaration  or  general  plea,  11.  627. 

parol  evidence  to  escape  the  estoppel,  11.  62& 

burden  of  proof,  11.  629. 

what  species  of,  receivable,  U.  630. 

when  question  of  law,  when  of  fact,  11.  631. 
conclusiveness  of  probate  decrees^  11.  633  et  seq. 
death  of  person  not  proved  by  grant  of  administration,  IL  640. 
conclusiveness  of  Judgments  In  ejectment,  IL  647* 
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EVIDENCE— Cont'd. 

estoppel  by  former  Judgments,  see  "Former  Recoverj'." 

former  Judgment,  to  be  a  bar,  must  have  been  on  the  merits,  li.  G03. 

demurrer  to.  Judgment  on,  Is  conclusive,  11.  712. 

dismissal  of  suit  for  failure  of,  when  conclusive,  ii.  717. 

to  show  consideration  of  merits  In  former  suit,  11.  724. 

identity  of,  as  test  of  identity  of  two  causes  of  action,  11.  726. 

judgment  in  one  of  a  series  of  successive  actions  as  evidence  in  the  next, 

li.  750. 
successful  defense  to  one  of  a  series  of  actions,  ii.  751. 
admissibility  and  effect  of  former  Judgment  when  not  pleaded,  11.  783-780. 
Judgments  in  rem,  see  that  title, 
conclusiveness  of  foreign  decrees  In  rem,  11.  813-824. 
of  foreign  Judgments  in  personam,  11.  825-830. 
of  Judgments  from  a  sister  state,  11.  853. 
authentication  of  record  from  another  state,  11.  876-879. 
to  show  want  of  Jurisdiction  In  foreign  court,  11.  897. 
in  actions  on  domestic  Judgments,  li.  968. 
to  prove  lost  or  destroyed  record,  il.  969. 
to  show  payment  and  satisfaction  of  Judgment,  11.  990. 
to  rebut  presumption  of  payment  from  lapse  of  time,  11.  993. 

KXCEPTIO  REI  JUDICATiE. 
in  the  Roman  law,  ii.  501. 

EXCHEQUER, 

condemnation  of  goods  in,  is  in  rem,  ii.  799. 
acquittal  of  goods  In,  li.  800. 

EXCISE  CASES, 

proceedings  In,  are  in  rem,  ii.  709.  800. 

EXCUSABLE  NEGLECT, 

as  ground  for  vacating  Judgment,  1.  340. 

EXECUTION, 

order  quashing,  when  final,  1.  86. 

motion  to  quash,  Is  collateral  attack  on  Judgment,  1.  253. 

when  restrained  In  equity,  see  "Injunction." 

stay  of,  when  postpones  lien  of  Judgment,  i.  457. 

sale  under  Junior,  effect  on  elder  lien,  1.  459. 

issue  of,  saving  Judgment  from  dormancy,  L  462. 

against  defendant's  body,  destroys  lien  of  Judgment,  i.  476. 

revival  of  right  to  Issue,  by  sci.  fa.,  »  499. 

motion  to  quash,  conclusiveness  of  decision  on,  U.  691. 

against  municipal  corporation,  11.  985a. 

levy  of,  as  satisfaction  of  Judgment,  11.  1006-1009. 

sale  on,  satisfies  Judgment,  11.  1010. 

arrest  of  defendant  on,  as  satisfaction  of  Judgment,  li  1011, 
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EXECUTOR, 

order  appointing  or  removing,  finality  of,  i.  38. 
settling  accounts  of,  1.  38. 

confession  of  judgment  by,  i.  54. 

Judgment  against,  may  be  changed  by  amendment  to  one  de  bonis  testa- 
toris,  i.  155. 

right  to  move  for  vacation  of  judgment,  i.  316. 

judgment  against,  no  lien  on  the  estate,  i.  409. 

sci.  fa.  against,  to  revive  judgment  against  decedent,  i.  490. 

judgment  against,  as  executor,  does  not  conclude  him  in  his  Indlrldoal 
capacity,  ii.  536. 

is  in  privity  with  testator,  ii.  559. 

not  In  privity  with  beirs  or  devisees,  11.  560. 

is  In  privity  with  legatee,  11.  561. 

not  In  privity  with  ancillary  administrator.  11.  563. 

two  executors,  appointed  In  different  states,  are  In  privity,  11.  563;, 

of  deceased  partner  not  In  privity  with  survivor,  11.  566. 

sureties  of,  when  bound  by  judgment  against,  11.  589. 

grant  of  letters  to,  is  conclusive,  11.  635. 

settlement  of  i^ccounts  In  probate  court,  when  conclusive^  it  644. 

EXEMPLIFICATION, 

of  foreign  judgment,  ii.  849. 

of  judgment  from  a  sister  state.  11.  876-879. 

of  judgment  of  Inferior  court  of  another  state,  IL  937. 

EXEMPT  PROPERTY, 

not  bound  by  judgment  lien,  1.  424. 

EX-TERRITORIAL  OPERATION  OF  JUDGMENTS, 
See  "Foreign  Judgments." 

F 

FAITH  AND  CREDIT, 

to  be  given  to  the  judgments  of  each  state  in  the  courts  of  the  others,  fl. 

853  et  seq. 
to  be  given  to  federal  judgments  In  the  state  courts,  IL  938. 

FALSE  RETURN, 

of  service,  ground  for  enjoining  judgment,  1.  377. 

FALSE  TESTIMONY, 

collateral  Impeachment  of  judgment  for,  1.  296. 
as  ground  for  vacating  judgment  1.  323. 

for  enjoining  judgment,  1.  372. 
effect  on  judgment  as  an  estoppel,  11.  681a. 
as  ground  for  impeaching  foreign  judgment  11.  844. 

for  impeaching  sister  state  judgment  U.  920. 

FEDERAL  COURTS, 

rendition  and  entry  of  judgments  In,  1.  125a. 

judgments  of,  not  reviewable  collaterally  In  state  courts,  L  2S1« 
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FEDBBAIi  C0UBT8— Cont'd. 

reylewing  Judgmeats  of  state  courtB  on  habeas  corpus,  1.  257. 

presumption  In  faror  of  Judgments  of*  1.  285. 

Tacating  Judgments  of  state  courts,  i.  297a. 

Judgments  of,  not  revie-wed  or  annulled  by  state  courts,  i.  297a. 

Judgments  of,  not  enjoined  by  state  courts,  i.  360. 

cannot  enjoin  proceedings  in  state  courts,  i.  360. 

Hen  of  Judgments  of,  i.  413-416. 

conclusiveness  of  Judgments  of,  ii.  520. 

bound  by  state  statutes  as  to  conclusiveness  of  Judgments  in  real  actions, 

ii.654. 
not  foreign  to  state  courts,  11.  938. 
Judgments  of,  conclusive  In  the  state  courts,  li.  938. 
authentication  of  federal  Judgments,  il.  938a. 

federal  Judgment  as  foundation  for  creilltor's  bill  In  state  courts,  U.  938b. 
state  Judgments  in  federal  courts,  11.  938c. 
Jurisdiction  may  be  questioned,  ii.  939. 
lis  pendens  and  priority  of  decision,  11.  939a. 
Judgments  of  territorial  courts,  ii.  939b. 
Judgments  of  Indian  courts,  11.  939c. 
power  to  enforce  Judgments  against  municipalities  by  mandamus,  IL  985b. 

FEDERAL  OFFICERS. 

declsi(Hi8  of,  vehen  conclusive,  1.  530,  531. 

FEES  OF  ATTORNEYS, 

order  allowing,  is  final,  1.  31a. 

may  be  Included  In  confessed  Judgment,  1.  75. 

lien  for,  when  superior  to  rights  of  assignee  of  Judgment,  li  956b 

FEIGNED  ISSUE, 

decree  ordering,  not  final,  L  49. 

FEME  COVERT, 

See  "Married  Women." 

FIERI  FACIAS, 
See  "Execution." 

FIGURES, 

use  of,  to  designate  amount  of  Judgment,  1.  118. 

FINAL  JUDGMENTS, 

distinguished  from  interlocutory,  1.  2(M9. 
defined,  1.  21. 

Interlocutory  and  intermediate  orders,  L  22. 
setting  aside  Judicial  sale,  1.  22. 
commitment  for  contempt,  1.  22. 
quashing  service  of  process,  i.  22. 
on  motion  to  amend  pleadings,  i.  22. 
granting  change  of  venue,  i.  22. 
orders  affecting  substantial  rights,  1.  22. 
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must  be  final  as  to  all  parties,  i.  23. 

must  settle  all  issues,  i.  24. 

uncertainty  of  am,  unt,  i.  20. 

judgment  of  nonsuit,  1.  26. 

dismissal  of  suit,  1.  27. 

judgment  by  default,  i.  28. 

decree  taking  bill  pro  confesso,  I.  28. 

Judgment  <m  demurrer,  i.  29. 

judgment  on  plea  in  abatement,  i.  30. 

judjrment  for  costs,  i.  31. 

allowance  of  claims  against  fund,  i.  31a. 

attorneys'  fees,  i.  31a. 

temporary  alimony,  i.  31a. 

compensation  of  receiver,  1.  31a. 

claims  in  bankruptcy,  1.  31a. 
granting  or  refusing  extraordinary  remedies,  I.  32. 
on  motion  for  new  trial,  1.  33. 
vacating  or  reversing  former  judgment,  i.  34. 
orders  as  to  interpleader  or  Intervention,  i.  35. 

as  to  joinder  of  parties,  i.  35. 
dissolving  attachment  i.  36. 
order  for  removal  of  cause,  1.  37. 
judgments  and  orders  of  probate  courts,  i.  38. 
appointing  or  removing  executors  or  guardians,  i.  88. 
settling  accounts  of  executors  or  trustees,  1.  38. 
judgment  in  partition,  i.  39. 
in  condemnation  proceedings,  i.  40. 
tests  of  finality  of  decrees,  i.  41-43, 
•  decree  ordering  a  reference,  i.  44. 
decree  directing  an  account,  i.  45. 
decree  suspending  rights  imtil  further  orders,  1.  46. 
dissolving  partnership,  i.  47. 
foreclosing  mortgage,  i.  48. 
sending  issue  out  of  chancery,  i.  .49. 
when  proper  in  case  of  default,  1.  89. 
when  may  be  set  aside  after  the  term,  i.  306. 
interlocutory  judgment  gives  no  lien,  1.  408. 
judgment  must  be  final  to  have  force  of  res  judicata,  ii.  509. 

or  to  bar  a  second  action,  ii.  695. 
foreign  Judgment  not  enforced  unless  final,  ii.  845. 

sister  state  judgment  to  be  available  as  cause  of  action  must  be  final,  ii. 
867. 

so  of  domestic  judgment  ii.  959. 

FINDINGS, 

when  essential  to  validity  of  judgment  i.  185. 
by  the  court,  when  conclusive,  ii.  687. 
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FORC1BLJJ2  KMKY  AND  DETAINER, 

Judgment  in,  conclusive  of  what,  ii.  663. 

FORECLOSURE. 

decree  for,  when  final,  i.  48. 

Judgment  of,  not  impeachable  collaterally,  i.  246. 

is  proceeding  quasi  in  rem,  ii.  810. 

FOREIGN  JUDGMENTS, 
create  no  lien,  L  417. 
against  garnishee,  concluslye,  ii.  508. 
foreign  Judgments  In  rem,  ii.  813-824. 

conclusiveness  of,  ii.  813. 

admiralty  and  prize  sentences,  11.  814. 

conclusive. of  grounds  of  sentence,  ii.  815. 

grounds  of  condemnation  must  clearly  appear,  ii.  816. 

not  conclusive  of  collateral  or  incidental  matters,  ii.  817. 

impeachable  for  want  of  Jurisdiction,  ii.  818. 

not  impeachable  for  error,  11.  819. 

whether  fraud  may  be  shown,  ii.  820. 

objections  to  legality  of  court,  il.  821. 

foreign  decrees  of  divorce,  il.  822. 

foreign  probate  decrees,  ii.  823. 

foreign  adjudications  in  bankruptcy,  ii.  824. 
foreign  Judgments  in  personam,  ii.  825-852. 

conclusiveness  on  the  merits,  ii.  825. 

early  English  cases,  ii.  825. 

distinction  between  foreign  Judgment  as  a  cause  of  action  and  as  a 
defense,  ii.  826. 

later  English  decisions,  ii.  827. 

early  American  decisions,  ii.  828. 

recent  American  decisions,  ii.  829. 

arguments  on  the  question,  ii.  830. 

reason  of  the  recognition  of  foreign  Judgments,  ii.  831. 

Scotch  law   of,  ii.  832. 

French  law  of,  ii.  833. 

Canadian  law  of,  ii.  834. 

Impeachable  for  want  of  Jurisdiction,  il.  835. 

against  non-residents,  11.  KiO. 

non-resident  stockholders  of  domestic  corporations,  ii.  910a. 

ex-ten"itorial  service  of  process,  ii.  837. 

plea  negativing;  Jurisdiction,  ii.  838. 

In  summary  proceedings,  ii.  839. 

repugnance  of  Judgment  to  natural  Justice,  ii.  840. 

local  or  police  regulations  of  foreign  countiies  not  enforced,  ii.  841» 

mistake  of  law  as  ground  for  impeaching,  ii.  842. 

mistaken  conception  of  foreign  law,  ii.  843, 

whether  impeachable  for  fraud,  ii.  844, 

judgment  must  be  final,  ii.  845. 
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F0BEI6N  JUDGMENTS-OontU 

effect  of  pendency  of  appeal,  il.  846. 

no  merger  of  original  cause  of  action,  ii.  847. 

form  of  action  on,  ii.  848. 

pleading  and  exhibiting,  li.  849. 

statute  of  limitations  pleadable  to,  li.  850. 

of  courts  of  Inferior  jurisdiction,  ii.  851. 

foreign  garnishment  proceedings,  11.  852. 
Judgments  of  courts  of  a  sister  state,  see  "Interstate  Law.** 
judgments  of  inferior  courts  of  another  state,  ii.  934-937. 
judgments  of  federal  courts  in  the  state  courts,  ii.  938. 

FORFEITURE, 

foreign  judgment  imposing,  not  enforced,  11.  870. 

FORGED  NOTE, 

vacating  judgment  recovered  on,  i.  321. 

FORM, 

of  Judgment-entry,  i.  115-118. 

FORM  OF  ACTION. 

yariation  in,  does  not  avoid  estoppel  of  former  Judgment,  11.  729. 
on  foreign  judgment,  debt  or  assumpsit,  ii.  MS. 

FORMER  JUDGMENT, 

plea  of,  is  a  meritorious  defense,  i.  849. 

conclusiveness  of,  see  "Res  Judicata." 

to  be  a  bar,  must  have  been  on  the  merits,  11.  693  et  seq. 

estoppel  by,  pleading,  11.  788-791. 

in  rem,  conclusiveness  of,  11.  795. 

foreign  judgments,  il.  813  et  seq. 

foreign,  does  not  merge  cause  of  action,  11.  847. 

of  a  sister  state,  conclusive,  il.  853-859. 

of  a  sister  state,  as  a  defense,  11.  866. 

FORMER  RECOVERY  AS  A  BAR, 
general  principles,  il.  673-078. 

estoppel  by  former  judgment,  11.  673. 

doctrine  of  merger,  11.  674. 

merger  by  decree  In  equity,  il.  675. 

foreign  and  sister  state  judgments,  11.  676. 

new  debt  created  by  the  judgment,  11.  677. 

estoppel  by  election,  II.  678. 
what  judgments  operate  as  a  bar,  il.  679-692. 

constitution  of  the  court,  ii.  679. 

there  must  be  a  valid  Judgment,  11.  680. 

erroneous  and  Irregular  judgments,  11.  681. 

judgment  procured  by  fraud,  ii.  681a. 

verdict  without  judgment  no  bar,  11.  682. 

judgment  reversed  or  vacated,  11.  683. 

effect  of  granting  new  trial,  ii.  684. 
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FORMER  RECOVERY  AS  A  BAR— Oonrd. 
pendency  of  appeal,  II.  685. 
effect  of  discontinuance,  ii.  686. 
decision  of  court  without  Jury,  li.  687. 
awards,  ii.  688. 

Judgments  In  summary  proceedings,  ii.  689. 
lis  pendens  and  priority  of  decision,  li.  690. 
Judgments  on  motions,  ii.  691. 
renewal  of  motion  in  the  same  case,  ii.  692. 
the  former  judgment  must  have  been  on  the  merits,  U.  693-724* 
merits  must  be  adjudicated,  ii.  693. 
meaning  of  "merits,"  ii.  694. 
Judgment  must  be  final,  ii.  695. 
Judgment  on  plea  in  abatement,  ii.  696. 
Judgment  by  default,  ii.  697. 
Judgment  on  confession,  li.  698. 
nonsuit  no  bar,  ii.  699. 
Judgment  on  retraxit,  ii.  700. 
discontinuance,  11.  701. 
Judgment  of  non  proa,  ii.  702. 
dismissal  of  complaint,  ii.  703. 
Judgment  In  test  case,  ii.  704. 
agreed  Judgments,  ii.  705. 
dismissal  of  suit  agreed,  ii.  706. 
Judgment  on  demuiTer,  ii.  707. 
general  demurrer  to  declaration,  Ii.  708. 
demurrer  to  cause  of  action  stated,  ii.  709. 
demurrer  based  on  several  grounds,  ii.  710. 
demurrer  to  bill  for  want  of  equity,  li.  711. 
demurrer  to  evidence,  11.  712. 
dismissal  for  want  of  Jurisdiction,  ii.  713. 
dismissal  of  action  prematurely  brought,  ii.  714. 
dismissal  of  misconceived  action,  ii.  715. 
dismissal  on  technical  grounds,  ii.  716. 
fanure  of  evidence,  ii.  717. 
defects  in  the  pleadings,  ii.  718. 
dismissal  for  defect  or  want  of  parties,  ii.  719. 
dismissal  of  bill  in  equity,  ii.  720. 
dismis$>:il  of  bill  without  prejudice,  ii.  721. 
presumption  that  merits  were  considered,  ii.  722, 
dismissal  for  want  of  prosecution,  ii.  723. 
evidence  to  show  consideration  of  merits,  il.  724. 
what  causes  of  action  are  barred,  11.  72r>-7r)3. 
causes  of  action  must  be  the  same.  ii.  725. 
Identification  of  causes  of  action,  11.  72G. 
in  criminal  cases,  ii.  727. 
certainty  required  In  estoppels,  Ii.  728. 
estoppel  not  avoided  by  changing  form  of  action,  11.  729*. 
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FORMER  RECOVERY  AS  A  BAR— ContU 
limitations  of  this  rule,  11.  730. 

Judgment  concludes  T^batever  might  hare  been  litigated,  IL  73L 
restrictions  of  this  rule,  11.  732. 

second  action  proceeding  on  different  theory,  11.  733. 
rule  against  splitting  causes  of  action,  11.  734. 
what  demands  are  inseverable,  11.  735w 
action  on  running  account,  IL  736. 
claims  omitted  by  mistake,  11.  737. 
entire  claims  founded  on  tort,  11.  73S. 

recovery  In  malicious  prosecution  bars  action  for  slander,  11.  738. 
distinct  injuries  from  same  tort,  IL  740. 
distinct  trespasses,  11.  741. 
continuing  damages  from  tort,  11.  742. 
distinction  between*  permanent  and  recurring  treKparo  or  nuisance. 

11.  743. 
plaintiff  not  required  to  Join  distinct  demands,  H.  744. 
causes  of  action  distinct  though  founded  on  same  facts,  IL  74^ 
actions  on  collateral  securities,  11.  746. 
successively  arising  causes  of  action,  II.  747. 
breach  of  continuing  covenant,  IL  748. 
actions  for  Instalments,  li.  749. 

Judgment  in  one  such  action  as  evidence  in  the  next.  11.  750. 
actions  for  taxes  of  successive  years,  11.  750. 
successful  defeuse  to  one  of  a  series  of  actions,  II.  75L 
suits  for  wages,  ii.  752. 

plaintiff  can  have  but  one  satisfaction,  IL  753. 
defenses  and  counterclaims  concluded  by  former  Judgment  IL  754-7691 
defenses  concluded  by  Judgment  for  plaintiff,  IL  754. 
adverse  title,  11.  755. 
fraud,  11.  756. 

agreement  to  compromise.  II.  757. 
payment,  11.  758. 
usury,  11.  759. 

discharge  in  bankruptcy,  11.  760. 
matter  available  as  set-off.  11.  761. 
submission  of  all  matters  in  difference.  II.  762. 
one  claim  cannot  be  used  both  as  set-off  and  as  cause  of  action,  U.  7tKl 
counterclaim  not  adjudicated,  11.  7W. 
voluntary  allowance  of  credit.  11.  7<55. 
equitable  defenses  not  concluded,  IL  766. 
cross-claims  may  be  reserved,  11.  767. 

action  for  price  of  goods  and  cross-action  for  breach  of  warranty.  11. 
768. 

action  for  services  and  cross-action  for  negligence,  ii.  769. 
who  may  take  advantage  of  the  bar,  il.  770-782. 
Joint  contractors,  ii.  770. 
one  Joint  contractor  a  non-resident,  IL  77L 
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FORMER  RECOVERY  AS  A  BAR— Conrd. 

effect  of  joint  debtor  acts,  ii.  772. 

snccessful  defense  by  one  joint  debtor,  11.  773. 

joint  and  several  contractors,  11.  774. 

joint  judgment  on  joint  and  several  contract,  11.  775. 

Judgments  against  partners,  11.  776. 

joint  tort-feasors,  11.  777. 

English  rule  as  to  joint  trespassers,  li.  778. 

American  rale,  11.  779. 

election  between  joint  and  several  action,  11.  780. 

successful  defense  by  one  joint  trespasser,  11.  781. 

satisfaction  of  judgment  against  one,  11.  782. 
pleading  an  estoppel  of  record,  11.  783-791. 

necessity  of  pleading  prior  adjudication,  li.  783. 

where  there  is  no  opportunity  to  plead.  11.  784. 
.   when  admissible  under  general  issue,  11.  785. 

waiver  of  estoppel  by  failure  to  plead,  11.  786. 

Gonolusiveness  of  judgment  when  not  pleaded,  11.  787. 

arguments  on  the  question,  li.  788. 

under  code  practice,  tl.  789. 

requisites  of  plea  of  former  judgment,  ii.  790. 

judgment  recovered  after  second  suit  brought,  li.  791. 
in  proceedings  in  rem,  see  ** Judgments  in  Rem.** 
foreign  judgment  does  not  merge  cause  of  action,  11.  847. 
judgments  rendered  in  sister  state,  merger  by,  ii.  864,  865. 

FORTHCOMING  BOND, 

forfeiture  of,  as  satisfaction  of  original  judgment,  it  1009. 

FOURTH  OF  JULY, 

validity  of  judgments  rendered  on,  i.  182. 

FRACTIONS  OF  DAY, 

when  considered,  to  determine  priority  of  lien,  1.  4r>0,  451. 

FRAUD, 

collateral  impeachment  of  judgments  for,  i.  290-29(5. 

by  parties  and  privies,  1.  290. 

fraud  in  procuring  the  judgment,  i.  291. 

fraud  In  the  cause  of  action,  1.  292. 

creditors  may  show  fraud,  i.  293. 

fraudulent  confession  of  judgment,  1.  293. 

fraud  must  be  such  as  affects  creditors,  1.  294. 

what  creditors  may  impeach,  1.  295. 

false  testimony,  1.  200. 
as  ground  for  vacating  judgment  In  divorce,  1.  :^20.  • 

vacating  and  opening  judgments  for,  1.  321. 
taking  judgment  contrary  to  agreement,  i.  322. 
of  attorney,  ground  for  vacating  judguieiit,  1.  344. 
as  gi'ound  for  enjoining  judgments,  L  308. 


1536  INDEX. 

(The  figures  Indicate  the  eectlon.  the  letters  (1  and  11)  the  voIuiim.1 

FRAUD— Cont'd. 

fraudulent  alteration  of  judgment,  i.  308. 

fraud  In  preventing  defense,  1.  369. 

fraud  in  procuring  the  Judgment,  1.  370. 

deceit  and  concealment,  i.  371. 

taking  judgment  contrary  to  agreement,  i.  373. 
as  defense  to  scire  facias  to  reyive  judgment  i.  493. 
as  ground  for  impeaching  probate  decrees,  ii.  634. 
judgment  procured  by,  as  merger  of  cause  of  action,  ii.  681a. 
defense  of,  must  be  pleaded  or  will  be  barred,  ii.  756. 
as  ground  for  impeaching  foreign  decrees  In  rem,  11.  820. 
as  ground  for  impeaciilng  foreign  judgments,  11.  844. 
as  ground  for  impeaching  sister  state  judgments,  ii.  &16-921« 

cases  allowing  defense  of  fraud,  11.  916. 

plea  of  fraud  when  admissible,  ii.  917,  918. 

enjoining  action  on  fraudulent  judgment,  11.  919. 

false  eyidence  and  (conspiracy,  ii.  920. 

fraud  must  not  be  anterior  to  judgment,  11.  921. 
88  defense  to  action  on  domestic  judgment,  11.  973. 
fraudulent  entry  of  satisfaction  of  judgment  may  be  stricken  off,  U.  1016L 

FRAUDS,  STATUTE  OF, 

whether  judgment  should  be  opened  to  let  In  plea  of,  L  349. 

FRAUDULENT  CONVEYANCE, 

does  not  oust  lien  of  judgment,  1.  423. 

order  of  liens  of  judgments  against  grantor,  1.  455. 

FRENCH  LAW, 

doctrine  of  res  judicata  In,  11.  502. 

criminal  sentences  as  evidence  in  civil  Issues  In,  il.  529. 

on  the  subject  of  foreign  judgments,  U.  833. 

FULL  FAITH  AND  CREDIT. 

to  be  given  to  judgments  of  one  state  in  courts  of  another,  IL  853  et  8Gq. 
as  between  federal  and  state  courts,  11.  938,  S)39. 

FUTURE  ADVANCES, 

may  be  secured  by  confession  of  judgment,  1.  71. 

judgment  given  to  secure,  lien  of,  1.  452. 

whether  paid  judgment  may  be  kept  alive  to  secure,  11.  991« 


G 

GAMBLING  CONTRACTS, 

judgment  founded  on.  enjoined  in  equity.  I.  379. 

GARNISHEE,  * 

Judgment  against,  by  default,  not  proper,  1.  81. 

rights  of  two  creditors  attaching  simultaneously.  I.  145. 

may  question  validity  of  judgment  against  principal,  1.  200. 
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GARNISHEE— ContU 

conclusiveness  of  Judgment  against,  U.  593. 

not  conclusive  of  amount  of  debt,  li.  594. 

may  question  legality  of  prior  proceedings,  11.  595. 

as  between  garnishee  and  assignee,  11.  596. 

as  between  gai'nisbee  and  stranger,  ii.  597. 

foreign  Judgment  against,  conclusive,  li..  598. 
attachment  proceedings  not  in  rem,  11.  801. 
foreign  Judgment  against,  effect  of,  il.  852. 
,      Judgment  against.  In  a  sister  state,  11.  923. 

released  by  payment  of  principal  Judgment,  11.  997. 

GENERAL  ISSUE, 

when  former  Judgment  admissible  as  evidence  under,  ii.  785. 
In  action  on  domestic  Judgment,  11.  971. 

GENERAL  LAND  OFFICE, 

decisions  of,  when  conclusive,  11.  .530. 

GOLD, 

Judgment  expressed  to  be  payable  in,  L  1522. 

GOVERNMENT, 

debts  due  the,  have  priority,  i.  448. 

GUARANTOR, 

when  bound  by  Judgment  against  principal,  li  502. 

GUARDIAN, 

order  appointing  or  removing,  finality  of,  i.  3& 

settling  accounts  of,  1.  38. 
Judgment  against  infant  without  appointment  of,  1.  193. 
appearance  ot  'for  Infant  defendant,  i.  195. 
Judgment  against,  as  guardian,  does  not  conclude  him  in  his  individual 

.capacity,  11.  536. 
Judgment  against,  when  binds  ward,  11.  557. 

when  binds  sureties,  11.  590. 
settlement  of  accounts  in  probate  court,  when  conclusive,  ii.  644. 
appointment  of,  by  probate  court,  11.  645. 

OUILTY, 

plea  of,  to  indictment,  when  admissible  as  evidence  In  subsequent  civil 
suit,  11.  529. 

H 

HABEAS  CORPUS, 

order  denying  application  for,  is  not  api)ealable,  1.  32. 
collateral  attack  on  Judgments  by.  1.  254-2.59,  11.  533. 

general  doctrine  stated,  1.  254. 

errors  or  irregularities  not  reviewable,  1.  255. 

cannot  take  place  of  writ  of  error,  1.  255. 

sufficiency  of  evidence  not  reviewed,  i.  25& 

nor  defects  in  verdict,  1.  255. 

2  LAW  JUDG.-97 


1538  INDEX. 

[The  flsures  indicate  tbe  Kction,  the  letters  (1  and  li)  the  Tolume.] 

HABBAS  CORPUS— Cont'd. 

jurisdiction  may  be  inquired  Into,  1.  256. 
review  of  judgments  of  courts-martiaU  i.  256. 
judgment  rendered  by  .de  facto  judge,  1.  256. 
constitutionality  of  statutes  examinable,  1.  257. 
federal  courts  reyiewing  sentences  of  state  courts,  i.  257. 
jurisdlcticHi  to  render  the  iMirticular  sentence,  i.  25S. 
sufficiency  of  indictment  not  examlnabie,  i.  259. 

HEARING, 

when  essential  to  validity  of  judgment,  L  226. 

HEARSAY, 

facts  provable  by,  are  also  provable  by  a  judgment  between  atrangen,  IL 
606. 

HEIRS, 

in  remainder,  bound  by  judgment  against  life-tenant  ii.  554. 

are  In  privity  with  ancestor,  ii.  559. 

not  bound  by  judgment  against  administrator,  ii.  060. 

not  privies  to  each  other,  11.  565. 

when  bound  by  probate  decree,  ii.  633  et  seq. 

concluded  by  decree  of  partition,  U.  646. 

HOLIDAYS, 

validity  of  judgments  rendered  on,  L  182. 

HOMESTEAD, 

not  bound  by  judgment-lien,  i.  425. 

HUSBAND  AND  WIFE, 

confe^lon  of  judgment  by  husband  to  wife.  i.  56. 
no  privity  between,  li.  556. 
separate  actions  for  injuries  to,  ii.  740. 
See  also  "Divorce";   "Married  Women." 


I 

IDEM  SONANS, 

principle  of,  applies  to  entries  on  judgment  doclset.  I.  213.  406. 

IGNORANCE, 

of  counsel,  no  ground  for  enjoining  judgment,  1.  375. 

of  legal  defense,  as  excuse  for  not  setting  it  up  at  law,  L  3S4. 

ILLEGALITY, 

of  cause  of  action,  as  ground  for  impeaching  judgment  collaterally,  L  9^^ 
as  ground  for  vacating  judgment.  1.  331. 
as  ground  for  enjoining  judgment,  L  379. 
of  constitution  of  foreign  court,  as  ground  for  impeaching  its  decree,  ii 

821. 
of  judgment  from  another  state,  as  defense  to  action  on  it,  IL  SHI. 
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ILLNESS, 

of  party  as  ground  for  vacating  Judgment,  1.  338. 
of  counsel,  i.  339. 

IMPEACHMENT, 

See  '*Ck)llateral  Impeachment  of  Judgments." 

INADVEKTBNCE, 

as  statutory  ground  for  vacating  Judgments,  1.  334. 

INDEMNITOR, 

when  bound  by  judgment  against  Indemnitee,  11.  573. 
bound  by  foreign  Judgment  against  Indemnitee,  li.  829. 

INDEX, 

to  Judgment-doclcet,  when  essential,  1.  112. 
Tvhen  necessary  to  creation  of  Judgment-lien,  1.  405w 
^ect  of  misnomer  of  parties  in,  i.  406. 
incorrect  statement  of  amount  in,  1.  406a. 

INDIAN  COURTS, 

effect  to  be  given  to  judgments  of,  11.  039c. 

INDICTMENT, 

sufficiency  of,  not  reviewable  on  habeas  coi*pus,  L  259. 

INDORSER, 

of  note,  not  in  privity  with  malcer,  11.  555. 

INFANTS, 

confession  of  judgment  by,  1.  54. 
judgment  by  default  against,  1.  81. 
validity  of  judgments  against,  1.  103-198. 

when  voidable,  1.  193. 

service  of  process  on  infants,  1.  194. 

appearance  by  attorney  or  guardian.  1.  195. 

effect  of  failure  to  plead  infancy,  1.  106 

d^rees  In  equity  against,  1.  197. 

to  have  day  in  court,  i.  197. 

infant  plaintiffs,  i.  198. 
judgments  against,  not  impeachable  collaterally,  1.  2G5. 
vacating  judgments  against,  1.  327. 
enjoining  judgments  against,  1.  392. 
bound  by  judgment  against  guardian  or  next  friend,  11.  557. 
when  bound  by  judgments  of  probate  court,  11.  638. 
Injuries  to,  give  separate  suits  to  Infant  and  parent,  ii.  740. 
judgments  against,  when  enforceable  in  another  state,  11.  888. 
judgment  in  favor  of,  may  be  paid  to  prooholn  ami,  11.  986. 

INFERIOR  COURTS, 

judgments  of,  not  reviewable  collaterally,  1.  250. 
judgments  must  show  jurisdiction.  1.  282. 
distinguished  from  superior  courts,  i.  2S3. 
record  of,   showing  jurisdiction,  conclusive,  L  287. 
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INFERIOR  COURTS— Confd. 

■power  of,  to  vacate  Jiulgiuents,  1.  297. 

Hen  of  judgments  of,  1.  412. 

Judgments  of,   conclusive,  U.  522. 

conclusiveness  of  probate  decrees,  il.  633  et  seq. 

of  foreign  countries,  effect  of  judgments  of,  ii.  851. 

of  a  sister  state,  judgments  conclusive,  ii.  034,  935. 

jurisdiction  may  be  questi<Hied.  ii.  036. 

how  authenticated,  U.  937. 
actions  on  judgments  of,  ii.  9€1,  965,  967. 

INJUNCTION, 

order  granting  or  dissolving,  not  final,  i.  32. 
against  execution  of  judgment,  1.  253. 
against  enforcement  of  judgment,  L  356  et  seq. 
origin  of  the  power,  i.  35Q. 
nature  of  relief  granted,  i.  357. 
what  adjudications  enjoined,  i.  358w 
voidable  and  void  judgments,  i.  358. 
what  parties  may  apply,  i.  359. 
what  courts  exercise  the  power,  i.  360. 
concurrent  remedies,  i.  361. 

relief  on  motion,  1.  362. 

appeal  or  error,  i.  363. 

cross-actions,  i.  364. 
grounds  for  enjoining  judgments,  i.  366-892k 
general  statement  of  grounds,  i.  365. 
genera]  rule  stated,  i.  366. 
errors  and  irregularities,  L  367. 
fraud,  i.  368. 

fraud  in  preventing  defense,  i.  369. 
fraud  in  procuring  judgment,  i.  370. 
deceit  and  concealment,  1.  371. 
perjury,  1.  372. 

taking  judgment  contrary  to  agreement,  i.  378L 
unauthorized  appearance  of  attorney,  i.  ^74. 
negll)?ence  or  mistake  of  counsel,  1.  375. 
want  of  jurisdiction,  I.  370. 
judgment  founded  on  false  return  of  service,  L  377. 
legal  defense  not  interposed.  1.  378. 
illegality  of  consideration,  i.  379. 
excuses  for  not  defending  at  law,  L  380. 

mistake,  i,  381. 

surprise,  i.  3S2. 

accident  i.  383. 

ignorance  of  legal  defense,  i.  384. 

discovery  must  have  been  sought,  L  385. 
newly-discovered  evidence,  i.  386. 
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INJUNCTION— Cont'd. 

negligence  of  party  precludes  relief.  1.  387. 

defense  not  available  at  law,  1.  388. 

defense  available  either  at  law  or  equity,  i.  389. 

Kntisfaction  of  Judgment  as  ground  for  relief,  1.  300. 
as  a  means  of  securing  set-off,  1.  391. 
personal  disability  of  parties,  i.  392. 
practice  on  application  to  enjoin  judgments,  L  393-396. 

nature  and  requisites  of  bill,  i.  393. 

evidence,  i.  393a. 

joinder  of  parties,  i.  393b. 

conditlonB  on  granting  relief,  i.  394. 

effect  of  injunction,  1.  395. 

dissolution  of  injunction,  1.  396. 
suspension  of  judgment-lien  by,  1.  470. 

surety  on  bond  for,  bound  by  judgment  against  principal,  11.  587. 
against  fraudulent  judgment  from  another  state,  IL  919. 

INQUIRY, 

of  damages  on  default,  1.  90. 

INQUISITION  OF  LUNACY, 

how  far  a  proceeding  in  rem,  il.  802. 

IN  REM, 

See  "Judgments  In  Rem.*' 

INSANE  PERSONS, 

judgment  by  confession  against,  1.  Ola. 

validity  of  judgments  against,  1.  205. 

judgments  against,  not  impeachable  collaterally,  1.  265. 

insanity  as  ground  for  vacating  judgment,  1.  327,  337. 

enjoining  judgments  against,  1.  392. 

action  on  judgment  against  rendered  in  another  state,  11.  888. 

INSEVERABLE  DEMANDS, 

must  all  be  joined  in  one  suit,  11.  734. 
arising  from  tort,  11.  738. 

INSTALMENTS. 

successive  actions  for,  11.  749. 

INTEREST. 

on  judgments,  vested  right  to,  1.  4. 

inclusion  of,  In  judgment,  1-  147. 

when  recoverable  in  action  on  sister  state  judgment,  11.  880. 

on  domestic  judgments,  11.  981. 

rate  of,  how  determined,  il.  982. 

interest  on  decrees  in  equity,  11.  983. 

compounding  interest,  11.  984. 

INTERESTED  JUDGE, 

disqualified  to  render  judgment,  1.  174. 
judgment  by,  impeachable  collaterally,  1.  206. 
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INTERLOCUTOKY  JUDGMENTS  (See  also  '-ITiiial  Judgments"), 

entry  of,  upon  default,  i.  89. 

may  be  set  aside  after  the  term,  1.  308. 

give  no  lien,  i.  408. 

not  generally  conclusive,  11.  500,  605. 

foreign,  not  enforced,  11.  845. 

of  a  sister  state,  not  available  as  cause  of  action,  11.  867. 

domestic,  will  not  support  action,  IL  950. 

INTERNATIONAL  LAW. 
See  "Foreign  Judgments.'* 

INTERPLEADER, 

order  for,  not  final,  1.  35. 

parties  brought  In  by,  are  bound  by  Judgment  11.  541. 

INTERSTATE  luAW, 

Judgments  of  one  state,  how  received  In  other  states,  11.  863-039. 
conclusiveness  and  effect  of  Judgments,  11.  S53--866. 

before  the  constitution,  11.  853. 

constitutional  and  statutory  provisions,  11.  854. 

early  cases  on  the  subject,  11.  855. 

Mills  V.  Duryee,  and  later  decisions,  11.  856. 

Judgment  conclusive  on  the  merits,  11.  857. 

chancery  decrees  conclusive,  11.  858. 

full  faith  and  credit  to  be  given,  li.  859. 

validity  ^nd  effect,  how  ascertained,  11.  860. 

no  greater  effect  than  Judgment  has  at  home,  11.  861. 

Judgment  not  executory  In  foreign  state,  11.  862. 

rauk  and  priority,  11.  863. 

original  cause  of  action  merged,  11.  864. 

lis  i>endens  in  another  state  no  bar,  ii.  865. 

Judgment  for  defendant  as  a  defense,  li.  866. 
sister  state  Judgment  as  cause  of  action,  11.  867-880. 

Judgment  must  be  valid  and  In  force.  11.  867. 

must  be  final,  11.  867. 

Judgments  upon  confession,  IL  868. 

decrees  In  chancery,  li.  869. 

sentences  imposing  penalties,  11.  870. 

police  regulations  of  another  state  not  enforced.  11.  871. 

Judgments  affecting  land  outside  the  state,  ii.  872. 

form  of  action.  11.  873. 

requisites  of  declaration,  ii.  874. 

averring  Jurisdiction,  ii.  875. 

authentication  of  record,   11.   876. 

completeness  of  record,  li.  877. 

attestation  of  clerk,  and  seal,  11.  878. 

certificate  of  Judge.   11.  879, 

amount  of  recovery,  interest,  11.  880. 
defenses  to  action  on  sister  state  Judgment,  11.  881  ^893. 
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INTERSTATE  LAW— Cont'd. 

objections  to  character  of  Judgment,  ii.  881. 

pendency  of  appeal,  11.  882. 

merits  not  examinable,  11.  883. 

nil  debet  not  a  good  plea,  U.  884. 

nul  tlel  record,  11.  885. 

incompleteness  of  record,  11.  886. 

want  of  Jurisdiction,  11.  887. 

personal  disability  of  defendant,  11.  888. 

error  and  Irregularity,  11.  889. 

payment,  11.  890. 

adjudication  In  bankruptcy,  11.  891. 

statute  of  limitations,  U.  892. 

affidavit  of  defense  required,  11.  893. 
Jurisdictional  Inquiries,  11.  894-915. 

want  of  jurisdiction  destroys  effect  of  Judgment,  11.  894. 

want  of  jurisdiction  apparent  on  the  record,  11.  895. 

presumption  in  favor  of  Jurisdiction,  11.  896. 

Jm*isdictlon  may  be  inquired  Into,  11.  897. 
•     requisites  of  plea  denying  Jurisdiction,  11.  898. 

jurisdiction.  If  lmi)eached,  may  be  supported  by  evidence,  U.  889. 

cases  refusing  to  allow  contradiction  of  record,  11.  900. 

record  may  be  contradicted,  11.  901. 

plea  contradicting  record  must  be  special.  11.  902. 

denying  authority  of  attorney  to  appear,  11.  903. 

jurisdiction  by  attachment  of  property,  11.  904. 

ex-terrltorlal  service  of  process,  IL  905. 

constructive  service  on  non-residents,  11.  906. 

constructive  service  on  residents,  11.  907. 

voluntary  appearance  of  non-resident,  11.  908. 

defendant  decoyed  into  another  state,  11.  909. 

non-resident  corporations,  U.  910. 

nou-resldent  stockholders  of  domestic  corporations,  ii.  910a« 

irregularities  in  service,  11.  911. 

conthmation  of  Jurisdiction,  11.  912. 

Judgment  against  Joint  defendants,  11.  913. 

Joint  debtor  acts,  11.  914. 

jurisdiction  of  subject-matter,  11.  915. 
fraud  as  ground  of  impeachment,  11.  916-921. 

cases  allowing  defense  of  fraud,  11.  916. 

plea  of  fraud  when  admissible,  11.  917. 

principles  governing  the  question,  11.  918. 

enjoining  action  on  fraudulent  judgment,  11.  919. 

false  evidence  and  conspiracy,  11.  1)20. 

fraud  anterior  to  the  judgment,  11.  021. 
Bister  state  Judgments  in  rem,  11.  922-933. 

probate  adjudications,  11.  922. 

garnishment  proceedings,  ii.  923. 
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INTERSTATE  LAW— Cont'd. 

decrees  in  divorce,  ii.  924. 

divorce  proceedings  are  in  rem,  ii.  925. 

both  parties  citizens  of  the  state,  Ii.  92U. 

neither  party  a  domiciled  citizen,  ii.  927. 

domicile  of  one  party  sufficient,  ii.  92S. 

domicile  must  be  bona  flde,  ii.  929. 

conclusiveness  of  findings  as  to  residence,  11.  930. 

constructive  service  of  process,  11.  931. 

validity  of  divorce  on  constructive  notice,  IL  932. 

matters  Incidental  to  divorce,  11.  933. 
Judgments  of  Inferior  courts  of  another  state,  11.  934-037. 

doctrine  that  such  Judgments  are  to  be  treated  as  foreign  JudgmentB, 
11.  934. 

conclusiveness  of  justices'  Judgments,  11.  935. 

Jurisdictional  fngnlries.  11.  936. 

authentication  of  such  Judgments,  11.  937. 
judgments  of  federal  courts,  11.  938,  939. 

entitled  to  full  faith  and  credit  11.  038. 

Jurisdiction  may  be  questioned,  11.  939. 

INTERVENING  CLAIMANTS. 

orders  concerning,  when  final,  1.  35. 
are  bound  by  Judgment,  11.  541,  576. 

IRREGULAR  JUDGMENT, 
defined  and  described,  1.  170. 
not  impeachable  collaterally,  1.  245.  26L 
not  reviewable  on  habeas  corpus,  L  255. 
vacation  of,  1.  326. 

irregularity  no  ground  for  enjoining  Judgment,  1.  367. 
a  bar  to  subsequent  action,  IL  681. 

irregularity  no  defense  to  action  on  sister  state  judgment,  IL  8S8L 
not  to  action  on  domestic  judgment,  11.  974. 

ISSUES, 

of  law,  judgment  on,  1.  13. 
Judgment,  to  be  final,  must  settle  all  the,  L  24. 
pendency  of,  prevents  Judgment  by  default  1.  86. 
Judgment  void,  if  no  Issues  to  be  determined,  L  184. 
judgment  cannot  go  outside  of,  1.  242. 
conclusiveness  of  Judgment  upon,  11.  609  et  seq. 
Identity  of,  necessary  to  Judgment  estoppel,  il.  610i 
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JEOFAILS, 

Statutes  of,  in  connection  with  arrest  of  Judgment,  L  Od. 

JOINDER  OF  PARTIES, 

orders  concerning,  are  interlocutory,  1.  35. 

objection  to,  taken  by  motion  in  arrest,  L  99. 

in  proceeding  to  enjoin  Judgment,  1.  .393b. 

dismissal  of  suit  for  defect  of  parties  no  bar  to  new  action,  11.  719. 

JOINT  DEBTOR  ACTS, 

construed  and  applied,  1.  206,  285« 

effect  of,  in  regard  to  merger  of  Joint  cause  of  action,  IL  772. 
Judgment  under,  yalldlty  In  another  state,  U.  914. 
Judgment  under,  action  upon,  11.  963. 

JOINT  DEFENDANTS, 

confession  of  Judgment  by,  1.  58,  212. 

statement  signed  by  part  only,  1.  58,  6C 
Judgment  by  default  against,  1.  82,  209. 
motion  in  arrest  of  Judgment  by,  i.  96. 
rendition  of  Judgment  against,  1.  120. 
recovery  against,  1.  145. 

death  of  one,  effect  on  validity  of  subsequent  Judgment,  L  201« 
Judgments  against,  at  common  law,  1.  206. 

in  actions  of  tort,  1.  207. 
Joint  debtor  acts  construed,  1.  208,  235. 
Judgment  against,  when  several,  when  Joint,  1.  210. 
Joint  Judgment  as  an  enthrety,  1.  211,  234. 
Jurlsdlctlcm  over,  how  acquired,  1.  233. 
Joint  Judgment  authorlased  by  statute,  1.  23S. 
statutory  several  Judgment,  1.  236. 
Judgments  against  partners,  1.  237. 
vacation  of  Judgments  against,  1.  315. 
Judgment  void  as  to  one,  equity  will  enjoin,  1.  376. 
all  must  be  Joined  in  sci.  fa.  to  revive  Joint  Judgment,  1.  490. 
conclusiveness  of  Judgments  as  between,  li.  599. 
Judgment  against  one  of  two  Joint  contractors,  11.  770-773^ 

Joint  and  several  obllg(nrs,  li.  774,  775. 

Joint  tort-feasors,  11.  777-782. 
ex-territorial  validity  of  Judgments  against,  IL  913. 
action  on  Judgment  against,  11.  963. 
^ect  of  payment  of  Joint  Judgment  by  one  defendant,  li.  995. 

JOINT  PLAINTIFFS, 

Judgment  In  case  of,  1.  206. 

JOINT  TENANTS, 

lien  of  Judgments  against,  i.  430. 
no  privity  bet^^een,  U.  553. 
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JUDGE, 

may  ccmfess  Judgment  in  his  own  court,  L  54. 

signatmre  of  judgment  by,  i.  109. 

cannot  correct  his  own  errors  by  amendment,  1.  158. 

disqualified,  Judgment  rendered  by,  1.  174. 

de  facto,  yalidity  of  acts  of,  1.  175. 

out  of  office,  Talldity  of  bis  acts,  i.  176. 

de  facto,  sentence  by,  not  reviewable  on  habeas  corpus,  L  256. 

disqualification  of,  ground  for  collateral  Impeachment  of  Judgment,  L  266. 

discretion  of,  in  vacating  Judgments,  1.  354. 

certificate  of,  to  record  from  another  state,  ii.  879i 
in  case  of  Justices  of  the  peace,  IL  937. 

JUDGMENT-NOTE, 

See  "Warrant  of  Attorney."* 

JUDGMENT-ROLL, 

what  constitutes  the,  1.  124. 

replacing,  when  lost  or  destroyed,  i.  12S. 

JUDGMENTS, 
defined,  1.  1. 

distinguished  from  decrees,  i.  1. 
distlnguisihed  from  orders,  1.  1. 
under  the  codes  of  practice,  i.  !• 
the  proper  language  of,  i.  2. 
essentials  of,  1.  3. 
order  for,  distinguished  from,  i.  3L 
amount  must  be  stated,  L  3. 
construction  of,  1.  3. 
consequences  of.  1.  4. 
title  by,  1.  4. 
as  vested  rights,  1.  4. 
are  not  assignments,  1.  5. 
are  not  specialties,  1.  6. 
not  properly  contracts,  1.  7-11. 
when  may  be  considered  quasi-contracts,  1.  IL 
classification  of,  i.  12-19. 

dllTerent  kinds  enumerated  and  described,  L  13-18L 
notwithstanding  the  verdict,  i.  16. 
contradictory,  I.  18. 
absolute  and  nisi,  1.  IS. 
final  and  interlocutory,  1.  20-49. 
final  Judgments  defined,  1.  21. 
by  confession  without  action,  1.  50-78. 
of  nil  dicit,  i.  79. 

for  want  of  affidavit  of  defense,  1.  79a. 
by  default,  i.  80-95. 
Interlocutory,  upon  default.  1.  89. 
arrest  of,  L  96-105. 
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rendition  and  entry  of,  1.  106-125. 

signature  of  judge,  1.  109. 

form  and  contents  of,  1.  114-llS. 

time  of  entering.  L  121. 

date  from  what  day,  i.  122. 

construction  of,  i.  123. 

entry  of,  nunc  pro  tunc,  i.  126-137. 

amount  and  character  of  relief  gi-anted,  i.  138-152. 

must  follow  the  verdict,  1.  142,  186. 

for  coined  money,  i.  152. 

amendment  and  correction  of,  i.  153-169. 

vaUdity  of,  in  general,  I.  170-186. 

voidable  and  void,  distinguished,  i.  170. 

rendered  In  vacation,  i.  179. 

rendered  on  non-juridical  days,  i.  182. 

must  be  supported  by  the  pleadings,  i.  183. 

vaUdity  of,  as  affected  by  character  or  status  of  parties,  L  187-214 

against  deceased  parties,  i.  199-204. 

against  joint  defendants,  i.  200-212. 

effect  of  misnomer  of  parties,  1.  213. 

void  against  one,  whether  void  as  to  all,  1.  211,  234. 

validity  of,  as  dependent  on  jurisdiction,  i.  215-244. 

void  if  rendered  without  jurisdiction,  i.  218. 

against  non-residents,  i.  227. 

collateral  impeachment  of,  i.  245  et  seq. 

on  habeas  corpus,  1.  255-259. 

for  errors  and  irregularities,  1.  261-209. 

f<*r  want  of  Jurisdiction,  1.  270-289. 

judgment  void  on  its  face,  i.  278. 

of  inferior  courts,  1.  282. 

for  fraud,  i.  290. 
oi>enlng  and  vacating,  1.  297  et  seq. 
relief  In  equity  against  1.  356-396. 
lien  of,  1.  397-481. 

revival  of  lien  of,  see  "Scire  Facias.** 
conclusive  effect  as  evidence,  see  "Res  .Judicata .*• 
parties  concluded  by,  ii.  534-600. 
as  evidence  for  or  against  third  persons,  ii.  600-608. 
as  evidence  of  their  own  existence,  ii.  604. 
as  admissions,  ii.  608. 
conclusiveness  of  probate  decrees,  ii.  633. 
in  ejectment  and  other  real  actions,  ii.  647  et  seq. 
former  recovery  as  a  bar,  see  that  title, 
on  motions,  conclusiveness  of,  11.  691. 
as  entireties,  for  purposes  of  suit.  ii.  735. 
in  one  of  a  series  of  actions  as  evidence  in  the  next,  11.  750. 
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JUDGMENTS— Cont'd. 

against  joint  contractors,  li.  770-773. 

joint  and  seyeral  contractors,  il.  774,  775, 

joint  trespassers,  iL  777-782. 
pleading  an  estoppel  of  record,  U.  783-791. 
in  rem,  il.  792-812. 

rendered  by  foreign  courts,  see  "Foreign  Judgments." 
of  courts  of  a  sister  state,  see  "Interstate  Law." 
autlientication  of,  ii.  876-^879. 

of  anotlier  state,  impeachable  for  want  of  jurisdiction,  iL  8M. 
of  fdster  state,  fraud  ns  defense  to,  il.  916-921. 
in  divorce,  interstate  validity  of,  11.  924-933. 
of  inferior  courts  of  another  state,  ii.  934-937. 
of  federal  courts,  effect  of,  in  state  courts,  ii.  938. 
assignment  of,  ii.  940-957. 
actions  upon,  ii.  958-985. 
acticm  on  lost  or  destroyed  record,  li.  969. 
interest  on,  IL  981-984. 
limitation  of  actions  on,  11.  985. 

against  municipal  corporation,  enforced  by  mandamus,  11.  965a. 
payment  and  satisfaction  of,  see  ^Satisfaction  of  Judgments." 
mutual,  may  be  set  off,  11.  1000-1005. 
8atisfactl<m  by  proceedings  on  final  process,  11.  1006-1013. 
entry  of  satisfaction  on  the  record,  ii.  1014. 
striking  off  fraudulent  entry  of  satisfacticm,  IL  lOltt. 
release  and  discharge  of,  11.  1017. 

JUDGMENTS  IN  REM, 

not  Impeachable  collaterally,  1.  246. 

probate  adjudications  are,  ii.  G35,  638,  808. 

when  no  bar  to  subsequent  action  in  personam,  VL  674. 

definition  and  nature  of,  11.  792. 

judgments  quasi  in  rem  described,  11.  798. 

Jurisdiction  requisite  to,  ii.  794. 

conclusiveness  and  effect  of,  ii.  795. 

decrees  in  admiralty,  li.  796. 

Judgments  In  prize  cases,  IL  797. 

Judgments  in  collision  cases,  ii.  798. 

condemnation  of  goods  in  the  exchequer,  II.  799. 

acquittal  of  goods  seized  under  revenue  law&  11.  800. 

attachment  proceedings,  11.  801. 

Inquisitions  of  lunacy,  11.  S02. 

decrees  of  divorce,  li.  80a. 

orders  of  naturalization.  11.  804. 

settlement  of  pauper,  ii.  805. 

questions  of  legitimacy  and  pedigree,  IL  806. 

bankruptcy  and  Insolvency.  IL  807, 

prv^bate  adJudlcatlona»  tL  80& 
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JUDGMENTS  IN  REM— Cont'd. 

Judgments  for  taxes  and  assessments,  il.  809. 

foreelosare  of  liens,  ii.  810. 

decrees  of  sale,  ii.  811. 

establishment  of  roads  and  boundaries,  ii  812. 

foreign,  see  "Foreign  Judgments." 

of  a  sister  state,  il.  922-933. 

probate  decrees,  ii.  922. 

garnishment  proceedings,  ii.  923. 

decrees  in  dlTorce,  ii.  924-933. 

JUDICIAL  NOTICE, 

of  laws  of  another  state  witb  reference  to  yalidlly  and  effect  of  ItB  Judg- 
ments,  ii.  860. 

JUDICIAL  SALE, 

order  vacating  or  confirming,  is  final,  1.  22. 

sale  under  Junior  Judgment,  effect  on  elder  lien,  1.  459. 

JURISDICTION, 

essential  to  valid  Judgment  by  confession,  1.  53. 

of  defendant,  to  enter  Judgment  by  default,  1.  83. 

to  supply  lost  records,  1.  125. 

to  enter  judgment  nunc  pro  tunc,  i.  126. 

of  equity,  to  amend  Judgments  at  law,  1.  168. 

over  persons  under  disabilities,  1.  187-205. 

to  render  Judgment  against  deceased  party,  i.  199-204. 

validity  of  Judgments  dependent  on,  1.  215-244. 

Jurisdiction  defined,  i.  215. 

three  kinds  of,  1.  215. 

sources  of,  i.  216. 

consent  cannot  confer,  1.  21  v. 

Judgment  without,  is  void,  i.  218. 

Judgment  against  one  not  a  party,  1.  219. 

notice  to  defendant,  i.  220. 

statutes  dispensing  with  citation,  i.  221. 

statutes  regulating  mode  of  citation,  1.  222. 

defects  in  the  process,  i.  223. 

defects  in  the  servicer  i.  224. 

appearance  as  a  waiver  of  citation,  1.  225. 

defendant's  right  to  be  heard,  1.  226. 

Judgments  against  non-residents,  1.  227. 

ex-territorial  service  of  process,  i.  228. 

by  attachment  of  non-resident's  property,  i.  229* 
binds  only  goods  attached,  i.  230. 

service  by  publication  of  summons,  i.  231. 

Joint  defendants,  i.  233. 

Joint  judgment  authorized  by  statute,  i.  236. 

statutory  several  Judgment,  1.  236. 

Judgments  against  partners,  i.  237. 


J 


1550  INDEX. 

[The  flsures  Indicate  the  Mctlon,  the  letten  (1  and  U)  the  Tolume.] 

JURISDICTION— Cont'd. 

appeanince  for  defendant  not  served,  i.  238. 

construction  of  general  judgment,  i.  239. 

Jurisdiction  of  subject-matter.  1.  240. 

sufficiency  of  declaration,  1.  241. 

jurisdiction  of  question  decided,  1.  242. 

loss  of  jurisdiction,  i.  243. 

judgment  never  void  for  error,  1.  244. 
may  be  inquired  into  on  habeas  corpus,  1.  256-258. 
collateral  Impeachment  of  judgments,  for  want  of,  L  270-288. 
of  superior  courts  presumed,  1.  270. 
appearance  by  attorney,  1.  272. 

jurisdictional  recitals  not  to  be  contradicted.  1.  273. 
decision  of  the  court  ui)on  Its  own  jurisdiction,  i.  274. 
cases  denying  conclusiveness  of  record,  1.  275. 

arguments  on  the  point,  1.  276. 
not  presumed  against  the  record,  1.  277. 
judgment  void  on  its  face  imi)eacliable  collaterally.  1.  278^ 
superior  courts  exercising  special  statutory  powers.  1.  279. 
proceedings  founded  on  constructive  service,  1.  281. 
judgments  of  inferior  courts,  i.  282. 
superior  and  inferior  courts  distinguished,  L  283. 
judgments  of  probate  courts,*  1.  2SL 

of  federal  courts,  1.  285. 

of  justices  of  the  peace,  1.  286. 
record  of  inferior  court,  showing  jurisdiction,  conclusive,  i.  287. 
not  presumed  on  direct  attack,  i.  28S. 
in  case  of  foreign  judgments,  I.  289. 
want  of,  as  ground  for  vacating  judgment,  1.  324. 
of  equity,  to  enjoin  judgments  at  law,  i.  356. 
want  of,  as  ground  for  enjoining  judgment,  L  376,  377. 
of  scl.  fa.  to  revive  judgment,  i.  483. 
of  probate  courts,  ii.  633  et  seq. 
dismissal  of  suit  for  want  of,  not  a  bar,  11.  713. 
how  acquired  in  proceedings  in  rem,  11.  794. 

in  tax  suits,  li.  809. 
of  foreign  admiralty  courts,  may  be  questioned,  11.  818.  821. 
foreign  judgments  Impeachable  for  want  of,  11.  835-838. 
plea  of  want  of,  to  action  on  foreign  judgment.  11.  838. 
of  lands  situate  beyond  the  state,  11.  872. 
in  case  of  judgments  rendered  in  a  sister  state,  IL  875-939. 

need  not  be  alleged  by  plaintiff,  U.  875. 

want  of,  may  be  pleaded,  11.  887. 

want  of,  destroys  effect  of  judgment  H.  804. 

want  of,  apparent  on  the  record,  IL  895. 

presumed,  ii.  Si^O. 

may  be  inquired  into,  II.  897. 

requisites  of  plea  denying,  11.  888b 
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JURISDICTION— ContU 

if  impeacbed,  may  be  supported  by  evidence,  11.  809. 

record  may  be  contradicted,  il.  900,  901. 

plea  denying,  must  be  special,  li.  902. 

denying  authority  of  attorney  to  appear,  11.  903. 

acquired  by  attachment  of  property,  11.  904. 

ex-terrltorlal  service  of  process,  11.  905. 

constructive  service  on  non-residents,  11.  906. 
on  residents,  11.  907. 

voluntary  appearance  of  non-resident,  11.  908. 

decoying  defendant  into  another  state,  11.  909. 

non-resident  corporations,  11.  910. 

Irregularities  In  service,  11.  911. 

continuation  of,  when  once  acquired,  11.  912. 

over  Joint  defendants.  11.  913. 

joint  debtor  acts,  II.  914. 

of  subject-matter.  11.  915. 

in  divorce  proceedings.  11.  925-932. 

of  Inferior  courts,  11.  936. 

of  federal  couvts,  11.  939. 
want  of,  not  pleadable  to  action  on  domestic  judgment  H.  972. 
averments  of,  In  action  on  domestic  judgment,  IL  966,  967. 

JURY, 

objections  to,  when  ground  for  arresting  Judgment,  1.  103. 
misconduct  of,  no  ground  for  motion  in  arrest,  1.  103. 
objections  to,  as  ground  for  vacating  Judgment,  i.  d2Ga. 
misconduct  of,  1.  326a. 

JUSTICE  OF  THE  PEACE, 

has  power  to  amend  judgments,  i.  161. 

judgments  of,  not  Impeachable  collaterally,  i.  200. 

presumptions  In  favor  of  judgments  of,  1.  286. 

Hen  of  judgments  of,  1.  412. 

judgments  of,  conclusive,  11.  522. 

of  another  state,  conclusiveness  of  Judgments  of,  11.  934. 

Jurisdiction  may  be  questioned,  11.  936. 

how  authenticated,  11.  937. 
actions  upon  judgments  of,  11.  961. 

requisites  of  declaration,  11.  965. 

Jurlsdlctlonai  averments,  11.  966,  967. 

L 

LACHES. 

defeats  right  to  nunc  pro  tunc  entry  of  judgment,  1.  129. 
defeats  right  to  have  judgment  vacated.  1.  31.*^. 
defeats  right  to  Injunction  against  judgment,  1.  387. 
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LAND. 

lien  of  judgments  on,  see  '*Llen." 

Judgment  creditor  has  no  estate  in,  L  400. 

what  interests  in,  bound  by  judgment  lien,  1.  417-440. 

adjudications  on  title  to,  when  conclusive,  ii.  647  et  seq. 

outside  the  state,  jurisdiction  of,  ii.  872. 

levy  on,  no  satisfaction  of  judgment,  ii.  1000. 

LAND  DEPARTMENT. 

decisions  of,  when  conclusive,  ii.  530. 

LANDLORD, 

when  bound  by  judgment  against  tenant,  ii.  577. 
conclusiveness  of  judgment  in  dispossess  proceedings,  II.  061&. 
separate  actions  for  installments  of  rent,  ii.  749. 

LATENT  EQUITIES, 

not  effective  against  assignee  of  judgment,  ii.  950. 

LEASEHOLD, 

estate  of,  when  bound  by  Judgment  lien,  i.  429. 

LEAVE  OF  COURT, 

to  sue  on  judgment,  when  necessary,  il.  958. 

LEGAL  HOLIDAYS, 

validity  of  judgments  rendered  on,  1.  182. 

LEGAL  REPRESENTATIVES, 

right  to  move  for  vacation  of  judgment  i.  316. 
See  also  "Administrator";   "Executor.** 

LEGAL  TENDER, 

judgments  for  coined  money,  when  solvable  in  legnl  tender  notes,  1.  152. 

LEGATEE, 

when  bound  by  judgment  against  executor,  11.  501. 

LEGISLATURE, 

control  of,  over  jurisdiction  of  courts,  i.  216. 

canuot  retroactively  confirm  a  void  judgment,  i.  218. 

cannot  dispense  with  notice  of  suit,  i.  221. 

cannot  authorize  vacation  of  existing  judgments,  i.  298. 

control  of,  over  judgment  liens,  1.  399,  403. 

right  of,  to  treat  foreign  judgments  as  simple  debts,  ii.  868. 

may  authorize  divorce  on  constructive  notice,  ii.  925-928. 

LESSOR, 

See  "Landlord." 

LETTER  OF  ATTORNEY, 

See  "Warrant  of  Attorney.'* 

LEVY, 

priority  of,  when  gives  priority  of  lien,  i.  456, 
as  satisfaction  of  Judgment,  ii.  1000-1009. 
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LIABILITY,  * 

judgment  necessarily  affirms  or  denies  a,  i.  1. 
of  clerk  of  court,  for  improper  entry  of  judgment,  i.  113. 
of  married  :woman,  for  debt  contracted  dam  sola,  1.  189. 

LIEN  OF  JUDGMENTS. 

how  affected  by  Injunction  against  judgment,  i.  395,  470« 
origin  and  nature  of,  1.  397-40C. 

early  history  of,  1.  397. 

is  statutory,  i.  398. 

legislative  control  of,  1.  399. 

gives  no  property  in  the  land,  1.  400. 

is  general,  not  specific,  i.  401. 

courts  cannot  contrcd,  i.  402. 

parties  cannot  change  nature  of,  1.  403. 

docketing  the  judgment,  i.  404. 

indexing  the  judgment,  i.  405. 

mistakes  in  docket  and  index,  i.  406,  406a. 
what  judgments  create  liens,  i.  407-416. 

what  is  necessary  to  judgment-liens,  i.  407* 

constitution  of  court,  i.  407. 

validity  of  judgment,  1.  407. 

judgment  must  be  final  and  definite,  i.  407. 

Interlocutory  judgments,  i.  408. 

judgments  against  personal  representatives,  i.  409L 

nunc  pro  tunc  judgments,  1.  410. 

decrees  in  chancery,  1.  411. 

judgments  of  inferior  courts,  i.  412. 

judgments  of  federal  courts,  1.  413. 

statutory  basis  of  such  liens,  i.  414. 

territorial  extent  of  such  liens,  i.  415. 

decrees  in  admiralty,  i.  416. 
what  property  bound  by,  i.  417-440. 

territorial  restriction  of  lien,  1.  417. 

transfer  to  another  county,  i.  418. 

binds  only  real  estate,  i.  419. 


actual  interest  of  debtor  bound,  1.  420.  j 

title  held  in  trust,  i.  421. 

Inchoate  title,  i.  422. 

lands  fraudulently  conveyed,  i.  423. 

exempt  property,  1.  424. 

homestead  property,  1.  425. 

life-estates,  i.  426. 

estates  by  curtesy,  i.  427.  ' 

reversions  and  remainders,  1.  428, 

leasehold  interests,  i.  429. 

land  held  by  joint  owners,  1.  4301 

partnership  property,  L  431. 

2  LAW  JUDG.-98 
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UKN  OF  JUDGMENTS— OontU 

after-acquired  property,  i.  432. 

equitable  estates  and  Interests,  L  433. 

equity  of  redemption,  i.  434. 

Judgmait  against  trustee,  i.  435. 

land  held  under  a  power,  i.  436. 

Judgment  against  cestui  que  trust,  i.  437. 

interest  of  vendor  under  executory  contract,  L  438L 
interest  of  yendee,  i.  439. 

sale  of  land  after  entry  of  judgment,  L  439a. 

estates  successively  conveyed,  1.  440. 
date  of  the  lien,  1.  441-444. 

common  law  rule,  1.  441. 

exceptions  to  the  rule,  i.  442. 

present  statutory  rules,  1.  443. 

cases  in  which  lien  relates  bacls,  !.  444.  ' 

priority  and  precedence  of  judgment-liens,  i.  445-460. 

Uen  is  subject  to  prior  equities^  1.  445. 

as  against  prior  nnrecorded  conveyance,  i.  440. 

precedence  of  purchase-money  mortgage,  L  447* 

priority  of  government  claims,  1.  448. 

priority  by  date  of  entry,  i.  449. 

two  judgments  entered  the  same  day,  L  450. 

judgment  and  conveyance  entered  the  same  day,  L  45t» 

judgment  given  to  secure  future  advances,  L  462. 

prior  undocketed  judgment,  1.  453. 

as  against  subsequent  dower-rights,  i.  454. 

priority  by  superior  diligence,  L  455. 

priority  by  prior  levy,  i.  456.  i 

postponement  by  stay  of  executi<m,  L  457. 

postponement  by  failure  to  revive,  L  458. 

sale  under  junior  judgment,  i.  459.  I 

order  of  priority  on  after-acquired  lands^  i.  400. 
duration  of  the  lien.  i.  461-468. 

general  rules,  1.  461. 

dormant  judgment  acts,  L  462. 

legislative  abridgment  of  the  time,  1.  46S. 

lien  of  transferred  judgments,  L  464. 

extension  of  lien  by  agreement  of  parties,  i.  465u 

survival  against  judgment-debtor,  i.  466. 

death  of  judgment-debtor,  i.  467. 

remeilies  of  creditor  after  expiration  of  lien,  i.  468b 
suspension  and  discharge  of  lien,  L  469-481* 

general  principles,  i.  469. 

by  injunction,  i.  470. 

stay  of  proceedings,  i.  471. 

opening  or  vacating  judgment,  L  472. 

appeal  or  error,  L  473. 
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LIEN  OF  JUDGMENTS— OontU 

discharge  in  bankruptcy,  i.  474. 

appointment  of  receiver,  i.  475. 

taking  defendant  on  ca.  sa.,  i.  470. 

payment,  L  477. 

cancellation  or  entry  of  satisfaction,  1.  478. 

sale  of  .the  land,  i.  479. 

acquisition  of  title  by  judgment-creditor,.!.  480, 

release  of  lien,  1.  481. 
revival  of,  see  "Scire  Facias." 
foreign  Judgments  create  no  lien,  U.  863. 

LIFE-ESTATE, 

bound  by  Judgment-lien,  i.  426. 

Judgment  against  life-tenant  conclusive  on  remainder-men,  IL  654. 

LIMITATIONS,  STATUTE  OF, 

confession  of  judgment  for  debt  barred  by,  1.  G9. 
whether  Judgment  will  be  opened  to  let  in  plea  of,  i.  349. 
as  defense  to  scire  facias  to  revive  Judgment,  i.  493. 
pleadable  to  action  on  foreign  judgment,  11.  860. 

to  action  on  sister  state  judgment,  11.  892.  • 

to  action  on  domestic  Judgment,  ii  985. 

LIS  PENDENS, 

doctrine  and  effect  of,  ii.  550. 

in  another  state,  no  bar,  11.  865. 

as  between  federal  and  state  courts,  11.  939a* 

LOST  RECORDS, 

restoration  of,  i.  125. 

action  maintainable  on,  IL  969. 

LUNATICS, 

validity  of  Judgments  against,  1.  206. 

Judgments  against  not  impeachable  collaterally,  f.  26S. 

enjoining  Judgments  against,  1.  392. 

Inquisition  of  lunacy,  how  far  In  rem,  11.  802. 

M 

MALICIOUS  PROSECUTION, 

record  of  acquittal  as  evidence  in  aciion  for,  11.  529. 
recovery  In,  bars  action  for  slander,  ii.  739. 

MALPRACTICE, 

action  for,  not  barred  by  previous  recovery  for  professional  services,  11. 
7C0. 

MANDAMUS, 

order  granting  or  refusing,  when  final,  1.  32. 

does  not  lie  to  compel  amendment  of  Judgment,  L  167. 

to  require  court  to  render  Judgment,  i.  107. 
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MANDAMUS— Cont'd. 

to  enforce  payment  of  Judgment  against  municipal  corporation.  IL  985a. 

power  of  federal  courts,  11.  985b. 

prerequisites  to  Issuance  of  writ,  11.  98oc. 

defenses,  impeachment  of  judgment,  11.  98od. 

execution  of  writ,  IL  985e. 

effect  of  limitation  of  taxing  power,  11.  985f. 

HARRIED  WOMEN, 

confession  of  judgment  by,  1.  55. 
as  creditor  In  confessed  judgment,  i.  56. 
judgment  by  default  against,  1.  81,  190. 
validity  of  judgments  against,  1.  188-192. 

at  common  law,  1.  188. 

for  debt  contracted  dnm  sola,  1.  189. 

by  default,  coverture  not  pleaded,  1.  190. 

under  partially  enabling  statutes,  L  191. 

under  statutes  removing  disabilities,  L  192. 
collateral  impeachment  of  judgments  against,  L  265. 
judgments  against,  when  enjoined,  1.  392. 
coverture  as  defense  to  scire  facias  to  revive  judgment,  I.  493. 
not  bound  by  judgment  against  husband,  11.  556. 
when  bound  by  probate  decrees,  11.  638. 
judgments  against,  when  enforceable  in  another  state,  11.  888. 

MASTER  AND  SERVANT, 

conclusiveness  of  judgments  as  between,  li.  579. 
suit  for  wages,  merger  of  claims  by,  IL  752. 

MAXIMS, 

"actus  curiffi  nemlnem  gravablt,**  1.  126. 

"nemo  potest  esse  judex  In  propria  causa,'*  1.  174. 

"dies  dominicus  non  est  juridicus,"  1.  182. 

"^mnla  prsesumuntur  rite  et  solemnlter  esse  acta,"  1.  270. 

"sententia  contra  matrimonium  nunquam  transit  in  rem  judicatam,**  i 

320. 
"qui  prior  est  tempore  potior  est  jure,"  1.  442. 
"res  judicata  pro  verltate  acclpitur,"  11.  501. 
"res  inter  alios  acta  alterl  nocere  non  debet,"  11.  600,  note, 
''nemo  debet  bis  vexari  pro  una  et  eadem  causa,"  IL  673. 

MELIORIBUS  DAMNIS,  DB, 
plaintlfTs  election,  11.  782. 

MERGER, 

of  estates,  on  purchase  of  debtor's  land  by  judgment   creditor,  L  480. 

by  former  judgment,  see  "Former  Recovery." 

doctrine  of,  U.  674. 

none  results  from  foreign  judgment,  il.  847. 

by  jiidgraent  recovered  in  a  sister  state,  ii.  864. 

not  ]>y  lis  pendens  In  another  state,  IL  865. 
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atlidavit  of,  required  on  motion  to  open  judgment,  1.  S47. 
by  whom  to  be  made,  i.  347. 
muBt  show  good  defense,  1.  348. 
former  Judgment,  to  be  a  bar,  must  liare  been  on  the,  11.  693. 

various  Judgments  considered  with  reference  to  this  rule,  11.  695-723. 
evidence  to  show  consideration  of,  In  former  suit,  ii.  724. 
concluded  by  Judgment  In  another  state,  11.  857,  883. 
not  examinable  In  action  on  domestic  Judgment,  11.  970. 

MESNE  PKOFITS, 

Judgment  In  ejectment  conclusive  In  action  for,  11.  652. 

MILITARY  COURTS, 

validity  of  Judgments  of,  1.  173. 
Judgments  of,  not  Impeachable  collaterally,  1.  250. 
sentences  of,  when  reviewable  on  habeas  corpus,  1.  250, 
Judgment  of  court-martial  conclusive,  11.  524. 
adjudications  of  military  tribunals,  11.  525. 

MINING  CLAIM, 

locator's  Interest  In,  when  bound  by  lien  of  Judgment,  L  422i 

MINUTES  OF  COURT, 

as  basis  for  nunc  pro  tunc  entry  of  Judgment,  1.  135. 

as  basis  for  amendment  of  Judgment,  1.  1G5. 

not  evidence  of  contents  of  lost  or  destroyed  record,  11.  969. 

MISFORTUNE, 

as  ground  for  vacating  Judgment,  L  337. 

sickness  of  defendant,  1.  338. 
as  ground  for  enjoining  Judgment,  1.  383. 

MISJOINDER, 

of  parties,  not  ground  for  arresting  Judgment,  L  99. 

of  counts,  1.  101. 

of  causes  of  action,  L  102. 
DO  ground  for  impeaching  Judgment  collaterally,  i.  264, 
dismissal  of  suit  for,  no  bar  to  new  action,  11.  719. 

MISNOMER, 

no  ground  for  arresting  Judgment,  i.  99. 

In  Judgment,  correction  of,  i.  155. 

does  not  invalidate  Judgment,  1.  213. 

in  docl^et  or  index,  effect  on  Judgment-Hen,  i.  406. 

MISTAKE, 

in  Judgment,  correction  of,  1.  131,  155. 

not  ground  for  impeaching  Judgment  collaterally,  1.  262. 

as  ground  for  vacating  Judgments,  1.  335. 

of  counsel  as  groimd  for  vacating  Judgment,  i.  340a,  342. 

as  to  time  of  trial,  1.  345. 

of  counsel,  no  ground  for  enjoining  Judgment,  i.  375. 

Of  fact,  enjoining  Judgment  for,  !•  381* 


m^  Wgatm  Indicate  the  mcUob,  tbe  letten  (i  and  11)  tli«  toIhomJ 


in  docket  or  index,  effect  <m  Judgment-lien,  L  406. 

whetlier  items  omitted  hy,  can  be  recovered  in  salweqaent  action,  iL  737. 

aa  ground  for  impeacliing  foreign  Judgments,  iL  842,  843. 

entry  of  aatisfaetion  of  Judgment  made  by,  may  be  stricken  ott,  IL  1016L 

MOXEY, 

Judgment  for,  moat  be  expressed  in  dollars  and  cents,  L  118^ 
designation  of,  in  Judgment,  by  figures  alone,  L  11& 
iodgment  for  coined  money,  L  152. 
Judgment  must  he  paid  in,  iL  d87. 

MORTGAGE, 

decree  of  foredoenre,  when  final,  L  48. 

SDbseqnent  mortgagee  not  prejudiced  by  amendment  of  Judgment  L  100- 

ralldity  of,  established  by  Judgment  on  it,  L  269. 

equity  of  redemption  bound  by  Judgment-lien,  i.  434. 

unrecorded,  in  conflict  with  Junior  judgment,  L  446l 

for  purdiase-money,  preference  of,  i.  447. 

entered  same  day  with  a  Judgment,  which  preferred,  L  451» 

parties  to»  priTity  Ijetweoi,  iL  551. 

MOTION, 

defined,  L  1. 

Judgments  on,  L  IS. 

pendency  ol,  preTcnts  Judgment  by  default  L  88. 

in  arrest  of  Judgment  1-  96-105. 

when  should  be  made,  L  97. 
for  entry  of  Judgment  L  108. 

entry  of  Judgment  nunc  pro  tunc  after  decision  of,  i.  128. 
for  entix  of  Judgment  nunc  pro  tunc,  notice  of,  L  134. 
tor  amendment  of  Judgment  L  163. 
to  quash  execution,  grounds  for.  L  253. 
for  setting  aside  judgment  L  303. 

requisites  of  moving  papers,  i.  346a. 

allowance  of,  discretionary,  L  354. 
for  reviral  of  Judgment  L  482. 
Judgments  on,  when  conclusive,  il.  691,  692. 

MUMCIPAL  CORPORATION, 

judgment  against,  creates  no  lien.  i.  407. 
rulings  of  officers  of,  when  conclusive,  ii.  532. 
estoi.)pel  by  Judgment  against  ii.  534a. 

jud^nnent  against  as  evidence  in  action  against  a  person  liable  OTer,  B. 
573. 

bound  by  Judgment  for  or  against  officers,  il.  578. 
Jw^nnent  against  when  ooiieluslve  on  tax-payers,  ii.  584. 
Judgments  against  enforceable  by  mandamus,  ii.  985a    et  seq. 

execution  against  property  of,  ii.  985a. 

authority  of  federal  courts.  11.  985b. 

effect  of  limitation  of  taxing  power,  iL  9S5f, 
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N 

NAMES  OF  PARTIES. 

error  In,  does  not  invalidate  Judgment,  1.  213. 

erroneously  entered  In  docket  or  index,  effect  on  lien  of  Judgment.  L  406. 

NATURAL  JUSTICE, 

foreign  Judgment,  if  repugnant  to,  not  enforced,  ii.  840, 

NATURA  LIZ  ATION, 

order  of,  not  impeachable  collaterally,  L  246. 
conclusiyeness  of,  ii.  509. 
is  in  rem,  ii.  804. 

NEGLECT, 

excusable,  as  ground  for  vacating  Judgments,  1.  340. 

negligence  of  attorney,  L  341. 
of  counsel,  no  ground  for  enjoining  Judgment,  i.  375. 
of  party,  precludes  equitable  relief  against  Judgment,  i.  387. 
action  for,  not  barred  by  previous  recovery  for  services,  ii.  769. 

NEGOTIABLE  INSTRUMENTS, 

parties  to,  not  generally  in  privity,  ii.  555. 
merger  of,  in  Judgment,  ii.  074. 
Judgments  are  not,  ii.  040. 

NEW  TRIAL, 

order  granting  or  refusing,  when  final,  1.  33. 
when  granted  In  equity,  i.  357. 

motion  for,  does  not  affect  conclusiveness  of  the  Judgment  as  evidence,  Ii. 
512,  684. 

NEWLY-DISCOVERED  EVIDENCE, 

as  ground  for  vacating  Judgment,  i.  332. 
as  ground  for  enjoining  Judgment,  1.  385. 

NIL  DEBET, 

not  pleadable  to  action  on  sister  state  Judgment,  11.  856,  884. 
nor  to  action  on  federal  Judgment,  ii.  038. 

NIL  DICIT, 

Judgment  by,  1.  15,  79. 

NISI. 

Judgments  and  orders,  L  ISL 
decrees,  1.  19. 

NOLLE  PROSEQUI, 
Judgment  of,  1.  15. 

when  conclusive,  Ii.  702. 

NOMINAL  PARTIES, 

Judgment  against,  binds  real  party  In  interest,  11.  537* 

NON  COMPOTES  MENTIS, 

validity  of  Judgments  against,  i.  205. 

Judgments  against,  when  enforceable  in  anoth^  state,  II.  888w 


( 
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NON  OBSTANTE  VEREDICTO, 
Judgment,  i.  16. 

NON   PROS., 

Judgment  of,  L  15. 

when  appealable,  i.  26. 
when  conclualTe,  li.  702. 

NON-RESIDENT, 

Judgment  by  default  against,  1.  83. 
Jurisdiction  over,  1.  227. 
attachment  of  property  of,  1.  229. 

binds  only  goods  attached,  i.  230. 
Judgments  against,  when  vacated,  1.  312. 
not  released  by  recovery  against  co-obligor,  it  771. 
foreign  Judgments  against,  11.  836. 

may  deny  authority  of  attorney  appearing  for  him,  II.  903. 
not  personally  bound  by  Judgment  founded  on  attachment  of  property, 

IL  904. 
ex-terrltorlal  ser\*ice  of  process  on,  IL  905. 
constructively  summoned,  11.  906. 
voluntarily  appearing,  11.  908. 
decoyed  Into  another  state,  11.  909. 
Jurisdiction  of  non-resident  corporation,  11.  910* 
as  defendant  In  divorce,  11.  927-932. 

NON  SUM  INFORMATUS, 
Judgment  by,  L  15. 

NONSUIT, 

defined,  1.  15. 

voluntary  and  Involuntary,  L  15. 

Judgment  of,  Is  final,  1.  26. 

no  bar  to  new  suit  on  same  cause  of  action,  11.  699* 

dismissal  of  complaint,  11.  703. 

NOTES, 

See  "Negotiable  Instruments.** 

NOTICE  (See  also  "Process"), 

of  application  for  entry  of  Judgment  nunc  pro  tunc,  L  134. 

for  amendment  of  Judgment,  1.  164. 
service  of,  essential  to  Jurisdiction,  1.  220. 
Irregular  or  defective  service  of,  no  ground  for  collat^al  impeachmcBt 

of  Judgment,  I.  263. 
want  of,  as  ground  for  vacating  Judgment,  L  324. 
of  application  to  open  Judgment,  1.  346. 

notice  to  attorney  sufficient,  i.  346. 
Judgment  void  for  want  of,  enjoined  in  equity,  L  876L 
of  scire  facias  to  revive  Judgment,  1.  487. 
to  warrantor,  of  action  against  warrantee,  ii.  569. 
as  foundation  for  decrees  in  admiralty,  11.  814,  81& 
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NOTICE— Cont'd. 

want  of,  as  defense  to  action  on  sister  state  Judgment,  ii.  894  ^t  seq. 
constructive,  in  divorce  proceedings,  11.  928-932. 
to  debtor,  of  assignment  of  judgment,  11.  950. 

NUISANCE, 

permanent,  damages  for,  must  all  be  recovered  in  one  action,  il.  743. 
otherwise  if  transient  and  recurring,  11.  743. 

NUL  TIEL  RECORD, 

plea  of,  m  action  to  revive  Judgment,  1.  493. 

proper  form  of  general  issue  In  action  on  sister  state  Judgment,  It  856, 

885. 
not  pleadable  to  action  on  foreign  decree,  11.  885. 
want  of  Jurisdiction  not  provable  under  this  plea,  11.  902. 
as  plea  to  action  on  domestic  Judgment,  IL  971. 

NUNC  PRO  TUNC  ENTRIES, 

origin  and  nature  of  power  to  make,  1.  126. 

on  account  of  delay  of  court,  1.  127,  202. 

delay  cansed  by  motion  or  appeal,  1.  128. 

laches  of  party  will  not  Justify,  1. 129. 

supplying  Judgment  rendered  but  not  entered,  i.  130. 

correction  of  clerical  errors,  1.  131. 

not  proper  means  of  changing  or  revising  Judgment,  1.  132. 

only  proper  when  final  Judgment  could  be  entered,  L  133. 

notice  of  application  for,  1.  134. 

evidence  sufficient  for,  1.  135* 

order  for,  relates  back,  1.  136. 

efTect  on  third  parties,  1.  137. 

lien  of  Judgment  does  not  relate  back,  i.  410. 

0 

OBLIGATION, 

Joint,  merged  by  recovery  against  one  of  the  debtors,  11.  770. 
otherwise  if  Joint  and  several,  11.  774. 

OBLIGATION  OF  CONTRACTS. 

Judgments  are  not  contracts,  1.  7-11. 
statute  of  limitations  impairs,  when,  11.  892. 

OFFICERS, 

Judgment  against,  in  action  on  Indemnity  bond,  11.  573. 

conclusive  on  municipality,  11.  578. 
not  in  privity  with  deputies,  11.  580. 
predecessor  and  successor  are  privies,  11.  582. 
sureties  of,  when  bound  by  Judgment  against  principal,  ii.  68& 
when  authorized  to  receive  payment  of  Judgment,  11.  986. 
paying  Judgment,  right  to  subrogation,  11.  998. 

OMISSIONS, 

in  Judgment,  supplied  by  amendment,  L  166w 
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OPENING  JUDGMENTS  (See  also  *' Vacating  Judgments''^ 
orders  for,  when  appealable,  i.  84. 
Judgments  by  confession,  i.  77. 
Judgments  by  default,  i.  94. 
opening  Judgment  to  admit  defense,  L    SSdUL 
time  of  applying  for,  L  '30^, 
laches  of  party  as  affecting,  i.  313. 
grounds  for,  !.  821-^6. 
estoppel  to  apply  for,  L  345a. 
practice  on  opening  default,  1.  354a. 
effect  of,  on  Hen  of  Judgment,  i.  472. 
in  hands  of  assignee,  iL  965* 

OBDBRS, 

defined,  1.  1. 

under  the  codes,  i.  1. 

sjmonymous  with  rules,  L  1» 

formal  language  of,  i.  2. 

for  Judgment,  distinguished  from  Judgment  itself,  L  & 

nisi,  1.  18. 

when  final,  i.  21. 

interlocutory  and  Intermediate,  L  22. 

affecting  substantial  rights,  i.  22,  32. 

for  entry  ot  Judgment,  1.  108. 

entry  of,  nunc  pro  tunc,  1. 126-137. 

amendment  of,  1.  154. 

not  impeachable  collaterally,  1.  245. 

of  probate  courts,  when  conclusive,  ii.  633  et  seq. 

on  motions,  when  conclusive,  ii.  691. 

for  removal  of  paupers,  are  in  rem,  ii.  805. 

ORDINANCE, 

constitutionality  of,  reviewable  on  habeas  corpus,  L  257. 

ORPHANS'  COURT, 
See  "Probate  Court** 

P 

PARAMOUNT  TITLE, 

Judgment  of  eviction  under,  conclusive  on  warrantor,  IL  667. 

PAROL, 

assignment  of  Judgment  by,  iL  945. 

PAROL  EVIDENCE, 

as  basis  for  nunc  pro  tunc  entry  of  Judgment,  L  135. 

for  amendment  of  Judgment,  !.  165. 
to  identify  points  decided  by  former  Judgment,  ii.  623  et  seg. 
to  show  adjudication  of  merits  in  former  suit,  11.  724. 
to  prove  contents  of  lost  or  destroyed  record,  IL  969. 
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PABTIES, 

Judgment,  to  be  final,  mnst  dispose  of  case  aa  to  all«  L  28. 

to  Judgment  by  confession,  i.  54-69. 

to  Judgment  by  default,  i.  81,  82. 

defect  or  misjoinder  of,  as  ground  for  arresting  judgment,  1.  90. 

designation  of,  in  Judgment,  i.  116. 

Judgment  against  joint  defendants,  L  82,  120. 

measm'e  of  recovery  in  case  of  joint  parties,  i.  145. 

amendment  of  Judgment  with  respect  to,  1.  IGO. 

status  of,  as  affecting  yalidlty  of  judgments,  i.  187-214. 

persons  ciyllly  dead,  i.  187. 

married  women,  i.  '188-192. 

under  partially  enabling  statutes,  1.  191. 

under  statutes  removing  disability,  L  192. 

infants,  i.  193-198. 

infant  plaintiffs,  i.  398. 

deceased  parties,  1.  199-204, 

insane  persons,  i.  205. 
joint  defendants,  i.  200-212. 
joint  debtor  act?,  1.  208. 
effect  of  misnomer  of,  i.  213. 

descriptio  personse,  i.  214. 
sources  of  jurisdiction  over,  1.  216. 
consul  of  foreign  nation,  i.  217. 
may  agree  to  confirm  invalid  judgment,  1.  218. 
judgment  against  one  not  a  party  is  void,  L  219, 
defendant  must  have  notice,  1.  220. 
non-resident  parties,  1.  227  et  seq. 
jurisdiction  of  joint  defendants,  1.  233. 
judgments  against  partners,  1.  237. 
cannot  impeach  judgment  collaterally,  i.  245  et  seq. 

to  whom  the  rule  applies,  i.  200. 
objections  as  to,  no  ground  for  Impeaching  judgment,  i.  264. 

legal  disability  of,  i.  265. 
collateral  impeachment  of  judgments  by,  for  fraud,  i.  290. 
who  may  apply  for  vacation  of  judgment,  i.  314. 
sickness  of,  as  ground   for  vacating  judgments,  i.  338. 
who  may  apply  for  injunction  against  judgment,  1.  359. 
fraudulent  inclusion  of,  ground  for  enjoining  judgment,  1.  368L 
to  proceeding  to  enjoin  judgment,  i.  393b. 
cannot  by  agreement  change  nature  of  judgment-lien,  i.  403. 
to  sci.  fa.  to  revive  judgment,  i.  488. 
what  parties  bound  by  a  judgment,  11.  534  et  seq. 
estoppel  not  affected  by  fact  that  parties  In  second  action  are  more  or 

Ie$«  numerous  than  in  first,  ii.  543. 
effect  of  judgment  as  estoppel  where  one  plaintiff  sues  for  class,  il.  545. 
evidence  to  identify,  for  purposes  of  estoppel,  iL  547. 
what  constitutes  privity,  ii.  549. 
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PARTIES— Cont'd. 

judgment  against  warrantee,  when  binding  on  wamiutor,  ii.  507. 
Judgments  as  evidence  for  or  against  strangers,  iL  (KHMSOSw 
party  setting  up  estoppel  has  burden  of  proof,  11.  629. 
who  are  bound  by  judgment  in  partition,  ii.  661. 
dismissal  of  suit  for  want  of,  not  a  bar,  ii.  719. 
judgment  against  one  of  two  joint  contractors,  11.  770-773. 

joint  and  several  contractors,  ii.  774,  775. 

joint  tort-feasors,  ii.  777-782, 
wbo  are  bound  by  judgments  in  rem,  ii.  795^ 
to  action  on  assigned  judgment,  ii.  910,  951. 
to  action  on  domestic  judgment,  ii.  903. 
to  set-off  of  mutual  judgments,  ii.  lOOi. 

PARTITION, 

interlocutory  and  final  judgments  in,  i.  17,  39. 
probate  decree  for,  when  conclusive,  ii.  646. 
conclusiveness  of  judgment  in,  it  660. 
parties  bound  by,  it  661. 

PARTNERSHIP, 

decree  for  dissolution  of,  when  final,  i.  47. 

confession  of  judgment  by,  i.  57. 

effect  of  misnomer  in  judgment  against,  1.  213. 

jurisdicticm  of,  how  acquired,  L  237. 

lien  of  judgment  against,  as  dependent  on  correct  entry  of  names  Id 

docket,  i.  406. 
judgment  against,  lien  on  separate  and  firm  property,  i.  431. 
judgment  against  survivmg  partner  not  evidence  against  representattre 

of  deceased,  ii.  566. 
joint  liability  for  firm  debts,  ii.  776. 

PATENTS, 

tor  land,  issue  of,  not  Impeachable  collaterally.  U.  530L 
for  inventions,  grant  of,  when  conclusive,  ii.  531. 

PAYMENT, 

of  debt  cancels  warrant  of  attorney,  i.  61a. 

as  ground  for  relief  against  judgment,  1.  390. 

cancels  Hen  of  judgment,  1.  477. 

as  defense  to  sci.  fa.  to  revive  judgment,  1.  494. 

must  be  pleaded  in  defense  or  will  be  barred,  ii.  758b 

as  defense  to  action  on  sister  state  judgment,  11.  890. 

as  plea  to  action  on  domestic  judgment,  ii.  975. 

allowance  of  partial  payment,  ii.  975. 
of  judgment,  by  judgment-debtor,  11.  9S6-991. 

to  whom  made,  11.  986. 

medium  of  payment,  IL  987. 

tender,  ii.  9S8. 

payment  of  less  than  whole  amount,  11.  989. 

evidence  of  payment,  ii.  990. 

keeping  judgment  alive  after  payment,  iL  991. 
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presumption  of,  from  lapse  of  time,  11.  902-994. 
common  law  presmnptlon,  11.  9&2. 
evidence  to  rebut  presumption,  ii.  993. 
lapse  of  less  than  twenty  years,  11.  994. 
by  joint  party  or  third  person,  11.  995-999. 
parties  jointly  liable,  11.  995. 
payment  by  surety,  11.  996. 

release  of  garnishee  by  payment  of  principal  judgment,  11.  997. 
payment  by  sheriff,  11.  998. 
payment  by  stranger,  11.  999. 

PEDIGREE, 

provable  by  judgment  between  strangers,  II.  60d, 
judgment  establishing,  is  In  rem,  11.  806. 

PENALTY, 

foreign  judgment  Imposing,  not  enforced,  11.  870* 

PENDENTE  LITE, 

purchaser,  bound  by  judgment,  11.  550. 

PERIODICAL  LIABILITIES, 
successive  actions  on,  11.  747. 

PERJURY, 

collateral  Impeachment  of  judgment  for,  !.  296L 
as  ground  for  vacating  judgments,  1.  323. 

under  statutes,  i.  334. 

for  enjoining  judgments,  1.  372. 
effect  on  judgment  as  an  estoppel,  II.  681a. 
as  ground  for  Impeaching  foreign  judgments,  11.  844. 

for  defense  against  sister  state  judgment,  11.  920. 

PETITION, 

See,  also,  "Complaint";  **Declaratlon." 
for  amendment  of  judgment  1.  163. 
for  vacation  of  judgment,  requisites  of,  1.  346a. 
for  revivor  of  judgment,  1.  482. 
defective,  when  cause  for  arresting  judgment,  1.  100. 

PHYSICIAN, 

action  against,  for  malpractice,  not  barred  by  previous  recovery  for  serv- 
ices, 11.  769. 

PL^VCE, 

of  holding  court,  when  material  to  validity  of  judgments,  I  177. 
of  trial,  1.  17& 

PLAINTIFFS, 

misjoinder  of,  no  ground  for  arresting  judgment,  1.  99. 
infants  as,  validity  of  judgments,  1.  198. 
deceased,  judgments  in  favor  of,  1.  204. 
may  apply  for  vacation  of  judgments,  1.  314. 
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PLAINTIFFS— Ck)nrd. 

fraud  of,  as  ground  for  enjoining  judgment,  i.  309-373. 

one  plaintiff  suing  for  class,  effect  of  Judgment  as  estoiipel,  11.  54& 

PLEA  IN  ABATEMENT, 
judgment  on,  1.  13,  14. 
when  final,  I  30. 
not  a  bar  to  second  suit,  11.  696. 

PLEADINGS, 

judgment  on  the,  1.  15. 

default  must  be  founded  on  good  declaration,  1.  84. 

pendency  of,  prevents  judgment  by  default,  i.  86. 

arrest  of  judgment  for  faults  in,  i.  100-102. 

ambiguous  judgment  construed  with  reference  to,  1.  116,  118,  123. 

recovery  cannot  exceed  amount  claimed  by,  i.  138,  141. 

judgment  must  be  supported  by  the,  1.  183. 

effect  of  omission  to  plead  coverture,  1.  190. 

sufficiency  of,  not  a  test  of  jurisdiction,  i.  241. 

Judgment  cannot  go  outside  the,  1.  242. 

on  Bci.  fa.  to  revive  judgment,  1.  486. 

plea  of  guilty  to  indictment,  when  evidence  In  subsequent  cItH  suit,  U. 

529. 
dismissal  of  suit  for  defects  in,  not  a  bar,  11.  718. 
pleading  an  estoppel  by  judgment,  11.  783-791. 
want  of  Jurisdiction  In  foreign  judgment,  11.  838. 
proper  pleas  to  action  on  sister  state  judgment,  il.  866. 
form  of  action  on  such  Judgment,  11  873. 
requisites  of  declaration  on  such  judgment,  11.  874. 

jurisdiction  need  not  be  alleged,  11  875. 
pleas  admissible  In  action  on  sister  state  judgment.  11  881-^93^ 

denyhig  jurisdiction,  11.  897,  898,  902. 
nil  debet  not  good  plea  to  action  on  federal  judgment,  U.  938. 
In  action  on  domestic  judgment,  11  964-9C7,  970-979. 

requisites  of  declaration,  il  964. 

declaring  on  judgment  of  Inferior  court,  11  965. 

averments  of  jurisdiction,  11  966,  967. 

defenses,  li.  970-979. 

plea  of  nul  tiel  record,  11  971. 

POINT  RESERVED, 

entry  of  Judgment  on,  notwithstanding  the  verdict,  1  16L 

•POLICE  REGULATIONS, 

of  foreign  countries,  not  enforced,  11  841. 
of  sister  states  not  enforced,  11  871. 

POWER, 

land  held  under  a,  when  bound  by  Judgment-lien,  L  436L 

POWER  OF  ATTORNEY, 

to  confess  judgment,  1  51.  01. 
to  assign  judgment,  11.  945. 
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PRACTICE, 

final  and  interlocutory  Judgments,  1.  20-49. 

orders  affecting  substantial  rights,  1.  22. 

Judgments  by  confession,  i.  5(^78w 

Judgments  by  default,  i.  79-95. 

when  default  may  be  entered,  1.  85,  86. 

entry  of  default  by  clerli,  i.  88. 

interlocutory  Judgment  in  default,  i.  89. 

assessment  of  damages  on  default,  i.  90,  91,  139. 

review  and  rerersal  of  Judgments  by  default,  1.  96. 

arrest  of  Judgment,  i.  90-105. 

rendition  and  entry  of  Judgments,  i.  106-125. 

supplying  lost  records,  i.  125. 

entry  of  Judgments  nunc  pro  tunc,  i.  126-137. 

amount  and  character  of  Judgment  ,1.  138-152. 

amendment  of  Judgments,  i.  153-169. 

decrees  against  infants,  i.  197. 

Joint  debtor  acts,  i.  208. 

notice  of  suit  to  defendant,  i.  220. 

defective  process  or  service,  effect  on  Judgment,  I.  223,  224. 

appearance  as  waiver  of  citation,  i.  225. 

attachment  of  non-resident's  property,  i.  229,  230. 

service  by  publication  of  summons,  1.  231,  281. 

collateral  impeachment  of  Judgments,  i.  245  et  seq. 

vacating  and  setting  aside  Judgments^  1.  297  et  seq. 

injunctions  against  Judgments,  i.  356-396. 

on  application  to  enjoin  Judgments,  i.  393. 

revival  of  Judgments  by  sci,  fa.,  i.'  482-499. 

actions  on  domestic  Judgments,  11.  958-985. 

set-off  of  mutual  Judgments,  ii.  1000-1005. 

ordering  entry  of  satisfaction  of  Judgment,  11.  1014. 

striking  off  fraudulent  entry  of  satisfaction,  11.  1016. 

PRE-EMPTION  RIGHT, 

not  bound  by  Judgment  lien,  i.  422. 

PREMATURE   ACTION, 

dismissal  of,  no  bar  to  new  suit,  11.  714. 

PRESUMPTIONS. 

In  favor  of  validity  of  Judgments,  1.  270. 

Jurisdiction  not  presumed  against  the  record,  1.  277. 

nor  when  the  proceeding  Is  special  and  statutory,  i.  270. 

nor  in  case  of  Judgments  of  Inferior  courts,  1.  282. 

in  favor  of  sister  state  Judgment,  11.  896. 

of  payment  of  Judgment,  from  lapse  of  time,  ii.  992-^94. 

PRINCIPAL  AND  AGENT, 

conclusiveness  of  Judgments  as  between,  11.  57& 
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PRINCIPAL  AND  SURETY, 

Judgment  against  one,  when  evidence  against  the  other,  iL  58&-6001 

PRIORITY  OF  JUDGMENT  LIENS, 
rules  for  determining,  i.  445  et  seq. 

PRIVATE  INTERNATIONAL  LAW, 
See  ''Foreign  Judgments." 

PRIVIES, 

cannot  impeach  Judgments  collaterally,  1.  260. 

who  are,  so  as  to  be  bound  by  Judgments,  11.  549  et  seq. 

PRIZE,  ADJUDICATION  OF, 

is  in  rem  and  unlTersolIy  binding,  iL  7d7,  814. 

PRIZE  COURTS. 

sentences  of,  conclusive,  11.  814-817. 

PROBATE  COURTS, 

Judgments  and  orders  of,  when  final,  1.  38. 

appointing  or  removing  executor,  1.  38. 

settling  accounts,  1.  38. 
power  to  enter  Judgment  nunc  pro  tunc,  1.  130. 
have  power  to  amend  their  records,  1.  161. 
Judgments  of,  not  impeachable  collaterally,  L  250. 
Jurisdiction  of,  when  presumed,  i.  284. 
power  of,  to  vacate  their  own  decrees,  i.  297. 
Judgments  of,  not  generally  liens,  1.  412. 
purchaser  at  probate  sale,  inceptive  title   of,  when  bound  by  Judgment* 

lien,  i.  422. 
conclusiveness  of  Judgments  of,  -  IL  633-G46. 

such  decrees  binding,  ii.  633. 

when  Impeachable  for  fraud,  iL  634. 

probate  of  a  will,  IL  635. 

concluslTeneas  of  i^robate  as  to  realty,  iL  638. 

effect  of  rejection  of  win,  IL  637. 

parties  bound  by  probate.  iL  638. 

construction  of  will,  ii.  638a. 

appointment  of  administrator,  11.  639. 
is  no  proof  of  death,  IL  640. 

allowance  or  rejection  of  claims,  11.  641. 

order  for  sale  of  land,  ii.  (H2. 

decree  of  distribution,  ii.  i^3, 

settlement  of  accounts,  ii.  644. 

appointment  of  guardian,  ii.  643. 

order  for  partition,  IL  646. 
adjudications  of,  are  in  rem,  iL  808. 
foreign,  adjudications  of,  11.  823. 
of  a  sister  state,  Judgments  conclusive,  IL  922. 

as  affecting  land  in  another  state,  IL  872. 
actions  on  decrees  of,  ii.  901. 
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PROCESS, 

service  of,  essential  to  valid  judgment  by  default,  I.  83. 

defects  in,  as  ground  for  reversing  judgment  by  default,  1.  83,  95. 

reference  to,  for  construction  of  ambiguous  judgment,  i.  123. 

when  part  of  judgment-roll,  i.  124. 

service  of,  upon  infants,  1*.  194. 

service  of,  essential  to  jurisdiction,  i.  220,  221. 

statutes  regulating  mode  of  service,  i.  222. 

defects  in,  when  fatal  to  jurisdiction,  1.  223. 

defects  in  service  of,  when  invalidate  judgment,  1.  224. 

appearance  as  a  waiver  of,  1.  225. 

ex-teiTitorial  service  of,  i.  228,  ii.  837,  905. 

publication  of,  i.  231. 

Irregular  or  defective  service  of,  no  ground  for  collateral  impeachment  of 
judgment,  i.  263. 

proceedings  founded  on  constructive  service  of,  presumptions  as  to  juris- 
diction, i.  281. 

irregular  or  defective,  as  ground  for  vacating  judgment,  i.  324. 

false  return  of  seinrice  of,  as  ground  for  enjoining  Judgment,  i.  877. 

scire  facias,  service  of,  1.  487. 

service  of,  in  proceedings  in  rem,  11.  794,  809. 

constructive  service  on  non-residents,  11.  900, 
on  residents,  11.  907. 
in  divorce  proceedings,  11.  925,  931. 

PRO  CONFESSO. 
decree  taken,  1.  19. 

is  interlocutory,  1.  28. 

not  taken  against  Infants,  1.  197. 

PROHIBITION, 

writ  of,  order  refusing,  when  final,  i.  32. 

PROPERTY  BOUND, 

designation  of,  in  judgment,  1.  117. 

by  attachment  against  non-resident,  1.  230,  11.  904. 

by  lien  of  judgment,  creditor  has  no  estate  in,  1.  400* 

cannot  be  changed  by  agreement  I.  403. 
by  lien  of  judgments  of  federal  courts,  i.  415. 
by  lien  of  judgments  generally,  i.  417  et  seq. 

"PROVIDENTIAL  CAUSE," 

as  ground  for  vacating  judgments,  1.  334  et  seq. 

PUBLIC  LANDS, 

locator's  interest  In,  when  bound  by  lien  of  judgment,  1.  422; 

PUBLICATION. 

of  process  against  non-resident,  i.  231,  Ii.  906. 
statutes  authorizing,  strictly  construed,  i.  232,  281, 
vacation  of  judgment  rendered  on,  i.  312. 
in  proceedings  in  rem,  11.  794,  809,  814. 

2  LAW  JUDG.-99 
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PUBLICATIOX— Cont'd. 

in  proceedings  in  foreign  courts.  iL  836. 
in  courts  of  another  state,  ii.  905-910. 
In  divorce  proceedings,  iL  925,  931. 

PUBGHASfiUa 

intervening,  not  prejudiced  by  amendment  of  Judgment,  I.  169. 

liolder  of  judgment-lien  not  a  "purchaser,*'  i.  400. 

not  cbarged  with  notice  of  Judgment-lien  when  names  are  erroneously 

given  in  docket  and  index,  i.  406. 
at  judicial  sales,  title  of,  when  bound  by  Judgment-lien,  i.  422. 
under  *ipxecutory  contract,  interest  of,  bound  by  lien  of  Judgment,  L  439. 
taking  pendente  lite,  bound  by  the  Judgment  iL  550. 
at  sherilTs  sale,  in  privity  with  sheriff,  11.  552. 
at  probate  sale,  not  in  privity  with  administrator,  IL  504. 
of  Judgments,  rights  of,  IL  948-957. 

Q 

QUASI  CONTRACTS, 

judgments,  when  may  be  considered  as,  L  11« 

QUASI  IX  REM, 

judgments  and  proceedings,  iL  793. 

QUOD  CASSETUR  BREVB, 
Judgment  of,  i.  13. 

QUOD  COMPUTET, 
judgment  of,  L  17. 

QUOD  PARTITIO  FIAT, 
Judgment  of,  1.  17. 

QUOD  RECUPERET, 
Judgment  of,  1.  13. 

R 

RAILROAD, 

when  bound  by  lien  of  Judgment  1.  419. 

RBAL.  ESTATE, 

what  interests  in,  bound  by  Judgment-lien,  L  417  et  seq. 

probate  of  will  conclusive  as  to,  11.  63G. 

probate  order  for  sale  of,  when  conclusive,  Ii.  642. 

partition  of,  in  probate  court  conclusive,  ii.  646. 

adjudications  upon  title  to,  when  conclusive,  ii.  647  et  seq. 

beyond  the  state,  not  affected  by  Judgment  11.  872. 

levy  of  execution  on,  does  not  satisfy  Judgment  il.  1006. 

REAL  PARTY  IN  INTEREST. 

bound  by  Judgment,  tliough  not  n-^minally  a  party,  ii   537. 
assignee  of  Judgment  is,  ii.  940,  951« 
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RECEIVER, 

order  fixing  compensation  of,  when  final.  1.  31a. 

order  appointing  a,  la  not  final,  i.  32. 

ordera  affecting,  when  final,  1.  32. 

injunction  against  Judgment  at  instance  of,  i.  359. 

appointment  of,  does  not  discharge  Judgment-liens,  1.  475. 

conclusive  effect  of  Judgment  on,  ii.  585a. 

RECORD, 

of  Judgment  by  confession,  i.  76. 

must  show  grounds  for  motion  in  arrest,  L  96-105. 

entry  of  Judgment  upon,  i.  110-113. 

form  and  contents,  i.  114-118. 
what  constitutes  the,  1.  124. 
supplying  lost  or  destroyed,  1.  125. 

chancery  has  no  Jurisdiction,  i.  125. 
entry  of  Judgments  on,  nunc  pro  tunc,  i.  126-137. 

record  must  furnish  necessary  evidence,  1.  135. 
when  amendable,  i.  153,  154. 

only  by  matter  of  record,  i.  165. 
Jurisdictional  averments  in,  1.  271. 

cannot  be  contradicted,  i.  273-276. 

no  presumption  against  the  record,  i.  277. 
unrecorded  deed  postponed  to  judgment  lien,  i.  446. 
estoppel  by,  see  "Res  Judicata." 

when  silent  or  ambiguous  as  to  points  decided  by  former  Judgment,  may 
be  aided  by  parol,' ii.  623-628. 

but  not  contradicted,  ii.  625. 
estoppel  by,  necessity  of  pleading,  ii.  783-789. 
foreign  Judgments  not  records,  ii.  847. 
Judgments  of  a  sister  state  are,  ii.  854-858. 
from  another  state,  how  authenticated,  ii.  876-879. 

incompleteness  of,  as  defense  to  action,  ii.  886. 

Jurisdictional  recitals  may  be  contradicted,  IL  001« 

reciting  appearance  by  attorney,  Ii.  903. 

of  inferior  court,  proof  of,  ii.  937. 
assignment  of  Judgment  on  the,  11.  946. 
lost  or  destroyed,  action  on,  ii.  069. 
entry  of  satisfaction  on,  ii.  1014,  1015. 
striking  off  fraudulent  entry  of  satisfaction,  ii.  1016. 

RECOUPMENT, 
See  *'Set-Oflf." 

RECURRING  LIABILITY, 

successive  recoveries  on,  ii.  747. 

REFERENCE, 

decree  ordering  a,  when  final,  i.  44. 

REFORMATION  OF  JUDGMENT, 
See  "Amendment" 
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REGISTERS, 

of  U.  S.  laud  department,  decisions  of,  when  conclusive,  ii.  530. 

RELEASE, 

of  lien  of  judgment,  i.  481. 

as  defense  to  sci.  fa.  to  revive,  I.  4M. 

RELICTA  VERIFIOATIOXE, 

judgment  on  confession,  i.  15,  50. 

RELIEF  IN  EQUITY  AGAINST  JUDGMENTS, 
See  "Injunction." 

REMAINDER, 

estate  in,  bound  by  judgment-lien,  1.  42S. 

owner  of,  when  bound  by  judgment  though  not  made  a  party,  IL  554, 

661. 

REMITTITUR, 

curing  excessive  judgment  by,  L  138,  159. 

REMOVAL  OF  CAUSE, 

order  for,  when  final,  L  37. 

pendency  of  motion  for,  prevents  entry  of  default,  1.  88. 

terminates  jurisdiction  of  court  a  quo,  1.  243. 

REMOVAL  OF  PAUPER, 

order  for,  is  adjudication  in  rem,  il.  805. 

RENDITION  OF  JUDGMENT  (See  also  "Entry  of  Judginentir')^ 
defined,  and  distinguished  from  entry,  i.  100. 
power  and  duty  of  court,  i.  107. 

enforcement  by  mandamus,  i.  107. 
application  and  order  for  judgment,  i.  108. 
signature  of  judge,  i.  109. 
form  and  contents  of  judgment,  1.  114-118. 
against  joint  defendants,  i.  120. 
in  federal  courts,  i.  125a. 
judgment  is  conclusive  evidence  of  the  fact  of,  IL  GOi. 

RENT, 

recovery  of,  in  separate  Installments,  ii.  740. 

REPLEADER, 

judgment  of,  i.  16. 

REPLEVIN, 

surety  in,  bound  by  judgment  against  principal,  Ii.  587, 
conclusiveness  of  judgment  in,  ii.  671. 
proceedings  in,  are  not  in  rem,  ii.  801. 

REPRESENTATIVES, 

legal,  right  to  apply  for  vacation  of  judgment.  1.  816. 

REPUTATION. 

facts  provable  by,  are  also  provable  by  a  judgment  between  strangers, 
ii.  600. 
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BBS  JUDICATA, 

plea  of.  is  a  nieritoiious  not  a  technical  defense,  1.  349. 

origin  and  general  principles  of  doctrine  of,  11.  500-507. 

basis  of  the  doctrine,  li.  500. 

in  the  Roman  law,  ii.  501. 

In  modern  European  law,  11.  502. 

In  Anglo- American  jurisprudence,  11.  503. 

general  rules  stated,  11.  504. 

Judgment  can  be  nothing  less  than  conclusive,  ii.  505. 

difference  between  conclusiveness  of  Judgment  and  bar  by  former 
recovery,  ii.  506. 
what  Judgments  are  conclusive,  ii.  508-515. 

character  of  the  adjudication,  li.  508. 

not  collusive  or  simulated  judgments,  11.  608. 

Judgment  must  be  iinal.  Mi.  509.^ 

effect  of  pending  appeal,  ii.  510. 
reversed  judgment  no  bar,  11.  511. 

not  affected  by  motion  for  new  trial,  11.  512, 

voidable  and  void  Judgments,  11.  513. 

judgment  binding  though  erroneous,  ii.  514. 

in  actions  of  nullity,  ii.  515. 
as  dependent  on  character  of  the  court,  11.  51(>-638. 

judgment  must  be  rendered  by  lawful  court,  ii.  510. 

de  facto  courts,  11.  516. 

quasi-Judicial  bodies,  11.  516. 

courts  of  equity,  11.  517. 

decrees  in  equity  binding  at  law  and  vice  versa,  11.  518. 

probate  adjudications,  11.  519. 

judgments  of  federal  courts,  11.  520. 

courts  of  admiralty,  11.  521. 

Inferior  courts,  11.  522. 

ecclesiastical  courts,  11.  523. 

courts-martial,  11.  524. 

military  tribunals,  11.  525. 

award  of  arbitrators,  11.  526. 

decisions  of  appellate  courts.  11.  527. 

judgments  given  by  divided  court,  ii.  528. 

criminal  sentences  not  evidence  in  civil  issues,  Ii.  629. 

decisions  of  U.  S.  land  department  ii.  530. 

rulings  of  government  officers,  ii.  531. 

boards  of  municipal  officers,  11.  532. 

judgments  conclusive  on  habeas  corpus,  11.  533. 
of  the  persons  concluded  by  judgments,  li.  534-608. 

parties  and  privies,  il.  534. 

judgment  as  estoppel  against  United  States  or  a  state,  11.  534a. 

persons  under  disabilities,  il.  535. 

party  bound  only  in  the  capacity  in  which  he  appears^  li  536. 

nominal  and  real  parties,  11.  537. 
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RES  JUDICATA— CJonrd. 

use  plaintiff,  ii.  53S. 

stranger  promoting  the  litigation,  ii.  530. 

person  assuming  the  defense,  11.  540. 

person  submitting  his  interest  is  bound,  il.  541* 

-witnesses,  il.  542. 

effect  of  additional  parties,  ii.  543. 

effect  of  severance  as  to  parties,  ii.  544. 

one  plaintiff  sulMg  for  many,  11.  545. 

unknown  owners,  11.  546. 

evidence  to  Identify  parties,  ii.  547. 

estoppel  must  be  mutual,  11  548. 

what  constitutes  privity,  ii.  549. 

purchaser  pendente  lite,  Ii.  550. 

mortgagor  and  mortgagee.  11.  551. 

sheriff  and  his  vendee,  11.  552. 

co-tenants,  ii.  553. 

remaindermen,  ii.  554. 

parties  to  negotiable  paper,  ii.  555. 

husband  and  wife,  ii.  556. 

guardian  and  ward,  ii.  557. 

decedent  and  heir,  ii.  558. 

decedent  and  representatives,  11.  559. 

administrator  and  heir  or  devisee,  ii.  560. 

executor  and  legatee,  11.  561. 

successive  administrators,  11.  562. 

principal  and  ancillary  administrator,  ii.  563. 

executor  and  ancillary  administrator,  ii.  563. 

two  executors  appointed  in  different  states.  11.  568. 

administrator  and  probate  purchaser,  ii.  564. 

co-heirs  or  distributees,  11.  565. 

surviving  partner  and  executor  of  deceased,  Ii.  560. 

warrantor  and  warrantee,  il.  567. 

defenses  open  to  warrantor,  ii.  568. 

requisites  of  notice  to  warrantor,  ii.  669. 

warrantor  must  have  opportunity  to  defend,  II.  570. 

effect  of  judgment  when  warrantor  not  notified,  il.  57L 

warrantor  of  chattels,  ii.  572. 
indemnitors,  11.  573. 
actions  on  indemnity  bonds,  11.  578. 
I)ersons  responsible  over,  il.  574. 
Judgment  against  city  as  evidence  In  action  against  person  UaUe 

over,  11.  575. 
intervening  claimants,  11.  .576b 
landlord  and  tenant.  11.  577. 
principal  and  agent,  ii.  578. 
master  and  servant  ii.  579. 
officer  and  deputy,  ii.  580. 


INDEX.  1575 

[The  flffuroi  Indicate  the  sectloa,  the  letters  (1  and  il)  the  volume.] 

RES  JUDICATA— C6nt'd. 

bailor  and  bailee,  11.  581. 

successors  in  otiice,  11.  582. 

corporation  and  stockholders,  11.  583. 

corporation  and  bondholders,  11.  583a. 

municipal  corporation  and  tax-payers,  11.  584. 

trustee  and  cestui  que  trust,  11.  585. 

principal  and  Biu*ety,  11.  586. 

sureties  on  bonds  given  in  legal  proceedings,  11.  587* 

sureties  of  sheriffs  and  constables,  11.  588. 

sureties  of  deputy  officers,  11.  588. 

sureties  of  executors  and  administrators,  ii.  589. 

sureties  of  guardians,  11.  590. 

actions  between  sureties  for  contribution,  11.  591. 

principal  and  guarantor,  11.  592. 

garnishees,  11.  593. 

judgment  against  garnishee  not  conclusive  as  to  amount  of  debt,  11. 

594. 
right  of  garnishee  to  question  legality  of  prior  proceedings,  IL  595. 
as  between  garnishee  and  assignee  of  claim,  IL  596. 
as  between  garnishee  and  stranger,  11.  597. 
foreign  judgment  against  garnishee,  11.  598. 
effect  of  judgment  as  between  co-defendants,  11.  599. 
judgments  do  not  bind  strangers,  11.  600. 

exception,  courts  of  exclusive  jurisdiction,  11.  60L 

exception  as  to  judgments  in  rem,  11.  602. 

principle  of  stare  decisis,  11.  603. 

judgment  as  evidence  of  its  own  existence,  It  604. 

judgment  as  evidence  of  relation  of  debtor  and  creditor,  U.  605. 

judgment  as  evidence  of  facts  provable  by  general  reputation,  11. 
006. 

judgment  as  link  in  chain  of  title,  11.  607.  . 

judgment  as  an  admission,  11.  608.  j 

what  points  and  questions  are  concluded,  11.  609-632. 

scope  of  the  estoppel,  11.  609.  ' 

four  identities  required,  11.  610. 

matters  Incidentally  considered,  11.  611. 

Inferences  from  the  judgment,  11.  612. 

necessary  conditions  to  the  adjudication,  11.  613. 

what  constitutes  the  "matter  in  Issue,"  11.  614. 

points  necessary  to  warrant  the  judgment,  11.  615. 

points  in  issue  but  not  decided,  11.  616. 

points  not  in  issue,  11.  617.  | 

matters  which  could  not  have  been  adjudicated,  U.  618L 

judgment  on  matters  not  presented.  11.  619. 

claims  withdrawn  or  withheld,  11.  620. 

entire  demand  cannot  be  severed,  11.  621. 

facts  assumed  or  admitted,  11.  622. 
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RES  JUDICATA— Oonrd. 

evidence  to  identify  points  adjudged,  11.  623^632. 

parol  evidence  admissible,  ii.  624. 

record  cannot  be  contradicted,  11.  625. 

parol  evidence  not  admissible  to  enlarge  the  estoppel,  IL  626. 

general  declaration  or  pleas,  11.  627. 

parol  evidence  to  escape  the  estoppel,  li.  628. 

burden  of  proof,  11.  629. 

what  species  of  evidence  receivable,  IL  630. 

question  of  law  or  fact,  11.  631. 

Inconsistent  positions  In  court,  11.  632. 
conclusiveness  of  probate  adjudications,  11.  633-646. 

(See  "Probate  Courts.") 
distinctive  rules  as  to  ejectment  and  other  real  actions,  II.  G47-66S. 

common  law  rules  as  to  real  actions,  11.  647. 

common  recovery,  il.  648. 

writ  of  entry,  11.  649. 

ejectment  at  common  law,  11.  650. 

ejectment  on  equitable  title,  11.  651. 

In  actions  for  mesne  profits,  ii.  652. 

confession  of  judgment  In  ejectment,  11.  653. 

successive  judgments  In  ejectment  made  conclusive  by  statutes,  il. 
654. 

modem  actions  for  realty,  11.  655. 

after-acquired  title  not  barred,  11.  656. 

Judgment  In  trespass,  IL  657. 

not  conclusive  in  subsequent  ejectment  il.  65& 

trespass  to  try  titles,  11.  659. 

Judgment  in  partition,  11.  660. 

parties  bound  by  partition,  11.  661. 

landlord's  action  for  recovery  of  possession,  IL  661a. 

action  for  use  and  occupation,  ii.  662. 

forcible  entry  and  detainer,  11.  663. 

action  to  quiet  title,  11.  664. 

dower  proceedings,  11.  665. 

foreclosure  suits,  11.  606. 

award  of  arbitrators  upon  title  to  land,  11.  667. 

bankruptcy  proceedings,  IL  668. 
Judgments  in  personal  actions,  ii.  669-672. 

trespass,  11.  669. 

trover,  11.  670. 

replevin,  II.  671. 

detinue,  ii.  672. 
former  recovery  as  a  bar,  see  "Former  Recovery.'* 
Judgment  in  one  of  a  series  of  successive  actions  as  evidence  In  tbe  next. 

li.  750. 
successful  defense  to  one  of  a  series  of  actions  conclusive  as  to  all.  li. 
751. 
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RES  JUDICATA— Cont'd. 

defenses  and  counterclaims  cut  off  by  judgment  fof  plaintiff,  il.  754-7G0. 

necessity  of  pleading  former  Judgment,  ii.  783-788. 

Judgments  in  rem,  ii.  792-812. 

conclusiveness  of  foreign  Judgments,  see  "Foreign  Judgments." 

foreign  judgment  does  not  merge  cauae  of  action,  ii.  847. 

conclusiveness  of  Judgments  from  a  sister  state,  ii.  85;{-806. 

federal  Judgments  conclusive  in  the  state  courts,  iL  938. 

abspondbat  ouster, 

judgment  of,  i.  18. 

is  interlocutory,  i.  29. 
when  to  be  entered,  i.  89. 

RESPONSIBLE  OVER, 

persons  who  are,  bound  by  Judgment  against  indemnitee,  ii.  567-575. 

RESTRAINING  JUDGMENTS, 
See  "Injunction." 

RESULTING   TRUST, 

when  bound  by  judgment-lien,  1.  434. 

RETRAXIT, 

judgment  of,  i.  15. 

bars  second  action,  il.  700. 

RETROACTIVE  LAWS, 

cannot  validate  a  void  judgment,  i.  218. 
cannot  authorize  vacation  of  existing  Judgments,  1.  298. 
affecting  lien  of  existing  Judgments,  i.  399,  4(J3. 

allowing  plea  of  statute  of  limitations  to  action  on  foreign  Judgment, 
when  valid,  Ii.  892. 

RETURN, 

of  service,  false,  ground  for  enjoining  Judgment,  i.  377* 

REVERSAL  OP  JUDGMENT, 
when  a  final  Judgment,  i.  34. 
of  Judgment  by  confession,  i.  77. 
of  judgment  by  default,  i.  95. 

joint  judgment,  void  as  to  one,  must  be  reversed  as  to  all,  L  211« 
destroys  its  effect  as  res  Judicata,  ii.  511. 

or  as  a  bar  to  second  suit,  ii.  683. 
effect  on  assignee  of  Judgment,  ii.  955. 

REVERSION, 

estate  in,  bound  by  judgmeut-llen,  i   428. 

owner  of,  when  bound  by  Judgment  though  not  Joined  as  a  party,  Ii. 
554.  661. 

REVIEW, 

of  order  setting  aside  Judgment.  1.  354. 

REVIEW,  BILL  OF, 

vacation  of  decrees  by  means  of,  i.  301. 
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KEVIVAL  OF  JUDGMENTS  (See  also  **Scire  Facias"), 
failure  to  revive  l)ostpone8  lien,  1.  458. 
by  motion  or  suit,  1.  482. 
by  scire  facias,  1.  4S2a  et  seq. 

ROMAN  LAW, 

doctrine  of  res  Judicata  In,  li.  501. 

judgments  not  conclusive  on  strangers,  11.  600l 

RULES, 

defined,  L  1. 
rule  nisi,  1.  18. 
conclusiveness  of,  11.  691.  692. 

s 

SALE, 

under  junior  judgment,  effect  on  elder  Hen,  1.  459. 

under  execution,  discbarges  lien  of  judgment,  1.  479. 

by  order  of  probate  court,  when  conclusive,  11.  042. 

action  for  price  of  goods  and  cross-action  for  breach  of  warranty,  IL  768L 

decrees  for.  when  In  rem,  11.  811. 

sale  and  assignment  of  judgments,  11.  940-957. 

on  execution,  satisfies  judgment,  ii.  1010. 

SATISFACTION  OF  JUDGMENT, 

as  ground  for  relief  against  It  In  equity,  i.  390. 
as  defense  to  scire  facias  to  revive,  1.  493. 
by  payment  by  judgment-debtor,  11.  986-991. 

to  whom  payment  may  be  made,  11.  980. 

medium  of  payment,  IL  987. 

tender,  li.  988. 

payment  of  less  than  whole  amount,  ii.  989. 

evidence  of  payment,  11.  990. 

keeping  judgment  alive  after  payment,  11.  991. 
presumption  of  payment  from  lapse  of  time,  11.  992-994. 

common  law  presumption,  11.  992. 

evidence  to  rebut  presumption.  11.  993. 

lapse  of  less  than  twenty  years,  11.  994. 
payment  by  joint  party  or  third  person,  li.  995-999. 

parties  jointly  liable,  ii.  995. 

payment  by  surety,  11.  996. 

release  of  garnishee  by  payment  of  principal  judgment,  IL  907. 

payment  by  sheriff,  ii.  998. 

payment  by  stranger,  ii.  999. 
by  set-off  of  mutual  judgmenta^  U.  1000-100^ 
by  proceedings  on  final  process.  U.  1006-1013. 

levy  on  real  estate,  ii.  1006. 

levy  on  personalty,  11.  1007. 

satisfnction  by  levy  is  not  absolute,  11.  1008. 

release  of  property  on  forthcoming  bond,  IL  IOOOl 
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SATISFACTION  OF  JUDGMENT— Ctonl'd. 
sale  on  execution,  11.  1010. 
taking  defendant  on  ca.  sa.,  11.  1011. 
discharge  of  defendant  from  custcdy,  11.  1012. 
cumulatlye  Judgments,  11.  1013. 
entry  of  satisfaction  on  tbe  record,  11.  1014-1017. 
entry  when  ordered,  11.  1014. 
nature  and  effect  of,  11.  1015. 
striking  ofT  mistaken  or  fraudulent  entry,  11.  lOlQ. 
release  and  discharge  of  judgment,  11.  1017. 

SCIRE  FACIAS, 

Judgment  on,  when  enjoined,  1.  358. 
revival  of  judgments  by,  i.  482-499. 

nature  and  functions  of  writ,  1.  482a. 

not  a  new  suit,  1.  482. 

venue  of  action,  1.  483. 

right  to  sue  out,  1.  484. 

time  of  issuing,  1.  485. 

pleadings,  i.  480. 

service  of  writ,  1.  487. 

parties  plaintiff,  1.  488. 

parties  defendant,  1.  489. 

Judgment  against  decedent,  L  490. 

joint  defendants,  1.  491. 

terre-tenants,  1.  492. 
defenses  to,  1.  493. 

payment,  release,  set-off,  1.  494. 

discharge  in  bankruptcy,  1.  495. 

Invalidity  of  original  judgment,  L  496b 

collateral  agreements,  1.  497. 
Judgment  on  sci.  fa.,  1.  498. 
practice  in  Pennsylvania,   1.  409. 
assignee  of  Judgment  may  sue  out,  11.  951. 

SCOTCH  LAW, 

on  the  subject  of  foreign  judgments,  11.  832. 

SEAL, 

assignment  of  judgment  need  not  be  under,  11.  945. 

SEAL  OF  COURT, 

must  be  attached  to  exemplification  of  foreign  judgment,  U.  849l 
attached  to  copy  of  record  from  another  state,  ii.  878. 

SELLER  OF  GOODS, 

when  bound  by  Judgment  against  purchaser,  11.  572. 

SENTENCE, 

of  prize  court,  conclusive,  11.  814-817. 

SEPARATE  ESTATE, 

of  married  woman,  judgments  upon  contracts  relating  to,  1.  191* 
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SERVANT, 

Judgment  agalDSt,  when  binds  master,  li.  579. 

wrongfully  discharged,  suit  for  wages,  when  bars  further  recovery,  UL 
752. 

SERVICE  (See  also  "Process"), 

false  return  of,  ground  for  enjoining  Judgment  i.  377. 

of  writ  of  sci.  fa.  to  revive,  i.  487. 

of  process,  in  proceedings  in  foreign  courts,  IL  83G,  837. 

in  courts  of  a  sister  state,  ii.  905-010. 

in  divorce  proceedings,  li.  925,  931. 

SET-OFF, 

opening  Judgment  to  let  in  plea  of,  i.  349. 

Injunction  against  Judgment  as  a  means  of  securing,  1.  SOL 

no  defense  to  sci.  fa.  on  Judgment,  i.  494. 

merger  of,  in  Judgment,  ii.  673. 

when  cut  ofl:  by  former  Judgment  for  plaintiff,  li.  761. 

submission  of  all  matters  in  difference,  li.  762. 

one  claim  cannot  be  used  both  as  set-off  and  as  cause  of  action,  IL 
763. 

counterclaim  not  adjudicated  is  not  barred,  ii.  7G4. 

voluntary  allowance  of,  not  conclusive,  li.  765. 

cross-claims  may  be  reserved,  li.  767-769. 
of  Judgment  against  assigned  Judgment,  11.  954. 
of  mutual  Judgments,  li.  1000-1005. 

power  to  order,  li.  1000. 
'  Judgments  of  different  com*ts,  11.  1001. 

where  the  motion  should  be  made,  ii.  1002. 

moving  party  must  be  real  owner  of  Judgment,  IL  lOOSi 

mutuality  of  parties  required,  li.  1001. 

requisites  of  Judgment  to  be  set  off,  it  1005. 

SETTING  ASIDE  JUDGMENTS, 
See  "Vacating  Judgments." 

SETTLEMENT, 

of  pauper,  adjudication  upon,  is  in  rem,  11.  805. 

SEVERANCE, 

of  cause  of  action,  rule  against,  11.  734. 

SHERIFF, 

Judgment  against,  evidence  in  suit  on  indemnity  bond.  ii.  573. 

not  in  privity  with  deputy,  ii.  580. 

sureties  of,  when  bound  by  Judgment  agaiuM,  ii.  588. 

when  authorized  to  receive  payment  of  jiJBgment,   li.  986. 

can  receive  nothing  but  money,  11.  987. 
paying  Judgment,  when  entitled  to  subrogation,  it  998. 

SHERIFF'S  SALE, 

Inceptive  title  of  purchaser  at,  when  bound  by  lien  of  Judgment,  L  422. 
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SICKNESS, 

of  part^',  as  ground  for  vacating  Judgment,  1.  338. 

of  counsel,  i.  339. 
as  gi'onnd  for  enjoining  Judgment,  1.  383. 

SIGNING  JUDGMENT, 

defined  and  explained,  i.  109. 

SISTER  STATE, 

judgments  of  courts  of  a,  see  "Interstate  Law." 

SLANDER, 

action  for,  barred  by  previous  recovery  in  malicious  prosecution,  IL  739. 

SLAVE, 

judgment  against,  void,  i  187. 
'  judgment  upon  status  of,  not  in  rem,  il.  806. 

SOVEREIGNTY, 

territorial  limits  of,  i.  227. 

over  property  witbin  tlie  state,  il.  904. 

SPECIAL  VERDICT, 

inconsistent  with  general,  judgment  on,  1.  186. 

SPEC^IALTY, 

judgment  is  not  a,  1.  6. 

assignment  of  judgment  need  not  be  by,  U.  945. 

SPLITTING  CAUSES  OF  ACTION, 
tbe  rule  against,  ii.  734  et  seq 

STARS  DECISIS, 

application  of  principle  of,  ii.  603. 

STATE, 

estoppel  by  judgment  against,  ii.  534a. 

judgments  of  one,  in  courts  of  another,  see  "Interstate  Law.* 

STATE  COURTS, 

judgments  of,  not  vacated  by  federal  courts,  i.  297a. 
cannot  review  or  annul  federal  judgments,  i.  297a. 
proceedings  In,  not  enjoined  by  federal  courts,  I.  360. 
cannot  enjoin  judgments  of  federal  courts,  i.  360. 
not  foreign  to  each  other,  under  the  constitution,  ii.  854-857. 
federal  Judgments  conclusive  In  the,  ii.  938. 
federal  judgment  as  foundation  for  creditor^  bill  in,  ii.  938b» 
judgments  of,  in  the  federal  courts,  ii.  938c. 
jurisdiction  may  be  questioned,  ii.  939. 
lis  pendens  as  between  federal  and  state  courts,  if.  939a. 
effect  given  to  judgments  of  territorial  courts,  ii.  939b. 
of  courts  of  Indian  nations,  ii.  939c. 

STATEMENT  OF  INDEBTEDNESS, 
See  ^'Confession  of  Judgment" 
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STATUS  OF  PARTIES, 

as  affecting  validity  of  judgments,  i.  187-214. 
adjudications  upon,  are  in  rem,  it  792,  803. 

« 

STATUTE    OF    FRAUDS, 
See  "Fraud." 

STATUTE  OF  LIMITATIONS. 
See  "Limitations,  Statute  of." 

STATUTES, 

when  judgments  are  contracts  within  the  meaning  of,  L  IL 

authorizing  confession  of  judgment,  i.  5(M>2. 

giving  double  damages,  recovery  upon,  i   149. 

removing  disabilities  of  coverture,  L  191,  192. 

defining  jurisdiction  of  courts,  i.  216. 

cannot  retroactively  confirm  a  void  judgment,  L  2i8. 

dispensing  with  citation,  i.  221. 

regulating  mode  of  citation,  1.  222. 

authorizing  constructive  service,  sti'ictly  construed,  I.  232. 

joint  debtor  acts,  i.  235,  230,  iL  914. 

constitutionality  of,  reviewable  on  habeas  corpus,  i.  257. 

authorizing  special  proceedings,  record  must  show  jurisdiction,  L  279. 

cannot  authorize  vacation  of  existing  judgments,  i.  298w 

regulating  the  vacation  of  judgments,  1.  311,  334. 

Judgment-liens  created  by,  1.  398. 

retroactively  affecting  judgment-liens,  i.  399. 

fixing  date  when  judgment-lien  attaches,  1.  443. 

dormant  judgment  acts,  i.  462. 

retroactively  abridging  duration  of  judgment-liens,  1.  463. 

relative  to  probate  of  wills,  ii.  635-638. 

regulating  effect  of  judgments  in  ejectment,  ii.  e.vl,  655. 

of  congress,  regulating  interstate  law  of  judgments,  ii.  854. 

regulating  authentication  of  foreign  judgments,  ii.  876-879. 

authorizing  divorce  on  constructive  notice,  ii.  925-932. 

directing  mode  of  assigning  judgments,  not  exclusive,  ii.  946. 

regulating  jurisdictional  averments  in  actions  on  judgments,  iL  967. 

STAY  OF  EXECUTION, 

when  postpones  lien  of  Judgment,  1.  457. 

STOCKHOLDERS, 

when  bound  by  judgment  against  corporation,  ii.  5S3. 

nonresident  stockholders  of  domestic  corporation,  ii.  910a. 

STRANGERS, 

collateral  impeachment  of  judgment  by,  i.  2G0. 
inipeaching  judgment  for  fraud  and  collusion,  1.  293-295. 
applying  for  vacation  of  judgment,  i.  317. 
applying  for  injunction  against  judgment  i.  359. 

may  be  bound  by  a  Judgment  when  they  have  assumed  tbe  prooecution 
or  defense,  iL  539,  5ri0. 
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STRANGERS— Cont'd. 

Judgments  as  evidence  for  or  against,  ii.  60O-608. 

bound  by  judgments  in  rem,  ii.  795. 

paying  judgment,  right  to  subrogation,  ii.  995-999. 

SUBJBCT-MATTER, 

JuriBdiction  of  the,  1.  240. 

Jurisdiction  of,  in  admiralty  cases,  11.  814,  818. 

SUBROGATION, 

of  stranger  paying  Judgment,  Ii.  995-999. 

SUBSTANTIAL  RIGHTS, 

orders  affecting,  are  appealable,  1.  22,  32. 

SUCCESSIVE  LIABILITIES, 

successive  recoveries  on,  U.  747. 

SUIT, 

See  "Action." 

SUMMARY  PROCEEDINGS, 

Judgments  in,  must  show  jurisdiction,  1.  280. 
effect  of  judgment  in  dispossess  proceedings,  ii.  6Gla. 
conclusiveness  of  judgments  In,  11.  689. 
foreign  judgments  in,  not  enforced,  ii.  839. 

to  obtain  cancellation  of  fraudulent  entry  of  satisfaction  of  judgment,  IL 
1016. 

SUMMONS  (See  also  '^Process'*), 

amount  indorsed  on,  as  limit  of  recovery  on  default,  1.  140. 
service  of,  on  infants,  L  194. 
service  of,  essential  to  jurisdiction,  1.  220.  221. 
defective  service  of,  when  invalidates  Judgment,  L  224. 
appearance  as  a  waiver  of,  i.  225. 
ex-territorial  service  of,  i.  228,  ii.  837,  905. 
publication  of,  i.  231. 

irregular  or  defective  service  of,  no  ground  for  Impeaching  judgment  col- 
laterally, i.  203. 
false  return  of  service  of,  as  ground  for  enjoining  ju(1;j:iuent,  L  377. 
service  of,  in  proceedings  in  foreign  courts,  11.  83G. 

SUNDAY, 

Judgments  rendered  on,  void,  1.  182. 

SUPPLEMENTARY  PROCEEDINGS, 

in  state  court,  on  judgment  of  federal  court,  11.  938b. 

SURETY, 

injunction  against  judgment  at  instance  of,  1.  359. 

when  bound  by  judgment  against  principal,  ii.  580-590. 

taking  assignment  of  judgment,  Ii.  941. 

paying  judgment  against  priucii.al,  when  subrogated,  ii.  996. 
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SURPRISE, 

as  ground  for  Tacating  judgments,  L  336. 
as  ground  for  enjoining  judgments^  L  382. 

SURROGATE, 

See  "Probate  Courts." 

SUSPENSION  OF  JUDGMENT-LIENS, 
causes  for,  L  469-^81. 

TAX    JUDGMENT. 

use  of  figures  to  designate  amount,  1.  118. 

not  Impeachable  collaterally,  L  247. 

presumption   of  jurisdiction   in,   i.   279. 

lien  of  judgment  on  equity  of  redemption  from  tax  sale,  1.  434. 

purchaser  under,  whether  in  priylty  with  the  previous  title,  IL  552L 

conclusive  in  action  for  taxes  of  succeeding  year,  IL  750. 

effect  of,  as  judgments  In  rem,  U«  809. 

TAX  PAYERS, 

when  bound  by  judgment  against  county,  ii.  584. 

TAXES, 

lien  of,  may  be  made  paramount  to  all  others,  i.  448. 
levy  of,  to  pay  judgment  against  muuicipniity,  ordered  by  mandamus,  11. 
985a. 

TECHNICAL  DEFENSES, 

do  not  juiitify  vacation  of  judgment,  1.  349. 

TENAN'T, 

estate  of,  when  bound  by  judgment-lien,  1.  429. 

for  life,  judgment  against,  conclusive  on  remaindermen,  11.  55Ai 

when  bound  by  judgment  against  landlord,  IL  57?. 

TENANTS  IN  COMMON, 

lien  of  judgments  against,  i.  430. 
no  privity  between,  ii.  553. 

TENDER, 

amount  of  recovery  in  case  of,  1.  144. 
does  not  satisfy  judgment,  ii.  988. 

TERM  OF  COURT, 

amendment  of  judgments  during,  i  153. 
when  judgments  are  amendable  after,  i.  154. 
time  and  place  of  holding  court,  i.  177. 
judgments  rendered  in  vacation,  i.  179. 
judgments  rendered  after  expiration  of.  L  18a 
jurisdiction  lost  by  expiration  of,"  i.  243. 
vacation   of  judgment   during,  i.   305. 

after  the  term,  i.  306. 
-when  Men  of  Judgment  relates  to  beginning  of,  L  441,  442. 
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TERMS, 

imposition  of,  on  vncating  judgment,  i.  352. 
en  enjoining  Judgment,  i.  394. 

TERUE  TENANTS, 

notice  to,  of  proceeding  to  revive  Judgment,  1.  487. 
Joinder  of,  in  sci.  fa.  to  revive  Judgment,  i.  492. 

TERRITORIAL   COURTS, 

effect  to  be  given  to  Judgments  of,  in  state  and  federal  courts,  il.  939b. 
courts  of  District  of  Columbia,  11.  939b. 

TEST  CASES, 

conclusive  effect  of  Judgment  in,  ii.  545,  704. 

THIRD  PERSONS, 

collateral  impeachment  of  Judgments  by,  1.  260. 

may  impeach  Judgment  for  fraud  and  collusion,  1.  293-296. 

applying  for  vacation  of  Judgment,  i.  317. 

rights  of,  as  affected  by  setting  aside  Judgment,  1.  355. 

applying  for  injunction  against  Judgment.  1.  359. 

not  chargeable  with  notice  of  Judgment-lien  when  names  are  erroneously 

given  in  docket  and  index,  1.  400. 
may  be  bound  by  Judgment  when  they  have  assumed  the  prosecution  or 

defense,  ii.  539,  540. 
Judgments  as  evidence  for  or  against,  11.  600-(M)8. 
when  bound  by  probate  adjudications,  11.  638. 
bound  by  Judgments  In  rem,   ii.   795. 
equities  of,  as  against  assignee  of  Judgment,  11.  956. 
paying  Judgment,  right  to  subrogation,  il.  995-999. 

TIME, 

of  holding  court,  when  material  to  validity  of  Judgments,  i.  177. 

Judgments  rendered  on  non-Juridical  days,  1.  182. 

of  applying  for  vacation  of  Judgment,  i.  305  et  seq. 

when  fractions  of  a  day  considered  for  purpose  of  determining  priority  ol 

lien,  i.  450,  451. 
presumption  of  payment  of  Judgment  from  lapse  of,  il.  992-994. 

TITLE, 

by  Judgment,  1.  4. 

species  of,  bound  by  Judgment-lien,  1.  417  et  seq. 

title  held  in  trust,  1.  421. 
after-acquired,  bound  by  lien  of  prior  Judgment,  1.  432. 
equitable,  lien  of  Judgment  on,  1.  433-437. 

of  parties  to  executory  contract  of  sale,  lien  of  Judgments  on,  1.  488,  439. 
warrantor  of.  bDund  by  Judgment  against  warrantee,  11.  567-572. 
Judgment  as  link  in  chain  of,  11.  607. 
to  land,  when  bound  by  Judgment  in  ejectment,  11.  647. 
not  bound  by  Judgment  in  trespass,  11.  (557. 
bound  by  Judgment  in  partition,  ii.  600. 
not  adjudicated  in  forcible  entry  and  detainer,  11.  663. 
2  LAW  JUDG.-lOO 
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TITLE— ContU 

bound  b3'  action  to  quiet  title,  U.  6&k, 

award  of  arbitrators  may  be  conclusiTe  of,  ii.  067. 

to  chattels,  when  adjudicated  in  trespass,  etc.,  ii.  UOd-072. 

not  presented  by  defendant,  is  still  barred  by  the  judgment.  U.  755. 

passing  with  assignment  of  judgment,  IL  i>48. 

TOUTS, 

judgments  upon,  are  not  contracts,  1.  9. 

judgment  cannot  be  confessed  for  claims  founded  on.  i.  00. 

judgment  by  default  for,  assessment  of  damages,  1.  89,  90. 

judgment  against  joint  defendants  iu  actions  for,  L  207. 

action  upon,  when  bars  action  of  contract  ii.  729. 

entire  claims  founded  on,  must  be  sued  in  one  action,  IL  738L 

distinct  injuries  from  same  tort  ii  740. 

distinct  trespasses,  ii.  741. 

continuing  damages  from.  U.  742. 
joint  not  merged  by  recovery  against  one  defendant  Ii.  777-779. 
judgment  founded  on,  is  assignable,  ii.  942. 

but  not  cause  of  action  or  verdict  ii.  943. 

TRANSCRIPT, 

of  justice*B  judgment,  filing,  to  obtain  lien,  i.  412.  4 

of  judgment,  transferred  from  one  county  to  another,  L  418^ 

TUKSPASS, 

judgment  in,  satisfied,  transfers  title  to  chattels,  1.  4. 
judgment  in,  conclusive  of  what.  ii.  (>r>7. 

not  conclusive  in  subsequent  ejectment  il.  658. 
to  try  titles,  estopi>el  of.  ii.  659. 
for  chattels,  effect  of  judgment  in,  ii.  C09. 
single  act  of,  gives  but  one  cause  of  action,  ii.  738. 
distinct  trespasses  give  distinct  actions,  il.  741. 

permanent  damages  for.  must  all  be  recovered  in  one  actlt^n,  H.  74S. 
liersous  jointly  committing,  are  jointly  and  severally  liable.   IL  777-779. 
joint,  not  merged  by  recovery  against  one  defendant,  ii.  77S>. 
joint,  released  by  satisfaction  of  judgment  against  one,  ii.  782. 
former  recovery  in.  must  be  pleaded,  il.  785. 

TRIAL  BY  JURY, 

is  waivetl  by  suffering  default,  i.  SO.  1)0. 

TROVER, 

conclusiveness  of  judjrment  in,  ii.  670. 

TRUSTEE. 

cannot  confess  Judgment  against  the  estate,  L  M. 

title  held  in  trust  not  boimd  by  judgment-lien.  i.  421. 

judgment  against,  no  lien  on  trust  estate,  i.  4:^'). 

ju(lgn:ent  n gainst,   as  trustee,  does  not  conclude  him  in  his  Individual 

capacity.  Ii.  r;jr». 
judgment  n gainst,  when  binds  cestui  que  trust,  IL  585. 
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TRUSTEE— Cont'd. 

in  bankruptcy,  bound  by  judgment  against  bankrupt,  ii.  586a. 
settlement  of  accounts  of,  in  probate  court,  when  conclusive,  ii.  644. 

TRUSTS, 

resulting,  wlien  bound  by  Judgment-lien,  i.  484. 
lien  of  judgment  against  cestui  que  trust,  i.  437. 

TURNPIKE  ROAD, 

not  bound  by  lieu  of  judgment,  L  419.    . 

u 

UNITED  STATES, 

cannot  be  enjoined  from  collecting  judgment,  i.  359. 

debts  due  tbe,  have  priority,  i.  448. 

estoppel  by  judgment  against,  ii.  534a.  | 

not  bound  by  judgment  against  officers  or  agents,  ii.  578.  ' 

UNITED  STATES  COURTS, 
See  "Fedtral  Courts." 

UNITED  STATES  LAND  DEPARTMENT, 
decisions  of,  when  conclusive*  ii.  530. 

UNKNOWN  OWNERS, 

when  b:umd  by  judgment  against  their  interest,  11.  540. 
when  barred  by  judgment  in  partition,  ii.  661. 
bound  by  judgment  against  land  for  taxes,  IL  809. 

UNRECORDED  DEED, 

lien  of  judgment  prevails  against,  i.  446. 

USB  AND  OCCUPATION, 

conclusiveness  of  judgment  in  action  for,  11.  662. 

USURY, 

as  ground  for  impeaching  judgment  collaterally,  1.  260. 
as  ground  for  vacating  judgment,  1.  331. 
not  to  be  pleaded  when  judgment  is  opened,  1.  349. 
as  ground  for  enjoining  judgment,  i.  379. 
.     as  defense  to  scire  facias  to  revive  judgment,  i.  493. 
in  cause  of  action,  does  not  taint  the  judgment,  ii.  677* 
defense  of,  barred  If  not  pleaded,  ii.  759. 

V 

VACATING  JUDGMENTS, 

orders  for,  when  final,  L  34. 

vacating  confessed  judgments,  1.  77. 

judgments  by  default,  i.  94. 

the  power  to  open  and  vacate  judgments,  1.  297.  298. 

what  courts  possess  power,  1.  297. 

as  between  federal  and  state  courts,  1.  297a. 
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VACATING  JUDGMENTS— <k)nt'd. 

legislature  caunot  interfere,  1.  29& 
inetliod  of  seekiDg  relief,  i.  2M>-30^ 
audita  querela,  i.  299. 
writ  of  error  coram  nobis,  L  ^U(X 
bill  of  review,  i.  301. 
by  direct  action,  1.  302. 
by  motion,  L  303. 
indirect  vacation,  i.  304. 
where  other  remedies  are  available,  L  3C4a. 
tbe  time  of  applying,  i.  305-3ia 
during  tlie  term,  L  305. 
after  the  term,  L  306. 
In  case  of  void  Judgments,  L  307. 
in  case  of  interlocutory  judgments.  L  308. 
practice  in  Pennsylvania,  I.  309. 
Judgments  carried  over  the  term  by  motion,  I.  310. 
under  statutes,  i.  311. 
judgments  againspt  non-residents,  i.  312. 
laches  of  iwrty  defeats  the  right,  i.  313. 
the  parties  who  may  apply,  i.  314-317. 
successful  party,  i.  314. 
joint  defendants,  i.  315. 
legal  representatives  of  party,  I.  31^ 
strangers,  i.  317. 
wbat  judgments  may  be  vacated,  i.  318-320. 
general  rule,  i.  318. 
consent  judgments,  i.  319. 
Judgments  in  divorce,  i.  320. 
adjudications  in  bankruptcy,  i.  320a. 
discharge  in  bankniptcy,  i.  3-Oa. 
grounds  for  vacating  judgments,  i.  321-345. 
fraud  and  collusion,  i.  321. 
Judgment  recovered  on  forged  note,  L  321. 
fraud  and  collusion  of  attorneys,  L  321. 
Judgment  taken  contrary  to  agreement,  I.  322L 
perjury,  i.  323. 
want  of  notice,  i.  324. 

unauthorlzetl  appearance  of  attorney,  1.  325. 
Irregularities,  i.  326. 
objections  to  jury,  l  326a. 
personal  disability  of  defendant  i.  327. 
unauthorized  entry,  i.  328. 
Judgment  not  vacated  for  errors-.  I.  329. 

nor  matters  pleadable  in  defense  to  action,  1  330L 
Illegality  of  cause  of  action,  i.  331. 
newl.v-iliscovered  evidence,  i.  332. 
judgment  on  reversed  judgment,  L  838. 
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VACATING  JUDGMENTS— Cont'd, 
statutory  grounds  for,  i.  334-345. 

mistake,  1.  335. 

surprise,  1.  336. 

casualty  or  mlsfgrtune,  1.  337 

sickness  of  defendant,  i.  '^38. 

sickness  of  counsel,  1.  339. 

excusable  neglect,  L  340. 

mistake,  ignorance,  or  erroneous  advice  of  counsel,  1.  340a. 

negligence  of  attorney,  1.  341. 

misunderstanding  of  counsel,  1.  342. 

unavoidable  absence  of  counsel,  1.  343.. 

fraud  of  attorney,  i.  344. 

misinformation  as  to  time  of  trial,  1.  345. 

estoppel  to  apply  for  vacation  of  Judgment,  1.  345a. 
practice  on  vacating  judgments,  1.  34tt-3.')5. 

notice  of  application,  1.  340. 

requisites  of  petition  or  moving  papers,  1.  346a. 

affidavit  of  merits,  1.  347. 

showing  meritorious  defense,  1.  348. 

technical  or  dishonest  defense  not  sufficient,  L  349. 

opening  judgment  to  admit  defense,  i.  350. 

evidence,  1.  351. 

Imposition  of  terms,  1.  352. 

partial  vacation  of  judgment  1.  353. 

allowance  of  application  is  discretionary,  1.  354. 

practice  on  opening  default  1-  354a. 

effect  of  vacating  Judgment  1.  355. 

effect  of,  on  lien  of  Judgment  1.  472. 
destroys  effect  of  Judgment  as  a  bar,  11.  683. 
conclusiveness  of  decision  on  motion  for,  11.  691. 
In  hands  of  assignee,  11.  955. 

VACATION, 

validity  of  Judgments  rendered  In,  1.  179. 

• 

VALIDITY  OF  JUDGMENTS, 

voidable  and  void  Judgments  distinguished,  1.  170l 
Irregular  and  erroneous  judgments,  1.  170. 
depends  upon  Jurisdiction,  i.  171. 
depends  upon  status  of  parties,  1.  172. 
constitution  of  the  court  1.  173. 

de  facto  courts,  i.  173. 

courts  of  Confederate  states,  1.  178. 

military  courts,  1.  173. 
disqualification  of  judge,  1.  174. 
▼alidlty  of  acts  of  de  facto  judge,  1.  175, 
judge  out  of  office,  i.  176. 
time  and  place  of  holding  court  i-  177. 


.-  I 


1590  INDEX. 

[The  figures  Indicate  the  section,  the  letters  (i  and  U)  til*  TOlomaJ 

VALIDITY  OF  JUDGMENTS— Cont'd, 
place  of  trial,  1.  178. 
Judgments  rendered  In  vacation,  i   179. 
rendered  after  expiration  of  term,  i.  180. 
rendered  prematurely,  i.  181. 
rendered  on  Sunday  or  holiday,  1.  182. 
judgment  must  be  supported  by  the  pleadings,  L  183. 
judgment  vcid  if  no  issue  to  be  determined,  1.  181. 
must  be  based  on  findings,  i.  185. 
must  follow  the  verdict,  1.  186. 
affected  by  character  or  status  of  parties,  i.  187-214. 

persons  civilly  dead,  i.  187. 

married  women,  i.  188-192. 

infants,  i.  193-198. 

infant  plaintiffs,  i.  198. 

deceased  parties,  i.  199-204. 

In  favor  of  deceased  plaintiff,  1.  204. 

insane  persons,  i.  205. 

joint  defendants,  i.  20G-212. 
void  against  one,  void  against  all,  i.  211, 
effect  of  misnomer  of  parties,  i.  213. 
addition  of  descriptio  person$e,  i.  214. 
dependent  on  jurisdiction,  i.  215-244. 
collateral  impeachment  of  judgments,  i.  245  et  seq. 
equity  enjoins  judgments  void  for  want  of  jurisdiction,  I.  S76L 
void  judgment  gives  no  lien,  i.  407. 
void  judgment  no  bar  to  second  suit,  11.  680. 
foreign  judgments  in  rem,  ii.  818-821. 
judgments  of  a  sister  state,  by  what  law  tested,  ii.  859,  860. 

jurisdiction  acquired  by  attachment,  ii.  904. 

consti'uctive  service,  ii.  905-910. 

against  joint  defendants,  ii.  913,  914. 

defense  of  fraud,  ii.  916-921. 

divorce  founded  on  constructive  notice,  11.  925-932. 

VENDOR  AND  PURCHASER, 

respective  Interests  of,  bound  by  judgment-lien,  I.  438,  439. 
action  for  price  of  goods  sold  and  croBfr«ctlon  for  breach  of  warranty,  tL 
768. 

VENDOR  OF  I^AND, 

when  bound  by  Judgment  against  vendee.  11.  567  et  seq. 
VENUE, 

order  granting  change  of,  when  Hnal.  1.  22. 

of  trial,  as  affecting  validity  of  judgment,  i  177,  178. 

of  action  to  revive  judgment,  L  483. 

VERDICT, 

judgment  upon,  i.  14. 
Judgment  without,  i.  15, 
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VBRDICT—Conrd. 

judguieut  Dotwithstandiug  the,   i.  IG. 

Irregular  or  defective,  when  ground  for  arresting  judgment,  L  104. 

entry  of  judgment  upon,  1.  106-125. 

time  of  entering  judgment,  1.  121. 

cannot  be  supplied  nunc  pro  tunc,  i.  133. 

judgment  must  follow  the,  i.  142,  186. 

general  and  special,  inconsistent,  judglnent  upon,  1.  18G. 

sufficiency  of,  to  sustain  judgment,  i.  180. 

defects  in,  not  reviewaUe  on  habeas  corpus,  i.  255. 

what  points  concluded  by,  ii.  609  et  seq. 

verdict  without  judgment  no  bar  to  second  suit,  ii.  682. 

when  assignable,  ii.  943. 

VERIFICATIOX, 

of  statement  upon  confession  of  judgment,  L  65. 

VESTED  RIGHTS, 
judgments  as,  i.  4. 
judgment  liens  are  not.  i.  399. 
judgments  attach  as  liens  upon,  I.  428. 

AOID  AND  VOIDABLE  JUDGMENTS  (See  also  "Validity  of  Judgments''), 
in  case  of  confession  of  judgment,  i.  63-08. 
defined  and  distinguished,  i.  170. 
void  against  one,  void  against  all,  i.  211. 
validity  depends  on  jurisdiction,  i.  215-244. 
collateral  impeachment  of,  i.  245  et  seq. 
void  judgments  may  be  vacated  when,  i.  307. 
enjoining  void  judgment,  i.  358,  376. 
void  judgment  gives  no  lien,  i.  407. 
void  judgment  not  conclusive,  ii.  513,  680. 

w 

WAGES, 

suit  for,  by  discharged  servant  when  bars  further  reo  very,  11.  752. 
recovery  of,  no  bar  to  cross-action  for  negligence,  ii.  709. 

WAIVER, 

of  default,  i.  86. 

of  defect  or  failure  of  juHsdiction,  i.  218. 

of  citation,  by  appearance,  I.  225. 

of  estoppel,  by  failure  to  plead,  ii.  786. 

WARRANT  OF  ATTORNEY, 
to  confess  judgment  i.  51. 
requisites  of,   i.  61. 
revocation  or  expiration  of,  i.  61a. 

by  death  or  insanity  of  defendant,  1.  61a. 
by  lapse  of  time.  i.  Ola. 
by  payment  of  debt  i.  61a. 
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